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PATNA HIGH COURT. 

First Civil Appear No. 155 of 1920. 

March, 21, 1923. 

Present :—Sir Dawson Miller, Kr., 

Chief Justice, and Mr. Justice Foster. 

BHaGWAN LAL—Defendant Iso. 8 

—appellant 
versus 

RAJENDRa PRASAD SAHI and others 
—Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908), s. 64, 
O. XXI, r. 63— Transfer of Properly Act (I V 
of 1SS2), s. 53— Specific Relief Act (I of 1877), 
s. 42— Execution of decree—Attachment — Aliena¬ 
tion during attachment, validity of—Fraudulent 
transfer-—Colourable transaction—Claim proceed¬ 
ings — Title suit, nature of — Declaration. 

S?ction 64 of the Civil Procedure Code con¬ 
templates a claim which remains enforceable 
and not one which might have been enforceable 
under an attachment which has since come to 
an end. [p. 4, col. 2; p. 5, col. 1] 

An alienation by the judgment-debtor during 
the pendency of an attachment which subse¬ 
quently comes to an end, cannot be avoided by 
a person whose claim arose under a subsequent 
attachment, [p. 4, col. 2; p. 5.. col. x.] 

Section 53 o the Transfer of Property Act 
Contemplates a transfer of property binding as 
between the parties to it, but one which is void¬ 
able in the circumstances laid down in the sec¬ 
tion. [p. 9, col. i.J 

If, however, the transaction is merely colour¬ 
able and not meant to be acted upon between 
the parties there is no transfer at all, but merely 
a fraudulent attempt to avoid a liability, [p. 5, 
«ol. i.] 

A suit brought under O. XXI, r. 63 of the Civil 
Procedure Code is a special remedy granted 
m special circumstances and is not governed by 
the proviso to section 42 of the Specific Relief 
Act. Lp. j o, col. 1.] 

Appealfroma decision of the Subordinate 
Judge, Second Court, Patna, dated the 
loth April 1920. 


Messrs. N. C. Smha and R. T. N. Sakai, 

for the Appellant. 

Mr. S. N. Roy, for the Respondent. 

JUDGMENT. ' 

Miller, C. J.—In this case, certain prop¬ 
erty belonging to Naraynn Prasad Singh 
and other members of his family, who 
are the first seven defendants in the 
suit, was attached and sold in execution 
of a decree in favour of Blnwan Eel 
Hajam, th~ defendant No. 8. The plaint¬ 
iffs claimed that at the time of the 
attachment and sale they had a subsist¬ 
ing mortgage upon the property, and 
petitioned the Court that the sale should 
be made subject to the?r mortgage. Their 
application was dismissed and the property 
was sold free from the encumbrance of 
their mortgage. They consequently in¬ 
stituted the present proceedings praying 
thit the properties sold at the execution 
sale and purchased by Bhagwan I*aJ 
Hajam, the decre holder, should be 
declared subject to the encumbrance of 
their mortgage. 

Tne Trial Court found in favour of the 
plaintiffs and granted them the relief 
claimed. The defendant, Bhagwan Lai, 
tne purchaser, has appealed from that 
decision. 

Raj end ra Prasad Sahi and others, the 
plaintiffs in the suit, are members of a 
joint tamily residing at Phitra m the 
Muzaffarpur District where they carry 
on business as Zemindars and money¬ 
lenders. The defendants Nos. 1 to 7 
Narayan Prasad Singh and other members 
of bis family, who may conveniently 
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BHAGWAN RAJENDRA PRASAD. 

be referred to a= the Singh defend¬ 
ants, are Zemindars and culthators re- 
s ; d ng at Jilanichak in the Patna District 
where at one time they owned cons der- 
able property. Bhagwan Lai Hajam, the 
defendant No.S, who is the appellant before 
us, res des at Mahendru in Patna City. 
He belongs to the barber caste, but also 
does some business in money lending. 

In the year 1892, the father of the 
first defendant, Naravan Prasrd Singh, 
executed a mortgage in favour of Bhagwan 
Lai’s father, hypothecating certain prop¬ 
erty other than that which is the 
subject-matter of the present suit, to 
secure an advance of Rs. 1,000 carrying 
compound interest at 2 per cent, per 
mensem with quartely rests. Ten years 
latter, in January 1902, a suit was in¬ 
stituted against the Singh defendants to 
enforce the mortgage. A decree was obtain¬ 
ed and in execution thereof the mort¬ 
gaged property was brought to sale in 
Au ;u$t 1903 and purchased by the decree 
liohier. The decree passed in tli t suit 
was appealed from by the Singh defend¬ 
ants, but th ir appeal was dismissed by 
the High Court in May 1904. 

The ^ale proceeds of the mortgaged 
property sold in execution proved in¬ 
sufficient to satisfy the decretal amount 
and interest which had rapidly accum¬ 
ulated at the high rate stipulated in 
the bond by the time the property was 
sold in execution. The mortgagee accord¬ 
ingly applied for, and on the 15th 
December 1906 obtained, a personal 
decree against the mortgagors for the 
unsatisfied balance amounting, at that 
time, to over Rs. 17,000. About three 
ye trs later, towards the end of 1909, 
Bhagwan Lai, his father having died’ 
first began to make efforts to execute 
this decree. After three unsuccessful 
attempts a fourth execution case was 
filed and registered on the 1st June 
1014.. it was numbered 201 of 1914 and 
certain properties belonging to the Singh 
defendants (the judgment-debtors) were 
attached in that execution proceeding in 
Juae and July 1914. The properties so 
attached form the subject-matter of the dis¬ 
pute n this case. They were subsequently 
sold in execution and pu rchased by Bhagwan 
Lai under circumstances presently to 
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be stated, and after certain events had 
happened which are material in con¬ 
sider ng the questions for determina¬ 
tion. The plaintiffs claimed title to 
these properties under a mortgage exe¬ 
cuted by the Singh deiendants in their 
favour on the 9th March 1915. In the 
meantime, namely, on the 24th February 
1915, Bhagwan Lai had filed a fresh 
application for execution praying that 
the Execution Case No. 201 of 1914, then 
pending, might be dismissed and that the 
new execution case might be considered 
as being in continuation of it. The ap¬ 
plication was heard the same day and 
the following order was passed:—"Fresh 
execution petition filed. Let this case 
be dismissed. The attachment made to 
contiDue. The petition filed to-day to 
be taken as in continuation of this case, 
so no fresh notice under O.XXI, r, 66 
would be necessary.” The new execution 
case was also registered on the 24th 
February 1915 as No. 51 of 1915 and 
on the s.mie day an oraer was passed 
the.ein as follows, “Attachment and notce 
under O. XXl, r. 66 need not be issued 
as ordered in Execution Case No. 201 of 
1914. Is^ue sale proclamation fixing 19th 
April 1915 for sale at 6 a. m." 

On the 9th March 1915, as already 
stated, the Singh defendants granted a 
mortgage of ceriain properties, including 
those which hpd been attached, to Rajep- 
dra Prasad Sahi, the first plairt.fi in 
this suit, to secure an advance of Rs. 25,000 
repayable within two yea is and carrying 
compound interest at 1 per cent, per 
month With yearly rests. In May fol¬ 
lowing, Bhagwan Lai, for reasons which 
are not material, found himself tmabie 
to continue with his execution against 
the properties attached, and on the 17th 
May 1915, the Execution Case No. 51 of 
that year was dismissed for default, 
and the attachment accordingly came 
to an end. 

On the 16 September 1916, Bhagwan 
Lai filed a fresh execution proceeding, 
the case being numbered 181 of 1916. 
In March 1917 the same properties were 
again attached and a sale proclamation 
was duly issued. The p:aintiff, Rajcndra 
Prasad Sahi, subsequently, in June'Id 1 7> 
applied under o. XXI, r. 62 that the 
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sale should be ordered to take place 
subject to his mortgage of the 9th March 
1915. His application was heard together 
with the applicat ons of certa'n other 
objectors and was dismissed on the 18th 
June 1917. The only reason assigned 
by the learned Subordinate Judge lor 
dismissing the application was that there 
was nothing to shew the bom fide character 
of the mortgage, and that it looked 
strange that at that stage these persons 
should have come forward to put an 
obstruction in the way of the decree-holder. 
The properties were accordingly sold in 
execution of Bhagwan Lai's decree on 
the following day and purchased by him 
for Rs. 14,000. 

The plaintiffs have accordingly pre¬ 
ferred this suit under tlie provisions 
of O. XXI. r. 63 claiming a declaration 
that the sale of the properties to Bhagwan 
Lai in Execution Case 181 of 1916 was 
subject to the encumbrance of their 
mortgage of the 9th March 1915* 

The S ; ngh defendants filed a written 
statement alleging that they had never 
dened the plaintiffs mortgage bond 
of the 9th March 1915, and that, as 
the suit was not for recovery of the 
bond money, they were improperly made 
defendants, and that no cause of action 
had accrued against them. Bhagwan Lai 
also filed a written statement impugning 
the bona ftdes and the valid ty of the 
plaintiffs' mortgage bond on the ground 
that it was a collusive transaction be¬ 
tween the plaintiffs and the Singh defend¬ 
ants and was fraudulent and without 
consideration and that it was merely a 
false and colourable transaction. He 
further pleaded that the suit was 
barred by the proviso to section 42 
of the Specific Relief Act; that it was 
executed for the purpose of defrauding 
him as a creditor in contravention of 
the provisions of section 53 of the 
Transfer of Property Act, and further, 
that it contravened the provisions of 
section 59 of the Transfer of Property 
Act and was on that account illegal and 

invalid. 

The Singh defendants did not appear 
at the trial and have not been re¬ 
presented in this appeal. On behalf of 
the appellant, it was argued in the-first 
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place thftt the plaintiffs’ mortgage bond 
had not been proved according to law, 
as provided by section 68 of the Indian 
Evidence Act, and could not, therefore, 
be used in evidence, and, further, that 
even if that section had been con plied 
with, the evidence of the attesting wit¬ 
nesses called to pro\ e execution was 
unreliable and contradictory and should 
not be accepted. The execution of the 
bond was attested by 6 witnesses. In 
the translation of the bond filed on the 
record, they purport to have attested 
on the admission of the executants 
but the words used and translated as 
!‘ou the admission of the executants” 
are “ Mutilate muhrin ” which might be 
more idiomatically rendered as “At the 
request of the executants”. Two of the 
attesting witnesses, Pam Lai Mahton and 
Nath Sahay, were called at the trial on 
behalf of the plaintiffs. The former says 
he was a witness to the bond, and that 
the executants signed in his presence 
and he verified the signatures of himself 
and some of the other witnesses who, be 
said, were present. In cross-examination 
he stated that he went away after 
attesting the bond, and that two or 
three persons had alr e ady attested the 
bond before he went there, but that 
two of them, namely, Nar a in Mahton 
and Nem Narain Singh attested the 
bond otter he went there. In the next 
sentence he says '‘No other witness 
attested on that bond before me”. 
This was relied upon as contradicting 
his previous statement that two or three 
persons had already attested the bond 
before he went there but the words 
“before me” are ambiguous and they 
may well be a literal translation ot the 
Hindi expression which means “ In my 
presence. Later on, when further ques¬ 
tioned he states that “Narain Mahton 
signed in my presence on the bond and 
after I signed it" and adds that “Nem 
Narain Singh bad affixed his signature 
in my absence on that bond”. This last 
statement would appear to be in 
conflict with what he had said before, 
namely, that Nem Narain Singh attested' 
the bond af er he went there. It must - 
be remembered, however, that the witness. 
was giving evidence of events which 
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hid ha"> pined five years earner, and it 
ma/ be that his r^c-llc-hon of the 

u .nies of the w t..e s cs, who rc:ia’l> 

si iiie'i in h’s pr^s nee Was son.ewlv t 
c nfissed, or it may he that he was not 
very clear on the question put to him 
in cro-^-examination and even assuming 
thit Nem Narain Singh signed in his 
absence, the nett result of his evidence 
would be that he ?nd one other witness 
at least, Narain Mahton, were present 
when the bond was executed and 
appended their signatures as witnesses. 
The other attesting witness Natli Sahay, 
who w.'.s called at the trial, merely stated 
t_v-it be was a witness to the bond and 
proved his signature on it. He does 
not appear to hav e been asked any 
questions in cross examination in refer¬ 
ence ti this part of liis evidence. It 
would, perhpas, have been better, had 
the learned Subordinate Judge himself 
endeavoured to clear up the apparent 
dscrepincy in the first witness's ev¬ 
idence. Toe learned Judge accepted the 
evidence of these witnesses as sufficient 
to prove the execution of the bond and I 
do not consider' that the criticism of 
their evidence is weighty enough to 
induce us to discard it as unreliable. 

It was next contended that the mort¬ 
gage o the 9th March 1915 granted in 
favour of the first plaintiff, having been 
granted at a time when the property 
was under attachment, was void as 
against all claims enforceable under the 
attachment by reason of the provisions 
of section 64 of the Civil Procedure Code. 
In answer to this argument, the respond¬ 
ents contended that there was no valid 
attachment in operation when the mort¬ 
gage was executed and, secondly, even 
if there was a valid attachment at that 
time, it came to an end on the 17th 
May 1915 when Execution Case No. 51 
°f I 9 I 5 was dismissed for default. In 
support of their first answer on this 
paint, the respondents contended that the 
attachment made in June and July 1914 
in Execution Case No. 201 of 1914 came 
to an end on the 24th February 1915 
when that execution case was dismissed, 
and that no proper attachment was 
made in the succeeding Execut on Case 
N->. 51 of 191*5 which was registered on 
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the same day. It was argued that the 
di-mis-al 01 tl.e earlier txccut.en case 
was a dism _s. ! ior defi.u.t and ti at 
under the prov si f ns of O. XXI, r. 57 
of the Civil Procedure Code the attach¬ 
ment thereupon ceased and although the 
attachment was ordered to continue no 
proper notices of attachment wore served 
and no further attachment was in 
fact made, and that it was not com¬ 
petent to the Court to effect a valid 
attachment in this manner. There is 
much to be said in support of this 
contention, tut it is not necessary to 
decide the point as the subsequent 
Execution Case No. 51 of 1915 was itself 
dismissed for default on the 17th May 
that year, and the foundation upon 
which the appellants claim to have 
priority over the mortgage, disappeared 
as from that date. It is not upon the 
attachment which at tl at date termi¬ 
nated that the r title under the sub¬ 
sequent sale is oused. The ciaim of the 
appellants is enforceable, w*thin the 
meaning of section 64, not under the 
attachment in Execution Case No. 51 of 
1915 or the earlier execution case, but 
under the attachment made in Execution 
Case No. 181 of 1916 which ' was not 
instituted Until after tfie respondents’ 
mortgage had come into operation. It 
was contended on behalf of the appel¬ 
lants that the mortgage was void within 
the meaning of section 64 of the Civil 
Procedure Code against their present 
claim, because it was a claim .which 
might have been enforced under the 
earlier attachment which came into 
operation before the mortgage. In my 
opinion, this is not the meaning of sec¬ 
tion 64 which reads as follows:— 

"Where an attachment has been made, 
any private transfer or delivery of the 
property attached, or any interest 
therein, and any payment to the judg¬ 
ment-debtor of any debt, dividend or 
other monies, contrary to such attach¬ 
ment, shall he void as against all claims 
enforceable under the attachment". 

If the claim ceases to be enforceable 
under an attachment relied upon as 
avoiding the alienation it seems obvius 
that there is no longer any claim en¬ 
forceable thereunder and the section 
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contemplates a claim which remains 
enforceable and not one wh'ch might 
have been enforced under an attachment 
which has since come to an end. The 
appellants’ claim, in the present in¬ 
stance, is no longer enforceable at all, 
except under tne attachment made in 
Execution Case No. i8r of 1916 which 
came into operation after the mortgage. 
The attachment contemplated in the 
section is that under which the claim 
is enforceable but the appellants’ argu¬ 
ment demands that the words All 
claims enforceable under the attachment 
should b 1 read as ‘'Alt claims of the 
attaching creditor enforceable under that 
or any subsequent attachment.” I cannot 
read the section as including claims 
which have ceased to be enforceable under 
the attachment contemplated, and upon 
this point the appeal fails. 

It was next contended that the mort¬ 
gage was made with intent to defraud 
or to defeat or delay the appellants as 
creditors within the meaning of section 
53 of the Transfer of Property Act and, 
further, that the mortgage transaction 
was a merely colourable transact : on not 
meant to be acted upon between the 
parties to it. The two points raise 
separate considerations. Section 53 of 
the Trans r er of Property Act seems to 
contemplate a transfer of properly 
binding as between the parties to it 
but one which is voidable in Ibe c'r- 
cuinstances there contemplated. If, how¬ 
ever, the transaction is merely colourable 
and not meant to be acted upon between 
the parties there is clearly no transfer 
at all and in a case like the present it 
would be merely a fraudulent attempt 
on the part of the respondents to avoid 
liability 1 '. The only argument urged befo e 
us in support of this part of the case 
was that the mortgage was merely a 
sham transaction engineered by the Singh 
defendants with the acquiescence of the 
plaintiffs, with the object of defeating 
the execution of the appellants’ decree. 
The mortgage-bond of the 9th March 
1015 is *0 sa ure a loan of Rs, 25.0' o. 
It rentes that the mortgagors, under 
four previous bonds executed by them 
in the years 1904 and 1906 are indebted 
to the amount of Rs, 80,645 which the 
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mortgagees undertake to discharge, re¬ 
taining that sum for the purpose. The 
balance of Rs. 4,355 was stated in the 
mortgage to be necessary for payment 
of Government revenue, performance rf 
the marriage of Babu Ram Gh.ul.am 
Prasad Singh, a member of the mort¬ 
gagors’ family and meeting the expenses 
in connection with law suits. That the 
earlier bonds executed in 1904 and 1906 
existed lias been amply proved. 
It is also proved that these 
were discharged by the mortgagees 
and the bonds returned to them not 
long after the execution of the mortgage 
in IQT 5 except in one instance in which 
payment was postponed until December 
1917. The appellants contend that oven 
the earlier bonds of 1904 and 1906 were 
merely colourable transactions made with 
their relatives or tenants in ruder to 
protect their property f rom the possible 
claims of creditor? in the futuie and 
especially the claim of the appellants. 
They point out that it was rot until 
after the appellants* mortgage dec me had 
been confirmed by the High Court in May 
1904 that the Singh defendants bfgan 
to alienate their property or create chaTpcs 
thereon. Had the .appellants been able 
to shew tl at the Singh defendants in 
1904, for the first time, suddenly began 
to create charges upon their property, 
without any apparent reason for their 
doing so, except that they were larcelv 
indebted to the apijellnnts, we might, 
perhaps, be entitled to regard thofe 
transactors with a certain amount cf 
suspicion; but it is clearly proa e<] that 
ever since the year t88i this family had 
been in financial difficulties and frequent¬ 
ly borrowing and mortgaging their 
property as security for the leans. It is 
unnecessary to rejer to these earlier 
t ansactions in detail, but thev were 
numerous and frequent, and I am not 
prepared to hold that there was am tliirg 
unusual in the fact that further l:ab lities 
were incurred ir rod and io<6 or t] at 
any suspic'or e' u’d attrch to tbo*c t?ai s- 
act ! <ns upon +l.e grourd siw* - eel, d. 

O: e matter hove*er is«trorfly relird 
upon by tl.c j.ppelb nts, and it must be 
admitted that it is a matter which 

entitles the Court to.scrutinise the^ coh- 
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duct of the Sivli de-fend-nts with the 
greatest suspicion . I have already said 
that these defendants are shewn to have 
embarked upon a course of borrowing 
since the year 1881. In 1904, in order 
to discharge some of their more pressing 
debts and save their property from 
forced sales in execution, they sold cer¬ 
tain portions thereof for Rs. 38,000, by a 
sale-deed, dated the Qth October that 
year, to one D hi raj Mahto with whom 
they had,on previous occasions, hod money 
lending transactions. Out of the pur¬ 
chase price, Rs. 033 w e re paid in cash, 
the balance being retained by the pur¬ 
chaser to pay off the creditors and free 
the property from encumbrance. A repre¬ 
sentation appears to have been made by 
the vendors that the creditors were 
willing to remit a portion of their claims 
for interest and the sum retained by the 
purchaser was arrived at on this basis. 
There was also some undertaking to reim¬ 
burse the purchaser ior any excess pay¬ 
ments he might have to make to free 
the purchased property from charges and 
encumbrances. Dhiraj Mahto got his 
name recorded in the Land Registration 
Department as proprietor, but he found 
difficulty with the creditors with regard 
to the matter of interest. He further 
found certain charges and encumbrances 
which had not been disclosed. It also 
appears that the vendors got their names 
recorded in the survey and settlement 
operations, which took pl?,ce shortly 
afterwards, with respect to some of the 
properties covered by the sale-deed, and 
various disputes arose between them and 
Dhiraj Mahto over possession of the lands. 
He, in fact, soo n discovered that in pur¬ 
chasing the property he had also acquired 
a fruitful crop of Utigalion. Manv suits 
and proceedings both civil and criminal 
ensued. These culminated in 1914 when 
after Dhiraj Mahto’s death, his family 
brought a suit against the vSingh defend¬ 
ants for a declaration of their title to 
the purchased property and fur confirma¬ 
tion of possess*on. In that suit, the de¬ 
fen ants ra’sed n anr pleas and endeavc u r- 
ed in every way the. could to preserve 
their property. Amongst other things 
they pleaded that the sale-deed of 1004 

was a transaction made with Dhiraj, 


who, they alleged, was their servant, 
with the o v ject of defeating the ch ims 
of creditors. This fact is strongly relied 
upon as proof that the Singh defendants 
were unscrupulous and unprincipled in 
their dealings with their creditors, and 
that the present mortgage transaction of 
1915 was only another instance of their 
dishonest conduct. I am quite prepared 
to concede that the Singh defendants, 
whether the plea then raised fe true or 
false, stand self-confessed either as per¬ 
sons whose word is not to be trusted 
or whose conduct is shewn to have been 
tainted with dishonesty, but this does 
not prove that the plaintiffs were either 
so lacking in a sense of honesty as to 
lend themselves to a palpably fraudu¬ 
lent transaction or so foolish as to 
trust those who were admittedly not to 
be trusted. Por it is abundantly proved 
that the plaintiffs in fact discharged the 
debts to pay off which their mortgage 
transaction was effected. 

The suit of 1914 brought by Dhiraj 
Mahto’s descendants was decided by the 
Additional Subordinate Judge of Palna 
in 1916 in a long and careful ji’dcment 
in which the whole of the previous deal¬ 
ings of the Sineb family with their prop¬ 
erty were discussed. The learned Judge 
found that the sale-deed of 1904, in 
favour of Dhiraj Mahto, was a valid and 
b na fide document execuled forconsidera 
tion, apd that Dhiraj Mahto, so far 
from being a servant and creature of 
the Singh fa mil}', who lent himself 
to a jarzi transaction to save their 
property, had no connection with the 
famiiy except a? a creditor, and had 
in fact discharged the debts out of 
the consideration money. The plaintiffs 
in that suit, however, did not recover 
the whole of the property claimed as 
-it was proved that in one of the many 
disputes, which arose between the parties, 
after the sale, Dhiraj Mahto had, by 
way of compromise in 1909, reconveyed 
some of the properties claimed to one 
Parshidh Narayan Singh, the nominee of 
the Singh differ dents, in consideration of 
Rs, 10,000, no doubt less tban their 
value. This compromise was disputed 
by Dhiraj Mahto’s heirs, but the point 

was decided, against them. It will he 
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observed that in that case.^iust as in 
the present, transaction which turned 
out to be perfectly valid was challenged 
as a firzi transaction. The plea, how¬ 
ever] put f orward in the precious case 
by the defendants themselves did not 
avail the defendants. In the present 
case, the pica 's put forward by one 
of their creditors against another and it 
is not supported bv the Singh defend 
ants. I do not think the fact that the 
Singh defendants, on a previous occasion, 
endeavoured to protect themselves under 
a false plea, which even if true did them 
no credit, is sufficient in itself to lead 
to the conclusion that the present trans¬ 
action was one r>f a fraudulent nature. 
That the Singh defendants were in waut 
of a certain amount of cash for paying 
revenue and to meet other expenses is 
hardly surprising, and it is proved that 
the marriage of Ram Ghulam, which was 
one of the reasons for requiring cash, 
actually took place. It is also shewn tint 
they had to meet expenses of litigation. 
With regard to the balance of over 
Rs. 20,000 this was required to pay off 
four creditors named in the bond. 

Rs. 375 were due to Nemdhari Mahto 
tlndir a usufructuary mortgage of 3 
bights of land in Mauza Cbirayia Dayal 
granted in 1904. Nemdhari was called 
as a witness, and proved payment to him 
by the plaint'ffs in June 1915. The receipt 
is endorsed on the bond, which was de¬ 
livered up to the plaintiffs on payment. 
It was produced by them in evidence. 

Rs. 14,000 were due to Jagdam Prasad 
Singh under a mortgage- granted in July 
1904 over a 4 pits share in Mattza 
Akbarpur to secure a loan of Rs. 1,300. 
The rate of interest was high, 2 percent, 
per month compound with quarterly rests, 
as in the case of the appellant’s mort¬ 
gage. This improvident family do not 
seem to have been very particular as to 
the rate of in f erest at wh’ch they bor¬ 
rowed. Jagdam, the mortgagee was dead, 
but his trot her Janki Frasad Sinh was 
called and proved that the bond was 
pa d off by t o plaintiffs in Deccnil er 
i 9 7. The bond w s proli c'd by H e 
plaintiffs with the discharge endorsed 
thereon. The greater part appears from 
the recitals to have, been borrowed to dis- 


CASES, 


charge previous loans and the balance 
Rs. 375 f° r household expenses. He was, 
in no way, related to the Singh defend¬ 
ants, and there seems no reason why 
the transact on with him should be 
regarded with suspicion. It is urged that 
if tiie transaction was genu’ne he would 
have soed on the bond be r ore it was 
actuaTy p id. He seys.fce did rot do so 
because th* dcVmants goner 11 y pr.id 
out of Court. His evidence, as to the 
payment of the bond, is corroborated by 
Jadu Singh,another witness, who was pre¬ 
sent at the time. 

Rs. 3,270 were due under a mortgage 
granted*to Harikishen Mahtonin February 
1906 over a 4 pies malguzari mllktat 
interest in Mauza Akbarpur to secure a loan 
of Rs. 1,500. The interest was in this case 
2 per cent, per month simple interest. 
The sum was taken to discharge a pre¬ 
vious loan of Rs. 1,200 which with in¬ 
terest had amounted to Rs. 1,380 and 
the balance was taken in cash. The plaint¬ 
iffs proved payment of this bond to 
Hrrkisben in April 1915 through their 
servant Nath Sahai. The bond was pro¬ 
duced with the endorsement thereon. 

The last bond was a mortgage, dated 
the 19th April 1906. cf shares in 5 villages 
in favour of Sham Keshwar Prasad S ngh 
to secure a loan of Rs. 600 carrying c m- 
pound interest at Rs. 2-8-0 per cent, per 
month with half yearly rests. The amount 
due >vas Rs. 3.000. The money was 
borrowed to provide for the dwiragawan 
of a sister of Narayan Prosad Singh. 
Badri Singh, a son of the mortgagee, 
proved the transaction and the subsequent 
payment by the plaintiffs. The bond was 
produced shewing the discharge endorsed 
thereon. 

The plaintiff Raj end ra Prasad was also 
called and supported generally the care 

put forward by him. 

There is no evidence on the part of the 
appellant to discred : t this evidence except 
a statement by him that he was told by 
the defendants' k arfiardaz that he had 
commuted such a fraud that there would 
be d'ffiouUy in finding t; e truth and 
t iot amther m n n tmed Khedt toJd him 
that all the deeds to which I have re¬ 
ferred were fraudulent. He admits he 
made no enquiries from the creditors whose 
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claims were d : schargcd and he did not 
call eit er of the two persons named. 
The learned Judge did not place any 
reliance upon this part of his evidence. 
He thought it highly improbable that if 
the knpardaz was responsible for ? fraud 
intended to decieve the appellant he would 
disclose it to his victim. I think the 
learned Judge rightly appr e ci .ted the 

value of this evidence. 

We have been urged, however, to treat 
the mortgage in favour of the Singh de¬ 
fendants (?) as a collusive instrument 0 u 
the ground that there are many suspicions 
circumstances which amount almost to 
proof o' fraud. It is asked why should 
the Singh defendants b e anxious to pay 
off Ixemdhari and the other creditors who 
had not pressed thei claims when the 
appellant had a decree for Rs. i 7 ,o:o 
carrying high interest in addition to what 
he had already recovered by sale of the 
mortgaged property. I confess I can see 
nothing surprising in the defendants' con¬ 
duct. They could hardly be expected to 
have any tender feeh'njs towards the 
oppeU int . who had already done very well 
out of his loan of R s . i ; o o curving 
high interest. What the total amount 
due to him was when he sdd the mort¬ 
gaged property in 1003 h is not been dis¬ 
closed, nor does it appear in evidence 
what the m rtgaged property fetch d 
We do know, however, that after giving 
credit for the sale proceeds he still had 
an unsatisfied claim of over Rs. 17 cco. 
That the defendants should endeavour to* 
discharge the debts due to their other 
creditors by a mortgage <f their remaining 
property before the appellant could g et a 
lien upon it is only human nature M re- 
over, the sum advanced was probably a 
better bargain for them than if the prop¬ 
erty had been attached and sold in 
execution. If, however, the transaction 
was a genuine one, the mortgage car no t 
be impugned as they had a right t 0 prefer 

one creditor to another. 1 

It is next urged that the sum advanced 
naine.y, Rs. 20,000 was much more than 

thVtu 10 * f the P ro P erfcy » which indicates 
tn .t the transaction was a sham Tn 

support of this, it is pointed out " that the 

appellant himself, in his last execution 

case purchased the, game property or the 
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greater portion of it for Rs. 14,000. This 
argument has little force when it is re¬ 
membered that the appellant purchased 
at an auction sale in execution of his own 
decree, and the property purchased at 
that sale was valued by the Court at 
Rs.. 21,980 based upon a road cess return, 
which is not tie best C'ass of evidence, 
whereas the property mortgaged included 
m addition a 2-annas share ip two offer 
villages, the value of which, although not 
proved, may have beer considerable. 
Moreover, if the mortgage transaction was 
merely colourable it is d fficvlt to see 
why the consideration should have been 
placed at an unreasonable figure. It may 
also be point*d out that the sale to the 
appellant in execution was challenged tv 
ti e judgment-debtors a n d the case" went 
on appeal to the High Court wheie the 
appellant compromised and agreed to give 
up 2 out of the 5 villages purchased. It 
mr y» therefore, he assumed t]- a t he was 
satisfied with hi* bargaii in getting 3 
omy of the villrges for Rs. 14,coo. ‘ 

He next matters cabed to our r.tten- 
t on are thrt tie mortgaged properties 
or most of them were, ft tj f tin e cf the 
mortgage of the 9th March ici«, tl e 
sib.Kct of a claim by tie he ; rs of 
■Didraj Mahto in t] : e suit, to which refer¬ 
ence has already beer nade, ard which 
wa.-> not dec fled until the follrwirg year, 
and. further, that the bulk of the mort¬ 
gaged properties were it. fact then under 
attachment by the appellant himself in 
tiie Execution No. 51 cf 1915 which had 
not at that time, been dismissed for de¬ 
fault. No doubt, :-f the plaintiffs had full 
knowledge of these claims and believed 
them to be formidable it would be a 
matter of surprise to find them advancing 
money op so precarious a securit}\ But 
every one, including the appellant himself 
wlo rad attached the properties, appears 
to have been aware that those claimed 
by Dhiraj Mahto’s heirs, in their suit then 
pending, m so far as they are identical 
witn those in the mortgage, bad been 
re conveyed by Dlr'raj in 1909 Under the 
compromise already mentioned r r d te- 
lon ed to the S'mi) de'rndrrts *Jo 

were in fact in possession. The appellant 

himself had no doubt as to the defend- 
an s right to them. Rajendra Prasad 
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Sahai, the of the plaiutiffs’ family, 

would appear to have left the business 
transactions in the hands of lrs agent 
Nath Sahai. They both gave evidence at 
the trial. The former had v e ry little 
knowledge of the material facts, but was 
advised by his agent. Nath Sahai made 
enquiiies when the negotiations for the 
mortgage tegan some 4 or 5 months be¬ 
fore the date of th e mortgage. He ascer¬ 
tained that the villages to be mortgaged 
had been reconveved by Dhiraj Mahto 
to Parsidh Narayan and that ti e defend- 
ants were in possession. He went to the 
villages and saw the village papers and 
the revenue and the cess receipts. He 
also saw the sile-deed in Parsidh Narayar’s 
favour. He also enquired at the Collcct- 
orate and ascertained that there was no 
attachment on those' villages in the 
Collector’s books. It is argued that this 
cannot he true, but ir the absence of 
any evidence as to what the Collector's 
books would shew, there is no reason why 
the evidence should not he accepted. It 
will he remembered that the execution 
case, in which the attachment was first 
made, was disnrssed onlhec^th February 
19:5, arid no fresh not’ces were sent to 
the Cal lector. There seems no reason why 
after that date any notice of attachment 
should be found at the Cullectorate, and 
it would be dangerous to reject the 
evidence of Nath Sahai on mere sasp’cion 
when the appellant himself could have 
put the matter beyond doubt by call ng 
the Collector to produce his bocks. 

A few other matters of minor import¬ 
ance, or which are n' t substantiated by 
the evidence, were also relied upon by 
the appellant in argument on this part of 
the case. It is pointed out that the 
plaintiff Rajendra Prasad Sabi and the 
defendant Narain Prasad Singh are rela¬ 
tions and therefore, likely to assist each 
other in a co’lusve transaction. It is 
true that they are connected by marriage. 
Rajendra's mother and Narain Prasad’s 
wile are sisters, but their husbands be¬ 
long to entirely different families wb ; ch 
live in different parts of the province 
many mles apart. It is suffice^ to say 
that it would be in the hgbest d.-gree 
dangerous to treat with suspicion business 
transactions between relations even 


more nearly connected than the part 
ies in the present case or to fc und any 
presumption or viola fiJcs upon such 
slender grounds. It is also said that two 
of the properties mortgaged to Sham Kesh- 
w.irin 1Q06 had already been trr 1 s f errt d 
to Dhiraj Mahto in 1904, but th,- interest 
mortgaged was a share in the nialiltham 
mi* Hi at interest of the two tillages, in the 
one c: se 4 annas odd. in the ot! er ca?e 
2-annas odd, whereas the property sckl to 
Dhiraj was 8 ar.nas share in each of 
the same two villages. Thcie is r.cthng 
to shew that the shares were the same or 
even that the interest was ti e sr.n e ai d 
no cross examination was directed to the 
point. Again with regard toAkbaqur. a 
4 pies share in wh ch was mortgaged to 
Harik : shen Mahto in 1900, to wl ; ch 
reference has been made, it is po’nted cut 
that one Nath uni Sa.hu had purchased a 
9 p : es share in this village from tie 
Singh defendants in execution proceedings 
in 1903 and. as they h^d no interest left, 
the mortgage to Harik shen must have 
been a bogus transaction made in order 
to create a. fictitious debt for future pi r- 
po c es, but there is nothing t< ihew' that 
this was their only interest rema n nr in 
that village. In fact wha.t evidence there 
is points the other way as it appears 
from the judgment i n Dhiraj Mahto'scare 
that the fan ily had an 8 annas share in 
Akharpur still in the r possession in 1916. 

On the whole although there are e : r- 
cumstarces wh ; eh give rise to a certain 
amount of suspicion, they are not, in my 
opinion, of sufficient weight to entitle us 
to discard tl e whole of the evidei.ee as to 
the payment of the dt-bts to the defend¬ 
ants’ creditors out of the moitgge 
money retained for that purpose by the 
plaintiffs. If these creditors were pa‘d off 
it may be said to conclude the matter, 
and for the reasons already given, I am 
not prepared to differ f rom the conclusions 
of fact arrived at by the learned Judge 
who saw the witnesses and accepted their 
evidence. 

The last point taken before us was 
that the suit be'rg one for a declaration 
onh, ro rel'ef shculd be granted as the 
plant.ffs had not fought to enforce their 
mortgage and the proviso to section 42 
of the Specific Relief Act was a bar to 
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such a claim. This point was not serious¬ 
ly pressed and the short answer to 
it is that a suit brought under O. XXI, 
r. 63 of the Civil Procedure Code is a special 
remedv granted in special circumstances 
and is not governed by the pioviso to 
section 4s of the Specific Relief Act. 

In my opinion this appeal should be 
dismissed with costs. 

Foster, J.—I agree. 

Appeal dismissed, 

Z. K. 


CALCUTTA HIGH COURT. 

Appeals fro:.i Appellate Decrees 
Nos. 1 3, 164 and 165 of 1921. 

March 24, 1923. 

Present. —Mr. Justice Rankin and 
Mr. Justice Buckland. 

TIN KARI BOSE and otbers—• 

Defendants—Appel* ants 

versus 

NOGENDR A PROS AD BASU and othe.s 
—Plaintiffs—Respondents. 

Bengal Tenancy Act ( VIII of 1885). r ,S 
—Civil Procedure Code (Act V of iqo8), s. o, 
O. I, r. 3— Rent suit—Summary procedure — 
Question of title — Issues, failure to frame — Irregu¬ 
larity—Joinder of claims—Money had and received 
to plaintiff's use. 

There is no rigid rule of law to the effect that 
in a rent suit properly so called and filed under 
the provisions of section 148 of the Benaal Ten¬ 
ancy* Act a question of title may not be deter¬ 
mined if it arises, [p. 10, col. 2.] 

The procedure prescribed by section 14S of the 
Bengal Tenancy Act is not a ' special jurisd ction 
but a summary procedure, [p. 11, col 1.] 

M Where no issues are framed, but all the points 
arising in the case ate dealt with in the judgment 
and there has been no prejudice to the parties, 
the irregularity, if any. is covered bv section go of 
the Civil Procedure Code. [p. n, col. 2 ] 

IWvA claim for money had and received to the 
plaintiff’s n?e may be joined to a claim for rent 
and may properly be tried under section 148 
of the Bengal Tenancy Act. |p. xo, col. x.] 


Appeal against the decrees of the 
Subordinate Judge, Howrah, dated 
the 29th of September 1920, confirm¬ 
ing thche of the Munsif Third Court at 
that place, dated the 22nd of September 
1919. 

Babu Ncgendra Nath Ghose, for the 
Appellants. 

Dr. Judu Nath Kanjilal , for the Re¬ 
spondents. 

JUDGMENT. 

In S. A. No. 163 of 1921. 

Rankin, J.—This is an appeal by cer¬ 
tain co-sharer defendants who were im¬ 
pleaded together with the tenants in a 
rent-suit. The plaintiffs’ claim to have a 
two annas share in the landlord's in¬ 
terest. The appellants contend that the 
whole interest belonged to them. A claim 
was made against the tenants for a two 
annas share of certain rent in airear and 
an alternative claim was made against 
the present defendant-appellants ttat the 
plaintiffs' share of certain rent which 
had b*en received bj the appellants 
from the tenants should be paid over to 
the plaint.ffs. A decree las teen given 

both against the tenant and against the 
defendant appellants. 

On this appeal, it has been contended 
that a serious question of title was 
raked as between the plai tiffs on the 
one hand and the appellants on the other 
aud treating the cafe as a rent suit the 
tr:al Judge did not formally settle issues 
that would determine tl e question of title, 
but proceeded in the manner prescribed 
in sect’on 148 Bengal Tenancy Act. 
A further question has arisen in the 
course of the argument. Tte claim 
against the present appellants was not a 
claim for rent at all. It was a claim 
1 or money had and received to the 
plaintiff’s use. The question arises if 
such a c’aim as that m a y be joined with 
a claim for rent and can be tried proper¬ 
ly by the procedure presented in sec¬ 
tion 148 Bengal Tenancy Act. 

Taking the first print first I am of 
opnion that it is qu ; te plain that there 
is no rg’d rule of law to the effect that 
in a rent suit pioperty so called and 
filed under the provisions of section 148, 
a question of title may not be determined 
if it arises. In the present case, although 
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dication that the present appellants had 


fotm8l issues were not framed, the judg¬ 
ment of the learned Judge is an extreme¬ 
ly lucid and careful judgment; and I am 
quite satisfied that so far as regards the 
claim for rent, upon which claim the 
present appellants may be pro forma 
defendants, there has been nothing ?n 
the way of miscarriage of justice. It was 
suggested os a possibility, though I am 
satisfied that it is a possibility entirely 
in the air, that if issues had been framed 
the appellants might have had a better 
chance of producing evidence. I see no 
reason to think that the appellants had 
in fact any evidence that they did not 
adduce and they had ample opportunity 
in many stages of the case for taking 
that point if there was anything in it. 

So tar as this is a suit regarding the 
claim for a share of rent, I see no sub¬ 
stance in this appeal. The suit, however, 
as I have said, was not merely a suit 
for rent but there was coupled with it a 
claim in the alternative, upon which the 
present appellants were not pro forma 
defendints but were contesting defendants, 
a claim that they should disgorge to the 
plaintiffs their share of the rent which had 
been piid to these defendants in full. Now 
a question arises, when a claimwhich is 
not for rent, is included in a suit which is 
tried under section 148, whether there is 
any lack of jurisd'ction on the part of 
the Trial Judge to deal with the claim. 
An analogy h is been suggested in argument 
of the case where the Judge has purport¬ 
ed, under the Small Cause Jurisdiction to 
try a case which apart from that jurisdic¬ 
tion he might hive teen quite competent 
to try. In my judgment there is this 
distinction between provisions as regards 
the Small Cause Courts and the provisions 
of sect'on 148 regarding rent su'-t that 
in the former case this Court has always 
regarded the matt-.r as one of jurisdict'on, 
special jurisdiction which : s given by the 
prov sion9 of the Small Cause Courts Act. 
In the case of section 148 Bengal Tenancy 
Act, I am sat sfied t*’at t'-.e v : ew, which 
has been cons'stently adopted by tb's 
Court, is that the pr scr bed procedure 
is not a special jur.sd ct'on but a sum¬ 
mary procedure. If I can find that, 
as regards the cause of action for money 
had and received, there was any in* 


been pr»jr.diced by the fact that issues 
were not formally framed in advance, 
it would, I think, become my duty not 
to allow the decree made against the 
present appellants to stand; but I think 
that this case is a case which is amply 
covered by section 09 Civil Procedure 
Code. I cannot find that in the present 
case any thing has been done that is not 
in conformity with the provisions of the 
Civil Procedure Code and except that the 
present appellants are able to shew that 
issues were not formally framed. Having 
considered carefully the manner in which 
the case was tried by the trial Court, 

I am of opinion that no prejudice has 
been shown or can be presumed in the 
circumstances of the present case h\ r^ ason 
of that fact. 

For these reasons it appears to me 
that this appeal must be dismiss, d with 
costs. This judgment will govern the 
other two appeals (Second Appeals Nos. 164 
and 65 of 1921). 

Buckland, J.—Before we part with this 
cise, I desire to say something about Iswar 
Valin v. Giriitdra Kumar Nag (1) wh ch 
was cited in argument by the learned 
Vakil for the respondent whose centen- 
tion it may superficially appear to sup¬ 
port. In that case the question consider¬ 
ed was one of misjoinder. The ] o'nt 
which has been argued here seen s to 
have arisen but was treated as cne of 
jurisdiction, for I observe from the 
report that it was contended that the 
plaintiffs could not get a decree for re¬ 
covery of their share of the rent against co- 
sharer landlords in a suit framed under 
section 148 Bengal Tenancy Act. The 
judgment, however, proceeded upon the 
former question, for the learned Judges 
observed as follow's : "It is contended that 
the prayer for this relief could not be joined 
to tpe priyer for the recovery of rent 
against the principal defend an-s; but in our 
opinionO. I, r. 3, Code of Civil Procedure 
provides for the joinder of such claims; 
and it is a we 1 1 estab’ished practice to 
join such c’aims. " The point to which 
my learned brother has addresed hiruself 


(!) 48 Ind. Cas. 726. 
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was not argued or considered; and though 
possibly it might have been taken in 
th.it cave, it by no means follows that it 
would have affected the result. It seems 
to me, therefore, that that case is dis¬ 
tinguishable and is not an authority for 

. JJ 

the proposition advanced by the learned 
Vakil for the respondent. I agree with 
thi judgment delivered by my learned 
brother for the reasons stated by him. 
z, k. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appbae against Appellate Order No. 7G 

of 1921. 

AISD 

Ci vie Revision Petition No. Gio of 

1921. 

March 21, 1923. 

Present .—Justice Sir Francis Oldfield, Kt., 

Jusiice Devadoss. 

REPAKA MAMIELAY\A and others- 

Appeeeants 

versus 

ADDEPAEEI VENKATA RATNAM- 

Respondsnt. 

Civil Procedure Code (Act V 0/1908), s. 151_ 

Execution 0J decree — Sale , injunction staying 
—Sale held in contravention of injunction, validity 
of—Abuse of process of Court—Inherent power 
of Court to set aside sale. 

During the progress of a Court sale, the sons 
of the judgment-debtor filed a suit f u r partithn 
of the property in the same Court and obtained 
an interim injunction staying the sale Sub¬ 
sequently on the same day the judgment-debtor 
applied to the Court for adjournment of the sale 
which was refused; and the sale was directed 
to be proceeded with notwithstanding the prior 
order of the Court staying the sale', lhe sale 
was held and confirmed. On an application 
by the judgment debtor to set aside the 

Held that though the act of the Ourt 
in conducting the sale in disregard of its own 
prior injunct,on was not in contravention 
t t provision of law, the procedure 

“ u 't be ^Id to have resulted in 011 oU;t c f 

the process of the Coiirt and the sale must be- set 

as l de in exercise of the inherent powers of the 

sssss.ESr* o£theci?ii p ~ 


A legal act done in breach of an injunction 
will not ordinarily bo invalidat'd on thrt account 
and the only consequence of contempt, of an 
injunction is the penalty which the Court is com¬ 
petent to impose. It is, however, diffr rent where 
the proceedings are prosecuted in the Covit which 
issued the injunction and the result is to roturllv 
deprive its own injunction of effect, fp.13. col. 2] 

Appeal against, and petition under sec¬ 
tion iis of Act V of 1 QoS and section 107 
of the Government of India Act to revise, 
an order of the Court of the Subordinate 
Judge, Kistnn, at Rllcre, in Appeal Suit 
No. 393 of 1920, preferred against an 
order of the Court of the Principal District 
Munsif, Narasapur, in Execution Appeal 
No. 251 of 1920, in Original Suit No. 289 
of 1917. 

Mr. Varc.dachariar, for the Appellant. 

Messrs. C. Rama Rao and V. Suryanara- 
yava. for the Respondents. 

JUDGMENT. —This appeal 'and the re¬ 
vision petition are against an order of the 
lower Appellate Court setting aside a Court 
sale. We shall confirm that order with 
reference to our powers under section 
T 5 i» Civil Procedure Code; and it is, there¬ 
fore. necessary to state fully the facts which 
justify our taking that exceptional course. 

During the progress of the Court sa.i e in 
question the sons of the judgment-debtor, 
here respondent, filed 3 suit for partition of 
the 1 roperty and obtained an interim in¬ 
junction staying the sale. That injunction 
is not before us ; but it is nol alleged that it 
was not in the ordinarv form. After lhe 
injunction had been granted, an attempt 
seems to ha.ve been made 1o serve it rn the 
decree-holder ; but he had left the Court, 
although (a s appears) hisVakil was still 
there and took pa rt in the prcceedir rs next 
to be referred to. 

Those proceedings consisted in an ap¬ 
plication by the judgment-debtor for lhe 
adjournment of the sale on the ground that 
. bidders ha d come and gone away think- 

lng that the auction would not take place. " 
The application was heard at orce in the 
presence of the decree-holder’s Vakil. The 
judgment-debtor, who was not the party 
who had obtained the injurction , did not 

rely on it directly i n the first instance, but 

simply referred to the departure c< b eerxr, 
Tha District Munsif rejected this appli- 
ca'aon for adjournment ; and his rejection 
of it is the irregularity or, as the lower 
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Appellate Court has held,the illegality re¬ 
lied on as a ground for setting aside the sale, 
which was later in the day completed. 

The District Munsif first rejected Ihc al¬ 
legation that the bidders had gone awa>, 
thinking that the auction would not take 
place, on the rather unconvincing ground 
that, although some of the bidders might 
have gone, there were still thr=e persons 
who were willing-to bid ; and it may be 
observed that two of those persons are 
said to have been gumast ths of the two de¬ 
cree-holders, who had obtained rateable 
distribution of the sale proceeds and 
eventuality purchased the property. But 
there follows the remarkable portion 
of the District Munsif's order, which we 
extract verbatim. “The petitioners?-}s that 
some injunction has been said to have been 
passed, and th?.t most of the other bidders 
have consequently gone away. A copy of 
the injunction has not b.en served admitted¬ 
ly on the decree-holder and it is eaid that 
the said injunction has been passed only 
half to one hour ago; and no authority is 
shown as to how the Executing Court can 
take any notice of an alleged injunction 
said to have been passed in an injunction 
suit short while ago. ” It is clear f romrthis 
that the existence of an interim injunction 
was relied on by the judgment-debtor, al¬ 
though it is not explicity referred to in his 
application. It is further, it must be at 
once observed, not suggested tha.t the in¬ 
junction having been passed was everwith- 
drawxi. It is possible that, as the District 
Mmsif, who in the first instance dealt with 
the present petition had held, the injunc¬ 
tion was granted on insufficient grounds and 
the partition suit was simply a device lo 
frustrate recovery by the decree-holders, 
who were supporting the sale. But that 
was immaterial. When the District Munsif 
had granted the injunction and so long ?.s 
it stood, he had no duty but to give effect to 
it. The reason stated in the halting words 
we have quoted! rom his order for not doing; 
so was that he did not know of its existence, 
and it is, we recognize, easily possible for 
a Court to forget the details of o rders passed, 
however recently, in the press of business. 
But we can see no reason, and none is 
suggested, why a Court cannot and should 
not verify an allegation, such as was in 
question in this case, by reference, which 


could easily have been made, to p f, P-' r * 
which had been disposed of. in the words ot 

the order be!or? us “ only half 1< ( ’ « ^. v,t 
ago. ’’ We can only conclude that the Dis¬ 
trict Munsif deliberately shut his eyes to 
or at least perversely refused to a see rt am 

what he lia d done. 

This having been the District Munsif s 
disposal of the application for adjoun i\ 
we have to decide whether there was an} 
contravention of the law. constituting an 
illegality, on which the sole can be set i sice. 
There is no doubt that, as the authorities 
relied on before us show, a legal act, cii.re 
in breach of an injunction, will notordmrril} 
be invalidated on that account and that the 
only consequence of contempt of an mjui c - 
tion is the penalty which the Court is compe¬ 
tent to impose. But it is not suggested 
that any of those authorities relates to .lie 
case of proceedings actually being prose¬ 
cuted in the Court, the prosecution of which 
under the Court’s authority actually deprive s 

its injunction oi effect. Such a result we 
cannot acquiesce in, and we do not th i k 
that the law compels us to do so. It :s no 
doubt true that the District Munsif’s con¬ 
duct in the present case was not, so far as 
we have been shown, in contravention ol 
any definite provision of law. On the other 
hand there is the fact that his action resulted, 
in what must be described in the words of 
section 151, as an abuse of the process oi 
his Court; and we, therefore, hold that we 
are entitled to use, as the lower Appellate 
Court was entitled to use, the inherent power 
recognised in that section to prevent llie 
consequences which such abuse entailed. 


It remains only to refer to the excuse 
which the lower Appallate Court has charit¬ 
ably suggested for the District Munsif s 
get. That excuse is that the interim in¬ 
junction was obtained without bringing to 
the notice of the Court full details regarding 
the sale and that, when the application was 
made for adjournment, the District Munsif 
was "naturally put out seeing that the 
petitioner himself set up his own sons to 
get the order passed without bringing all 
the facts to his notice." First, that is 
not the reason, which the District Munsif 
himself has given ; and secondly, even if it 
had b^en the r e ason, it was useless, sir.ee, 
so long as the injunction stood, it was not 
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open to the District Munsif to deprive it of 
effect, whatever his second thoughts as to 
the propriety of its issue. 

Taking this view we confirm the lower 
Appellate Court's order and dismiss the 
appeal with costs. Civil revision petition 
is dismissed, 
v. x. v. 

Appeal dismissed. 


PATNA HIGH COURT. 

appeal prom Original Order 
jNo. 18 of 1922. 

May 11, 1923. 

present: —Mr. JusticeDas and 
Mr. Justice Kulwant Sahay. 

SADHO BAR AN RAI and others— 
Defendants—Appellants 

versus 

ANANT RAI and others—Plaintiffs 

— Respondents. 

Civil Procedure Code ( Act V of 1908), 5. 151 
— Compromise — Consent-decree—Court induced to 
sign by fraud—Inherent power to set aside de¬ 
cree. 

Where a Court is induced to Mt/n a compromise 
decree on the fraudulent representation of one 
of the parties, that all the parties have consented 
to it, it has inherent power to set aside the decree 
on being apprised of the true facts, [p. 17, col. 2.] 
Case-law discussed. 

Appeal from an order of the Subordi¬ 
nate Judge, First Court, Arrah, dated the 
14th January 1922. 

Messrs. Jayaswal, Nawal Kishor Prasad 
and S. M. Mullick, for the Anpellants. 

Messrs. C. C. Das and Maliabir Prasad 
for the Respondents. ' 

JUDGMENT. 

Das, J.— This is an appeal against an 
order of the learned Subordinate Judge 
of Arrah by which he set aside a 
consent-decree. The suit in which the 
consent-decree was passed was instituted 
by the respondents against the appellants 
for partition of joint family properties. Tbe 
properties sought to be partitioned were set 
forth in the several Schedules annexed 
to the plaint. On the 3rd January 1021 

a petition of compromise was filed in the 

Court. Tie petition alleged that ‘-all the 
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properties sought to be partitioned have 
been partitioned and under the said parti¬ 
tion the properties are in possession and 
occupation of the parties in equal halves.” 
It set out the properties in .Schedule A 
and declared that the parties were and 
shill b e in separate possession of their 
respective shares. The schedule annexed 
to the petition deals with an insignificant 
portion of the properties enumerated in 
the schedules to the plaint. It does not, 
for instance, deal with the milkiat prop¬ 
erties, and in regard to the bond debts 
due to the joint family, while it awards 
about Rs. 12,000 to the defendants, it gives 
less than Rs. 6,000 to the plaintiffs. There 
are important alterations in the schedule 
which attracted the suspicion of the 
Court when it was called upon to pass a 
decree in terms of the compromise. For 
instance, the whole of the money duo 
f oin Sathan Choubey, Hirgun Rai and 
B'ijnath Rad scenied bo have been allot¬ 
ted in the first instance to the plaintiffs 
but at the time when the compromise 
petition was actually filed in Court it 
was noticed that the figures standing 
against those persons had been tampered 
w'thand that only half the amount due 
from them was allotted to the plaintiffs 
and the other half was allotted to the 
defendants. As I have said, the altera¬ 
tions made in the schedule attracted the 
suspicion of the Court which called upon 
the plaintiffs’ Pleader Babu Inder Deo 
Sab ay to initial the alterations. I cannot 
help thinking that the learned Subor¬ 
dinate judge should have done well to 
call upon the plaintiff personally to appear 
before him and to say whether he had 
consented to those alterations which were 
obviously to his detriment, but that course 
was not adopted and the learned Sub¬ 
ordinate Judge was apparently satisfied 
with the initials of the learned Pleader 
for the plaintiffs and he passed a decree 
in terms of the settlement. The plaint- 
tiffs case is that the compromise actually 
filed was not the compromise which be 
signed. His evidence is to the effect 
that the compromise petition was copied 
in six leaves” and that the schedule con¬ 
tained all the family properties sought 
o be partitioned and that after signing 
the petition be made it over to SadhQ 
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Saran, one of the defendants, for the 
purpose of being filed in Court. lie makes 
the definite case in his evidence that only 
the first page and the last page of the 
compromise petition were retained and 
that the intervening pages were extracted 
and were not filed in Court and that 
alterations were made in the last page 
without his knowledge but t u his detri¬ 
ment. He definitely states that B.itu 
Indra Deo Sahay was not his Pleader 
?nd that he did not remember which 
Pleader had signed the compromise 
petition for him and that he did not 
himself take the petition to any Pleader 
for signature, and that he lett it entirely 
to Sadho Satan relying upon Sadho Saran's 
honesty in the matter. 

Upon the evidence I have no doubt 
that a gross fraud has been perpetrat¬ 
ed not only upon the plaintiffs but upon 
the Court itselt The petition definitely 
states that all the properties sought tc 
be partitioned had been partitioned and 
that tue specifications were given in 
Schedule A to the petition. Now tie 
propert.es sought to be partitioned are 
given in diherent schedules annexed to 
the plaint. As I have said before. 
Schedule A of the petition of compromise 
comprises only a veiy insignificant 
portion of the properties sought to be 
partitioned. Mr. Jayaswal contends before 
us that in their written statement the 
defendants disputed the correctness of 
the properties set out in the schedule 
and that their case in the written state¬ 
ment was that most of the properties 
sought to be partitioned were not joint 
family properties at all. That may be 
so, but where the partition definitely 
states that all the properties sought to 
be partitioned have been partitioned I 
must assume that the meaning of the 
petition is that the properties sought 
to be partitioned in the suit by the 
plaintiffs have been partitioned. There 
is no indication in the compromise 
petition that the plaintiffs had recognized 
the justice of the defendants claim 
that most of the properties sought to 
De partitioned by him were not joint 
family properties and that they could 
not be partitioned. In my opinion 
it is sufficient to refer to the Schedule A 


annexed to the petition of compromise 
and to compare it with the properties* 
i>et out in the schedules to the plaint to 
hold that the plaintiff's posit.on in this 
respect is unassailable. It was then 
argued that the ccm premise petition 
bore the signature oi the plaintiff s 
Pleader and that it must be assumed 
that the Pleader had authority to settle 
the case on the terms mentioned in the 
petition of compromise. The plaintiffs, 
however, deny that Babu Indra Dso Sahay 
is their Pleader. The evidence of Pro jit 
Rai on this point is as follows : “ India 

Deo Sal.ai was net my Pleader. I do not 
remember wliich Pleader had signed the 
sulekiiamu petition fer me. I have not 
taken that petition to any Pleader fer 
si°ning it. Sadho Saran had done so <11 
my behalf." Babu Indra Deo Sahay has 
been ex 1 mined asa witness 011 behatf of 
the defend ants-appellants. Bis evidence 
is that he signed the sulehnama peUUon 
c.n behalf and at the request cf the 
piaintiffs. He says that he had enquired 
from his client that he had Compromised 
and he was satisfied that the plai*-tiffs 
l ad compromised the su t on the terms 
contained in the petition of compromise 
as filed by him. In cross-examination he 
admits that he was not the Pleader in 
the case and that the “party'’ went 
to him only when the comprom St was 
to be filed in Court. He also admits that 
he cannot recogmze the different persons 
that had gone to him, although his im¬ 
pression is that it was Anant Rai, plaint ff 
No. 1 who saw* liim in connection w*th 
the compromise petit-on. He adds, how¬ 
ever, that he d d not know Anant Rai 
before. He says that the person who 
saw him told him that he was Anant 
Rai and he was apparently satisfied 
with that and signed the compromise 
petition. The evidence of the Pleader; 
therefore, does not establish that the 
plaintiffa or any of them engaged him to 
file the petition of compromise on behalf 
of the plaintiffs. If indeed any of the 
plaintiffs were known to him at the time 
when he was engag ed on their behalf it 
would be impossible to accept the evi¬ 
dence of Projit Rai that tne plaintiffs 
did not engage Babu India Deo Sahay 
as their Pleader in the case. Thei )akafat* 
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nam-i, itself strongly supports the case 


of the plaintiffs. We have carefully ex¬ 
amined the vakahtnama and it is a 
matter of grave suspicion that, though 
B.ibu Indra Deo Sahav actually appeared 
on behalf of the plaintiffs in the matter 
of the compromise, his name does not 
appear in the printed list of Pleaders 
appearing in the vakaUftnatna. It was 
very strongly contended before us that 
there is an admission in the petition of 
tb- plaintiffs that Indra D^o Shy was 
the'r Pleader i.i the matt*r. I have read 
the petition very carefully and I am 
unable to agree that there is any admis¬ 
sion to that effect. No doubt it is not 
rl eged in the petition that Bo bu Indra 
Deo Sahav was not their Pleader, but it 
is distinctly stated that it was defendant 
No. i who obtain:d the signature of the 
Pleaders of the parties on the petition. 
Theie may be an admission by implica¬ 
tion; but there is no clear and definite 
ad miss or that B..bu Indra Deo Sahav 
was the Pleader of the pi v'ntins. If the 
defendants intended to make any po nt 
of such admission by implication contain¬ 
ed in the petition filed by the pliintilis 
they should hrve cro>s-examined Piojit 
Rai on this point. The attention of 
Projit Rai was not drawn to the alleged 
admission contained in the petition, 
and, in the abs.nce of any explanation 
of Projit Rai, I am not disposed to 
attach much importance to the alleged 
admission contained in the per t on. The 
evidence is clear and definite that the 
name of Indra Deo So hay does not ap¬ 
pear in the printed list of Vakils :n 
the vakalatnama and that Babu Indra 
Deo Sail ay was not the regular Header 
of the plaintiffs but was only engaged for 
filing the compromise petition. Indra Deo 
Sahay admits that he did not know the 
plaintiffs but that he accepted the word 
of the person who actually saw him and 
thought that he was acting on behalf of 
the plaintiffs. I have no doubt whatever 
that a gross and deliberate fraud has been 
practised upon the Court and that the 
Court was pursuaded to sign a decree to 
which the plaintiffs had never consent¬ 
ed, and that upon the representation 
made to the Court that the plaintiffs had 
consented to it. 


U923 

The question then arises whether the 
Court had power to set aside the compro¬ 
mise decree either in review or in the 
exercise of its inherent power. There is 
a long list of cares of the Calcutta High 
Court, of the Bombay High Court and of 
the Madras High Court in which it has 
been broadly laid clown that a Court 
has inherent pow- r to correct its own 
proceedings when it is satisfied that in 
passing a particular order it was misled 
by one of the paities. It was urged 
before us on behalf of the defendants- 
app.ll nts that the only remedy is by 
suit and that once the decree has been 
signed there is no jurisdiction in the 
Court to set it aside on the ground of 
fraud. A distinction has been drawn in 
tlie cases of the Indian Courts between 
a fraud practised upon a pally and a 
fraud practised upon the Court. It las 
been laid down that where the question 
is whether there was a consent in fact, 
there is power in the Court to investigate 
the m tter in a properly constituted 
applicat'on and to set aside the decree 
ii 11 is satisfied that a party never in 
tact consented to it but that the Court 
was induced to pass the decree on the 
fraudulent representation made to it that 
the party had consented to it, but that 
where there is a cons.nt in fact, that 
is to sov, where the parties have filed a 
compromise petition and they admit that 
they have filed it but one of the parties 
alleges that his consent was procured by 
fraud, the Court cannot investigate the 
matter either in review or in the exer¬ 
cise of its inherent power, and that the 
only remedy of the party is to institute 
a suit to set aside the decree on the 
ground of fraud. In other words, the 
factum of the consent cm be investigated 
in summary proceedings, but the reality 
of the consent cannot be so investigated. 
In Hakim Gir v. Basdeo Sahi (i) it was 
held by Mookerjee and Caspersz, JJ., that 
where an order is obtained from the Court 
on the allegation that both parties had 
assen'-ed to it and it is asserted by one 
of the parties that he never consented 
to the order in question, it is open to 

(1) 10 lad. Cm. 394; 17 G. W. N. 15 
Ci X#i 408, 
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the Court to review the order ?ud re-call 
it. In the case of Peary Choudhury v. 
Sonoory Dass (2) it was held by Chatterjea 
and Greaves, JJ., that it is the inherent 
power of every Court to correct its own 
p oceedings when it has been misled and 
that it has complete jurisdiction to re¬ 
call the order on being apprised of the 
true facts. In Basangouda Hanmanl- 
gouia v. Chutchigirigouda (3) the facts 
were that in the course ol a suit a 
compromise was presented which was 
signed by the defendants’ Pleader 
who was not especially authorised 
in that behalf. The Court passed a 
decree in terms of the compromise. The 
defendant then applied to set aside 
the decree on the ground that he did 
not engage the Pleader and that he 
never authorised the Pleader to com¬ 
promise the suit. The Court set asid^ 
the decree and set down the suit for 
hearing. On appeal it was argued in 
the High Court that there was no 
section in the Code which entitled 
the party to ask the Court to re-open 
the suit and set aside the decree in a 
summary manner. Chandavarkar, J., in 
upholding the contention of tne respond¬ 
ent said as follows:—"What the de¬ 
fendant says i9 that there was v a suit 
against him, and that the suit was 
declared to have ended by reason of a 
decree passed with his consent. He never 
consented, and the result has been that 
there has been fraud committed upon 
the Court. The Court was pursuaded to 
sign a decree to which the defendant 
had never consented, and that upon the 
representation that he had consented 
to it. Therefore, o n ce the Court is asked 
to go back upon its own procedure, it 
is not a question whether there is any 
section in the Civil Procedure Code to 
warrant the action of the Court amend¬ 
ing its proceedings. It is an inherent 
power of every Court to correct its own 
proceedings where it has been misled." A 
similar view has been taken in the Midras 
High Court. See Vilakathala Raman v. 
Vayalil Paehu 4 ). These decisions, though 

(2) 27 Ind. Cas. 628; 19 C. W. N. 419. 

( 3 ) 5 bid. Cas. 968; 34 B. 408: 12 Bom. I*, 
R- 223. 

(4) 25 lad. Cm. axa; 27 M, J. 172. 

2 


not binding o n this Court, are entitled to 
the greatest respect, and we have been 
referred to no decision which lays down 
a contrary rule in cases where it is 
asserted by a party, not that the 
consent was obtained from him by 
fraud, but that there was no consent 
in fact on his part. As I have said 
before, a distinction has been made m 
the Indian Courts between the cases 
where a party com e s to Court and com 
plains that he never consented to the 
order at all and the cases where a 
party comes to Court and admits that 
he d<d consent to the order but com¬ 
plains that his consent was obtained 
by fraud. In the :>ne case the fiaud 
is upon the party ; in the other case 
the fraud is upon the Court; and it 
is well established, so far as the Indian 
Courts are concerned, that the CoUTt 
has inherent jurisdiction to set aside 
the order when it is apprised of the 
fact that it was induced to sign the decree 
on a fraudulent representation of facts 
made to it. 

In my opinion the order passed by 
the Court below is right and I would 
dismiss this appeal with costs. 

Kulwant Sahay, J. —I agree. 

z. k. ... 

Appeal dismissed. 
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ts — Mal:s and females—Rule applicable — Son's 
daughter’s son v. sister's daughter — Balambhatti, 
value of. 

Under the Hindu Law an adopted son takes 
the place of a natural son, and is entitled to in¬ 
herit the properly of h s adoptive mother's an¬ 
cestor;. [p. 21, cols. 1 & 2.] 

It may be that where an adoption by a Hindu 
widow has the effect of divesting any estate vested 
in a third person, it might not be valid: but 
it does not follow that where it has no such effect 
the adoptionis necessarily valid. [p. 19, col. 2.] 
Where the daughter-in-law of the last Hindu 
male holder succeeds him as a gotraja sapinda, in 
the absence of any nearer heir, she cannot make 
an adoptiou to her husband so as to affect the 
devolution of the estate inherited by her as a 
gotraja sapinda. [p.20, col. 1.] 

the list of bandhus given in the text of the 
Mitakshara is merely illustrative and not exhaus¬ 
tive; nor does it indicate anything more than this 
that the atm. 1 bandhus are to be preferred to the 
pitri bandhus and that the ptlri bandhus are to be 
preferred to the inatri bandhus. Subject to this, 
propinquity to the propositus is practically the 
sole test of preference between bandhus. [p. 20, 
col. 2.] 

Among bandhus of the same class, however, 
and of the same degree of nearness to the proposi¬ 
tus in the same branch, the males are preferred to 
tne females, and it i = doubtful whether the pre¬ 
ference of the malts ovtr the females can be 
carried further, fp. 22, col 2.] 

It is a recognised way of determining the nearness 
of relationship to see how far each is removed 
from the propositus, and in the absence of any 
other consideration justifying a differential treat¬ 
ment that would be the only means of determinin'’ 
it. (p. 24, col. z.] 

In the case of bandhus equally removed from the 
propositus, however, one in the direct line of 
descent should be preferred to one in a collateral 
line. [p. 24, col. 1.] 

A son s daughter’s son is a preferential licii 
as being a nearer bandhu than a .sister’s daughter 
though they are both equally removed lrom the 
propositus, [p.24, cols. 1 & 2 .] 

Tnough the Balambhatti is useful as aidine 
the interpretation of the Mitakshara the view: 
propounded therein cannot be accepted with- 

0n . and J e ^“ ina tion; for instance, 
the position assigned to the sister’s daughter 

£.25, ?o a i. a i!^ a i Cann0t bC properl >' accepted, 

app ^ a i ag f. inst the decision of the 
Mr Sub o r dinate Judge, Dharwar. 
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JUDGMENT. 

Shah, J. —Several quest ers of fact and 
law arise in these appeals. 

The following genealogical table indicates 
the relationship of the parties subject 
of course to their contentions as to certain 
facts;— 


HANMANT 


Kristawa, 

(daughter) 


Vcnk aji, 

(son) 

Bhimrao=Venkawa 

(.on) 

J i vawa=Ishwar 
(daughter) 

Han man t 
(adopted son) 
defendant No. 2. 


Balawa, 

(daughter) 


Keshav alias 
Hanmant 


Nilkant 
(adopted son) 
defendant 
No. 3. 




Runic handra 
Gurimath 

(adopted s n) 
defendant 
No. 4. 


Krishtapa. Venkava. 


I 

Ganeawa 

(plaintiff.) 


■ 

Lingo 


Gurunath, 
(adopted son) 
defendant No. 4. 


.. I.,. 

jivaji, 
(given in 
adoption). 


Gangawa, who claims to be the daughter 
of Kristawa, is the plaintiff in this care. 

Defendant No. 1, Dattatraya,not shewn 
in the above table, clain s to have been 
adopted b> Venkawa , the widow of Bhimrao. 
Delendant No. 2 claims to be the adopted 
son of Jivawa, the daughter of Bhimr a o. 

Defendant No. 3 is the adopted grandson 
of Balawa. 

Defendant No. 4 is the adopted son of 
Ramchandra, son of Kristawa. 

The last male Owner of the property in 
suit was Venkaji. Bhimrao, sen ol Venka- 
ji, predeceased Veukaji, leaving a widew 
Venkawa, and a daughter Jivawa. He 
died .in union with Venkaji. Venkaji 
died in 1880, and his widowed daughter- 
111-aw Venkawa got the property; whe¬ 
ther she got it as an .heir or under the Will 
said to have been tna de by Venkaji in her 

favour is a matter to ibe considered. Ven- 

kawa died on the. 26th December 1907. 



'Vofc??! INDIAN CASESj iq 

t/ATTATRA'JTA BHIMRAO SABNIS V. GANGABAI GANE 3 HBHAT. 


The present suit was filed by Gangawa 
to recover possession of the property men¬ 
tioned in the plaint with mesne profits. 
She cla med to be the h e ir of Venkaji as 
his sister’s daughter. She claimed on the 
foot ng that Venkaji was the last male 
Owner and that the inheritance was to be 
traced to him. She alleged that the adop¬ 
tion of defendant No 1 did not take place 
in fact and that even if it took place it was 
invalid, that defendant No. 2 was not 
adopted by Jivawa, that he had no title 
to the property, which was said to have 
been wrongfully retained by him, and that, 
defendants Nos. 3 and 4, who claimed to be 
entitled to the property, had no title to it. 

Defendant No. 1 contended that he was 
validly adopted by Venkawa, that the 
plaintiff was not the daughter of Venkaji’s 
sister Kristawa as a leged bv her and that 
in any case defendants Nos. 2, 3 and 4 
were nearer heirs to Venkaji than the 
plaintirr and that as he had sett ed with them 
he was entitled to retain the property as 
against the p a intiff. He further contended 
that certain property was the property of 
Venkawa and that at least so far as that 
property was concerned Ihe plaintiff had 
no right to it 

Defendant No.2 c aimed to be the nearest 
heir of Venkaji as well as of Venkawa as 
the adopted son of Jivawa, and maintained 
that he was entitled to the whole property. 
He repudiated the settlement referred to 

by defendant No 1 

Defendant No 3 claimed to be a nearer 
heir as the sister’s* son’s son than the plaint¬ 
iff and repudiated the settlement relied 
upon by defendant No. 1. 

Defendant No. 4 claimed to be a nearer 
heir than the plaintiu on the same ground 
as defendant No 3 but admitted having 
relinquished his rights infavourof defend¬ 
ant No. 1 and conceded that the defend¬ 
ant No. 1 was the real owner of the 
property. 

The Tria Court he d that the p aintiff 
was the daughter of, Kristawa, sister of 
Venkaji, that the adoption of defendant 
No,. 2 by Jivawa. was proved, that the 
adoption of de endant No.-i by Venkawa 
Was neither proved nor va id, that the Wi 1 
Of Venkaji set Up by defendant No. 3 was 
not proved, that the p. aintiff was a nearer 
heir than defendants Nos. 3 and 4 and that 


the plaintiff and defendant No. 2 were 
equally removed from the last n ale 
holder and that, thc-rerfore, they were equal¬ 
ly entitled to the property. Accordingly a 
decree for partition was passed in la\( 11 r 
of the plaintiff. As regards the lend 
which was alleged to have been acquired 
by Venkawa on her own account, it was 
found that it w r as not shown to be her 
stridhan, and it was held that in any case 
the property would go to the plaintiff and 
defendant No. 2. 

Both the plaintiff and defendant No. r 
have preferred separate appeals to this 
Court: and practically all the points which 
were contested in the lower Court arise 
for our decision here. . 

[Here, after dealing with the questions of 
fact and considering the evidence, his Lord- 
ship proceeded:—] 

Strictly speaking the question of the 
validity of the adoption of defendant No. 1 
does not arise. But in \ iew of the argument 
on the question it seems to me to be desirable 
to decide that question. And in any case 
its validity if established could a nor d 
an additional ground for ignoring the adop¬ 
tion. The Will of Venkaji not having 
been proved, no question of his consent 
to an adoption by Venkawa could arise, 
the only consent suggested being that 

contained in the Will. 

According to the decision of this Court 
in Lakshmibai v. Vishnu Vasudev (1) the 
consent of the father-in-law would be 
operative only during his lifetime. So 
the consent such as is contained in the 
Will, even if proved, would not avail 
defendant No.. 1. 

It is urged, however that Venkawa by 
adopting defendant No. 1 did not divest 
any estate vested in a third person, that the 
adoption had only the effect of divesting 
the estate vested in her, and that on that 
ground the adoption is valid. According 
to the decision of this Court that is not a 
conclusive test of the power to adopt. 
It may be that where the adoption has the 
effect of divesting any estate vested in a 
third person it might not be valid: but it 
does not follow that where it has no such 
effect the adoption is necessarily valid, 

4 * 

(i) 29 h. 410; 7 
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That view hi s been accented in Ramkrishna 
v Skamrao (2). The ratio decidendi o. this 
case has been approved by the Privy Council 
i n Mada na Mo ha na A nanga Bheema Deo v. 
Purushothatna A nanga Bheema Deo 
(3). It has been applied by this Court 
in Datio Govind Kulkarni v. Pandumng 
Vinayak (4), specifically to the case of a 
widow succeeding as a gotraja sapinda of 
the last male owner under the rule estab¬ 
lished by Lallubhai Bapubhai v. Mankuvar 
bai (5) and approved by the Privy Council 
in Lallubhai v. Cassibhai (6), inconsequence 
of the absence of nearer heirs. In the pre¬ 
sent case the daughter-in-law succeeded as 
a gotraja sapinda of the last male owner 
in the absence of any nearer heir, see Vithal- 
das v. Jeshubai (7). It is clear that Ven- 
kawa could not adopt to her husband so 
as to affect the devolution of the estate 
inherited by her as a gotraja sapinda. 

I may a dd that in the argument it has not 
been suggested that Venkawa could have 
adopted to her deceased husband during 
her father-in-1 .w’s lifetime without his con¬ 
sent and that her power to adopt remained 
unaffected even after her father-in-law's 
death, in spite of her having inherited the 
estate, from her father-in-law: and in view 
of the decisions in Ramji v. Glia wait (8) 
and Vithoba v. Bapu (9) such a suggestion 
could not be made. The recent decision 
of the Privy Council in Yadao v.Namdeo (10) 
was not referred to in the argument, and 
its effect upon the view accepted by the 
Pull Bench in Ramji v. Ghamau (8) may 


(2 26 B. 526; 4 Bom. L. R. 3 i 5 , 

(3 4 * lad. Cas. 481:45 I. A. 156:20 Bom. 

T- w I; 35 , M ; L : J- * 38 ; 5 P. X.. w. i 79; 8 
h. V . 167: 16 A. X. J. 725: (1918) M. W. N. 621* 

c! W. N-. T„ 23 (P 2 C.) C - J ' 403:41 M ‘ 355:23 

(d) B. aqoz 10 Rom. T,. T? 
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require to be considered hereafter. In the 
present case, however, the daughter-in- 
law inherited the property of her father- 
in-law and the question of her power to 
adopt thereafter stands on a different foot¬ 
ing." The principle underlying the rulings 
in Ramkrishna v. Shamrao (2) and Datio 
Govind Kulkarni v. Pandurang Vinayak 
(4) is not in any way affected by the ob¬ 
servations in Yadao v. Namdeo (jo). I 
think, therefore, that the adoption of defend¬ 
ant No. 1 by Venkawa would not be valid. 

It follows from these findings that defend¬ 
ant No. 1 has no title to the property in 
his own right. 

It remains to consider the rights of the 
plaintiff, the defendant No. 2 and de endants 
Nos. 3 and 4 to this property. I may men¬ 
tion here that we are not concerned in this 
suit w th the effect of the settlement said 
to have been effected by defendant No. 1 
with defendants Nos 3 and 4 and with 
defednant No.2. Their rights inter se 
need not be considered here. 

All these r e l ations are undoubtedly ban- 
dhus ; they are all within the limits specified 
in the Mitakshara beyond which the bleed 
relationship cannot exist. A translation 
of the relevant passage is given in Ram - 
chandra v. Vinayaa (11). They are all 
atma bandhus. None of them is specifically 
mentioned in the Mitakshara or the Mfl- 
yuaha: and the only test to determine 
the heirship is propinquity 7 to the pro¬ 
positus. This is clear from the Mitakshara 
(see Mitakshara, Ch. II, sec. VI—Stokes’ 
Hindu I*aw Books, pp.448 and 449). What¬ 
ever doubt there may have been at one 
time it is now accepted that the list of 
bandhus given in the text is merely illus¬ 
trative and not exhaustive ; nor does the 
list necessarily indicate anything more than 
this that the atma bandhus are to be pre¬ 
ferred to the pitri bandhus and that the 
pitri bandhus are to be preferred to the 
matri bandhus. It has been held by this 
Court in Mohandas v. Krishnabai (i2) 
and Parot Bapalal v. Mehta Harilal (13) 


(to) 64 Ind. Cas 536; 48 I. A. 513; l7 N t 
R. 145:30 M. X. T. 53; 26 C. W N. 39/ .V Mi 
X. J. 219; 15 X. W. 565: 20 A X. J. 4 8* aVSc? 
X.R.609; 49C.1; (1922) A.I.R. ( r.c 4 ) 2 'r6 4 rpcM* 


(11) 25 Ind. Cas. 290:41 I. A. 290516 Bom. 
X. R. 863; 18 C. W. N. 1154:27 M. L. J. 3331 
1 X. W. 831; 10 N. X. R. 112; 16 M. X. T. 4471 
(1914) M. W. N. 8355 12 A. X. j. 1281J 20 C. X. J i 
373 i 42 C. 384 (P. C.). 

iv r \ < I2 > 5 B * 59 ?-* 3 Dec - s > 393 ‘ 

(a.C) 2 t 6 (P.c.). (13) 19 B. 631; 10 Ind. Dec. <*. •.) 421. 
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that propinquity is practically the sole 
test, and indeed,in the first case, the Court 
preferred an obviously nearer atma bandliti, 
not mentioned in the Mitakshara, to an 
atma bandhu specifically mentioned therein. 
The recent judgments of the Privy council 
in Adit Narayan Singh v Mahabir Prosad 
Tiwari (14) and Vedaclicla Mudaliar v. 
Subramania Mudaliar (15) (notyet reported) 
place this point beyond controversy. The 
difficulty arises in the application of the test 
of propinquity I may also add here that 
the test of r e ligious efficacy or the right 
to offer oblations is regu ated by somewhat 
different considerations, and it dees net 
necessarily afford any safe guide or useful 
assistance in determining the nearness of 
blood relationship in the case of dislant 
relations such as we have in the present 
case 

It is strictly necessary to apply the test 
of propinquity, as best we can to the 
specific relationships we have in thiscase. 
Be ore dealing with this question, it will he 
convenient to deal with two general argu¬ 
ments that have been advanced in this 
case. It is contended on behalf of the 
plaintiff that defendant No. 2 is an adopted 
son, and cannot take the place of a natural 
son. so far as his right to inherit the property 
of his adoptive mother's ancestors is con¬ 
cerned, as it dependsupon the blood relation¬ 
ship, and that the fiction by which the 
adopted son takes his pos t;cn as a natural 
son in the fami y of his adoptive father 
hasnot been cairied sofarin this Presidency 
in any of the reported cases and ought 
not to be applied to that extent. The 
second argument urged on behalf of defend¬ 
ant No. 1 is that the plaintiff's suit must 
fail on the simp e ground that as she is a 
female she is postponed to all male band- 

hus. however remote, and the recent deci- 
9 % 9 


sionsof this Court in Balkrishna v. Ram- 
krishna (ifi) and Girimallappa Channappa 
v. Kenchava (17). have been r e lied upon 
in support of this argument. 

As regards the first point I do not think 
that the argument can be accepted 111 
view of the decisions in TJnia Sunker v 
Kali Kotnul Mazumdar (10) approved by 
the Friw Council in Kali Kotnul Mozutndar 
v. Urn* Sunker (79), it is hardly open to 
the plaintiff to rely upon the eailier de¬ 
cision of the Calcutta High Court in Morun 
Moee Debcah v. Be joy Kishto (20) or of the 

Madras Hie h Court in Chinnaramakristna 

4 yyar v. Min at ch i Ammal ' 21). Itm ay be, 
as pointed out by Mr. Coyajee, that the 
point has not been decided by this 
Court or rather that there is no re¬ 
ported decision on the point; but the 
observations iu Nagittdas v. Bachoo 
Hurkissondass (21), wherein the relevant 
passage from the Pull Bench decision of 
the High Court at Calculta is quoted, are 
sufficient to render the argument untenable. 
The criticism of this view in Ghose’s Hindu 
Law, Vol.I.p. 655 . (3rd Edition) which pur¬ 
ports to be based upon certain texts, has 

been relied upon by Mr. Coyajee That cri¬ 
ticism no doubt desrves to be considered: 
bn* it is hardly an open question now 
at least so far as this Court is concerned. 
*\t one stage of the argument I thought 
that there might be some force in the 
argument: but having regard to the 
clear decisions of the Privy Council t o which 
I have ie f etred, I do not think that it is 
permissible to us to treat it os an 
arguable point. 


(16) 59 Ind. Ca*». 771:45 B - 353:22 Bom. L. 
R (1 7 )^i Ind. Cas. 294; -15 76S; 23 Bom. I v . 

R (18) \ C. 256; 7 C. L. J. 145: 3 In( b Dec. (N. s.) 


(14) 60 Ind. Cas. 251; 48 I. A. 86; 40 M. L. J. 
270; (1921) M. W. N 153; 19 A. L. J. 208; 2 P. 
L- T. 97: 33 C. L. J 263; 29 M I4. T. 240; C P. 
L. J. *140; 23 Bom. L. R. 692:25 C. W. N. 842; 
14 I/. W. 20 (P. C.). 

(15) 64 Ind. Cas. 402; 48 I. A. 349; 44 M. 753: 
14 L. W. 402; (1921) M. W. N. 669: 2 P. L. T. 707; 
26 C. W. N. 159; 41 M. L. J. 676; 30 M. L. T. 198; 
4 U. P. L. R. (P. C.) 13; 24 Bom. R. 649; (1922) 

A. I. Sii (P. C.) 23 (P. C;), 


6 ( 8 i9) 10 l.A. 138; 10 C. Z 3 *: *3 c - R‘ 3791 
Ind. Jur. 553:4 Sir. P. C. J. 458: 5 Ind. Dec. 

N. s.) i*6'P. c.b 

(20) W. R. P. B. X2l. 

(21) 7 M. H.C-R-245- . . • 

(22) 32 Ind. Cas 4° 3 : 431 - A. 5<3 at p. 63 18 

Join. L. R. 172: 30 M. L. J I9 ?' 1 4 A. L,J. iS.? . 
, t w 2 =>cr 19 M. L. T. 193; ( r 9*6) i M. W.N. 
: 5 8; 395; .O C.W. N. 70a; 40 E. 270 

P. C.) . v . 
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As regards the other question • about 
ranking all female band Jins after the male 
bandhus it seems tome that the two de¬ 
cisions of this Court already referred to 
proceed upon a somewhat incomplete reali¬ 
sation of the position of the female 
band Jins m this Presidency , and do not 
give that effect to the test of propin¬ 
quity, which alone is to be determinative 
of the right to inherit in the case of distant 
blood relations. I11 Madras no doubt 
all female bandJius are postponed in 
favour of the male bandJius. But in this 
Presidency the position of the female has 
received a somewhat different treatment, 
tor instance, in the case of the widows of 
sagolra sapindas, in this Presidency, their 
right is recognised to an extent to which 
it is not recognised in any other part of 
India, governed by the Mitakshara Law. 
That .however, isthecaseof sagotra sapindas 
and may not be strictly relevant to the pre¬ 
sent point. The sister is given a place in 
this Presidency which has not been assign¬ 
ed to her in Madras or elsewhere : no 
doubt this is due to a large extent to the 
fact that she is expressly mentioned in the 
VyavaJiara MoyukJia and even though she 
is not mentioned in the Mitakshara she 
has been practically assigned by the deci¬ 
sions of this Court the someplace aftei the 
grandmother os i n the Vyavanara MaynkJia. 
But the fact remains that a female in that 
position occupies such a high place among 
the he'*rs. Then the decision in Saguna 
v. Sadasliiv (23) implies a negation of the 
general proposition that the female bandJius 
must come in after the male bandJius. 
The questions and answers in West and 
Buhler's Digest of Hindu L?w, pp.465, 4C0 
'4th Edition.), relating to biother's daught¬ 
er and sister’s daughter do not support 
the general statement that the female ban¬ 
dJius can come in only after all male ban¬ 
dhus, without any regard to the nearness 
of their relationship. In short that view 
appears to me to be opposed to a lair appli¬ 
cation of the doctrine of propinquity which 
has been so far applied in this Presidency 
without giving any such general prefer¬ 
ence to the mal* bandhus over the female 
bandJius. I do not say that there is no 

L( a 3 ) a* 7 X°i 4 Li R. 5*7. 


preference of males over the females at all 
in determining the rights of the bandhus. 
The extent of the preference is not easy 
to define and has not been defined. Speak¬ 
ing with some diffidence on a point 
of this difficulty, I think that except in the 
two recent rulings, the preference has so 
far never been stated in this Presidency 
to go beyond this, that among bandhus 
of the same class, and of the same 
degree of nearness to the propositus, 
in the same branch, the males are prefer¬ 
red to females;for instance in the case of 
sister’s son and sister’s daughter, the son 
would be preferred to the daughter. But 
whether it is proper to go beyond that is 
a point which, in my opinion, requires con¬ 
sideration. The basis of the rule enunci¬ 
ated in Rajah Venkata Narasimha Appa 
Rao Bahaaur v. Rajah Surenani Venkata 
PurtishotJiama Jagannadha Gopala Row Ba¬ 
hadur (24), may be found in LaksJiman- 
animal v. Tiruyengada Muaali (25). The 
view adopted in this decision has never 
been accepted in this Presidency as regards 
the relative position of the sister and her 
son. It is not necessary in this cose to 
discuss the texts referred to in that case. 
The result of adopting this vie w about 
preferring the male bandhus to the 
female bandhus generally would be to post¬ 
pone some of the nearest female bandhus 
in lavom of every distant relations. 
Even the son s daughter, who would 
be so near to the propositus would 
be Teleoated to a very subordinate 
and distant position among the bandhus 
if she is to be postponed to all males; in 
competition wi+h her own son, she would 
be postponed Of course, whether this 
state of law would be anomalous or not 
is 0 matter rpen to argument; but in this 
Presidency at any rate it would be consider¬ 
ed anomalous. In Mohandas v. Krishna- 
bai (12) Melvill, J, observed as follows:— 
“The plaintiff's mother who is still alive, 
was a sister of Sundexlal's mother; and it 
may well be doubted whether the plaintiff 
would be entitled to succeed in preference 
to his own mother, through whom he 
claims ’’ 


3 l £*• 321:4 5; 18 M * ^ J- 4 °* • 
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This shows how this question has 
been looked at in this Presidency. 
No doubt if the rule as to giving 
preference to the male bandhus over 
female bandhus apart from any con¬ 
sideration of propinquity were adopted 
it would simplify matters considerably. 
But I am humbly of opinion that that 
would not be in accordance with the Hindu 
Law as understood and administered in this 
Presidency. 

Without deciding this question of general 
preference of the male bandhus over the 
female bandhus and without reference to it, 
we can determine the question a s to who 
is the nearest heir among th e bandhus in 
this case. As between the plaintift and 
defendants Nos. 3 and 4, I am inclined 
to take the view that the plaintiff would be 
the preferential heir. The sister’s daughter 
is nearer to the propositus than the 
sister's son’s son In West and Buhler’s 
Hindu I/aw, in the questions and answers 
to which I have a! r e ady referr e d,the opinion 
i s expressed that a brother’s daughter is 
to be preferred to the brother’s daughter’s 
son, and that the sister's daughter is nearer 
than sister’s daughter’s son. That, how¬ 
ever, does not exactly meet the present 
case as the competition is with the sister’s 
son's son. The case of the sister’s son 
is mentioned in the same book at pace 462. 
According to the opinion expressed ther e 
th? sister’s son comes after the sister but 
before the sister’s daughter. It i s based 
upon the old case of Ichliaram v Pruma- 
nuni (2 b), and upon thefact that the sisler’s 
son is mentined in the Nirnaya Sindhu. 
That leaves the question of the sister's 
son’s son in relation to the sister’s daughter 
open. If the sister’s sons mentioned in 
the Nirnaya Sindhu can be interpreted as 
including the sister’s sons' son and not the 
sister’s daughter, it may be said that the 
latter cannot be preferred to the former. 
But there is no justification for adopting 
such a n interpretation. Applying the test 
of propinquity it would seem that the sister’s 
daughter would be nearer tha n the sister’s 
son’s son. I do not, however, decide this 
question as it is not necessary to do so. 

As between defendant No. 2 a n d defend¬ 
ants Nos. 3 and 4 the question presents 


no difficulty. The defendant No. 2 is 
nearer by one degree to the proposers and 
is in the line of descent. He is to be 
preferred to the defendants Nos. 3 ard 4. 

As between the plaintiff and defer dai t 
No. 2 the question is not easy. In order 
to appreciate the difficulty it is necessary 
to bear in mind not only the high pOsit’On 
assigned to the sister as an heir in this 
Presidency but also the reasons for that 
view. In order to have a clear idea of those 
reasons the judgments in the following 
cases may be perused with advantage: — 
Vinayak Anandrav v. Lakshmibai (27), 
Sakharamsadashiv Adhikari v. Sitabai (28), 
Kesserbai v. Valab Rooji '20), Lakshmi 
v. Dadananaji (30), Mttlji Purslwtum v. 
Cursandas Natha (31) and Bhagwan v. 
Warubhat (32). 

Apart from the leferences to the views 
expressed in the Commentary known as 
Balambhati on the Mitakshara with which 
I shall deal separately os bea ring on the point 
in question, it is clear that the position of 
the sisteris largely due to the fact that the 
author of the Vyavahara JV)a>ukha has as¬ 
signed to hero special piace, and the ground 
as stated by him when shorn of all techni¬ 
calities is propinquity, as the texts of Mar u 
and Brihespa+i referred to by him go to 
show. (See Mondlik’s Hindu Law, p. Si) 
Under the Mitakshara though the sister is 
not mentioned by Vijnanesvara, practically 
the same position isa-sirred to her under 
the decisions of this Court. I maj refer 
to the case of Rudrapa v. Irava (33), 
which, like the present case ; came from the 
Dha rv\ a r Di strict. 

The sister’s position being thus establish¬ 
ed it is clear that inth sPres dencyshe would 
be preferred to a son's, daughter. The 
son’s daughter can come in only as a bandhu 
as the deisionsin Venilal v. Parjaram (34) 
and Mulji Pur shot uni v. Cursandas Natha 
(31), already referred to on a different 


(27) 1 B H. C. R. 117. 

(28) 3 B. 353; 4 Iud. Jur. Si; 2 Ind. Dec. (N; S.) 
236. 

(20) 4 B. 188; 2 Ind. Dec. (N. s.) 633. 

(30} 4 B. 210; 2 Ind Dec. (N. S.j 647. 

(3T) 2 i B. 563:2 Bora. L. R. 721; 12 Ind. Dec. 
(N. S.) 906. 

(32) 32 B. 300; io Bom. D. R. 3 8 9 - 

(33) 28 B. 82; 5 Botn. I/. R. 676. 

- <34) ao * 731 10 Jbds Oeci (H, 9 ) « 74 «" 
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point, would show. I am not concerred 
with the merits of thi s position. Bit 
undoubtedly a sister is a preferential heir 
in re ation to a son’s daughter; and it may 
be argued that her issues should be preferr¬ 
ed to the issues of th e son’s daughter. On 
the otherhand.it may be urged that what¬ 
ever th e rights of the sister as against the 
son’s daughter may be, the rights of these 
issues inter sc should be determined solely 
with re erenee to their propinquity, that in 
the easeof bandhns equa ly distant in degrees 
from the propositus those in the direct 
1 neof descent should be pr e ferredto the 
handhus among the collate raisin the ascend¬ 
ing line, and that in the case of hanuhus 
equally removed in degrees from the pro¬ 
positus a male may oe preferred to a female. 
There is a third position which has been 
accepted oy the lower Court, viz., that 
the propinquity must be determined merely 
with reference to the degrees by which the 
handhus are removed from the propositus, 
and that as the sister’s daughteiandthe 
son’s daughter’s son are equally distant 
in that way, they should take the 
property equally. As regards this last 
view no doubt it is a r e oognised way of 
determining the nearness of r e i a tionship 
to see how far each is removed from the 
propositus, and in the absence of a n y other 
coiisidcrat on justifying a differential treat¬ 
ment thatwould be the only means of deter¬ 
mining it. 

After a careful consideration of the 
nositionof the sister T do not think that the 
fact that sh» is preferred to the son’s 
daughter a s an h e ir affords any ground 
for preferring the sister's daughter to 
the son’s daughter’s son, tho u gh at 
o n e time I thought that, other things 
being equa , perhaps this might afford 
a ground for pre erer.ee. But it s e e ms 
to me that the position o the handhus 
with whom we are concerned must he 
cons : der e d w th reference to the propo?itu< 
without any r e rard to th e relative richts 
of th e ir respective mothers. I th : nk, how¬ 
ever that in the case of handhus equally 
removed from the propositus Ore in the 
direct line of descent should he preferred 
to o n e in a collateral line. I do rot desire 
to generalise beyond th e strict require¬ 
ments of this case, but the son's daughter’s 
son can be preferred as being a nearer 


havdhu to the sister'* daiirhter though they 
are both equallv removed from the nro* 
pOs’’tns. It is rather strange that there 
should he no precedent to guide us On 
•a point of this character: at my rate I 
have not been able to find any. ?rd none is 
cited to us. But Tam satisfied that ita ffords 
a safe basis for differentiation between these 
handhus as to their propinquity 

It is, ther e for e . rot necessan* to consider 
the question whether defendant No. 2 can 
be preferred to the plaintiff on the ground 
that he is a male and both being atma 
handhus enraily removed from the propo¬ 
situs. I think that out of all these 
handhus the defendant No. 2 is the 
preferential heir. 

I may add with reference to the Nimava 
Sindhu that so far as I have been able 
to ascertain none of the relations that we are 
concerned with is specifically mentioned 
as having any preferential rirht infer sc 
to perform the shraddhas. The passage 
relating to the sister's son is to be found 
in Nimava S'irdhu, p.273 (Nirnava Sagar 
Press. 2nd Edit’On). I have already slated 
my opinion that the expression ‘sister's 
son, ’ when read in relation to Ibe context, 
cannot be underslood as ireluding the 
s’ster’s son's sons : while speakin r of the 
Nirnava Sindhu it may be mentioned that 
the test of religious efficacy cannot help 
us in the case of such distant relations 
as we have in the present ease. 

As regards the Balambhatli, no doubt 
if the interpretation put by Balambhatla 
upon the word “ Bhralarah ” in the well- 
known text of Yajnavalkya were accepted 
the sister’s daughter would come in not 
only before all handhus but even before all 
the gotraja sapindas. /v translation of the 
relevant passage has been given at page 306 
and the list of heirs according to the scheme 
adopted in the Balambhatti is stated at 
pare 308 of the report ir Bhagwan v. Waru- 
hhai '32b Thourh Uestropp, C. J. laid 
stress upon the Balambhatti as supporting 
the case for the sis+er in Sakharatnsadashiv 
Adhikari v . Sifahai (28), Jerkins. C. J. in 
Mtrlii Purshcivm v. Cursr, 7 tdas Nath a '31) 
and Chardavarkar, J. ir Bhagwan v. Warn- 
hhai '32) definitely rejected it as affording 
a basis for the sister’s position in the list 
of specifically mentjoacd heiis: and. that 
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view was followed in Hari Annaji v. Vasu - Court-fees in the lower Court if she hod 
dev Janardhan (35). not been allowed to sue as a pauper. 

Apart from these decisions there is an- MaCleod, J.— I agree with the conclusions 
other difficulty in following the sheeme in of my learned brother, but I should like 
the Balambhatti logically. It would not to add a few remarks of my own Once the 
be easy to determine what place would questions of fact lnve been decided there 
be assigned according to the Balambhatti remains the contest between rival bandhus. 
to the son’s daughter’s son. For instance It was first contended that the second de¬ 


in dealing with the position of the daughter’s 
son, as stated in the Milakshara, the author 
has interpreted the word dauhitra (daugh¬ 
ter’s son) as including dauJiitri daughter’s 
daughter also; (see Ghar pure’s edition of 
Balambhatti, Vyavaharadhyaya, page 207) 
and he has given her a higher place than the 
sister and her issues. It may b3 said that 
the same author would logically assign 
a higher place to the son’s daughter and 
probably to her so n . I may state that I 
have not been able to find in the Balambhati 
a n y express reference to the son’s daughter, 
or to the son’s daughter’s son in connec¬ 
tion with the relative positions of diherent 
heirs. So it is possible to argue that the 
sister’s daughter occupies a higher position 
than the son’s daughter’s son according 
to the Balambhatti. The true view about 
this commentary on the particular point 
under consideration appears to me to be that 
the interpretation of the word bhratarah 
disturbs the settled series of heirs under 
the Mitakshara and it is difficult to base 
any inference upon that view unless we are 
prepared to accept the scheme in its 
entirety. Though th's commen 1 ary is 
useful as aiding the interpretation <i Ihe 
M takshara the views propounded there'n 
cannot be accepted without due cant on 
and examination. I do not think that 
the position assigned to the sister’s 
daughter in the Balambhatti can be pro¬ 
perly accepted. 

In the result I would set aside the decree 
of the lower Court a nd dismissed the plaint- 
ifi’s suit. 

Having regard, however, to the various 
contentions raised by the parties and the 
findings thereon a nd to a 11 the circumsta nces, 
I would order each party to bear h ; s or her 
own costs throughout. The xjlaintiff to 
pay to the Government the amount which 
she would have been required to pay as 

(35) 23 lad. Cas. 044; 38 B. 438; 16 Boiu. L; 


fendant could not inherit as a band hit to the 
relations of h ; s adoptive mother, but avert 
from the decision in Uma Stinker x. Kali 
Kornul Mozumdar (18) and Kali Komul 
Mozumdar v. Uma Stinker (19), it would 
seem strange if an adopted son having 
left his natura l family were to be considered 
as the son of his adoptive father only and 
not of his adoptive mother. As the second 
defendant then must be recognised as the 
son’s daughters son of Venkaii, it follows 
that the defendant No. 3 as sister’s grand¬ 
son is one more degree remote, and the in¬ 
teresting question whether he would be 
preferred to the sister’s daughter need not 
be decided. There rema ins then the pla int¬ 
iff, sister’s daughter, and defendant No. 2, 
son’s daughter's son both atma bandhvs, 
three degrees removed from Venkaji. Ihe 
learned Judge has decreed that they should 
take the suit property' equally. Thor eh 
some may think that th s Court in deciding 
that all male bandhus should be preferred 
to female bandhus without regard to pro¬ 
pinquity has gone too far, still there is r.o 
authority for the proposition that bandhus 
of different sex but of equal propinquity 
should take equally. It may be even noted 
that amongst those relations who hare 
been held to be bandhus in decided cases 
as detailed in Mr. Gharpure’s book on 
Hindu Law at p. 315 there is only one 
female, the father’s sister who, it was 
held in Saguna v. Sadashiv (23), should be 
preferred to the mother's brother, and that 
decision must now be considered as vir¬ 
tually overruled by the decision of the Privy 
Counc’l in Vedachela Mudaliarv. Subramania 
Mtidaliar (15) (not yet reported), as their 
Lordsh : ps have expressed ihe'r d sap pi oval 
of the preference eiven by the decis'ons 
of the Madras H'gh Court to bandhus on 
the father’s side to bandhus on the 
mother’s -ide. I th : nk. therefore, the 
2nd defendant should be preferred to 
the plaintiff. But apart from the question 
of sex there is another very interesting 
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question wh'ch has not been considered, 
and wh'ch does not seem to have arisen n 
any reported case. The direct descendants 
of the propositus through daughters 
though they are bandhus are not cognates. 
Even if paternal cognates are not to be 
•preferred to maternal cognates it might 
plausibly be argued that direct descendants 
should be preferred to both. I for one 
must regret that the principles with 
regard to the inheritance of bandhus 
cannot be laid down more definitely, 
instead of it being left to the'r being 
d'scovered by a process of exhaustion as 
occasion arses for ? decision between 
rival claimants. 

7 v- Decree set aside. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2o< i of 1920. 

November 23, 1922. 

f Present: —Mr. Justice Walmsley and 
Mr. Justice B. B. Ghose. 

The KUSR 1 TA LOaN OhEICE 

Limited—Plaintiff—Appellant 

versus 

ANNADA CHARAN CHAKRAVARTY 
and others—Defendants— 
Respondents. 

Mortgage—Acquisition of portion of mortgaged 
property — Compensation, appropriation of, towards 
payment of unsecured debts — Purchaser of equity 
of redemption, right of. 

Where a portion ot a mortgaged property is 
acquired under the Land Acquisition Act and the 
compensation money is, under an arrangement 
arrived at between the mortgagor and the mort¬ 
gagee, appropriated towards the satisfaction of 
unsecured debts due from the mortgagor to the 
mortgagee and not towards a reduction of the 
mortgage-debt, a subsequent purchaser of the 
equity of redemption from the mortgagor is 
bound by the arrangement and cannot debit 
the amount of the compensation received by the 
mortgagee from the mortgage-debt. [p. 27, col. x.] 

Appeal aga 'nst a decree of the D s- 
trict Judge, Nadia, dated the 25th of 
June 1920, modifying that of the Subor¬ 
dinate Judge of that District, dated the 
30th of Scpt«pih£i 1918. 


Dr. Dwarkanath Matter and Babu 
Ma nindrannth Roy, for the Appellants. 

Bibus Brojohl Chakravarty and Preo • 
nath Dutt for Babu Hemendra Kumar Das. 
for the Respondents. 

JUDGMENT. 

Ghose. J. —The plaintiffs are the appel 
lants in this case. The suit was brought 
for enforcing a mortgage executed by the 
defendants Nos. i, 2 and 3 in favour o f 
the plaint ff Company, : n July 1913. 
Twenty-four items of property were 
mortgaged. Out of these, two items were 
acquired under the Lsnd Acqu's’t on Act 
in 1915 and the amount of compensation 
awarded was less than the mo tgage- 
money. The plaintiffs were ent tied as 
mortgagees to take the whole amount of 
compensation in satisfacl on of their mort¬ 
gage. But the mortgagors were not wiling 
that the entire amount should be taken 
by the mortgagees in payment of that 
debt. The plaintiff Company had two 
unsecured debts due from the mortgagors. 
What the mortgagors wanted was that 
the compensation money should be 
appropriated in full payment of the 
unsecured debts and a portion of it should 
be taken by the mortgagees towards part 
satisfact on of the mortgage-debt. The 
mortgagees agreed to that and the 
unsecured debts were p; id off wilh a 
portion of the compensation money. In 
1916, the contesting defendants No.-. 4, 
5, 6. yandio with some otfier defendants 
purchased the equity of redemption in 
some o c the mortgaged properties subjecl 
to the mortgage and they have been 
impleaded in 1h»s vu't as such purchaser:. 
The'r objection was that the mortgagees 
were bound to give credit for the entire 
amount of the compensation money in 
reduct on of the mortgage debt. The 
Court of first instance made a decree in 
favour of the plaintiffs for the full amount 
of the mortgage money due; tut, on appeal 
by the congesting defendants, the lower 
Appellate\Court has var ed that decree 
anddrected that th2 money due on the 
mortgage should be reduced by allowing 
credit for the amount that was paid in 
satisfaction of the unsecured debts due 
to the mortgagees. This view, in my 
opinion, js erroneous. A portion of tl*e 
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property had been acquired under the 
Land Acquisition Act before the contest ng 
defendants had acquired any interest in 
the property. Reliance has been placed 
by the learned Vakil for the respondents 
on the principle that where th e mortgagee 
receives any mone> b> r mean: or virtue 
of a security, it must be applied in 
reductions of the mortgage-debt. But 
that, principle has no application here. 
Before any th'rd person had required any 
interest in any portion of the mortgaged 
property, the mottgagees were entitled, if 
they so desired, to pay the whole amount 
of the compensat'on money to the mort¬ 
gagors. They would thereby have reduced 
their own secuiity and the interest of no 
other person would have been affected 
in any way. What happened in th s case 
practically amounts to this that the 
mortgagees made over a part of the 
compensation money to the mortgagors 
and the mortgagors paid it back to the 
mortgagees in satisfaction of their un¬ 
secured debts. As this happeped before 
the contesting defendants had acquired 
any interest in the mortgaged property, 
they have no right to compla'n. The 
mortgagors themselves could not have 
after entering into Ihe arrangement 
referred to above claimed that the mort¬ 
gagees were bound to give credit for the 
amount in satisfaction of the mortgage 
debt wh'ch they had themselves asked the 
mortgagees to appropriate in satisfact on 
of some other debt. The appeal n ust, 
therefore, be allowed, the judgment and 
decree of the lower Appellate Court set 
aside and those of the First Court restored 


with costs in all Courts. As the period 
of redemption fixed by the Court of first 
instance has expired, that period will 
be extended by three months from this 
date. 

Walmsley, J. —I agree. 

- - Appeal allowed. 

Z. K. 



ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1299 of 1921. 

March 22, 1923. 

p eseiit: —Mr. Justice Rafique and 
Mr. Ji stice Lindsay. 

Maulvi ZIA-UDDIN—Plaintiff 

—Appellant 
vers ms 


Maulvi ABUL HASAN and another— 
—Defendants—Respondents. 

M uhammadan Laic — Pre-emption Pre-emptcr 

and vendor equally entitled, rights of—Procedure. 

Where in a suit for pre-emption based on the 
provisions of the Muhammadan Law. the Ccv.rt 
finds that the pre-empt or and the vendee stand 
in the same elegrte towards the property sold, 
the property ought to be cV-videel equally between 

them, fp 29, col. i.] T . 

Muhammad Yakub v. Kanhai Lai, ('4 Inds 
Cas. 673; 19 A. L. J. 8613; 44 A. 83; (1922) A. 1 . 
R. (A.) 157. followed. 

Second appeal ag. inst a decree ol the 
District Judge, Budaun, dated the 2 nd o! 
Julv 1921. 

Messrs. Iqbal Ahmad and Mukhtar Ahmad, 
for the Appellant. 

Mr Thn A hmad.i or the Respondents. 


JUDGMENT. —It appears lhat one 
Moulvi Az z-ud-d n was the proprefor of 
a grove situate in the c ty of Budaun. 
The Moulvi died some t:m e ago leaving 
him surviving three sons and a daughter 
bv one wife and one son by another wife. 
The latter was called M. Mohammad 
Abul Hasan and was in judicr 1 service 
in Hyderat ad. The names o f the ch'ldren, 
bv the first wife, were M. Mohan mad 
Wahab-i:d din, Wahr.j-vd-din Zia-i:d-d'n 
and Musatnmat Afzal un nissa. Some years 
ago Afzal un-nissa sold her >-bare to Al.ul 
Hasan. On the 2nd November 1920 
Wahab-ud din sold his share in the grove 
to Abul Hasan in lieu of Ps. 2,200. Zia-ud- 
din the own brother of the vendor brought 
the suit out of which this appeal has 
arisen against the vendor and the vet dee 
to recover the share sold on the ground 
of pre-emption. It w r as alleged in the 
plaint that after the death of M. Aziz- 
ud-din, the chldrenhy the first wife gave 
his share to Abul Hasan, the son by the 
second wi f e ard separated frem h m. The 
plaintifi Zia-uddn was employed in 
Government service at Aligarh when hs 
brother Wahab-ud- din executed a sale- 
deed of bis share in the grove on the 
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2nd November 1920 in favour of Abul 
Hasan. On the 10th November 1920 
when Zia-ud-din went home he learnt 
o: the sale. Immediately on coming to 
know of the sale he made the two 
demands required by the Muhammadan 
Law and.as the vendee declned totrans- 
fer the share to h-'m the present suit 
had to be brought. The claim of the 
plaintiff was based on the allegation 
that a custom of preemption obtained 
in the city of Budaun under wh ch h^ 
as the own brother of the vendor had 
a preferential riplit over the vendee. 
Another basis of the claim was that 
under the Muhammadan Law apart from 
any custom the plaintiff be'ng the shaft, 
Khalit had a better rig lit of purchase 
than the vendee. The claim was resisted 
bv the denial of the custom set up in 
the plaint and the allegation of the 
plaintiff being shaft khalit. It was p’ead- 
ed for the defence that there had been 
a partition of the grove among all 
tbe children of M. Aziz-ud-d'n. each of 
them being in possession of his or her 
separate share. The plaint-'if therefore 
had no better right to the propertv 
in suit than the vendee. The Court of 
first instance disnrssed the claim hold'ng 
that all the children of M. Az z ud-d:n 
had divided the vrove prior to the de¬ 
puted s :, le. that no custom of pre-emption 
obtained in Budann. that the plaintiff 
was not a shaft khalit. On appeal the 
learned Dstrict Judge upheld the decree 
of the hirst Court. 

In second appeal before us the plaint'ff 
challenges the finding of the Court below 
with regard to the absence of the custom 
of pre-emption inBudaun and thestatis 

of the plaintiff as not being a shaft khalit. 
The finding of the court below with regard 
to the partition of the grove in question 
is admitted and indeed it could not be 
denied as the finding is one of fact. 
The learned Counsel for the plaintiff- 
appellant has jead to us tbe paragraph 
of the wajib-ul-arz upon the basis of 
which he contends that a custom of pre¬ 
emption prevails in Budaun. We have 
duly considered the language of that 
paragraph and we agree with the Court 
o* first instance that it does not prove the 
custom set up cm behalf of the plaintiff 
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The real d‘spute in the case is as to the 
status o c the plaintiff as owner of part of tbe 
grov'e, 1. e. whether he is a shaft khalit. 
The case for him is that the vendee has 
got either a house or a bagia as is marked 
on the plan to the east of the grove in 
question. On account of h’s ownership 
of the sa’d property he has a right of 
way over those portions of Ihe grove 
which have fallen to the lot of the plaint¬ 
iff and his two brothers. The share of 
the vendor therefore bears a servitude 
i. e. the liability to be walked over by 
the vendee. The same servitude is 
borne by the share of the grove 
of the plaint'ff. In other words the 
statement is that the vendee is the owner 
of a dournant tenement wh’le the pre- 
emptor and the vendor are the owners 
of 1wo servient tenements. There is there¬ 
fore a bond of union between the 
vendor and the plaintiff as both of 
them are the owners of servient tenements 
and thus the plaintiff is a shafi-khalit 
and has a superior right to purchase 
the share of the vendor to the vendee. 
The obvious reply to this argument is 
that qua the share of the vendor both 
the pre-emptor and the vendee are owners 
of dominant tenements tor it appears from 
the plan on the record marked Exhibit A. 
a.nd the evidence on the record, that 
in order to get to his portion of the grove, 
or away from it,the plaintiff has to pass 
through the share of the grove that be¬ 
longs to the vendor which was sold on 
the 2nd November 1920. The vendee 
has also to pass over the same portion 
of the grove of the vendor. Thus both 
the pre-emptor and the vendee are as qua 
the share of the vendor, proprietor* of 
dominant tenements. It is, however, 
argued that the vendor’s share of the 
grove is a servient tenement qua the 
vendee as proprietor of the property to 
the east of the grove and tbe vendee is 
not an owner of any servient tenement. 
The plv’ntiff pre-emptor has a bond of 
un’on with the vendor inasmuch as his 
share and vendor's share are both bur¬ 
dened wththe servitude of tbe right of 
way ’n favour of *he vendee. The plaint¬ 
iff pre-emptor has, it is true, an additional 
right, viz. the right of passing over the 
property sold. Be has thus a twofold 
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tight to describe ITmself as a shaft khalit. 
Th: veudee on the oiher h?nd can base 
his claim to purchase on one right only, 
viz. that of being the owner of a dominant 
tenement. We think that the contention 
is not quite correct. The vendee stands 
in the same position as the pre-emptor. 
The vendee purchased the share of Afzal 
un-nissa some years prior to the disput¬ 
ed sale. The share of Afzal-un-nissa 
adjoins the share of the vendor on 
the west side. That portion of the 
grove which the vendee purchased from 
Afzal-un-nissa also bears the servitude of 
the right of way in favour of the plaint¬ 
iff pre-emptor. The vendee can say 
that he also is the owner of a 
servient tenement, i. e. his property 
bears the same burden as the property 
that has been sold to him and is now in 
dispute. We thus find that both the 
plaintiff pre-emptor and the vendee stands 
in the same degree whether as owners 
of dominant tenements or as owners of 
servient tenements in respect of dif¬ 
ferent portions of their properties. The 
contention for the plaintiff-appellant is 
that if this Court is of opinion that 
he and the vendee stand in the same 
degtee, the property in dispute ought to 
be divided between him and the vendee. 
We think this contention is correct and 
is supported by authority Muhammad 
Yahub v. Kanhai Lai fi). We therefore 
a low the appeal, set aside the decrees 
of the Courts below and decree the claim 
of the plaintiff-appellant to half the 
property sold on the|2nd November 1920, 
on the payment of Rs no within two 
months from the date of tl.e decree of this 
Coart. As to costs parties will bear costsin 
proportion to failure and success through¬ 
out, including fees in this Court on the 
higher scale. In case the money is not 
deposited within two months from the 
date of the decree of this Court the 
claim of the plaintiff will stand dismissed 
with costs throughout. 


^ ^ Decree modified 



CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE 
No. 1894 OF 1921. 

March 12, 1923. 

Present: —Mr. Justice Walmsley and 
Mr. Justice B. 13 . Chose. 

UKILUDDI AKAN and another — 
Plaintiffs—Appellants 

versa s 

ASMAT ALI MUNSHI and cPitiers 
—Defendants—Respondents 

Bengal Land Revenue Salts Act (A' 1 oj 1859), 
applicability oj —Howla surrendered to Genern- 
ntent —Kaisha, whether can be sold for arrears of 
rent. 

A Howladar holding a Howla under Govern¬ 
ment . K has inched surrendered the uncxpirid 
term of the Hoivta to the Government. There 
was a Karsha in the Howla, which tell into arrears 
and was sold at the instance ol Government i.ndtr 
the Bengal Land Revenue Sale.*- Act: 

Held, (x) that the Karsha was liable for the 
rent payable to the Howladar, and the arrange¬ 
ment which the Howladar entered into with 
the Government had not the effect of changing 
the rent into revenue, thereby rendering the Kc'isha 
liable to sale under the provisions of the Bengal 
Land Revenue Sales Act; [n. 30, col. 1.] 

(2) that the sale purporting to have been 
made under the Act was, therefore, without 
jurisdiction, [p. 30, col. 1] 

Appeal against a decree of the 
Subordinate Judge, First Court, Bakargunj, 
dated the 26th of May 1921, affirming 
that of the Munsif, First Court at Baiisal’ 
dated the 24th of January 1921. 

Babu Abinash Chunder Guha, ior the 
Appellants. 

Babus Gunoda Charan Sen and Prosahto 
Bhushan Gupta, for the Respondents. 

JUDGMENT. 

Walmsley, J.—This appeal is preferred 
by the plaiutiffs and it is the result of 
a sale purporting to be held under the 
provisions of Act XI (B. C.) of 1859 and 
Act VII (B. C.) of 1868. The fccts 
briefly stated are that a Howladar holding 
a Howla under Government Khasmehal 
regretted his bargain a n d asked Govern¬ 
ment to manage the Howla during the 
unexpired term. I n the Howla there is a 
Karsha and, after the Howla had been 
placed in the hands of the Government 
by the Howladar, the Karsha tell into 
arrears and, to realise the arrears, a sale 
was held under Act XI of 1859 at the 
instance of the Government. The plaint¬ 
iffs sought to have the sale set aside by 
appealing to the Commissioner; but in- 
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vain. Consequently, they brought th’s 

suit. , . ( 

I am unable to i'o'.low the reasoning ot 

the learned Munsif, adopted by the learned 
Subordinate Judge and repeated be)ore 
us on behalt oi the respondents that 
sect : on 3 o^ Regulation VII oi 1822 has 
anything to do wth the matter. The 
position was that the Karsha was lnde 
tor the rent payable to the Howladar. 
But I am unable to see that the arrange¬ 
ment which the H owl ad a r enteied into 
with the Government had the effect ot 
changing the rent into^ revenue and 
thereby rendering the Karsha liab.e o 
sal* under the proves ons of Act XT ot 
iSsq. Consequently, in my judgment, the 
sale purporting to be held under Act XI 
o i 1859 was made without junsd ction 
and I think the plaintiffs are entitled to 
have that declaration made as requested, 
as also a further declaration that their 
rb’ht title and interest on the mortgage 
have not been affected by the sale; that 
is to say, the appeal is decreed, with costs 

in all Courts. 

Ghose, JI agree. 

Appeal allowed. 

Z. K. 


ALLAHABAD HIGH COURT. 

betters P^ient Appeal No. 3 of 1922. 

June 7 . * 9 2 3 - 

Present: —Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Just ce Piggott. 
RUHUL AMIN— Plaintiff- 

Appellant 

versus 

Lala SHANKAR LAL and others— 

DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 99, 
0 . Ill, rr. 1. 2, O. I V, r. 1— Plaintiff, adult, 
treated as minor—Plaint presented by next friend 
— Irregularity , whether curable — Jurisdiction of 
Court to entertain plaint. 

A Court has no jurisdiction to entertain a suit 
except upon a plaint properly presented, [p. 
31, col. a.] 

Where the plaintiff in a suit is a major, but 
he is treated as a minor in the plaint and the 
plaint is presented on his behalf by a next friend 
the presentation of the plaint is not valid and 
th* Court has no jurisdiction to entertain the 


su it The defect is not one which is curable under 
Section 09 of the Civil Procedure Code. [p. 32, 

cols. 1 & 2 .J . ... v 

Sheorunia v. Bharat Singh, 20 A. 90; A. W. N. 
(1887) 203; 9 bid- Vec. (n. s.) 417; Basdeo 

v John Smidt, 22 A. 55; A. *\\ . N. (1899) 172; 

9 Ind. Dec. (N. s.) 1068, referred to.. 

Letters Patent Appeal against the 
judgment of the Hon ble Mr. Justice 
Stuart, dated the 6th December 1921. 

Mr. Iqbal Ahmad, for the Appellant. 

Mr. Damodar Das, for the Respondents. 

JUDGMENT.— The three connected 

appeals bet ore us arise out of one single 
suit. This was filed by Ruhul Amin, the 
appellant before us, as long ago as the 24th 
ot March 1916. The object was to set 
aside a transfer purporting to have been 
effected by a sale deed ot November 16, 
1906, executed by various persons and 
amongst others by the mother of the 
plaintiff, who purported to act on behalf 
of the plaintiff, then a m nor, as his 
natural guardian. There was a long array 
of defendants including numerous sub¬ 
sequent translerees ot the property' con¬ 
cerned. In the written staten ents oi at- 
least two of these defendants the point 
was taken that the plaintiff had attained 
majority prior to the institut.on of the 
suit, and that the plaint purporting to 
be signed and verified on his beh?lt by 
a next friend, namely the father's sister's 
son of the plaintiff, was not valid m 
law, and that there had been no valid 
presentation of the plaint. It is impos¬ 
sible for us to say why the Trial Court 
ignored these pleadings at the time of 
the settlement ot the issues, Both parties 
are to blame for not having insisted 
upon an issue being struck on a pleading 
of this nature which went lothe very 
root of the case. The plaintiff in parti¬ 
cular finding it alleged against him that 
the suit was not even lawfully b el ore 
the Court, should have in our opinion 

taken prompt action. He could either have 
accepted the plea regarding his majority 
as true in fact and asked permission to 
present the plaint formally to the Court 
hunself, after mak ng the trifling a mend men 
which would have been necessary, or if he 
desired to stand by the allegation of hs 
m.nority he should have asked f°* . a ® 
issue on the point. In the result the Tna 
Court went into the merits of the case 
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decreed a part only, though a substantial 
part, of the plaint ff’s claim. 

There were three appeals filed, one by 
the plaint ff h niself, and one by each of 
two sets of defendants who were dissst s- 
fied with the decision of the Trial Court. 
The defendants w'ho appealed again made 
it a ground of objection in the lower 
Appellate Court that there had been no 
valid plaint presented to the Trial Court, 
and that the whole of the proceedings of 
that Court were vitiated by th s defect. 
The lower Appellate Court entertained this 
plea. It went into the facts of the case 
and it found that the plaintiff had actually 
been born in the year 1890, so that he 
was over 25 years of age when the pla nt 
was filed on his behalf by his father's s-ster's 
son. The learned Additional District Judge 
upon this state of facts held that there 
was an incurable defect in the whole of 
the proceedings in the Trial Court, that 
the decree of that Court in favour oi the 
pla ntiff was a bad decree. He dism ssed 
the plaintiff's appeal, allowed the appeals 
filed by the two sets of deiendjnts and dis¬ 
missed the suit. 

It is unnecessary to enquire whether 
the lower Appellate Court could or could 
not have substituted for the decree of 
the Trial Court an order returning the 
plaint to the plainth,., to be presented again 
after proper amendment. There is some 
authority for the adopt:on of th : s course 
in a dec s : on of the Madras High Court, 
which has been laid before us; but there 
is no decision of this High Court lending 
support to such a view of the law. If 
there was never any valid plaint beiore 
the Court, the proper order would seem 
to be one rejecting the petition tendered 
as a plaint and leaving it to the plaintiff 
to take such further aeticn as he m'ght 
think proper. In the present circumstances, 
the question hardly arses, because by 
the time the learned Additional District 
Judge came to dispose of the appeals 
before him the period of limitation, even 
reckoned from the date given in the 
plamt, had expired. 

^ke suit having thus been dismissed 
the plaintiff filed three appeals in this 
Court which were disposed of by a learned 

i C °* Court in a single judgment. 
The learned Judge held that the question 


of law sought to be ra'scd was conclud¬ 
ed, so iar as this Court is concerned, 
by the decis on in the case of Sheorama 
v. Bharat Singh (1.) He dism ssed the 
appeals accordingly. 

Various points have been raised in 
argument before us. The first was w : th 
reference to a later decision of this 
Court in the case of Basdeo v. Jehu 
Smidt (2). There are express ons in the 
judgment in that case wh eh are incon¬ 
sistent with some of the principles on 
which the decision in Sheorania v. Bharat 
Singh (r) appears to proceed but the 
two cases are in the r essence quite d.s- 
tinct. In Basdeo*s case (2 ) the learned Judges 
were at pains to point out that there 
was before the Court a plaint which 
hid been validly presented by an Advocate 
of the Court, in whose favo .r there 
ex-sted a clear presumpt on that he had 
authority to present the plaint. This 
bein ' so, the only quest on was w hether 
an alleged defect in the matter oi s r - 
nature or ver.fication was or was not 
curable under the provisions of sect on 
578 of the then Code of C vil Proce¬ 
dure, corresponding w.th sect on 99 oi the 
present Code. In the c.ise before us the 
point taken against the plaintiff essential¬ 
ly was, and is, that his plaint had never 
been validly presented to the Court. 
That it had not been so presented seems 
obvious upon reference mad* to the 
provisions of O. IV, r. 1 and O. Hi, rr. 1 
and 2 of the Code of Civil Procedure. 
A defect of this sort can scarcely be 
regarded as a defect in or proceed ng in 
a suit with’n the meaning of sect.on 99 
of the Code of Civil Procedure and in 
any case it is a plea wh’ch affects the 
jurisdiction of the Court. The Trial 
Court had no jurisd'ct.on to entertain 
the suit at all, except upon a plaint 
properly presented; and it ought to have 
gone into the question of the presentat on 
of the plaint and determined it before 
it proceeded to try the suit. 

The next substantial point argued before 
us is with reference to a petition, present¬ 
er) 20 A. §0; A. W. N. (1887) 203; 9 Ind. Dec. 
( 2 f. S.) -\lj. 

(-2) 22 A. 55; A. W. N. (1899) 172; 9 Ind. Dec. 

(w. 9.) 106S. 
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ed on behalf of the plaintiff to the 
Trial Court, through Counsel purporting 
to be duly authorised on his behalf. The 
date af the presentation of this petition 
appears to have been the 13th of Novem¬ 
ber 1917, though it is stated as the 13th 
of April 1917 in the order under appeal. 
The petition was to the effect that the 
plaintiff, having now attained majority, 
des’red to prosecute the suit in his own 
name, and asked the Curt to pass the 
formal orders necessary to enable him to 
do so. It was witnin the knowledge of 
the Trial Court that a certificate of 
guardianship had at onetime been granted 
by the District Judge in favour of ti e 
plaintiff's mother in respect of the person 
and property of the plaintiff. One of the 
incidental difficulties in the case is that 
the plaintiff’s age was grossly understated 
in the application on winch this certi¬ 
ficate of guardianship w r as ordered to 
iisue. This, however, does not seem to 
have any essential bearing on the ques^ 
tions of law before us. What we are 
now taking note of is the fact that the 
issue of this certificate of guardianship 
had been brought to the notice of the 
Trial Court. When, therefore, that Ccurt 
received the plaintiff's application to be 
permitted to prosecute the suit as a major, 
it passed an order that Ihe plaintiff 
should produce for the inspection af the 
Court the certificate of guardianship 
or a certified copy of the sam e . The 
plaintiff took no further action and never 
produced the paper called for by the 
Court. Th e suit, therefore, went on to 
trial in the Court of first instance in a 
wholly irregular manner, without this 
important application on the part of 
the plaintiff having been formally disposed 
of either one way or the other. We 
are far from satisfied with the procedure 
followed by the learned Subordinate Judge 
who tried this suit in the first instance. 
But we are non e -the-less satisfied that, a 
considerable degree of blame attaches to 
the plaintiff or to his legal adviser in 
that Court, for not prosecuting his own 
case with due diligence, and not obtain¬ 
ing proper orders from the Trial Court 
upon essential points. Under the circum¬ 
stances we do not think it possible to 
give the plaintiff any relief at this stage 
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It has been suggested to us that the 
plaintiff’s petition of tie 13th of Novem¬ 
ber 1917 might be treated as 1 presenta¬ 
tion of the plaint on his behalf by Counsel 
properly authorised by him. But we are 
of opinion that under the circumstances 
it would be stretching Ihe law too far 
in the plaintiff's favour to take such a 
view of that proceeding. The presenta¬ 
tion 01 that petition nrght have had an 
effect equivalent to ? fresh presentation of 
the plaint, or might have led to some 
further proceeding or order on Ihe part 
of the Trial Couit, which would have 
had that effect, if it had been prcper'j’y 
followed up by the plaintiff. But as the 
case stands we are unable to take this 
vie v\. 

The result is that this and the con¬ 
nected appeals fail and we dismiss this 
appeal with costs including fees on the 
higher scale 

Appeal dismissed. 

z. K. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 303 

of 1921. 

February 6,1923. 

Present: —Mr. Justice Jwala Prasad 
and Mr. Justice Adami. 

Mr. A. H. FORB±i£— plaintiff— 

A PPELLANT 
versus 

HANUMAN BHAGAT and others — 

D E FEND ANTS—R ESPONDENTS. 
Landlord and tenant—-Lease, construction of— 
Lease for erecting buildings — Presumption- 

Permission to erect buildings — Estoppel. 

Where a lease granted for the purpose of erect¬ 
ing buildings does not mention any particular 
term, but the erection of pucca buildings is made 
subject to the permission of the landlord, "th* 
inference is that the lease is meant to -be of a 
permanent character and not merely fr«® year 
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to year. But even if such a lease is to l>e 
constru'd as one from y^ar to y< ar it wc,!d 
be couv rt. d into a p rman< nt 1( a‘< \vh< r< the 
lessor actually grants p rmission to th< 1< a< < f»,r 
the erection of Pucct. buildings. [p. 35, col.2.] 

Case -law discusscd. 

Appeal from a decision of the Subordinate 
Judge, Purnef, dated the 3rd September 
T9?o, confirming a decision of the Munsif, 
Araria, dated the 31st July 1919. 

Messrs. P. K. Sen and Chandra Sckhar 
Banerji, for Mr. Lai Mohan GangnU, 
for the Appellant. 

Messrs. C.C. Das and N. K. Prasad 77 , 
for the Respondents. 

JUDGMENT. 

Jwa-a Prasad, J.— This second appeal 
arises out of a suit for ejectment. The 
Courts b^low have by concunent findings 
dismissed the suit. The plaintiff is, 
therefore, the appellant b.fore us. He 
is the M ilik or proprietor of Forbesg.r j 
B zar where the land in suit is situate. 
It measures 3 bighas odd, or 1.3? rcres. 
The land was formerly held by one Gulab 
Chand under a lease (n,xh bt H), dated 
1892. The defendant-respondent purchased 

the rights of G llab Chand. He also took 
lease of the land from the plaintiff 
(Exhibit 8-A) dated 3otli Aghan 1307 (5th 
December 1899). Th^ appell ant comn enced 
the present action by filing a plaint in 
the Court of the Munsif of Basar.tpur 
on the 22nd of June 1908. In the plaint 
he stated that the lease to the defendants 
was from year to year ai d that they were 
given no permanent right under the lease 
and that as the value of laud of F-trbes* anj 
Bazar had increased ard other t e rants 
there under t’he plaintiff were paying 
rent a.t higher ra.te, the defendants were 
served with notices to take fresh settle¬ 
ment of the land as their existing rent 
was rather low, or to quit the same ; 
but the defendants neither took any fresh 
_. . ,. nor gave up the land. The 
plaintiff claimed khas possession cf the 
land by ejecting the defendants from 
1st Baisakh 1326 M. S. and also for 
ar Jf£ ls of rent amounting to Rs. 162-4-3. 

ihe Courts below have given the plaint¬ 
iff a. decree for arrears of rent and this 
portion of the decree is not under appeal 

before u s * 


Therefore, the appeal before u s is or.lv 
a ga«n st tip dec re e ref 11 si r g Ihe pi a in tiff ’ s 
relief .or ejecting the defendants. 

The defendants in ie s isting the plaintiff’s 
claim asserted that the lease granted to 
the m created a be maiyadi or permanent 
tenancy and not one from vear to 
> ear; that in terms of the lease the 
• defendants have constructed pucca build¬ 
ings on the land at immense cost with 
the permission of the plaintiff and on pav- 
m*nt of the r.azrana to him and, there¬ 
fore, the plaintiff is estopped from bring¬ 
ing the suit for ejectment. In the 
alternative the defendant pleaded that 
m case they hi found liable to be ejected, 
they be awarded Rs. 32,000, as compensa¬ 
tion for the pucca buildings erected by 
them. 

Two questions were agitated in the 
Court below, namely : — 

(r) whether the lease in favour of the 
defendants was a permanent lease in 
its inception, and 

(2) whether the subsequent acts a.nd 
conduct of the lessor and the lessees con- 
veited the lease into a permonenl one ; 
aad if so, whether the plaintiff lessor is’ 
therefore, estopped frrmbrinfine a suit 
for khas pDssession of the land in suit. 

The Court below ha s decided both 
the issues against the plaintiff. Mr. Sen 
on behalf of the appellant impugns the 
finding of the Court below on both the 
issues. 

Now, the plaintiff’s suit will fail if 
any of the aforesaid issues is decided 
against him. The first issue depends 
upon the construction of the docvmcrtin 
question. It is conceded that no definite 
term was fixed in the lease. That in 
itselt will not show ei f her that the lease 
was of a permanent character or that it 
was for a term of years. As to whe¬ 
ther tnis indefinite term was intended 
to be perpetual or permanent depends 
upin the intention of the parties as gather¬ 
ed fiom the covenants in the 
lease. The learned Subordinate Judge 
has in his judgment summarised the 
terms. It is not necessary to refer to 
all of them for the purposes of this 
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appeal. We may, however, refer to 
the following terms only :— 

(1) The purpose of the lease was to 
eruble the lessee to erect gola house 
and to purchase and sell all sorts of com* 
nudities there’n or in other words to 
open his business therein; 

(>) The lease was not limited for any 
definite period but that it was a be maiyadi 
lease or a lease without any term; 

(3) That the lessee sliall r.ot have 
the p'mer to construct any pticca build¬ 
ing without the express and written per¬ 
mission of the lessor and if that stipulation 
be violated and pucca building be raised 
by the lessee without such permission 
of the lessor, he,the lessee, shall be liable 
to be evicted; and 

(4) I11 case the lessee want to er^ct 
pucca building and to have a pucca well 
or inlir.i h^ shall have to do so according 
to the advice of the lessor. 

Now it is clear from the aforesaid terms 
that the lease was tor the purpose ot g>la 
business and for building houses. It is 
also clear that the erection of pucca build¬ 
ings for the business ?s well as for the 
purpose of residence was in the contempla¬ 
tion of the parties, with the condition 
that pcrmis-doo for erecting pucca struc¬ 
tures wi.l have to be taken from the lessor. 
Unier these circumstances the inference 
is not unreasonable that the lea sc in question 
was meant to be of a permanent character 
and not from year to year. No doubt, 
as observed abo/e, a be maiyadi lease or 
a lease without any term may in the cir- 
cunstances of a particular case be shown 
no- to coa'er any ‘permanent grant, as 
was held in the cases relied upon by the 
learned Counsel on behilr of the appellant 
Biro it P-zsii v. Prjsmna Kumar 
Das (1), M)liim Cfi.in.lra Sirmr v. Anil 
Banihu Alhicary (>), Parshan Kuer 
v. f Tulsi Kuer (3) and Kailas- 
Pati Caow.lhury v. Munsshwar Chowdhury 
(4). Tha decisions in those cases were 
applicable to the particular facts decided 


(0 14 Ind. Cas. 152; 16 C. W. N. 564. 

(2) 1 Ind. Cas. 65 ; 9 C. I*. J. 362; 13 C. 
513; 5 M. E. T. 297. 

( 3 ) 39 lad. Cas. 65S; 2 P. E. J. 180; 1 
W. 447; (1918) Pat. 11. 

(4) 43 Iud Cas, 965; 3 P. E. I. 576; 4 

W. 1091 ' n 








and the leases concerned. The present 
case is very near the case reported in Pro- 
mada Nath Roy v. Srigobind Chowdhry 
(5). Upon the facts in the present 
case and the lease in question we are 
not prepared to differ from the view of 
the Court that ot its inception the 
lease was a permanent lease, and not 
one iro n year to year. 

The respondents are on firmer ground 
upon Issue No. 2. Now it is undisputed 
that on the 29th of November 1907 the 
defendants applied for permission to 
erect pucca buildings on the land in ques¬ 
tion in terms of clause (3) of the lease 
and the permission was expressly granted 
on acceptance of nazrana of Rs. 21. 
The plaintiff has filed punvangis issued 
to the defendants in 1909 (Exhibits 18 
and 18-A). These purwangis confirm the 
permission already granted stating that 
the permanent structures standing on the 
land were erected with the permission 
and sanction of the lessor. Now, before 
the foundation was laid the defendants 
applied for permission in 1907 and they 
were given that permission. The punvancis 
leferred to above, which were gianted 
two years after, indicate that the buildings 
had already been completed and the 
construction thereof was confirmed by 
the plaintiff. In none of these docu¬ 
ments is there any indication of the y la int¬ 
iff having demanded a higher rent as a 
condition for the erection of the pucca 
buildings on the land in question; nor is 
there any suggestion that the erection 
of such bui'dings would not confer upon 
the defendants the right to remain on the 
land permanently or that the constiuc- 
tion of the buildings was to be at the Tisk 
of the defendants' liability' to be ejected 
on the ground of the lease beiig o ily of 
0 limited duration. The plaintiff in this 
case did not only acquiesce in the construc¬ 
tion of the buildings in question by meiely 
abstaining from interference, but -he 
actually* granted permission for erecting the 
buildings Therefore, even if the lease 
was of a temporary duration limited by 
terms, or a lease from year to year reserv¬ 
ing the right of re-entry in the lessor1 


( 5 ) 3 a C. 648; 9 C. W. N. 463- 
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I am afraid the plaintiff would have been 
estopped from claiming the right of A’/.as 
occupation by ejecting the'defendants, 
lbe lease, even it originally for a limited 
term, would then hive been construed 
to have been made permanent in tlic 
sense that the plaintiff would not have 
been entitled to re-enter. The original 
terms of the lease would then have been 
supplemented b}' a fresh contract by the 
conduct of the parties whereby the de¬ 
fendants would hive acquired a ri-lit 
of occupation over the land in question, 
xhe learned Counsel on behalf of the ap¬ 
pellant relies upon the case of Beni Ram 
v ‘ d\undan Lai (6). In that case the term 
of the lease was defined and no express 
permission for building was given bv the 
lessor. Under those circumstances', the 
observation of the Lord Chancellor in 
Rainsden v Dyson (7) was a pp- 

a ! fK f ?. cts of case, to 

the effect that if a tenant builds on the 

lands which he holds under a term he 

cannot, acquire any right to prevent the 

lessor from taking any possession of the 

land and building when the lease deter- 

nunes; he knew the extent of his interest; 

an T* 1 i t Wa , s A ls folly to ex Pend money upon 
a title which he knew would or might 

soon come to an end. On the other hand 

Uord Watson in delivering the iudg- 

Judicial 

Committee observed: "In order to rr.ite 
th» equitable estoppel which was en f orced 
against the appellants by both the Appel¬ 
late Courts below, it was incumbent upon 
the respondents to show that the conduct 
of the owner, whether consisting in absti¬ 
nence from interfering, or i n active intei- 
vention, was sufficient to justify 
the legal inference that they had 

lnc ^ cat ton, contracted that the 
nght of tenancy, under which the lessees 
° 5 » obtained possession of the l ? n d 
should be changed into a perpetual ri< ht 
of occupation." 

In Jhf present case the Courts below 
have held that the plaintiff in the present 
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expu-ss 


t ss i pw.K. 

(N. S.) 1022 (P. C.). J- 5 3» 9 hid. Dec. 

(7) (1866) 1 H. D. I 2 Q - 12 Tnr fsr a \ 

14 W. R. 926; 149 R. R.' 543 ; ‘ ^ • s ‘) 506; 


per mis si °a to the defendants to com.true! 
nuldings on the Lind in question and 
thereby he contracted that the right of 

enancy would coni inue principally so as to 

confer upon the defendant the right of 
permanent occupation. 

1 V} e , °* . R (!v - Forbes (8), 

decided in this Court, does net 

seein to help theappellant. In that case 

the lease was from yeai to year, whereas 

111 the present case the lease is without 

any term On the other hand, the prin- 

ciple laid down in the shove care r.s to tlie 

doctrine of estoppel seems to applv to 

flic present case. Upon the circumstances. 

not very clissimiln to those of the pie* r.t 

one th_* learned Chief justice applied 

he doctnne of estoppj against the clrim 
of J\Ir Tojbe, to eject the defendants 
lroni the land leased to llum 

We agree with the view taken by the 
Court below on both the issues and dis- 
mrss the appeal with costs 
Adami, J.—1 agree. 

z * K * Appeal dism ss;d. 

T 0 67 Ind - Cas. 744; (1922) Pat. 209; 3 p. 

R. (PatJ'asS; i Pat.' « (,9 ”> A ' J ' 


ALLAHABAD HIGH COURT. 

oEcoxd Civil Appear No. 215 of 1922. 

July 2-j, 1923. 

Present ;— Mr . Jusdi'ce Lindsay aid 
t» * 7 dJ lls ' ,ce ^ mhaiya La!. 

RAM GOVIND PANIH—Peaintiff 

—Appellant 
. versus 

Pa-vNNA LAL and others—Defendants 
„ . —Respondents. 

Pre-emption—Custom—Co-sharer in village— 
fo shareV. ° J P ° l ** defined share °f mahal, whether 

a defi„?;r h c a r r °- \ b Iot . of land comprised in 
separated *" thC vlUa S e " hic ^ ^ assessed 

s naraUJv i? It™??* 3,ld ' vhich is recorded 
viCr, y i th * \ hewal ’ Js a co-sharcr in the 

mirnKe? m “ St b *. trcat<d as such for the 
P of pre-empt, on . [ p . 56 , col. 2 1 

W S \W,« A \ l v * D °r Si Mxihammad; 12 A. 426; Ai 
foliow'ed 90 1171 6 Illd * D?C * < N * s > 1016 V. »*). 
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Dakhni Din v. Rahim-un-nlssa, 16A.412; AAV. 

N (1894) 8 Ind. Dec. (n. s.) 268 ; Ali Husain 

Khan v. Tasaiiuq H -sain Khan , 2 A. L. J. 612; 

2S A. 124: A. W N. (1905) 219 and Bidhata Ram 
v. Ram Cheri, 15 Ini. Cas. 251, referred to. 

Second appeal against the decree of the 
District Judge, Azamgarb, dated 25th 
N >vember 19J1. 

Messrs. P. L. Binerji and N. Upadhiya, 
for the Apoellant. 

Dr. S. N. Sin, for the Respondents. 
JUDGMENT. —The facts of this case 
may be briefly stite 1 as follows On the 
17th January 19:9 one t anna Dal, who 
ow.iel a 1 anna b pi.-s share, sold a 
plot comprised in that share, namely, plot 
No. 177, togethei with two trees to Sahdeo 
and others defendants. 

O.i the 20th September 1919 Ponna I al 
sold his entire 1 anna and 6 pies share 
to the same persons. 

A suit for pro emption was brought by 
the plainti't appe lant Ram G»vir.d Pande 
for the pnrpjse of pre-empting both these 
sales. 

It hasbeu he’d by both the C'urisbe'ow 
that the plaintiff cannot pre empt the first 
sale, that is to say, the sa’e of toe isolated 
plot on the ground that he had notice of 
the sale and had an opportunity of exer¬ 
cising his liyht to pre-empt which he refused 
to avail himself of. It must be take.?, 
therefore, for the purposes of the present 
decision that the first sale is not liab’e 
to pre-emption. 

The puestion. therefore, remains whether 
the plaintiff is entitled to succeed in his suit 
for pre-emption so far as it cm ce.rs the 
sale of the 1 anna 6 pies share which, 
as we have said, was carried out on the *.)th 
September £919. The finding of the Court 
below is that the suit mustfai! m the ground 
that the vendees had alrgadv became co¬ 
sharers in the vik.ge b- reason of th e ir 
• having purchased the p ; ot No. 177 under 
the sale-deed executed on the 17th Januarv 
1919. / • 

It has bc-en strongly contended here 
that this purchase did not give the v e ndees 
the status of co-sharers in the village 
(hissedaran mauza) to quo te the words 
ot the w.ijib-ul-arz. 

There is a great deal of case-law in the 
decisionsof this.Court regarding the position 

t)f persons who have purchased isolated 
plots of land and the question has aiisen 


lime and again for decision whether or noc 
the purchasers of such plots are for the pur¬ 
poses ot pre-emption tobe deemed co-sharers 
in the village. The cases fall into different 
categories which depend upon the nature 
of theland which is purchased. We have for 
example cases of purchases of plots of 
mw.fi land not assessed to revenue. Again 
we have other cases known as arazi dati\ 
cases where sales havebecn made of certain 
isolated plots of land which are assessed 
to revenue but which nevertheless are out¬ 
side the mahal . 

And lastly, we have eases like the pre¬ 
sent where a plot sold is withir the mahal 
and forms a portion of a defined share 
in the village, that is to say, a defined 
area of la n d forming part of a detmite share 
assessed to revenue. 

This latter class of cases has be?n dealt 
within a series of decisions beginning with 
the Full Burch decision of the Court in 
S'fiar Ali v. D.iSi Muhammad (1). In that 
ease it was field that vhere a person pur¬ 
chased a plot of land situated within a 
share in a village he rv?s to be deemed 
a co-sharer in the village and it was held 
in the case reported as Dakhni Din v. Rahim 
un-nissa {2) that such a person would be 
treated as a co sharer in the village even 
though firs name did not appear in the re¬ 
venue paper*. 

Another case on this point is to be found 
in Ali Husain Khan v. Tasadanq Husain 
Khan (/,). That case is, so far as we can see, 
on the same footing as the case with which 
we are now concerned. It is not necessary 
for us to refer to the decisions on the other 
classes of cases for clearly they would not be 
applicable in the present instance. Here 
we are dealing with? plot of land comprised 
in a r anna b ries share which is assessed 
sepcratelv to revenue, and which is record- 
el irately in the khewat. That being so, 
the case falls within the princij lelaid down 
in Ali Husain Khan v. Tasadduq Husain 
Khan (3). It is true tjiat there have been 
other decisions of this Court which seem 


(1) 12 A. 426; A. W. N. (1890) 117; 6 Ind. DeC; 
(n. s.) xoi6 (F. B.). 

(2) iG A. 412; A. W. N. (1894) 134; 8 Ind. Dec. 
(n. s.) 268. 

(3) 2 A. D. J. 612; 28 A. 124; A. W. N. (1905) 

219. 
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to point in a contrary direction. Ore of 
these to which we have been refened is to 
be found in Bidhata Ram v. Ram Cheri („). 
But there the facts are not fully set out 
anditisimpossibletogatherfrom thelanyu- 

age of the report what was the particular 
nature of theplots in question in that case. 

We are satisfied, therefore, with the de¬ 
cision of the Court below in this particu¬ 
lar case that the vendees who purchased 
this plot No. 177 on the 17th January 
1919 were entitled to claim the status of 
hissedaran nnuzt and that being so, we 
hold that the suit of the pi 9 intitt was right¬ 
ly dismissed. The appeal, theiefore, 
fails and is dismissed with costs includ¬ 
ing in this Court fees on the hieher scale. 

z - k. Appeal dismissed. 

(4) 15 Inch Cas. 251. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 180 

of 1922. 

July 4. 1923. 

Present : —Mr. Justi e Walsh and 
Mr. Justice Ryves. 

TEJ A— Defendant—Appeilant 

ver u 


TIKA RAM— Peaintiff—Respondent. 

Civil Procedure Code (Act V of 1908), O. 
XXXIV, r. 6 —Mortgage suit—Personal decree 
passed erroneously—Failure to object, effect of. 

Where a Court in execution of a decree for sale 
passed in a mortgage-suit erroneously passes a 
personal decree under O. XXXIV, r. 6 of the Civil 
Procedure Code, and the judgment-debtor neither 
objects to the decree nor appeals against it, he 
or anyone who stands in his shoes, cannot subse¬ 
quently go behind the decree and challenge it. 
[p. 38, col. 1.] 

Malkarjun v. Narhari, 25 B. 337; 5 C. W. 
«• »: 2 Bom. If. R. 927; 27 I. A. 216; xo M. I*. T. 
363; 7 Sar. P. C. J. 739 (P. C.), followed. 
a tt n Mai v. Moola Singh, 56 Ind. Cas. 139; 18 

u - p - R - < A -> I6o: «» A - 

Appeal from an order of the Additional 
Subordinate Judge, Aligarh, dated the 2nd 
of November 1922. 

Mr. Haribans Sahai, for the Appellant. 

M f . Panna Lai, for the Respondent. 


JUDGMENT. —1 he facts, as now found, 

under which this appeal arises, are as lol¬ 
lops ;— 

Na.r he r.ndTeja were Lrothers who t oget li?r 
formed r. joint Hindu family. Thev owned 
r.n ancestral hrue. On the zjlh February 
I 9tS, Nr.nhe n.ortgaged Hie whole house 
to Tika Ram. Tika R?m sued on his 
mortgage and got a prelin inarv decree J or 
sale in 1912. Be'ore Tika Ram could 
get an order lor sale under O. XXXIV, r. 5, 
Teji, the o'lier brother, brought 0 suit 
to a\oid the mortgage on the ground 
that Nanhe, as a member oi an undivided 
joint Hindu family, could not make a valid 
mortgage of the ancestral house without 
his consent and in the absence of legal 
necessity, and for a declaration that tlic 
house could not be sold under the mort¬ 
gage-decree. That suit was decreed on 
January 4th, 1913. Thereupon Tika Rom 
abandoned his rights under the mort¬ 
gage, and askeci the Court, then seized 
of the execution proceedings, to pass a 
decree under O XXXIV. r. C, and that was 
done. The e:c»ct of that was to gb e Tika 
Rama sim-, le money-decree against Nanhe. 
It is to be not.d here, that Nanhe was 
a party to these pioceedings. He aid not 
con est the application, nor did he appeal 
from the order passed. It is also to be noted 
that Tika. Ram’s suit was brought within 
s x years o: the mortgage, and that he was 
entitled, at the date of his suit, to get a 
simple money decree, if the mortgage, on 
the basis o f which he sued, was found to be 
for any reason invalid. In execution of that 
decree the right, t it le a nd interest of Na nhe 
in the house in suit was put up for sale a nd 
was purchased by Tika Ram, who then 
brought a suit for partition of half the house 
011 the allegation that N; nhe's right, title 
and interest in the whole house amounted to 
half. Teja ha\ing failed to.set p.side these.!- 
in the execution department, filed 0 counter- 
suit for a declaration that the auction¬ 
s' la in fa v our of Tika Ra m wa s inva lid and 
that.he (Tika Ram ) was not entitled to 
partition the house. Both suits were 
tried^ together. The Trial Court decreed 
Teja's suit and dismissed Tika Ram's. 
Tika Ram applied. The lower Apj ella le 
Couit dismissed Teja's suit a.nd remanded 
Tika Ram’s suit to the First Court to carry 
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out tile partition. Teja appeals from that 
order of remand in this ease, and in the 
conned ed second appeal which is also be¬ 
fore us. 

The main contention is that the decree 
passed under O. XXXIV, r. fi> was a nullity 
as being beyond the jurisdiction of the 
Court, and that it therefore conveyed no 
title to Tika Ram, on the ground that there 
having been no confirmation of the prelimi¬ 
nary decree and 110sale underO. XXXIV, 
r. 5, the Court had no jurisdiction to 
grant a decree under O. XXXIV, 1.6; and 
reliance was placed on a recent decision 
of this Couit in the case of Darbar Mill 
v. Moola Singh (1'. It seems to it- that 
that case has no application here because 
in that case it was the judgment-debt or 
who objected to the passing of the 
decree under O. XXXIV.r. 6. In this case 
no doubt Nanhe might, if he had been so 
advised, have laised an objection to the 
Court j assing tnis decree, or he might 
have appealed from that decree. But 
it seems to us that inasmuch as he (Nanhe) 
has accepted that decree, Teja cannot chall¬ 
enge it. We will assume that it is correct 
to say that a decree under O. XXXIV r. 6 
should only be passed when there has been 
a sale over, and that the decree in this case 
under O. XXXIV. r. 6 was erroneous. It 
seems to us, however, that the well-known 
Privy Council case of Malkarjun v. Narhari 
(2) applies to this case. Here (as there), 
the Court passed on order which, it may 
be conceded, it should not have passed hav¬ 
ing regard to the provisions of the Code. 
But it was seized of the execution of the 
case and it did pass that decree. Whether 
right or wrong that decree, not having 
been challenged by Nanhe, the 
party concerned, it seems to us that he 
and any one who stands in his shoes as 
we think Tika Rani does in this case, can¬ 
not go behind it. So far as the appel- 
1 ant is concerned, he challenges the tit’e 
of Tika Ram to ask f01 partition cr to star d 
in any way, so far as he, Teja, is concerned, 
in the capacity towards him of a co-sharer* 

(1) 56 Ind. Cas. 139; 18 A. I,. J. 628; 2 U. P 
h. K. (A.) 160; 42 A. 519. 

(2) 25 B. 337; 5 C. W. N. 10; 2 Bom. L. R. 027* 
27 I. A 216; 10 M. I/. J. 368; 7 Sar. P. C. J. 739 
(x\ C.). 
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But the result of the view^ expressed in the 
foregoing observations is that Tika Ram, 
although in the inception his title was 
impeachable, has now acquired an absolute 
title which is good against all the 
world, and therefore good against Teja. 

Teja, in equity, has really no case. If 
I' e ja had asked to be joined as a defendant 
in Tika Ram's suit 1111912, as he could 
have done, and raised the sam e defence 
that he subsequently raised, Tika Ram 
might have abandoned the mortgage and 
asked for a simple money-decree against 
Nanhe os lit was enlitled to do, (th v - suit 
having been brought within s ; x yea 1 s of the 
bond), and if so, he probably would ha ve got, 
os he was entitled to get a simple money- 
decree against Nanhe. In execution of 
that decree he could undoubtedly have 
attached and sold Nonhe’s share in the 
house, a nd if he purchased it, he would ho ve 
been entitled to partition the house. W e can¬ 
not see under the actir 1 circumstances of 
this cose that Teja's interests ore damni¬ 
fied. On a partition Teja is only entity 
to half the house. Nanhe could have posi¬ 
tioned it, and Nanhe's representatives 
con do so also. No injustice is done to 
Teja. The half share of Teja in 
the house is not imperilled. But Teja 
cannot be allowed “to pull the chestnuts 
out of the fire ” for Nanhe’s benefit. 

No doubt it is very inconvenient for Teja 
tha t the a ncestra 1 house should be partition¬ 
ed , but to avoid this he has only to pay 
up the de'bt due by Nanhe, his’brother. 
The learned Counsel for the respondent 
says that his client will not press his right 
to partition the house, if his debt is paid 
up in full to date. This seems to us to be 
most 'natural and satisfactory solution 
of a litigation, which does not impress us 
as being particularly honest on Teja's 
part. 

The other points raised, though 
pressed by jyir. Kaiibans Sahai with his 
usual ability and pertinacity, are in our 
opinion untenable. 

W e dismiss the appeal with costs including 
in this Court fees on the higher scale, if 
the ceitificate has been filed. 

This judgment covers the connected 
second appeal, which we dismiss with costs. 

z ' K, Appeal dismissed. 
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MADRAS HK-rH COURT. 

Preferred Case No. 19 of 1922. 
August 2S, 1923. 

Preset:-- Sir Walter Salis Schwabe, 

Kt., Chief Justice, and Mr . J ustice 

Coutts-Trotter. 

TheSECRETARY, BOARD of REVENUE, 
IyAND REVENUE axo SETTLEMENT 
(INCOME-TAX) —Referring Officf.r 

versus 

-Messrs. B. MUNISAMI CHETTY & Sox 

—ASSESSEE. 

Income Tax Act ( V 11 of 1918), 5. 9—Business 
profits , assessment of—Firm doing dual business 
—-Adjustment of profits and losses—Asstssce 
disputing correctness of assessment — Expenses, 
deduction of. 

£ 

Where the business of a firai assessed to 
Income Tax is carried on in part by engaging in 
partnership with other firms and the subsidiary 
business so engaged in is connected with the main 
business and is a proper employment of the 
Assessee’s capital and labour, for the purpose of 
assessment of income-tax, the subsidiary business 
thus carried on can be treated as part of the 
main business of the firm and loss incurred 
therein may be set off against profits made 
in the main business, [p. 39, col. 2.] 

Under section 9 clause 2 ( ix) of the Income 
Tax Act, the expenditure incurred in employing ac¬ 
countants and lawyers in disputes between the 
assessees and the Government as to the amount of 
exces 3 profits duty payable and in arriving at the 
taxable income is not strictly “for the purpose of 
earning profits " and is not a legitimate allowance 
for deduction in arriving at the taxable income 
of a later year. [p. 40, col. 1.] 

Commissioners of Inland Revenue v. T Varness 8 c 
Co., Ltd., (1919) 2 K. B. 444: 89 I,. J. K. B. 6; 
121 J,. T. 125; 35 T. I/. R. 436 and Ward & 
Co., Ltd., v. Commissioners of Taxes, (1923) A. C. 
M 5 ; 92 L. J. P. C.33; 128 Iv. T. 436; 39 T. h. R. 
90, followed. 

Case stated under section 51 (1) of the 
Income Tax Act of 1918 by the Board 
of Revenue. 

The Government Pleader, for the Refer¬ 
ring Officer. 

Messrs. King and Partridge, for the as- 
sessee. 


JUDGMENT. 

Schwabe, c. J.—-Thiscr.se is referred 

under the Income Tax Act by the Board 
Revenue for the opinion of the High 
Court. The question relates to the assess¬ 
ment for income-tax of the firm known 
as B. Munisami Chetty & Son and there 
are two distinct points referred. 


I. b. Munisami Chetty & Son carry 
on business in piece-goods, the partners 
iji the firm being B. Dumodaram Chetlv 
and P. V. Ramanujam Chetty, Damoda- 
l-'.m Chetty having a much larger share. 
O.i the facts as now found it is clear that 
this firm engaged in business with other 
partners in two other linns, one called 
the Carnatic Import Co., and the other 
B. Damodarom Chetty & Co., whose 
business was of an all'ied character, in 
that tlicv dealt in goods similar to those 
dealt in by Munisami Chetlv & Son. B. 
Munisami Chetty and Son ’ had a much 
larger share in those two other linns, thcie 
being in each case a partner with a small 
share to encourage him to take a real 
interest in the management of the business. 
In the year of assessment I>. Munisami 
Chetty and Son made a profit and the 
other two firms made a loss. B. Mrni- 
sanii Chetty and Son cla'm that they are 
entitled, for the purpose of assessment, 
to scl off their share of the loss in the 
other two firms age.hist the profits made 
in their own firm. The Crown contend?, 
on the other hand, that they must be 
treated separately and must pav ir.come- 
lax 011 the profits of their firm; and that 

1 he only effect of the loss of the other 
two firms would be that these firms would 
not have to pay income-tax. I n ol r 
judgment, the determination of this 
question depends upon whether it is a fact 
that the business of B. Munisami Chetty 
and Son is bxng carried on in part by 
engaging with partners in the other firms. 
Whore the subsidiary business engaged 
in is connected with the main business 
and is a proper employment of the Asses- 
see s ca.pilal or labour, it is in my judg¬ 
ment for the purpose of assessment to be 
treated as part of the business of the 
firm. If the firm in one branch makes 
a loss, that loss may be set off aeainst 
the profits made i n its head office or other 
branches. Applying that test to this 
case, I think it is clear that the content Veil 
of the assessce is right and that B. Muni- 
swami Chetty and So n are entitled to have 
their assessment arrived at by taking 
into account the loss made by them in 
the other two firms. 

II, They claim also in arriving at their 
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profits for the tax j-ear 1921-1922 to de¬ 
duct certain expenditure incurred by 
them (a) in employing accountants and 
lawyers in the matter of dispute between 
them and Government as to the amount 
of excess profit duty payable by them 
for the year ending l\iarch 1920, the 
year in which the Excess Profits Duty 
Act applied and (b) similar expenses 
incurred by them in arrving at the income 
on wli'ch income-tax assessment was made 
or was to be made. Tlmse expenses are 
perfectly proper expenditure by the C< m- 
pany of the C >mpanv’s money but whether 
they can be brought into account in ar¬ 
riving at the proper assessment cf the 
income tax must depend ufon the con¬ 
struction of section 9 (2) (ix) of the In¬ 
come-Tax Act of 191S which runs as follows: 
“Such profits shall be computed after 
making the following allowances in respect 
of sums paid, namely, in respect of any 
expenditure fnot being in the nature of 
capital expenditure) incurred solely for 
the purpose of earning such profits." In 
my judgment, these moneys were expended 
not for the purpose of earning profits at 
all but for the purpose of, in one case, 
protecting profits from G>vernment’s 
claim to income-tax and in the other case 
of getting back from Government the 
excess profits duty claimed by or paid 
to the Government in respect of some 
past period. The words of this rule are 
much the same as the words of the rule 
in Schedule D of the Income Tax Act of 
I 9 I 8 in H.igland and of the rule in Income 
Tax Act current in N *w Zealand, 
and t here have been cases b »th in E. il land, 
and in the Privy Council cn appeal from 
New Zealand, which indicate the view 
of the English Courts which is to the effect 
that these and similar words ore to be 
construed strictly, by ascertaining, whe¬ 
ther or not the expendituie was for the 
sole purpose of earning profits. So the 
amount paid to Ihe Government in the 
nature ct the fine arising out of a matter 
connected with the business and costs 
incurred in resisting the imposition of 
such fine were held in Commissioners of In- 
fond Revenue v. Warness & Co., Ltd. (1) 


(T) (1919) 2 K B. 4,4; 89 E. J. K. B. 6; rai 

I«. Ti 125; 35 T; E. R, 43a- 


r.ot to b* chaige? that could be deducted. In 
Ward & Co v Commissioners cfTaXts{2) 
their Lordships of Ihe Privy Council held 
th?t no deduction could b; made formonies 
spent by a company in printing ar.d dis¬ 
tributing literature directed rpairst 

Proh b.tion, which expenditure was ad¬ 
mitted to be in the interest of the pre¬ 
served ion of the asses c ee’s Irade We 
were referred to the Excess J r< fits Duty 
Act X of 1910, section. 20, aj d it wa r - suf- 
gested that breause the air on t of the 
excess profits duty is to be allowed ?s 
a deduction in respect of the profils of 
a business for the purpose of iic'nie- 
tox, therefore the costs of arrivin' at the 
excess pro fits duty must als' be so allowed. 
It is clear on an examination of the sec 
tion -ha' this ha.s got to be for a specified 
year and does r.ot apply to any later year 
nor do I think that apart from that limit¬ 
ation the fact that the excess profits duty 
is by Statute allowed to be deducted would 
make the costs of arriving at the excess 
profits duty also a deduction. If Ihe 
Statute had des’red to make it so, il would 
have been quite simple to have s'a led 
that the excess profil s duty ai d ai} n 01.ey 
expended in arriving a* the r; Li c n ou.t 
of excess profits duty shall be a deduction 
for the purpose of income-tax. The sec¬ 
tion does not say so and I see no reason 
why it should be implied. 

I have come to the conclusion that on 
the firs f point the contention of the As- 
sessee is right and on the second wrong. 
The first point is the main ar.d the more 
important poin f , and I thij k that the 
Assessee must have his costs of th ; s re¬ 
ference except in so far as they have been 
increased by adding a claim on the second 
point. Costs in this case will be taxed 
on the original side scale. 

I think that it would be desirable at 
some future time on a suitable occasion 
with the assistance of the Vakils' 
Association, if they choose to assist 
in this matter, to consider the question 
of the taxation of costs, with a view to 
framing some rule or establishing some 
definite practice in such matters. 

Coutts-^ rotter, J.— Now that we 

have uua . big lous findings, I do not enter- 


(2) (r«>2,) A. C. i 45 ; 92 l. J. P. C. 33; 128 U 
T. 436; 39 T. I* R. 9 o. 
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tain the slightest doubt about the first 
point which seems to me almost too plain 
for discussion. Indeed when Mr. Ad ntha- 
krishna Aiyar came to develop the 
argument, it was clear that the Only way 
in which he could contend for the claim 
made by Government was by arguing 
that under section 9 (1) of the Income 
Tax Act of 1918 the profits of any busi¬ 
ness carried On by him , that is, the Assessee, 
have to be expanded into profits of any 
business carried On by him solely so as 
to exclude any business that he may carry 
on in conjunction with others. Here 
we have a Company part of whose business 
is to hold a share in a separate business. 
It takes this share in the course of its own 
business and it receives whatever profit 
it receives or loses whatever it loses in 
the course of its own business. 

With regard to the second point I feel 
more doubt. The section occurs in many 
acts of many countries and Mr Justice 
Rowlatt, a Judge of great experience and 
learning in revenue matters, has frankly 
said that he does not see his way 
to give a general definition of the true 
construction of the section, but that lie 
is content to say about each case as it 
comes along whether in his view it falls 
within the section. This is to me a diffi¬ 
cult case, more difficult than the 
one which that learned Judge had to deal 
with. I do not think that the expenses 
incurred here can be said, in any sense 
that a plain man would understand, to 
be correctly described as expenditure 
incurred for the purpose of earning profits. 
It seems to me that the expenditure was 
incurred after the profits had been earned. 
That appears to be sufficient to take the 
case out of the section 

I agree to the order as to costs. 

V. N. V. 

N. H. Order accordingly . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civit. Atpeal No. 306 of 1922. 

July 31, 1923.. 

Present : —Mr. Baker, Officiating J. C. 
Chaudhari MANOHARLAL— 
Defendant No. i—appellant 

versus 

Musa mm at AMANO and another — 

Plaintiffs—Respondents. 

Evidence Act (/ of 1S72), s. 115— Estoppel— 
Party signing awatd it: token oj assent—family 
settlement — Pom, defective, effect of. 

The signature of a pally on an award docs not 
render the award any the more binding on him 
if it is otherwise invalid. But where a patty 
signs an award in token of acceptance, and Ins do¬ 
ing so leads the othc r party to believe that h< is 
not going to contest it, on the strength ot which 
belief the latter allows a pending suit to be dis¬ 
missed. he is estopped from contesting the validity 
of the award. Ip. 43, col. 2 J 

Jagannalh v. Rimbux, 6 C. P. L. R. 95, referred 
to 

It has been the policy of Courts of Equity to 
uphold family settlements even when they are not 
in legal form. [p. 43, col. 2.] 

Mahomed Musa v. Aghore Kumar, 28 Ind. Cos 
930; 42 C. Sot; 17 Bom. L. R. 420; 21 C. L. J. 231; 
28 M. L. J- 548; 19 C. W. N. 250; 13 A. L. J 229; 
17 M. L. T. 143; 2 L. W. 258; (1915) M. W. N . 621; 
42 I- A. i(P. C.), relied on. 

Appeal from a decree of the D’s- 
trict Judge, Hoshangabr.d, dated the 6th 
March 1922, in Civil Appeal No. 31 of 
1920. 

Mr. J. Sen, for the Appellant. 

Messrs. M, Gupta and K. K. Gaud he, 
for the Respondents. 

JUDGMENT. —The points in d spute in 
the present appeal are comparatively 
simple, but the litigation out ol which 
the appeal arises has a long and com¬ 
plicated history. It will not be necessary 
to give the history in full. It will be 
found in Exhibit L)-7, a judgment of a 
Bench of this Court in Miscellaneous 
Appeal No. 32 of 1917. There has been 
a longstanding dispute between Musammat 
Draupadi (now deceased) w.dow ot one 
Khubchand, Musammal Am?.no andNanhi, 
widows ox Khubchand's predeceased 
nephew Beharilal, and the appellant 
Manoharlal, a distant relation of Khub¬ 
chand, who entered into possess'on of 
Khubchands property after his death in 
1910 under a claim o: title. 

The deceased Khubchand lelt another 
widow Musammat Dhani who was defend- 
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ant No. 2,in the original suit, but was 
discharged and is not a party to this 
appeal. 

The w’dows at first consented to appel¬ 
lant's taking possession of the property, 
but subsequently they quarrelled and the 
result was a bitter and protracted litiga¬ 
tion in the Civil, Criminal and Revenue 
Courts, which has lasted many years and 
hos alread> been before this Court several 
times in various forms. 

The gist of the whole matter is that 
the dispute between the parties was 
referred to private arbitration and on an 
award being obtained the widows allowed 
their su’-t against Manoharlal to be dis¬ 
missed, without the award being filed in 
Court or any reference to the provisions 
of O. XXIII, r. 3, Cvil Procedure 
Code. 

An application to ffe the award was 
rejected and, after a remand by this Court, 
it was finally held by a Bench of this 
Court in Miscellaneous Appeal No. 32 of 
1917 that as part of the award was 
invalid, and this could net be separated 
from the valid part of the award. Ihe 
award coul d not be filed at all. In 1915 the 
Settlement Officer effected a compromise 
between the parties, by which the 
khudkisht land was handed over to the 
appellants. This compromise the widows 
attacked as being obtained by undue 
influence, a plea since withdrawn. 

The princpal question in this appeal 
is whether the plaintiffs can fall back on 
the award, but the matter is further 
complicated by the death of Mu*ammat 
Draupadi, the widow of the last male- 
holder, pendente Hie, and the fact that 
Manoharlal is admittedly revers oner to 
so much of her husband Khubchand’s 
estate as she was entitled to at her 
death vide this Court's order of 29th 
June 1921 in Second Appeal No. 435 of 
1920. 

The suit out of which the present 
appeal arises is Civil Suit No. n of 1917 
in the Court of the First Subordinate 
Judge, Hoshangabad. The plaint? Us 
(Draupadi, Amano and Nauhi) sued 
Manoharlal, Musammat Dhani and her 
daughter, on the strength of the award, 
to recover possession of lands Nos. 169/1 
and- 368 of the village of Pachlawara 


alleging that the lands were in theif 
Pxtli and were let by them to tenants, 
and that the defendant No. 1 (Manohar- 
lal) has wrongfully taken a surrender of 
these lands lrom the tenants and has 
wrongfully received a pUta in the recent 
settlement showing these lands to be his 
hhitdkaslit. The defendant No. 1 den ed 
the validity of the award and pleaded 
that it was superseded bv the com¬ 
promise of 1915 by which the khudkasht 
lands were transferred to him, that the 
alleged tenants wer e not tenants of the 
land, that his signature was obtained on 
the a.ward by fraud, and that he was the 
owner of the property under the will of 
Khubchand. 

The First Court held that the award 
though invalid as an award, was valid as 
a contract between the parties and the 
defendant was estopped from contesting 
it; that the lands in suit were khudkasht 
of Khubchand and the tenants were 
plaintiffs' tenants, a n d Manoharlal had 
no right to take a razivatna from them, 
and awarded the plaintiffs’ claim as 

against him. The other defendants were 
discharged. 

On appeal the District Judge reversed 

the decision, holding that as the award 

was invalid the plaintiffs cannot rest 

their title on it and that Muscimmat 

Draupadi cannot alone claim as widow 

of the last male-holder, as the co- 

widow Dhani was not joined as a plain¬ 
tiff. r 

On second appeal to this Court my 
learned predecessor held that the view 
of the lower Appellate Court, that this 
Court m Miscellaneous Appeal No. ^2 of 
19:17 had held that the award was 

’" val d ,.Unenforceable, was wronc. 
The validity of the award as an award 
was not considered, much less decided. 
The signatures on the award did not 
convert it into a n instrument of parti- 
tuon, but the stamping 0 f the document 
and the action taken upon it are im¬ 
portant .acts in connection with the con¬ 
tents that the defendant Manoharlal is 

estopped from contesting the validity’ of 
the award. 

The appeal having been decided on a. 
preliminary pomt was remanded to the 
lower Appellate Court for decision on the 
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merits. After remand the District Judge 
found that the defendant was estopped 
from contesting the validity of the award, 
that the tenants were the tenants of the 
plaintiff and confirmed the decision of 
the First Court. 

From this decision the present second 
appeal is preferred, and the questions for 
decision are first whether the appellant 
is estopped from contesting the validity 
of the award. Secondly, if he is not 
estopped, whether the award is valid 
between the parties. Thirdly, what is 
the effect of the death of the plaintiff 
Draupadi and the vesting of her rights in 

the appellant ? 

It is contended on behalf of the appel¬ 
lant that the question of the validity of 
th^ award has not been decided and the 
case must go back again. This, however, 
will depend on the question of estoppel. 

• As regards estoppel I agree with the lower 
Appellate Court in holding that the appel¬ 
lant is estopped from contesting the 
validity of the award. 

The a. ward was passed during the 
pendency of Suit No. 24 of 1913 brought 
by the widows for possession of the 
estate. Defendant No. 1 being a rever¬ 
sioner could not succeed to the estate of 
Khubchand during the lifetime of Khub- 
chind's widows, and h’s pleas of adoption 
and an oral Will have been given up. 
The d spute was referred to arbitration 
with the consent of both parties and both 
parties accepted the award. The result 
was that the widows belies ing that the 
defendant No. 1 would abide by the 
award, allowed the suit to be dismissed. 
Owing to parts of the award being illegal 
it was such as could not be filed in 
Court, but this does not make any 
difference. The lower Appellate Court 
has referred to paragraph 1 of the defend¬ 
ant’s written statement, the lower Court’s 
decision on Issue No. 1 and the evidence 
o' defendant's witnesses Nos. 1 to 6. 

The defendant has admitted that he 
d'd not abide by the award. By his 
submiss’on to the arbitration he led the 
widows to believe that he would agree to 
the award, and, therefore, they allowed 
their suit to be dismissed. They are 
distinctly in a worse position than they 
would have been if they had continued 


with the suit, for as pointed out by the 
First Court, Draupadi at any rate as the 
widow of the Inst male-holder was entitled 
to the possession of the estate for her 
lifetime and her husband's reversioner 
could not come in tdl her death. 

It is true that the fact that defendant 
No. 1 signed the award does not render 
it more binding on him, as laid clown 
in Jagaf ninth v. RamltiX (1) but his 
signing the award in token of acceptance 
led the widows to believe that he was 
not going to contest it. and in these 
circumstances I am of opinion that the 
defendant No. 1 is estopped from contest - 
ing it. 

It is not necessary to consider the 
validity of the award as an award, as 
defendant No. 1 ; s estopped from con¬ 
testing it. It evidences a family arrange¬ 
ment between the parties behind which 
the defendant cannot go. 

It has always been the policy of 
Courts of Equity to uphold such family 
settlements, even when they are not in 
lega.l form. I may refer to Baldeo Sirgh 
v. Udal Singh (2) and the numerous 
cases, both Englsh and Indian, quoted 
thereunder, as well as the remarks of the 
Privy' Council in Mahomed Musa v. Aghore 
Kumar (3). 

The award provides that 8 annas should 
go to the plaintiffs and 8 annas to Manohar- 
la! and Musammat Dhani, the pi op oil ion 
allotted to Musammat Draupadi being 3 
annas and that to Musammats Amr.no and 
Nanhi 5 annas in the 8 annas patli 
allotted to the widows. 

Tr.e genealogy’ and the judgments in 
the case show that Khubchand and 
Beharilal were owners and that Beharilal 
pre-deceased Khubchand who thus became 
the sole owner. On Khubchand's death 
therefore his widows Draupadi and Nanhi 
as widows of the last male-holder were 
entitled to the whole estate, the widows 
of Beharilal being only entitled to main- 


( 1 ) G c. P. L R. 95- 

(2) 58 Ind. Cas. 732; 43 A. 1; 2 U. P. I,. R. (A.) 
202; 18 A. h. J. S77. 

(3) 28 Ind. Cas. 030; 42 C. 801; 17 Bom. L R. 
420; 2i C. I/. J. 231; 28 M. L. J. 548; 19 C. W. N. 
250; 13 A. Iv. J. 229; 17 M. L. T. 143; 2 I,. W. 258; 
(1915) M. W. N. 621; 42 I. A. 1 (P. C.). 
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tenancy. This is what would have 
happened had there been no award, but 
by the award the widow? of Kl.ubchand 
divested themselves of a port'on of their 
interests in favour of the appellant and 
the widows of Behar lal and the widows 
of Khubchand were thus placed in a 
worse position than they otherwise would 
have occupied. It has been held by tn:'s 
Court in its order of 29th June 1921, in 
Second Appeal No. 435 of 1920, that the 
present appellant Manoharlal is rever¬ 
sioner to so much of Khuhchand's estate 
as Draupadi would have been entitled to 
at her death. The aw'ard however pro¬ 
vides that on the death of Draupadi her 
3 annas share should come into the 
possession of Musamm&ts Amano and 
Nanh : , widows of Beharilal. and as the 
appellant has been held to be estopped 
from contesting the validity of the award, 
the 8 annas paid given in the award to 
the widows passes to Amano and Nanhi, 
the remaining plaintiffs. 

With regard to the question at issue 
in this case, namely, whether the tenants 
were the tenants of the wdows, the 
Courts below hive found on the facts 
that they were tenants of the lands faliing 
in the widows' patti and that the lands 
were leased to them by the widows. In 
the a.ward the lands in dispute are not 
shown as khudkasht of ether parties. 
The learned Judge below has relied on the 
jatnabandi (Exhibit P-4) which shows that 
the tenants were the tenants 01 the 
plaintiffs. 

In these circumstances the decree of the 
lower Appellate Court must be confirmed 
and the appeal dismissed with cosls. 

Appeal dismissed . 

Z, K. 
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Appeal from the Patna PIigh Court. 

• Ju-y 5, 1921. 

Present :—Viscount Kcldr.ne, Lord 
Philhmore, Sir John Edge and Sir 

Robert Stout. 

Maharaja KESHO PRASAD SINGH 
—D efendaxt—Appellant 

versus 

SIV SARAN LAL —Plaint ff—• 
Respondent. 

Construction of document—Agreement to pay 
pension Direction to executors to comply with terms 
° J ng'-rement, effect of — Contract, whether created. 

,, H;ndu widow who was holding an imparti¬ 
ble estate for life under the Will ol her husband 
appo’nted the plaintiff manager of tliecstate under 
an agreement which provided that on resigning 
his post the plaint*ff would gt t a certain monthly 
pension for lile. The agreement wound up with 
the words “The heirs and representatives of me, 
the executant, and the holcleis and administrators 
of thy estate should fully* complv with the terms 
of this deed;" 

Held, that the concluding words of the agree¬ 
ment were a mere recommendation and did 
no amount to a contract binding either on the 
executor or administrator of the executant cr cn 
he owner or administrator of the estate to pay 
the pension, [p, 46, col. 1.] 

Appeal from a judgment and decree of Sir 
Edward Cl.amier, Kt., C. J. and Mr- Justice 

oh •. r? udclin dated tlie 27th July 19 t 7, report- 
ed in 42 Ind. Cas. 122. reversing that of the 
Su konb^-te Judge, Second Court at Arrah. 

JUDGMENT. —This is an appeal by 
Maharaja Kesho Prasad Sinjh against 
a decree of the High Court of Judicature 
at Patna. The Hi 1 h Court reversed the 
decree of the Subord'nate Judge of the 
Second Court at Arrah, which ha d ds- 
missed the suit with costs. The su't was 
to recover Rs. 5,445 and the basis of the 
claim rests on an ekrarnatna given by 

Ma ha rani Beni Prasad Kreri, widow of 
Rai Sn Radha Prasad S'ngh Bahadur. 
K.C.IA 3 ., gaddinashm and proprietress of 
Raj Reasat Dumraon (Dumraon estate) 
in pergana Bhojpur, District Shahabad, 
by caste an Ujjain Chatri and by occupa¬ 
tion a zemindar. 

The Dumraon Raj is impartible and the 
estate is an important one and of con- 
s.derable extent.^ The family oftheMaha- 
raja trace their ped'gree back for many 
centuries. The widow before named man¬ 
aged the estate after the death of her 
husband ; it had been devised to her for 
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the term of her life by the Will of her 
husband. 

A great number of quest'ons was raised 
bef ore the Subord nate Judge, and no less 
than seventeen issues were framed. These 
issues were issues of low and fact. In 
Ihe High Court these issues were review¬ 
ed, and a decree was mode for the pay¬ 
ment of the principal sum claimed with 
interest at 6 per cent., per annum, from 
the end of each month till realization ; 
that the decree was to be executed only 
against the property of the Maharani in 
the appellant’s hinds, which had not been 
duly administered by him. 

According, therefore, to this decree, the 
liability of the appellant was only as an 
a dministrator of the estoteof the Ma ho rani. 
The case has, however, been urged and 
the respondent has claimed that he is 
entitled to his claim against the appellant 

on one of two grounds:—That is to say, 
either against him as an admin'strator 
dc son tort of the'estate of the Maharani 
or as the owner of the Dumraon estate. 

The case of the respondent rests on the 
ekrarnatnz, and it was contended that th s 
document binds the administrator of the 
Maharani's estate and also the owner of 
the Dumraon estate. 

The respondent was a Pleader of the 
Courts, and had, conversations with the 
Maharani about beconvngthe manager of 
the estate. At one or more of the in¬ 
terviews his statement is that she said 
that if he gave up his practice in Court, 
and became the manager of the estate, 
she would see that he should not be the 
loser by so doing. There is no mention 
of such a promise in the contract of em¬ 
ployment. This was evidenced by the 
letter sent by the Maharani to the res¬ 
pondent and dated 29th May 1902. It 
re,ds as follows (omitting formal port ers): 
" After expressing my desire to meet 
you I have to say that as Mr. Charles 
Fox, the mana- er, has resigned h's post, 
I think it necessary that some competent 
man should live at my place and help me; 
so I write to you that you will please 
live at my place and execute the orders 
wh'ch I may issue to you and will pay you 
Rs. 1,200 per month as salar> .* 

The respondent entered on his work as 
manager, and on June 15 , i9o6 the rkrar- 


m»i.i was executed. The dratt of this 
document was, before signature bv the 
Miharani, seen by the respondent, and 
he seems to have made no objection to 
its terms. 

After stating that the High Court 
adopted a translation of the material 
part of the ekrarnama differing from 
that adopted by the Subordinate Judge 
which translation was set out, the judg¬ 
ment continues. 

The translation adopted by the H'gh 
Court of this part of the document reads 
ai follows :—‘‘ I, therefore, in order to 
safeguard against the loss which the 
said Munsh.i may sustain if perchance he 
vacates this post for any reason in future, 
think it just and proper that if in future 
the said Munshi gives up this service 
for any reason or he has to resign the 
service according to his wishes or against 
his wishes for any other reason and under 
any circumstances, justifiable or unjustifi¬ 
able, he the said Munshi shall get Rs. 500 
(Rupees five hundred) monthly, which 
amountsto Rs. 6,000 (Rupees six thousand) 
annually, as pension for life from the 
date he resigns the post of manager of 
Raj Reasat Dumraon, and I hope that 
by allowing this (torn) if perchance he, 
according to his desire, reverts to the 
profession of pleadership, he shall vet to 
some extent compensation for the loss he 
may sustain for leaving his pro’.ession 
after iPfor) a long time, and he will pass 
his old age in comfort. The heirs and 
representatives ot me, the executant, and 
the gaddinashin and adminstrators of 
Raj Reasat Dumraon should fully comply 
with the (terms of) this deed.” 

There does not seem to be much differ¬ 
ence in the language so far as the crea¬ 
tion of a liability on the part of the ad¬ 
ministrator of the estate of the Maharani 
is concerned between the two translations. 
The respondent rests his case on the transla- 
ton accepted by tfie High Court. The 
quest'on, therefore is: Do the words used 
in the accepted translation show that the 
Maharani agreed or contracted with the 
respondent, that after her death, her 
executor or administrator should pay the 
pe nsio n na me d ? 

The ekrarnama provides that respond¬ 
ent is to get Rs. 500 monthly, for life* 
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from the date he resigns his post as 
manager, and it goes on to say that the 
Maharani hopes that by allowing this sum, 
he wi 1 pass his o':d age in comfort; but then 
comes the next, and imp.rtant sentence, 
as to who is to pay this and the words 
already quoted show that there are two 
different parties mentio.ied~- .. ..namely, 
first, he r heirs and representatives and 
secondly, the owner or adm nistrator 01 
ti e Raj Dumroon estate, and the cfoar- 
namz says that these parties “ should 
fully comply with the terms of this deed." 
Are these words a binding promise to 
pay such a pension, or are they only a 
recommendation by the lady to two dif¬ 
ferent parties to comply with the deed.. 
— to pay the pension. If .t had 

been intended to prov.de that the 
pension was to be a r.ght of the respond¬ 
ent to obtain this money, the words ? re 
surely insufficient to effect such an inten¬ 
tion. In the accepted translation, the 
words are that they" should fully comply" 
with the terms of the deed. She did not 
treat, therefore the ekrarnama as an 
ordinary contract. It has to be noticed 
that the work which the respondent did 
was work for the estate, not personal work 
for the Maharani. Why then should her 
personal estate be bound to pay a 
pension to this servant of the estate, name¬ 
ly , the resg ondent ? 

Their Lordships are of opin’on that the 
ekrarnamz is not in terms a contract 
binding the executor or administrators 
of the Maharani to pay the pension, nor 
can it be said that it is a binding con¬ 
tract on the owner or administrators of 
the Raj Dunne on estate to pay such a 
pension. Being of thi s opin-.on it is un¬ 
necessary to consider whether the appel¬ 
lant was ever the administrator of* the 
estate or the other questions raised in 
the appeal. 

Their Lordships ar e o: opinion that the 
appeal must be allowed with costs, both 
here and below, and that the decree of 
the Subordinate Judge d smissing the 
suit be restored. They agree with the 
opinion expressed by the Judges of the 
High Court, that in the Court below 3 
mass of irrelevant matter was introduc¬ 
ed, and that two documents specified have 
been printed that were irrelevant. The 
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cost of printing these documents, (i. «?., 
p. 274 to p. :.,S and p. 351 to p. 481 
in the printed record) must be borne by 
the appellant, and tne Registrar of’the 
Privy Counc.l should disallow all costs of 
and incidental to these irrelevant docu¬ 
ments when taxing the costs of the appeal 
incurred in England. 

Their Lordships will humbly’ advise, his 
Majesty accordingly. 

Z; K * Appeal a!lowed. 

Solicitor for the Appellant—Mr. E. 
Dajgadc. 

Solicitors for the Respondent—Messrs. 
Barrow Rogors and fteiil. 


imwrun, duxJiuiAii UUiXUaiSSlONEB S. 

COURT. 

Civrt Revision No. 106 of 1923. 
Octobers, 1923. 

Present: —Mr. Baker, Officiating J. C. 

K ASH l R .4 M— D e fe nde NT— Applicant 

versus 

BARKYA and others—Plaintiffs— 

Non-Applicants 

Contract Act (IX of 1872), s. 23 —Two 
documents—One transaction—One document illegal 
--Illegality whether affects both documents—Civil 
Procedure Code (Act V of 1908). 5. 115— 

^ evt5lon ' Cause of action, electee passed without 
— Illegal exercise of jurisdiction. 

. If , t ' vo documents are part and parcel of one 
‘angle transaction and one of them is tainted with 
illegality, the other is also tainted with the same 
illegality and is void. [p. 47 , Co l. 2.) 

It a Court passes a decree in a case in which 
there is no cause of action, it acts in 
the exercise of its jurisdiction illegally and in¬ 
terference in revision is justified, [p. 48. col. 1.] 

A. promised to pay Rs. 300 in consideration of 
>eing a partner in a lease of land unauthorised 
by law and executed a pro-note in favour 
of a creditor of the lessor. The lease having fal- 
eu hrough, the creditor sued A. for recovery 

rail dwe under the note; 

tieta, thatthe note was invalid under law and no 

col S 2 ] aCtl0n Could be based thereupon. ]p. 47 . 

Application for revision of the decree 
dated the 13th March 1923, in Civil Appeal 
No 4 of 1923, decided b>’the Additional 
District Judge, Betul. 

v?* B-Gokhale, for the Applicant. 

Mr. Ha. Gupta> for the Non-Applicants. • 
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ORDER.—The facts of this case are 
somewhat unusual. Girdhari, the se] r.rat¬ 
ed brother of the applicant Kashiiain, had 
passed two bonds to the non applicants 
and on accounts being made Rs. Goo were 
found due. It was arranged that a fresh 
advance of Rs. 270 should be made and 
for a total considerat ; on of Rs. 870 Gir¬ 
dhari should execute a lease of his occu¬ 
pancy land for 20 years to the creditors. 
The present applicant agreed to pay 
half the Rs. 270, that is Rs. 135* 
to his brother and he passed a note 
to the creditors for Rs. 300, half the 
amount due by his brother to them. 
Subsequently, the lease fell through and 
the creditors, non applicants, sued Kashi- 
ram on this note, the suit be ng framed 
as if he had undertaken to pay half h s 
brother’s liability. The defendant, how¬ 
ever, pleaded that it had been agreed 
that he was to have a half share in the 
lease along with the plaintiffs and on 
that understanding he had executed the 
note. After some delay the plaintiffs 
ultimately admitted that it was so. The 
First Court dismissed the suit, holding that 
as he lease was void because occupancy 
land could not be let for more than a 
year under section 38 of the Tenancy 
Act, tlie consideration of the document 
in suit was illegal and it was accord¬ 
ingly void. 

On appeal the additional District 
Judge, Betul, reversed the decision of the 
First Court on the ground that the note 
in suit was a transaction independent 
of the lease and that the defendant had 
undertaken to pay the Rs. 300 on behalf 
of his brother. He therefore awarded the 
plaintiff's claim. The defendant appl es ; n 
revision. 

The decision of the learned Additional 
District Judge appears to be based on 
the plaint and not on the subsequent plead¬ 
ings. It has been clearly admitted by the 
plaintiffs that the defendant was liable 
to half the consideration of the agreement 
as a co-lessee of the plaintiffs and that 
the only reason for executing the docu¬ 
ment was that he joined the plaintiffs hi 
equal rights as a lessee. Tt has been con¬ 
tended that by these pleadings the plaint¬ 
iff’s Pleader only meant that the defendant 

a£*ee<l to undertake half his brother’s 


liability on condition of his being given 
a half share ini he lease. But a reference 
to the agreement executed by G rdhariwill 
show that the lease itself was executed in 
consideration of the full liability of Rs. S70, 
and there was, therefore, no necess ly 
for the defendant to undertake any part 
of his separated brother's liability. It ir< 
thus clear that the consideration for the 
document was the fact o defendant being 
allowed to be a lessee along with plaint¬ 
iffs. 

Both documents are dated the same 
day ond must be treated as one transac¬ 
tion. This being so, it appears to me that 
there is no consideration whatever for 
the document executed ly the defendant. 
The lease is illegal and void and the 
contract is void. The defendant is r.ot, 
therefore, liable011 the note. No a.uthority 
is necessary for ths propostion. How¬ 
ever I may refer to Luxinanlul v. Mvl- 
shankiir (1) in which it was held that as the 
sale-deed and rent note, which latter was 
merely intended to secure interest on the 
principal sum, were part and parcel of 
one single transaction, the rent note was 
tainted with the same illegality which 
affected the sale deed and, therefore, also 
void. This will apply to the present case 
where the note executed by the defendant 
was part and parcel of the transaction 
reliting to the illegal lease. 

It is contended that the Court has no 
power to interfere in revision with the 
finding of the lower Appellate Court. 
In the present case the lower Appellate 
Court has disregarded the admissions in 
the pleadings and the decision of the 
case is against the pleadings themselves. 
If it had been stated in the plaint 
that this note had been executed by 
defendant in order to make him a 
partner with the plaintiffs in the lease of 
occupancy land for 20 years, it would be 
apparent that the plaintiffs had no cause 
of act on. In a similar case, where the 
plaintiff had no cause of action, the Ailaba¬ 
ba d High Court interfered in revis’on: cf. 
C. Ross Alston v. Pitambar Das (2) in which 
at pace 523 the learned Chief Justice dis¬ 
cussed this question and pointed out that 

(1) 32 B. 4-191 10 Bom. I,. R. 553- 
GJ 25 A. 309 ; A. W. N. (1903) 104 ( F - *.)♦ 
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in that case there was no cause of action 
and, therefore, the District Judge acted 
in the exercise of hisjur>dict 0:1 dleg llv 
with n the meaning o c sect on 622 of the 
old Civil Procedure Code, now section 115. 
I am of opinion that these remarks apply 
to the present case and this Court lias 
power to interfere. 

I, therefore, set aside the decree of the 
lower Appellate Court and the plaintiffs’ 
su : t will be dismissed with costs in all 
Courts. 

S. D. 

Decree set aside. 


MADRAS HIGH COURT. 

Civil Revision petition No. 295 of 1922. 

April 11, 1923. 

Present: —Mr. Justice Devadoss. 

R. M. P. PERIANAN CRETTY— 
Plaintiff—Petitioner 
versus 


MARIAPPAN AS ART and others— 


Defendants— Respondents. 

Limitation Act (IX of tqo 8 ), Sc/i. 1 , Arts. 74, 
75 —Instalment bond—Whole sum due on default — 
Demand, failure to make, effect of — Waiver — 
Limitation, commencement of. 

Article 75 of Schedule I to the Limitation Act 
gives an option to the promisee oi a note or the 
obligee of a bond to waive the consequences of 
a default. Where no option of waiver is i» : vc-n, 
time begins to run from the date of default, 
[p. 49, col. 2.] 

The Statute of Limitation runs from the time the 
plaintiff might have brought his action unless he 
was subject to any disabilities specified in the 
Statute, [p. 50, col 2] 


Where an instalment bond provides that if 
there is a default ot payment ol any one instal¬ 
ment, interest shall be charged for' the entire 
amount remaining due from the date of default 
without reference to subsequent instalments and 
that the aggregate principal and interest shall he 
paid on demand, on the making of a demand 
after default has been made inpayment of anv 
one instalment, the whole amount becomes due 
and time runs from the date of the demand, but 
if no demand is made, the option given to* the 
plaintiff is gone, and time begins to run in respect 
of each instalment as it becomes due. [p. 40. col 2* 

p. 50| col. 1.3 ’ * 


Ramidh Bibi Animal v. Kandar.ami Piilai, 
5*. Ind. Cas. 724; (1910) M. W. N. 82; 25 M. L. T. 
1 5 j; 0 L. W. 479; and Scetharamayyar v. Mumsami 
M uialiar, 50 Ind. Cas. 87; (1919) M. W. N. 1S5; 
37 M. L. J. 61?; o I.. W. 127, distinguished. 

H anmantram Sadhurani Pity v. Aithur Benvies, 
8 B. ; } Ind. Dec. ts. s ) 750 and Hemp v. 

Garland , (1843) -f Q B 5 T 9I 12 L. J. Q. B. 134; 7 
Jur. 3':2; 3 G. & D. 402; 62 R. R. 423; 114 12 , R. 
991, rclied on. 

C. R. P. No. 139 of 1922, not followed. 

Petit’on under section 25 of Act IX 
of 1887, praying the High Court to 
revise th e decree of the Court of the 
Distr ct Mttnsif, Madura Town, in Sn all 
Cause Suit No. 14S0 ot 1921. 

Mr. D. R.im• swa my A iya nga r, f or 
the Petitioner.—The plaintiif in the lower 
Court is the petitioner here. The suit 
was on an instalment bond. The debt 
was payable in ten monthly instalments 
with 0 further provision that A there 
was default in the pajment of 3 nJ ore 
instalment the plaintiff couIq ‘bvhenever 
he desired" demand pavment of the whole 
of the balance then due irrespect ve of 
future instalments. My submission is that 
to such a bond Art. 75 applies. As 
there is an option reserved to the p'aint- 
iff he i3 entitled to make the demand 
at any time till the last da.te after wh ch 
there can be no right to demand. See 
Ratna.ih Bibi Ammal v. Kandasctmi Piilai 
(1) (Spencer and Krsbnon, JJ.) The word 
"on demand" f“Thangal vendumbodhu” 
has been considered in Seethara • 
mayyar v. Munisami Mudaliar (2). In 
that case it was held that Ihe oblgee 
has a right to waive his c<aim to deirand 
and time does not begin to iun unless 
and until he exercises his option. 

Unless the defendant proves that there 
was an earlier demand I am entitled to 
sue within 3 years of the date of the 
last instalment. This is recogn sed in 
C. R. P. No. 139 of 1922 a judgment of His 
Lordship, Mr. Justice Phillips Who also 
held that plaintiff can wa.i\e payment by 
instalment in which case time will run 
only from the last instalment date. 


(1) 51 Inrl. Cas. 724; (i 9 i 9 ) M. W. N. £2; 25 M. 
L- 1 • 154; 9 L. W. 479. 

(2) 50 Ind. Cas. 87; (1910) M. XV. N. 1S5; 37 
L. J, 613; 9 L. W. 427. 
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See also Hanmantram Sadhuram Pity v. 
Arthur Bowles (3). At page 5 68 the obser * 
vations are clearly in ray favour. Else 
Arts. 74 and 75 could apply to identical 
cases. The scope of the two is d fferent 
and tbit distraction would have full 
meaning only according to ray contention. 

See also Seelharamayyar v. Munisami 
Mudxliar (2), Ramadh Btbi Ammal v. Kanda- 
sami Filial (1) and Mackenzie v. Tiru- 
ven^adathan (4). 

JOD&MENT.—This is an application to 
revise the decree in S. C. S. No. 1420 of 
1921 on the file of the District Munsif's 
Cmrt, Midura Town. The plaint'lf brought 
thi suit for Rs. 90 due on an instalment 
bond dated the nth September 1917 exe¬ 
cuted by the first defendant and the father 
of the defendants Nos. 2 and 3 for Rs. 50 
paycable in ten monthly instalments of 
Rs. 5. The District Munsif dismissed 
the suit in respect of nine tenths of the 
claim as being barred by the law of 
limitation and gave a decree only in re¬ 
spect of the last instalment. 

Tue respondents do net appear here. 
It is urged that time did not begin to run 
against the plaintiff till nth July 1918, 
the date on which the last instalment 
fell due by reason of the provis’on in 
the boni 1 chat the whole amount shall be 
payable on demind if anyone of the in¬ 
stalments was not paid on the same date, 
and that Art. 75 of the Limitation 
Act is applicable to the case, and the 
suit filed on 4th July 1921 is within 
time. 

Reliance is placed on two decisions 
reported in Ramaih Bibi Animal v. 
Kun das ami P ilia i (1) and Seetharamayyar 
v. Munisami Mudaliar (2). In the first 
case tae suit was upon an hypothecation 
bond in which there was a provision 
that interest should be paid every s x 
months and the principal before a fixed 
dite and in default “we shall pay, when¬ 
ever you require, the interest accruing 
due for the days overdue at the aforesaid 
rate, and the principal amount.” The 
mortgagor committed default in paying 
interest. Spencer and Krishnan, JJ., held 


(3) 8 B. 561; 4 Ind. Dec. (N. 9.) 750. 

(4) 9 M. *71* 3 lad. Baa. («.-».) 585. ' 
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that no demand was made for payment 
of the pr ncipal and, there!ore, lime did 
not begin to run from the date of the 
default of payment of interest. In the 
second case, Seshagiri Iyer, J., sitting as 
a Single Judge, made the following obse r va- 
tion in regard to a provision in the bond 
that if there was a default in the pay¬ 
ment of any instalment, the whole money 
would be payable on demand, “I think 
that the parties deliberately used the 
expression, because, although there was 
a liability to pay each of the instalments 
separately, they intended to make A a 
condition piecedent that a demand 
should be made if the whole amount is 
to be asked to be paid at once.” It is 
open to the obligee of a bond to waive 
hi; rhht to claim the whole amount in 
default of payment of an instalment wheie 
the provision is that the whole amount 
is payable on demand in case of default; 
time does not begin to run against him 
unless and until he exercises his option. 

In this case the suit was brought 
nearly three years after the last pay¬ 
ment became ’ due. The plaintiff had 
an option till the last instalment fell 
due to claim the whole amount includ¬ 
ing the last instalment. But since the 
last instalment fell due the option was 
gone. To uphold the contention of the 
petitioner would be giving a longer period 
o? limitation 1 than that prescribed in 
Art. 74 of the Limitation Act- Article 75 
is quite clear in its terms. It gives an 
option to the promisee of a note or the 
obl’gee of a bond to waive the con¬ 
sequences of a default. Where no option 
of waiver is given, time begins to run 
from the date of default. My attention 
h^.s been drawn to a recent decision of 
Phillips, J. in C.R. P. No. 139 of 1922 
in which he held that “it isopen to plaintiff 
to waive the payment by instalments and 
in that case the principal would only be 
payable on 24th February 3918 and the 
sut is then withintime.*’ With great 
respect, I am unableto follow the decision. 
The provision in the bond here is “In 
the course of sue payment, should there 
be any default of payment on the due 
date in any month as aforesaid interest 
at one pie per rupee per day shall be 
charged for the entire amount remain- 
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ing due troni the date of default with¬ 
out reference to the subsequent monthly 
instalments and the aggregate sum ©l 
principal and interest so accruing due 
shall in cash be paid in lump by us to 
you on demand without an}' apportion¬ 
ment of liability being pleaded by us." 
The option is given here to the obligee 
to claim the whole an oant on default of 
payment of an .nstalment without ie- 
ference to subsequent instalments. Such 
a pro vs ion cannot be held to extend 
the period of limitation to three years 
from the d.ite the last instalment fell 
due. The petitoner’s Vakil reled upon 
H.inmintram Sadhuratn P'ty y. Arthur 
Bowles (3) as supporting his contention. 
But 1 do not th : nk it helps h m. 
Birdwooi, J„ observes at page «68: “The 
plaintiff could, under the bond, have exer¬ 
cised the option of delaying his demand 
for payment of the whole sum remaining 
due und p r it at any time so long as 
any monthly instalment remained in 
respect of whcli default co u ld be made; 
and it is not alleged that at the time 
when demand was made in January' 
18 '4 the last instalment had become 
already overdue for m,r e than a month, 
and that the whole amount had, there¬ 
fore, become payable irrespective^ any 
demand; for the making of which, indeed 
no opportunity would thereafter have 
remained. Assuming, ther c ior e , that so 
late as in January 1884, an instalment 
was payable,—an assumption which ra n 
safely be made, without entering i n t 0 anv 
e*act calculation of the tim e when the 
last instalment would become due inas¬ 
much as 50 monthly payments would be 
required to clear off th e principal cUbt 

iSsTthift h ° ld th f !t — n 

18S4 that cause of action was giv en The 

Emitted on the ,8th A p,f, 
1684. In the present case there is no evi- 
dence that any demand was made before th e 
last instalment fell due Tn L *. \ 

to plam - t the cause of action 'isLid 

dat^on whiS “he'bst JU,y t I9I<5 ' the 
due I think fL il St nstalment fell 

•Benman in Bmp vJlXnPd) are app^ 

** 9 * fc,3 ‘ 
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l : cibb to the present case. “In this 
dse there was default more than six 

years ago, and upon that the pin’ntiff 

might, if he j leased, have signed judg¬ 

ment and issued execut cn for ail that 
remained due. or he might have main¬ 
tained his action. If he chose to wait 
t' 11 all the instalments became due, no 
doubt he nr'gbt do so. But that which 
was optional on the part of the pla'nt- 
ilt would rot affect the rh lit of the 

defendant. He might well consider the 

act 0:1 as accruing from the time that the 
plaintiff had a right to mainta n it. The 
Statute of Limitation runs from the time 
the plaintiff might have brought hisacticn 
unless lie was subject to any disabilities 
specified ’n the Statute, and as the plaintiff 
night have brought hs action upon 
the first default, if he did not, to enter 
up judgment, w r e th nk that the defer.d- 
an- is entitled to the verdict upon the 
plea of the Statute of Lmtatior.." 
According to the terms of the bond, on 
the making of a demand the whole 
amount becomes due, and time would 
begin to run from the date of the demand. 
If no demand is made tl.e option given 
to the pla'ntiff is gone, and time begins 
to run in respect of each insta’meut as 
it becomes due. The District Munsf las 
rightly i iven a decree in respect of the 
last instalment which becr.ir e due within 
three years of the dat e o! plaint. 

The petition is dismissed. 

v. n v. Petition dismissed. 

n. n. 
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Present:— Mr. Baker, Officiating J. C. 
MUIJ,A FAIZ A LI —Defendant No. 1 

—appellant 

versu 

Musatnmai HARKUAR and another— 
Plaintiff and Defendant No. 2 — 

Respondents. 

Civil Procedure Code (Act V_ 0/1908), Q> XX h 
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MUM, A PAIZ AT.I V. HARKUA-. 

r. 63. —Title suit—Burden of proof—Transfer of 
Properly Act ( I V of iSS2), s. Si— Fraudulent trans¬ 
fer — Intention to defeat and delay creditors—Hindu 
Law—Joint family—Gift by undivided cc-pa,ee¬ 
rier s, validity of. 

Under Hindu Law a gift even of his own share 
in joint family property by an undivided co-par¬ 
cener is invalid, [p. 51, col. 2.] 

Sobharant v. Makdu, 12 C. P. L,. R. 6s, relied on. 

In a suit instituted after the summary rejec¬ 
tion of a claim under O. XXI, r. 58 of the Civil 
Procedure Code, the onus of establishing that the 
transaction on which the suit is''based was 
entered into in good faith lies on the plaintiff, 
[p. 51, col. 2.] 

G Huns ham Das v. Uma Pershad , 50 Ind. Cas. 
26 \\ 15 N. I,. R. 63 ; 17 A. L. J. 41**; 36 M. I,. J. 
483; 21 Bom. Iy. R. 472; 23 C. W. N. 817; (1010) 
M. W.N. 513; io Iy. W. 511; 1 U. P. Iy. R. (P. C .) 
86 (P. C ), followed. 

When a transfer is made gratuitously and the 
•effect of the transfer is to defeat or delay any cre¬ 
ditor, the intention on the part of the transferor 
so to defeat or delay may be presume el. Where 
the available assets left alter the conveyance arc 
’ not suffi.'ient to pay the debts of the transferer 
•the law will infer an intention to defeat and dc-lay 
creditors, [p. 52, col. i.J 

Seth Mohanlal v. Balmukand 17 C. P. L- R 24, 
followed. 

APP-al from a decree of the District 
Jad;e, Hoshangabad, in Ci\il Appeal iso. 8 
.of 1922, dated the nth April 1922. 

6 

Mr. J. Sen. for the Appellant. 

■ Mr. N. G. Bose, R. B., for Respondent 
Ko. 1. .. 

JUDGMENT.—The facts of this case ar e 
as follows:—The appellant Mulla Faiz 
Ali obtained a decree against defendont 
N ). 2 .Kaluram and in execution of it 
attached the property in suit as the prop¬ 
erty ot Kaluram. The plaintiff-respond¬ 
ed, Miiimmit Harkuar, who is Kalurani's 
sister, filed an objection against the at¬ 
tach nent but it was dismissed on the 
22nd of January 1921. Thereupon she 
brought a suit, as requ : red by O. XXI, 
r. 63, Civil Procedure Code, for a 
declaration that the property was her own 
and not liable to attachment. Sheclaimed 
Under a deed of gift, dated the 27th 
February 19r9. The F.rst Court found in 
the plaintiff’s favour and passed a decree 
tnat the plaintiff was eat.tied to get 
possession, and an appeal by the de r end- 
ant was dismissed by the District Judge 
oi Hoshangabad. From th s decree the 
p esent appeal is presented . . i 

The Courts below do nit appear to have 
applied the law correctly. The suit is one 


for a dec!a ration and not for possessum, 
hence t :ie decree of the F.rst C >urt for 
possession was clearly wrong. The plaint 
is based on a deed of gift by the defend¬ 
ant No. 2 to the plaintiff, dated the 
27th February 1919. and the prayer is 
for a declaration that the land belongs 
to the plaintiff and not to the defendant 
No. 2 and is not liable to attachment and 
sale, and for an -injunction against sale. 
Bith the Courts below have found that 
the land was not the sole property of 
Kiluram who passed the deed of gilt 
but belonged jointly to him, liis father 
and brothers. They appear to think that 
:the remainder of the family acquiesced in 
the gift. Now the plaintiff's case is not 
based on a gift to h?r by her father and 
brothers but on a gift by Kaluram alone. 
A gift even of his own share by an un¬ 
divided co-parceuer has been held to be 
invalid in Sobharam v. Makdu (1). How¬ 
ever/ this point is not of much import¬ 
ance as what the appellant seeks to 
attach is whatever interest Kaluram has 
in the property and on the pleadings in 
this case it is e’ear that whatever 
Kiluram had he purported to convey to 
his sister, the plaintiff. In such a case 
the only question is whether the transac¬ 
tion was intended to defeat the claims 
of creditors under section 53 of j the 
Transfer of Property Act, a point which 
has not been relerred to at all by the 
Courts below. • i 

It has been held by the Privy Council 
in Ghunsham Das v. Uma Pershad (2) 
that in a suit instituted after the sum¬ 
mary rejection of the claim under sec¬ 
tion 278 of the Civil Procedure Code, 
1882, (O. XXI, r. 58 o f the new Code), the 
onus of establishing that the transaction 
On which the suit is- based was entered 
into in good faith lies on the plaintiff. 
The only evidence which the plaintiff 
has produced shows that there was a trans¬ 
fer of possession, which was admitted 
by the milguzar to whom she paid ren*, 
and her name is entered in the village 

record. The fact that the requisites of 

• > ^ * * • 

(1) 12 C. P. L. R. 63. 

(2) 50 Ind. Cas. 264; 15 N. I, R. 6S; 17 .A. I/. J. 
410; 30 M. L. J. 48J; 21 Bom. L R. 472; 23 C.W. N. 
817; (1919) M. VV. N. 513; 10 I,. W. 51IJ I U. P. 

R, (P. C.) 86 (P, C.). 


iNDTAN CASKS; 


52 

shbo balak v . gaya prasad. 

a gift were complied with and that the 
proprietor of the village recogn'sed her 
claim to the land in suit, does not at 
all affect the question at i 0 sue in the 
present case. 

The appellant applied for an injunction 
restraining Kaluram from disposing of the 
property during the pendency of the suit. 
The injunction was refused on 17th Feb¬ 
ruary 1919, and the deed of gift is dated 
27th February 1919. It is not disputed 
that Kaluram had no property other 
than that which he transferred to the 
plaintiff, his sister. The case is on all 
fours with that in Seth Mohanlal v. 
Balmukzni (3) where it was laid down 
that where a transfer is m?de gratuitously 
and the effect of the transfer is to defeat 
or delay any creditor, the intention on 
the part of the transferor so to defeat 
or delay may be presumed. If the avail¬ 
able assets left ?.fter the conveyance were 
not enough to pay the debts of the 
transferor, then the law would infer an 
intention to defeat and delay. In the 
present case when the deed was executed, 
the appellant was a creditor of the 
don^r. The mere fact that he had not 
at that time obtained a decree is ini- 
.material: cl Ishvar Timappa Hedge v. 
Devar Venkappa Shanbog (4). The gift 
hid the effect of defeating or delaying 
him. The plaintiff could only disprove 
the intention to defeat or delay by show¬ 
ing that over and above the property 
g-ited the donor possessed available as¬ 
sets sufficient for the dscharge of hs 
debts. Admittedly he had no other as¬ 
sets and he shortly afterwards became 

. .. , , circumstances the 

intention to defeat and delay would be 

presumed and the transaction is voidable 
at the option of the appellant who has 
been so defeated or delayed. 

!s , that the a PPeal must be 
allowed. Th; decrees of the lower Courts 

are set aside and the plaintiff's suit must 
be dismissed with costs throughout 
Respondent No. 2 to bear his own coste, 

appeal allowed. 

(3) 17 C. P. L. R. 2 4 i 

(4) 27 B. 146; 5 Bom. I,, r. I9t 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1595 

of 1920. 

May 4, 1922. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Gokul Prasad. 

SREO BALAK and another— 

Appellants 

versv.s 

gaya prasad and others— 

Respondents. 

Evidence Act (I of 1872), 5. 35 —Entry in deceas¬ 
ed chaukidar’s register, whether admissible — Proof 
that entry was made by deceased , 

An entry in the register of a deceased chavkidar, 
not shown to have been made by the deceased, 
is not admissible in evidence under section 35 
of the Evidence Act. 

Jiwun Bakhsh v Khan Bahadur Khan, 19 Ind. 
Cas. 528. followed. 

Sanipat y. Gann Shankar, 10 Ind. Cas. 713; 14 
O. C. 68, referred to. 

Second appeal from a decree of the 
District Jud^e, Cawnpore, dated the 30th 
July 1922. 

Messrs. P. L. Banerji and Iqbal Ahmad, 
for the Appellants. 

Messrs. U. S. Bajpai and Damodar Das, 
fo r th e Respondents. 

JUDGMENT.— The only question raised 
in this appeal is as to the admissibi¬ 
lity in evidence of the register of 
births and deaths kept by a village 
chaukidar. 

The lower Appellate Court has come to 
the conclusion that it has not been shown 
that the entry Lad been made .by the 
chaukldar himself, and the chaukxdat 
being dead, the entry could not be ad¬ 
mitted in evidence under section 35 
Indian Evidence Act. In support, of this 
view the learned Judge has cited the 
case of Sampat v. Gaurt Shankar (i). 
That case has not only been consistently 
followed in that Court but has also- met 
with the approval of this Court in the 
case of Jivoan Bakhsh v. Khan Bahadur 
Khan{ ). We are bound to follow this 
last-mentioned case and no argument 
has been advanced before us to male© 
Us come to a different conclusion. We, 
therefore, think that the decree of the 
Court below was correct. This appeal is 
dismissed with costs, 
z. k. Appeal dismissed, 

(1) 10 Ind. Cas. 713- 14 o. C. 68. 

(2) 19 Ind. Cast 528. 
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MATJNfc LtT GALE 0 . MAUNO tU PO. 

UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appe\l No. 270 of 1921. 

August 8, 1922. 

Present: —Mr. Brown, A. J. C. 

MAUN G LU GALE and others — 

D e fend Ants —A ppell a NTS 

versus 

MAUNG LU PO and others — 
Plaintiffs—Respondents. 

Buddhist Law, Burmese — Succession—Death of 
•parent—Marriage of surviving parent—Death of 
latter — Partition, right of-~-Causes of action, sepa¬ 
rate—Partition suit—Mesne profits whether can 
he claimed — Plaint—Mesne profits , amount of, 
whether must be stated—Civil Procedure Code ( Act 
V 0/1908), O. V II, r. 2, applicability of. 

So long as a Burman Buddhist husband and 
w fe are alive their property, from whatever source 
derived, forms one estate, in which all members 
of the family have an interest, but which is 
under the control of the husband and wife. If 
one of the couple dies and the surviving partner 
marries aga n, the property is ordinarily treated 
as the property of the second marriage during 
the continuance of that marriage, and forms 
one estate together with property acquired during 
the second marriage. It is only on the death of 
the surviving spouse of the first marriage that the 
manner in which the property is acquired becomes 
important. [p; 54, col. 1.] 

Similarly when, after the death of the common 
spouse, the surviving widower or widow retains 
the property still intact and no partition takes 
place the estate is still one estate only. It is only 
when the claim to , partition is made "that the im¬ 
portance of the manner in which the property is 
acquired arises, [p. 54, cdl. 2.] 

The children of the first marriage have a right 
to sue for partition on the death of the first parent 
but if they fail to exercise that right, the estate 
remains an undivided family estate and a fresh 
cause of action accrues to them on the death of the 
surviving parent. Tp. 54. col. 2.] 

Where a plaintiff in a suit for partition is not 
in possession of any of the joint family property, 
he can claim mesne profits from the date of the 
suit. [p. 55, col. 2.] 

The rule laid down in O. VII, r. 2 of the 
Civil Procedure Code which requires a plaintiff 
to state in the plaint the approximate amount 
of niesne profits claimed does not apply to a ca. c e 
where mesne profits are claimed only from the 
date of the institution of the suit. r fp. 56, col. x.j 

Ramkrishna v. Bhimabai, 15 B. 416; 8 Ind. Dec. 
(N. S.) 283, relied on. 

A^pe'l against the decree of the District 
Court, Magwe, passed in Civil Appeal No. 4 
of 102 2. 

Mr. A.C M\ihtr)e$ t {ox the Appellants. 

Messrs. <Tha Gywe and Aiyur, for the 
Respondents. 

JUDGMENT.-—'The plaintiffs-respondents 
are the children and grand-children of 


Mtun" Rviuk Re and Mi Ri, deceased. 
Ma Ra died mmv vents ago and some 
v^trs after her death Mating K^-auk 
Re married Mi Th ? t Ma Tlut had heen 
married before and hid children hv her 
former marrace. She also had children 
by Maung Kvauk Re. The appellants- 
defendants are ch'tdren by the two 
marriages of Mi Thit. Mating Kvauk 
Re died about the year 1204. and Ma 
Thit in the year 1281. The plaintiffs 
claim that the land in su : t was the 
ancestral property of Ma Ra, and sue 
for possession of it, and for mesne 
profits. The facts may now he taken 
practically to be und ; sputed. In the 
Trfal Court the plaintiff MnungPoThit 
only was examined as a witness, and 
the parties apparently agreed to accept 
what he stated as true. Tn any event 
no evidence of any sort is brought to 
contradict his evidence. He is old 
enough to hive personal knowledge of 
the history of the land, and his state¬ 
ments may be accepted to the effect that 
the land in suit was the ancestral pro¬ 
perty of Mi Ra. It may also be accepted 
from his statement th°t Mi Thit left on 
her death, besides the land, certain 
joint properties of her marriage with 
Muing Kyauk Re. Both the lower Courts 
have given the plaintiffs a decree for 
possession of the land and for mesr.e 
profits, and the principal ground of 
attack taken against these decrees in 
this Court is that the suit was barred 
bv limitation. It is contended on behalf 
of the appellants that the cause of 
action arose on the death of Mating 
Kvauk Ka ' which occurred con¬ 
siderably more than twelve years 
before the filing of the suit. The 
plaintiffs might, had they so wished, 
have sued Ma Thit and her children 
for partition of the estate in accordance 
with the rules laid -down in section 
229 of Volume I of the Ex-Kin wun- 
mitigvi’c Digest. But thev did net do 
so. and the q^esti^n for drv-i* : nn is 
whether a fresh cause of action arose 
on the death of Mi Thit, and. whe¬ 
ther they are ent ; tied now to sue for 
partition in accordance with the rules 
laid down in section 238. It is con¬ 
tended on behalf of the appellants that 
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trom the very nature of. the. suit it 
is clear that Ma Thit is not a joint 
owner of the property with the plaintifis. 
If she were her children would be 
entitled to a share in the property. 
The plaint as drafted does lend some 
colour to this contention. The p ainti.Ts 
do not in their plaint ask for partit on 
at all. They state that the land in suit 
w.is the ancestral property of Ma Ka, 
and th^y claim that they are entitled 
to it exclusively. They do mention 
certain other property which they say 
belonged to their parents, but they do 
not make it clcr in their p’aint what 
their claim is with rerardto this prop¬ 
erty. Their suit does, therefore, at 
fir^t sight appear to be a suit for the 
possession of certain property which they 
cl'.im to be theirs entirely to ihe exclu¬ 
sion oi Ma Thit’s children, and they 
m.ke no cliim whatever to partition 
of any property. In spite, however, of 
the form in which the plaint is drawn 
up, it wimld appear that the suit is in 
reality a suit by the plaintiff to esta¬ 
blish the ri/hts accruing to them under 
section 238 of the Digest. They have 
subsequently waived any ri.hts thev may 
have to any of the rest of the property. 
And in fact it is doubtful whether under 
the rules laid down in that section they 
would have any right to a ch.im to any 
of the property other than such prop¬ 
erty as was brought by th e ir falher to 
the marriage with Ma Thit. So lo n g 
as a Burman Buddhist husband and wife 
are alive their property from whatever 

source derived forms one estate, in which 
all members of the family h-.ve an inter¬ 
est, but which is Under the control Q f 
the husband and wife. If one of the 
couple dies and the surviving partner 
marries again, the property ^ordinarily 
treated as the property of the second 
marriage during the continuance of th?t 
marriage, and forms one estate together 
with property acquired during the second 
marriage. It is only o a the death of 
the surviving spouse of the first mirage 
that the manner in which the propei tv 
is acquired becomes important. The rules 
laid down in section 220 provirle 
the partition of what is treated a, one 
estate in such a a eventuality. .Sirul- 
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larly when, after the death of the com¬ 
mon sjouse. th e surv’vng widower or 
widow retains ti e property still intret 
and no partition takes piece the ah am • 
m tJ.ats appear to contemplate the 
estate as still one .estate ..ojtty. .It is 
only when the claim to partition is 
made that the importance of the m^rrer 
in which th e property is required .arises. 
It appears to me, therefore, that al¬ 
though under the rules set forth in sec¬ 
tion 238 the children of the first 
marriage obtain the whole ol the prop¬ 
erty of the first marriage, and no 
share in the re'-t of the property, they 
are still suing fora partition of an estate. 
And in tlr’s case although the claim 
is lor the sole possess’on of certain 
land, the suit is neverthetess : n essen¬ 
tials a suit for partition of an estate 
in uh : ch both the plaintiffs and the 
children of Ma Thit have a joint interest. 
In this \iew of the case the rifhl 
to claim partition c n the death of Ma 
Chit under ti e rules in section 238 
arises independently of any right that 
may have ar’sen on the death of Maung 
Kyauk Ke. The p’aintiffs could, if they 
h“d chosen, have sued for a partition of 
the property on the death of Maun? 
K3v.uk Ke. The}' did not do so, and 
the estate st’ll remained an undivided 
family estate in which all the varVus 
heirs had rhh+s vested or un^e^ted. The 
estate having rcrrvii ed ur divided a new 
c’use of action ar^se on the dealh of 
Ma Th't. It is suggested that the pro¬ 
visions of Buddhist D?.w capr.ot override 
the provisions of the Statutory Law 
of Limitation, hut it does rot appear to ire 
to be a question of overriding such a law. 
If the plaintiffs are to be considered as 
suing lor a distributive share of the 
property of their iather within the 

meaning of Art. 123 of the First 
Schedule to the Limitation Act, the 

share for wh'ch Ihey sue did ret becore 
payable u.-.til lb e deal! of Ma Tbit srf, 
therefore, limitation did rot berin till 
then. What they aie sru’rg f rT is 6 

share of the undivided estate left with 

Ma Thit in accordance with a rifht 
which accrued to them only cn tfc* 
death of Ma Thit. Any claim they 
might have made to a share in theit 


INDIAN CASES; 



Vol; 77] INDIAN 

MA0N3 I.U GAZ.E V. MAUKG I.U PO. 

father’s estate on his death nay te 
barred by limitation. But the Buddhist 
Law gives them a right to share in tbe 
family estate left with Ma Thit on her 
death, and it is that right which they 
are now suing to. enforce. On the death 
of . his father an , orasa son is entitled to 
claim one-fourth of the property. But 
if he does not exercise that riiht and 
his mother does not die till more than 
twelve years after the death of his 
father, I do not think it would be 
suggested that he was tarred by the 
Law of Limitation from claiming a share 
of inheritance on the death of his 
mother. S.milarly I see no reason why 
the failure of the plaintiffs to exercise 
their right to partition on the death of 
the : r father should debar them from 
claiming an entirely separate right on 
the death of Ma Thit. Extracts from a 
very large number of dhammathats are 
quoted in Section 238, and in not one 
of these extracts is there any sugges¬ 
tion that the rules as to partition there 
laid down are in any way dependant on 
which of the partners of the last 

marriage died first. It is not suggested 
that the children only of the last 
surviving parent can claim. It appears 
to me that the dhammathats contemplate 
the case in which the family property 
is, as a matter of fact, kept undivided 
until the death of the last of the 
parents, in whatever order they nay 
have died. I am of opinion that, the 
cause of action in the present case arose 
only on the death of Ma Thit and that 
the suit was not baried b}' limitation. 
As regards the share wlrch the plaintiffs 
are entitled to claim I do not under¬ 
stand it to be seriously contended that 
the law his been wrongly interpreted by 
the lower Courts. The majority of the 
dh%mmathats quoted in section ’ 238 in¬ 
cluding the Mattugye lay down that if 
there is joint property of the last 
marriage the children of the first marri¬ 
age each take the property brought by 
their pirent to the subsequent marriage. 
In oneor two passages it is laid down that 
if one of the parents b rings no property 
to the second marriage, then tbe children 
of the other parent by his or h e r first 
marriage do not get all the property' 
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brought bv that r pirent to the second 
marriage. _ But the authority for this 
rule is slight. The great majority of 
dhammathats lay down that the rule 
wh’ch has been followed in the present 
case should be followed if there is prop¬ 
erty of the last marrage. I am of 
opinion, therefore, tb.-t the plaintiffs have 
rightly been given a decree for possession 
oi the land in suit. 

The question remains whether the 
plaintiffs should have teen pi ven a decree 
for mesne profits. The term “m e :ne 
profits" is defined in section 2 (12) of 
the Code of Civil Procedure as “ those 
profits which the person in wrongful 
possess : on ot such property actualiv received 
or m ght with ordinary diligence have receiv¬ 
ed therefrom, together with interest on such 
profits . . . . ." In an ordinary suit 

for partition the question of niesne profits 
can hardly arise. Where there is prop¬ 
erty in possession of both sides, and the 
Court has to adjudicate as to how this 
property is to be partitioned, it can 
hardly be said that either paitv is in 
wrongful possession of any of the. prop¬ 
erty. But in the present case there 
is no allegation that the plaintiffs are in 
possession of any of the property belong¬ 
ing to the estate, and if the finding that 
they ar^ entitled to the lard in depute 
be correct, then they wer e entitled to 
possession as soon as they filed the suit. 
The plaint i n the present case does not 
say from what date mesne profits are 
claimed. But presumably they claim 
mesne profits only frrm the date of 
institution of the su : t. I a anv case they 
do not appear to have established their 
right to any such profits prior to the 
institution. If from the date of institu¬ 
tion the plaintiffs were entitled to 
possession, then they were entitled to ll.e 
usufruct of the land from that date ai d 
in refusing to allow th e pla'ntilfs to 
hive possession the defendants must le 
held to have been ia wrongful possession. 
The plaint sets forth that the four appel¬ 
lants are in possession of the property, 
and th s is not denied in the written 
statement. It is net and never has been 
the case for the appellants that they 
wore willing to make over that posses¬ 
sion when required. Tney still claim 
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that they are entitled to retain posses¬ 
sion. I see no reason, therefore, to inter¬ 
fere with the order foT mesne profits from 
date of institution of the suit. But it 
does appear to me that the order as 
passed by the Trial Courtis wrong. Under 
the provisions of r. 12 of O. XX of 
the Code of Civil Procedure the Court 
may include in the decree foT possession 
a decree directing an enquiry as to rent 
or mesne profits from the institution of 
the suit until the delivery of possession 
to the decree-holder, the relinquishment 
of possession by the judgment-debtor with 
notice to the decree-holder through the 
Court, or the expiration of three years from 
the date of the decree, whichever may occur 
first. But the question of mesne profits 
cannot now be decided in execution. 
After the enquiry has been held a final 
decree has to be passed under the pro¬ 
visions of the second clause of r.12. 

It is objected that under the provisions 
of r. 2 of O. VII of the Code of 
Civil Procedure, when a claim is made 
in a plaint for mesne profits, the plaint 
should state approximately the amount 
sued for. But it does not appear to me 
that this rule can apply to a case where 
mesne profits are chimed only from 
date of institution of the suit. It is 
obviously impossible to state even approxi¬ 
mately the amount of such mesne profits, 
as that depends entirely on the period 
that may e’apse between the date of 
institution and the delivery of the land. 
This was the view taken under the old 
Code in the case of Ramkrlshna v. Bhimu- 
bzi (1). The procedure to be adopted 
in dealing with claims for mesne pro¬ 
fits has been considerably altered in the 

new Code, and such matters can no 
longer be dealt with in execution But 
the wording of r 2 is not greatlv 
altered in the Code of 1908, and it 
must be presumed that the plaintiff is 
not required to perform an impossibilily. 
The decree passed by the Trial Court 
appears to me to be substantially. cor¬ 
rect, and to need amendment only in form. 

. } ‘ llter decree of the lower Courts 
into a decree tor possession of the land in 
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su t and for an enquiry under the pro - 
visions of r. 12 fi) (c) of O. XX of 
the Code of Civil Procedure as to the 
mesne profits accruing from date of in¬ 
stitution of the suit. After completion 
of the enquiry the Trial Court will pass 
a final decree in accordarce with the 
provisions of r. 12 (2), for such mesne 
profits as may be found to he due from 
that date. 

The appellants will play the plaintiffs their 
costs throughout. 

z. k. Decree altered. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 505 of 1921. 

May 23, 1922. 

Present : —Mr. Justice Rvves and 
Mr. Justice Stuart. 

RAM SAMUJH ANt> ANOTHER — 

PL AINTIFFS—Ap PEL I.A I. TS 

versus 

SREORAj TEvVARl and others— 
Defendants—respondents. 

Mortgage — Redemption—Suit by transferee of 
morlgagoi — Term for redemption, validity of, 
whether can be challenged. 

In a suit for redemption of a mortgage brought 
by a transferee of the mortgagor it is not open 
to the latter to raise the plea that the teim for 
redemption fixed in the mortgage-deed is exce; five. 

Second appeal from a decree of the 
District Judge, Benares. 

Dr. K. N. Kaiju and Mr. Harnandan 
Prasad, for the Appellants. 

Mr. Iqbal Ahmad, for the Respond- 
e nts. 

JUDGMENT. —This appeal arises out of 
a suit to redeem two mortgages exe¬ 
cuted in 18S3 and 1888 respectively. The 
mortgages were for a term of sixty 
3 r e 0 .rs. The lower Appellate Court has 
dism ssed the suit on the ground that it 
is premature. In appeal the only point 
strongly urged before us is that the term 
of sixty years was exccss've having 
regard to the value of the property and 
the necessities of the family. This suit 
was not brought by the mortgagors but 
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by the vendees and we do not think it 
is open to them to raise this plea. In 
onr opinion the appeal tails and is dis¬ 
missed. with costs. 

x Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 305 of 1921. 

July 3, 1923. 

Present :—Mr. Justice Lindsay and Mi. 

Justice Sulaiman. 

Musammat MAH RAN A KUNWAR 
Plaintiff—Appellant 

vers it 

Mr. E. V. DAVID, Official Receiver 
of the Property of RAM DUTT 

AND OTHERS, INSOLVENTS. AND 

another—Defendants— 
Respondents. 

Provincial Insolvency Act ( V of 1920), 
ss. 4, 68 , scope of—Stranger aggrieved by act of Re¬ 
ceiver — Remedy—Civil suit, maintainability of — 
Reave of Court, whether necessary—Hindu Law 
—Property purchased in name of wife — Presutnp- 

iion. . . 

Per Curiam' —Section 4 01 the Provincial In¬ 
solvency Act does not confer exclusive jurisdic¬ 
tion on the Insolvency Court, and it cannot be 
said that the only remedy open to an aggrieved 
stranger is to apply ro that Court, [p. 58. col. 2.] 
Where a person has made no attempt to bring 
the matter up before the Insolvency Couit and 
there is.no order of that Court which can be point¬ 
ed out ns amounting to a decision within the 
meaning of sub-clause (2) of section 4 of the Pro¬ 
vincial Insolvency Act, he is at perfect liberty 
to have recourse to the ordinary Civil Courts, 
[p. 58. col. 2 ;p. 59. col. 1.] 

Section 68 of the Provincial Insolvency Act 
provides a speedy remedy to which recourse 
can be had if the person aggrieved chooses to seek 
it. Biit it is n6t the only remedy open to him. 
[p- 59 , eo!. 1.] 

If a person applies under section 68 of the Pro¬ 
vincial Insolvency Act, he is subject to the time 
limit prescribed therein, but if he wants to enforce 
his claim in the Civil Courts in the ordinary 
way, his rights would be those ot an ordinary 
person, [p. 59, co!s. 1 & 2.] 

It is open to a third person whose property 
has been taken possession of by the Receiver, and 
who does not claim title through the insolvent, 
to treat the Receiver as a trespasser and main¬ 
tain his claim in a Civil Court. There is no pro¬ 
vision in the Provincial Insolvency Act other 
than that contained in section 4 of the Act, which 
in any way takes away the jurisdiction of a 
Civil Court try such a suit. (p. 59, col. 2.] 


There is no statutory authority for the proposi¬ 
tion that a person who is suing a Receive r appoint - 
eel under the Insolvency Act has to obtain tlu* 
permission of the Insolvency C» urt. [p. 63, col. i.j 
Per Sulaiman, J .—A Receiver appointc d v.r.dc r 
the Code of Civil Procedure merely holds tin- 
estate on behalf of the Court. The estate docs not 
vest in him, nor does he in any way represent it 
andleave of the Courtis necessaryin order that by 
impleading him the estate may be bound. With¬ 
out leave of the Court he represents nobedy; after 
leave he represents the real beneficiary. A Re¬ 
ceiver under th<* Provinciil Insolvency Act holds a 
different capacity altogether. He is more than a 
mere officer of the Court. Under section 28 (2) of 
the Act the insolvent's estate vests in him. He 
alone, and no one else, represents the estate. He, 
therefore, is the proper party to be impleaded in 
the action. No leave is accordingly necessary 
for suing him. [p. 60, col. i.l 

Under see*tion 4 of the Provincial Insolvency 
Act, if a question of title is actually raised by 
a stranger tr the insolvency and decided by the 
Insolvency Court, the decision is final, anei the 
question cannot be re-openeel. (p. 5 y . col. 2.] 

There is no presumption that property standing 
in the name o f a Hindu woman, even though 
purchased in her name, belongs to her husband, 
(p. 60, col. 2.] 

First appeal from the decree of the Second 
Subordinate Judge, Cawnpore, dated 
the 25th of June, 1921. 

Mr. G. W. Dillon for Messrs. B. E. 
O’Conor and Ramnama Prasad, for the 
Appellant. 

Dr. K. N. Katin, for the Respondents. 

JUDGMENT. 

Sulaiman. J. —This is a plaintiff’s appeal 
arising out of a suit for a declaration that 
she is the owner in possession of a certain 
house situated in the City o c Cawnpore; 
and that the insolvent defendant No. 2 
had no concern with it, and it is not liable 
to be attached by the Official Receiver. 
The house in question was purchased on 
the 29th of May 1914 under a registered 
sale-deed in the name o f the plaintiff. Some 
years afterwards, in 1919. Chl’.ote Lai defend¬ 
ant, the plaintiff's husband, entered into a 
partnership with one Ram Dutt—a commis¬ 
sion agency business—which ultimately fail¬ 
ed in T920. On the X3etition of certain 
creditors the firm was adjudicated an in¬ 
solvent^. nf 1 the Official Receiver took charge 
o f the insolvent’s estate. On the 6th 
of November 1920 he attached Ihe house 
in question as property belonging to the 
the insolvent Chhote Lai. The report of 
the Receiver says that the present plaintiff 
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protested ana stated that the house be¬ 
longed to her parents. 

It is important to note that she made no 
attempt to seek redress in the Insolvency 
Court, but filed this regubr suit for decla¬ 
ration on the 21st of February 1921. 

The Official Receiver, who mainly contest¬ 
ed the suit, pleaded that the house belonged 
to the insolvent and not to the pi intift. 
It was further urged that the plaintiff not 
having raised any objection at the time of 
the attachment was estopped from suing; 
that her only remedy was to file objections in 
the Insolvency Court within 21 days of the 
attachment and the Civil Court had no juris¬ 
diction to try this case, and, lastly, that the 
permission of the Insolvency Court was 
necessary before the institution of the suit. 

The insolvent, as might be expected 
in either view of the matter, supported 
the plaintiff's claim. 

The learned Subordinate Judge decided 
the three legal issues infavour of the plaint¬ 
iff, but on the question of fact came to 
the conclusion that the house in dispute 
belonged to Chhote Hal and not to the 
pi a intiu. 

The plaintiff has come up in appeal to 
this Court and on her bell If the finding 
of fact ariived at by the Court below is 
challenged. The learned Advocate foi the 
defendant-respondent har. not onlv sup¬ 
ported the decree on the finding of facl 
but also on the legal pleas decided against 
him. 


law come first in 
logical sequence, I propose to dispose of than 
first. 


The plea of estoppel raised in the C01 
below has not been pressed at all and 
may be said at once that there was ma 
festly no substance in it. 

The points which have been very stroj 
ly pressed in appeal are: (i) that under 1 
new Provincial Insohencv Act V 

1920 exclusive]urisdiclion is conf'erred 

Insolvency Courts with the result that 

regular suit on the civil side is mainta 

a We as against the Official Receiver, f 

(2) that in any case no such suit withe 

he pe. mission of the Insolvency Co 
can he. J 

Th e argument is that an Official Recer 
under the Insolvency Act is an officer 
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the Court, that, therefore, the act complain-' 
ed of must be deemed to be an act of the 
Court and the person aggrieved thereby 
should have recourse to that Court and to 
no other Tribunal. But the present plaintiff 
not claiming title through the insolvent 
was a stranger to the proceeding and was 
in no way represented therein. It is 
difficult to see how her rights can in any¬ 
way be prejudiced by an act done by the 
Receiver i n spite of her protest. H is 
suggested that the policy of the act is 
to expedite matteis and not to permit 
claims lobe brought after a number of 
years, ana it is argued that it was with this 
object in mind that section 4 was enacted 
which in effect means that the question 
should forthwith be disposed of finally by 
the Insolvency Court. 

In my opinion section 4 of the Act is 
aA enabling section and confers full power 
on the Insolvency Court to decide all 
questions of title or priority or of any nature 
whatsoever which arise before it, or which 
it may deem necessary to decide. Sub- 
c ause 2 makes "such” decision final and 
binding for all purposes on all claimants 
against him. In reality section 5 gives 
to the Insolvency Court the powers of 
a Ciiil Court. 

It is to be noted that prior to the pass¬ 
ing of this Act there was a conflict of opin¬ 
ion between this Court and the Calcutta 
High Court, the view prevailing in the lat¬ 
ter Court being that questions of title 
could be disposea of by a regular suit only. 
Odiously the enactment 0 f section 4 
gives effect to the \iew which pre¬ 
vailed in this Court. I accept the conten¬ 
tion of Dr. Katju that under the new Act 
if a question of title has been actually 
raised by a stranger to the insolvency 
and decided by the Insolvency Court the 
decision is final and the question cannot 
be re-opened in a separate regular suit. 

, however, does not mean that exclu¬ 
sive jurisdiction has been conferred on the 
Insolvency Court, and that the only remedy 
open to the aggrieved stranger is to apply 
to that Court. In my opinion where a per¬ 
son has made no attempt to bring the 
matter up before the Insolvency Court 
and there is no order of the Insolvency Court 
which can be pointed out as amounting 
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to a' decisionwithin the meaning of sub¬ 
clause { 2) of section 4, he is at perfect liber¬ 
ty to have recourse to the ordinary Civil 
Courts.- In the present case the plaintiff 
never appeared before the Insolvency 
Goturt nor put her case before it, nor was 
any esidence led nor any adjudication 
of-her rights made, how then can it be 
said that there is a “decision” against her 
which precludes her from suing ? The 
act of attachment was an act of the Receiver 
and not necessarily an act of the Court, 
much less was it a “decision” by the 
Court. 

The act of the Receiver may be compared 
to the act of the Civil Court Amin who wrong¬ 
ly attaches the property of a third person 
in execution of a decree. Such an act is 
done as much under the authority of the 
Execution Court as the act of a Receiv er 
under tint of the Insolvency Court. No 
special sanctity attaches to the acts of tne 
Receivers under the Act/ It is true that in 
certain particulars and subject to certain 
conditions the decision of the Court 
is o final and absolute against third 
parties also and in that way the pro¬ 
ceeding differs from proceedings in exe¬ 
cution where the order disallowing the 
objection is not final. But in other res¬ 
pects the similarity certainly exists. In 
the absence of such decision the Civil 
Court remedy is not barred.' 

Reliance was also placed on section 
65 of the Act which says that if the 
insolvent or a n y of the creditors or 
any other person is aggrieved by any act 
decision of the Receiver, he may apply 
fo the Court, and. the Court may confirm, 
reverse or modify the act or decision com¬ 
plained of, and make such order as it 
thinks just. It is strongly contended 
that the word “may” in the section should 
read as “mist” and that, therefore, the 
only remedy open to the aggrieved person 
is by way of an application under this 
section In my judgment this contention 
is untenable- Section 68 provides a speedy 
remedy to which recourse can be had if 
the person aggrieved chooses to seek it. It 
is not the only remedy open to him. Of 
course if a person applied under that 
section, h^ would be'subject to the time 
limit prescribed therein. But if he wanted 


to enforce his claim in a Civil Court under 
section 9 of the Code of Civil Procedure, 
his rights would be those of an ordinary 
person. I am of opinion that it is open 
to a third person who does not claim title 
through the insolvent, to treat the Receiver 
as a trespasser and maintain his claim in 
a C’vil Court. There is no provision in 
the Act other than that contained in section 
4 which in any way takes a wav the jurisdic¬ 
tion of a Civil Court to try such a suit. 

I11 the case of Bliairo Prasad v. S. P. C. 
Dass (1) which came under the old Act, the 
opinion was expressed that a stranger to 
the insolvency may, at his option, seek his 
redress in the ordinary Civil Court. 
The effect of section 4 of the new Act has 
in no way been to alter the law so far as 
this point is concerned. 

The next point urged is that before 
instituting the suit it was necessaiy to 
obtain the leave of the Insolvency Court. 
It is conceded that there is no statutory 
provision under which such leave is neces¬ 
sary. On the other hand, it may be point¬ 
ed out that whatever provision there is 
in the Act relating to the grant of such 
leave is confined to claims of creditors. 
Reference may be made to section 28 sub¬ 
clause (2) which provides that no cre¬ 
ditor to whom the insolvent is indebted 
shall commence any suit or othei legal 
proceeding, except with the leave of the 
Court and on such terms as the Court may 
impose. If leave were necessary in ?11 
suits, this provision would be altogether 
superfluous. I may also point, out that 
under section 20 (6) the power of a secured 
creditor to realise or othei wise deal with 
his security remains unaffected. Much 
less can then the rights of a stranger who 
claims an independent title be prejudiced. 
The utmost that cm be said is that an 
Official Receiver is a public officer within 
the meaning of section 2 sub-clause (17) 
(d) of the Civil] Procedure Code, and that 
notice under section 80 is necessary In 
the present case it is not disputed that such 
notice was sent before the institution of 
the suit. 

It is, however, very strongly urged that on 
general principles it should be held that 

(i) 51 Ind. Cas. 113; 17 A. I* J. 787; 1 U- ) . 

L. R. (A.) ix8. 
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an Official Receiver is merely an officer of the 

Court and that no suit can be maintained 
against him unless the leave of the Court 
which appointed him has first been obtained. 
Reliance has been placed on some cases 
-of the Bombay, Madras, Calcutta and Patna 
Hich Courts in supprit of this contention. 
None of the cases cited, however, are cases 
arising out of insolvency proceedings. 
A Receiver appointed under the Code of 
Civil Procedure inertly holds the estate 
on behalf of the Court. The estate does 
not vest in him, nor does he in any wav 
represent it. Leave of the Court is’neees- 
sary in order that b> impleading him the 
estate may be bound. Without leave 
of the Court he represents n.obodv ; after 
leave he represents the real beneficiary. 
A Receiver under the Insolvency Acl holds 

a different capacity altogether.' He is more 

than a mere officer of the Court. Under 
section ^8 (2) the insolvent’s estate vests 
in him He alone, and no one else, 
represents the estate. He, therefore, is the 
properpartv to be impleaded in the action 
No leave is accordingly necessary for suing 
him. 


It should also not be overlooked ths 
there is a distinction between the ca< 
where the plaintiff suing the Receive 

j a — . the previous pre 

ceeding and where he was rot represent 
ed. Por instance ? creditor in an insol 
vency .proceeding, a share-holder in th 
liquidation proceedings or a Compair 
or a party t, a litigation is representei 
in the piocee-ling when c Receiver of th 
property is appointed. In cases of tbi 
kind it may be that a party to that proceed 

ing having himself submitted to the jurii 
diction 0- the Court cannot siibseouenll 
challenge it, and start a flesh proceedin 
^;" st S* Eeceivei appoi nted j n tll?t ]itj 
gation without having fiist obtained th 
leave of that Conn. The position may 
however, be qmte different where a p”», 

- ?ei to the Proceeding S ° 
“ h R?c e e“^ r ^ S apP ° inted "»nts t 

c , e , l1 f n Ac . ts Hi’ expiess piovision i 
made thatno suit shall beinstituted aval 1 
an Officei appointed by the Court■ fn 
instance section 171 of Act VII of'roT 
so provides. It is conceded that the,' 
is no such provision in the 'present Act 
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And independently of a statutory provision 
I can find no rule of law under which a 
suit against a ccc’vcr in insolvency can 

be thrown out on the mere ?round that no 

leave of the Insolvency Court had been 
obtained This disposes of the questions 
of law raised in the appeal. 

Coming to the merits of the case T can 
say without hesitation that it is impossible 
to uphold the finding of the Court below. 
The learned Subordinate Judsre recorded 
a finding that the property in dispute be¬ 
long ec j to Chhote Lai and not to the plaintiff. 

The question whether the plainliff 
has succeeded in proving that the propeitv 
belongs to her, I shall consider presently. 
But theie can be no question that there 
is no evidence whatesoever on the record 
to support the finding that the property 
in dispute belonged to Chhote Lai. Ur.- 
doubtedlv os the plaintiff cr.me to Court 
askingfora declaration of tille the burden 
lav on her to establish a prima facie case 
that the property beloneed to her. But 
after she had proved that the title-deeds 
stood in her name, that her name was enr 
tered in the Municipal registers and she 
had been having the Municipal rates and 
taxes and had been assessed as owner, and 
that for all practical purposes she was the 
ostens’ble owner of the property, then if 
the defendant wanted to Drove that she 
was a mere benamidar, the burden shifted 
on tn him to show that the purchase money 
had been found by h e r husband. I wholly 
d’sac r ree with the view expressed by the 
Court belcw that there is a presumption 
that property standing in the name of 
a Hindu widow, even though purchased 
in h e r name, belongs to her husband. 

, In *his case, as I have already remarked, 
the sale-deed of the 29th of May 1914 stood 
in her name. There had been a number 
ot previous transfers which need not be 
mentioned, except the mortgage-deed dated 
the 13th of Mav 1913, executed by Kali 
Charan and Musammat Alpi, the pre¬ 
vious owners, in favour of Dip Chand and 
Shimbhu Dat for a sum of Rs. 900. 
vvhen the sale-deed of 1914 was executed, 
the amount due under this document 
was left m the hands of the vendee for pay - 
meat to the previous mortgagees. Shim- 

b ^ U one °* *ke mortgagees, was an 

attesting witness to the sale-deed and he 
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also admittedly received the moitgage- 
money after the sale-deed had been exe¬ 
cuted. 

The plaintiff has produced a building 
permit dated the 5th of May 1918 which 
shows that an application for making 
some new elections was made by her to the 
Municipal Board and permission was grant¬ 
ed on that date. There are also receipts 
for payment of water and house taxes 
standing in the plaintiff's name. At 
the time when the Receiver went to attach 
this house the plaintiff admittedly was oc¬ 
cupying a part of the house, the other 
portion being let out to certain tenants. 
These circumstances in themselves make 
out a sufficient pritna facie case in favour 
of the plaintiff. In addition to ihese pieces 
of documentary evidence, the plaintiff 
produced a numbei of witnesses in support 
of her claim. She herself went into the 
witness-box and stated that the house 
had been purchased by her father and urcle 
some seven yea is ago. Then she said that 
the money was paid by her father and the 
sale transaction was carried out by Mathura 
Prasad* In a later portion of her state¬ 
ment she said that the money was given to 
the vendee by Mathura Prasad. In para¬ 
graph No. 1 ot the plaint she had alleged 
that the house was purchased by her father 
with his own money. One of the points 
pressed on behalf of the contesting de¬ 
fendant is that theie is a gross inconsist¬ 
ency in these statements. In my opinion 
there is no inconsistency or contradiction 
whatsoever. It is an admil ted fact that the 
plaintiff's father and uncle were members 
of a joint family. The plaintiff’s mother 
died when she was an infant and she was 
brought up in the house of her father and 
Uncle. If tne property was purchased with 
the money belonging to 1 he family the money 
may be said to have belonged to either 
of the two or to both. She next stated 
that on account of seme quarrel with the 
relations of her husband she had to leave 
her husband’s house, and this was why her 
father and uncle thought o getting a house 
for her. 

Her father was dead when the suit was 
brought. Her uncle, Mathura Prasad, 
went into the witness-box and swore 
that he had provided the money for the 
purchase pf this house. Mathura Prasad 
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ownssom e zejnivda ri property', he also car* 
rieson some business, and is a LavtlarJcr 
in one of the villages. He staled that 
he had Rs. 1,000 in the village and brought 
the amount to the city for pay nient 1o the 
vendee. It is true that he said that there 
were no account books kept by him, arid 
that he was not in a position to produce 
any documentary evidence to prove the 
payment. He produced two witnesses, 
Mahadeo and Hammian, to show’ that he 
actually brought the 11 onev from the vil- 
lage. It is unnecessary to comment on 
the evidence of these witnesses who are 
men of no status. But there is the evidence 
of Bab 11 Chlrote Lai, Vakil, a distant re¬ 
lation of the plaintiff, to the effect that 
before the sale-deed in question was exe¬ 
cuted, Mathura Prasad had gone to him and 
shown him some papers relating to the house 
and consulted him. His evidence certainly’ 
shows that Mathura Prasad was in some 
way or other connected with the transac¬ 
tion. Two witnesses, Gaya Din and Raghu- 
nath, were examined to prove that the rents 
were paid to the lady by them, and that 
the house taxes were also paid by the plaint¬ 
iff. The evidence on behalf cf the defend¬ 
ant Receiver is practically' nil. No cir¬ 
cumstances are shown which would make it 
at all probable that Chote Lai was the real 
purchaser and that the property had been 
obtained fictitiously' in the name of the 
plaintiff. For instance it is not shown that 
in the yea r 1914 Chhote La 1 had any' motive 
to enter into a benami transaction, or 
that he was contemplating the starting 
of any' business and it was with a view to 
cheat the future creditors that the property 
was purchased in the name of his wife. 
In fact it was many years after the sale that 
he entered into the partnership business 
which failed. The oral evidence produced 
by' the defendant consists of three persons, 
Gur Dayc 1 , Kanhaiya Lai and Jhabu Lai, 
whose statements a re mainly to the effect 
that Chote Lai was in a position to advance 
Rs. 1,000 towards the acquisition of this 
house. They' also tried to prove that 
Chote Lai, after the sale-deed was executed, 
made some statements alleging himself to 
be the real owner. Such a statement 
even, if true, isofno value against the plaint¬ 
iff. Gar Dayal is a general attorney of 
one of the petitioning creditors. Th^ 
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sale-deed was not executed in his presence 
nor is he able to say where the purchase- 
money came from. Kanhaiya Lai is him¬ 
self a creditor. Jhabu Lai is a general 
attorney of another creditor. In the 
presence of neither of these the sale trans¬ 
action took place. In my opinion, there¬ 
fore, the evidence adduced by the defendant 
is wholly insufficient to overweigh that 
adduced by the plaintiff. The documentary 
evidence is entirely in favour of the plaintiff 
and there are no circumstances winch in 
any way throw any suspicion on the trans¬ 
action. The burden which lay on the 
plaintiff of establishing a prima facie case 
was sufficiently discharged by her evidence 
and no rebutting evidence worth the name 
has been adduced on behalf of the defend¬ 
ant. In this view of the matter the finding 
of the learned Judge must be overruled. 
I would, therefore, allow the appeal, set 
aside the decree of the Court below and 
decree the plaintiff's suit with costs. 

Lindsay, J. —I agree with my learned 
colleague that this appeal should be allowed. 
There are no merits in the case of the res¬ 
pondent. I wish, however, to say a few 
words regarding the legal points which 
have been raised in the case. The questions 
which arise for decision are simple ques¬ 
tions of the interpretation of Act V of 1920 
and it does not appear to me necessary 
to resort to any previous decision or 
authority for the purpose of construing the 
relevant sections 

So far as section 68 is concerned it cannot, 
in my opinion, bemainta inedou the language 
of that section that a person who is aggriev¬ 
ed by any act of a Receiver is under an 
obligation to apply to the Court for relief. 
What the section says is that such a per¬ 
son “may apply” to the Court, and it is 
further provided that it he exercises his 
option of applying to the Court he must 
make an application within. 21 days from 
the date of the act complained of. On the 
face of it the language of the section is 
permissive, not mandatory. The per¬ 
son aggrieved ha s the choice either of apply¬ 
ing to the Court or of seeking his ordinary 
remedy under the civil law. 

It is argued that because of the provi¬ 
sions of section 4 of Act V of 1920, where¬ 
by jurisdiction has been ccnferred upon 
Insolvency Courts to determine questions 


of title arising in insolvency cases, it must 
necessarily follow tlmt any person who 
has a question of title to raise must 
apply to the Insolvency Court; in other 
words it must be assumed from the pro¬ 
visions of section 4 that because these 
powers of deciding questions of title have 
been ^ conferred upon Insolvency Courts, 
therefore, the Insolvency Court has exclu¬ 
sive jurisdiction. That appears to me to 
be a deduction which cannot be made 
from the language of section 4. All that 
the section intended to provide was that 
if a question involving title is raised before 
an Insolvency Court, then the Insolvency 
Court is to be deemed to have power to 
decide that question of title. I must 
not be taken to subscribe to the view that 
has been expressed by my learned col¬ 
league regarding what follows if an aggriev¬ 
ed person does elect <0 make an application 
to the Insolvency Court. I am not pre¬ 
pared to take the view that a decision 
under sub-section 2 of section 4 would 
be binding upon a stranger, like the plaint¬ 
iff in the present case, who, in my opinion, 
is not making any r claim against the debtor 
or the debtor’s estate. What the plaint¬ 
iff in the present suit is saying is that the 
property about which the dispute exists 
does not belong to the debtor's estate and 
never did belong to it, and so I cannot see 
how it can be said that she in the present 
proceedings is claiming against the debtor 
or his estate. That question, however, 
does not arise for decision and these obser¬ 
vations are consequently obiter. I have 
only made them in order that I may not 
be supposed to hold the opinion that 
a decision under sub-section 2 is binding 
upon all parties including parties who are 

entire strangers to the insoiveccv proceed¬ 
ings. 

■ kemg settled, therefore, that ihe 
plaintiff in the present case had the ordi- 
nar ^ civil remedy which was open under 
the law, the further question arises why' 
she would be bound in any way to solicit 
the sanction of the Insolvency Court before 
she brought the suit against the Officii 
Receiver. There is no statutory provision 
for such sanction being asked or given, and 
on principle I fail to see why any such 
authority is required. The Official Receiver 
may be am officer of the Court* but. no 



INDIAN CASES. 


65 


cVol; 77] 

ma than than v. ma pwa than. 


special sanctity attaches to li ; s office when 
h^isbrought in contact with a person who 
is an entire stranger to the proceedings 
in the Insolvency Court. I can well under¬ 
stand the position that so far as the in¬ 
solvency proceedings are concerned the 
Receiver or Official Receiver stands in a pe¬ 
culiar relation to all parties who aie inter¬ 
ested in the proceedings, that is to say, the 
insolvent himself or the creditors or other 
persons, who are seeking satisfaction out 
of his estate. Bat he has no particular 
status as against parties who are entire 
strangers to the proceedings in the Insol¬ 
vency Court, and it under colour of his office 
as Receiver or Official Receiver he com¬ 
mits an act ot trespass.it is difficult to under¬ 
stand on what principle the person against 
whom the trespass is committed is under 
any obligation to ask permission of the 
Insolvency Court to bring an action against 
the Receiver. The remedy of the person 
complaining is the ordinary remedy at 
lawand no question, therefore, of any sanc¬ 
tion arises. It may, of course, be that in 
cases where the defendant has an official 
status notice of the suit must be given 
to him as required by the Civil Procedure 
Code. In the present case I understand 
that such notice was necessary and was 
actually given. 

_ It is admitted, asl have said, that there 
is no statutory authority for the proposi¬ 
tion that a person who is suing a Receiver 
or Official Receiver appointed under the 
Insolvency Act has to obtain the per¬ 
mission of the Insolvency Court. There 
have been, no doubt, numerous cases 
in which it has been laid down that proceed¬ 
ings against a Receiver should not betaken 
without the leave of the Court. Where 
a Receiver has been appointed in the course 
of a suit it seems reasonable enough that 
all parties to that suit should be bound 
by the order appointing him and conse¬ 
quently, being subject to the jurisdiction of 
the Courl, should not be allowed to question 
the acts of a Receiver without the Couit’s 
permission. But there is, in my opinion, 
no authority for the proposition that, 
where in a suit a Receiver ha s been appoint¬ 
ed, no person who is a stranger to the suit 
can question an act of the Receiver with¬ 
out the sanction of the Court. That seems 

to be an absolutely untenable proposilion 

4 • - ■ • 


and opposed to all principle. In the present 
case 1 am satisfied fi) that the plaintiff was 
under no obligation to seek anv relief in 
the Insolvency Court; (2) that she hod the 
ordinary remedy under the civil law against 
the Official Receiver; and (3) that lor the 
purpose of maintaining the suit she was 
under no obligation to seek anv sanction 
from the Insolvency Court. 

^ By the Court —The order of the 
Court is that the appeal is allowed, 
the decree oi the Court below is set 
os de and the plaintiff’s suit is decreed 
with COS'-S in both Cour s including in 
this Court fees on the higher scale. 

z * Appeal allowed. 


PRIVY COUNCIL. 

Appeal from tiie Chief Court of 

Lower Burma. 

July 6, 1922. 

Present :—Lord Buckmastc-r and Loid 

Parmoor. 

Ma than Than—appellant 

versus 

ma pwa than—respondent. 

B uddhist Law, B urmese — A doption—Publicity 
and notoriety — Ceremony, whether required—Practice 
— Witness, credibility of—Witness bdieved by Trial 
Court—Appellate Court, position of. 

There is no special cere meny in Burmese adop- 
Uon but the adoption must be a matter of publi¬ 
city aiul notoriety. Where an alleged adopted 
daughter has lived continuously in the house of 
her alleged adoptive father from her babvhocd 
for twelve or thirteen years and the latter’is en¬ 
tered in the register of the school in which she 
studied as her parent and has paid for her fees 
and clothing, it is strong evidence of the publi¬ 
city and notoriety of the adoption, [p. 65 col. 1.1 

Where a Judge, who has seen a witness, and has 
heard his evidence comes to the conclusion that 
the witness ,s credible, that is to say, a witness 
who to the best of his recollection intends to tell 
the truth it requires circumstances of exceptional 
character t° justify a Court of Appeal in coming to 
a di fferent conclusion. It is not a question of the 
weight of evidence but of the attitude and trust- 
worth ness of the witness, and of the effect of his 
whole demeanour i n the witness box. rp. 6s 
col. 2.] ° 

Appeal from the judgment and deciee of 
the Chief Court o Lower Burma reversing 
the judgment and decree of Mr. Justice 
Robinson of the same Court, 
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I.rA thaw thaw V. Ma pwa than. 

Messrs. A. M. Dunne and E. B. Raikcs, 
for the Appellant. 

Messrs. Montgomery and Dube, for the 
Respondents. 

JUDGMENT. 

Lord Parmoor.— The question involved 
in this appeal is whether the appellant 
is the keittima adopted daughter of Ko 
Po Kyaw and Ma Nyun. Ko Po Kyaw 
died at Edward Street in Rangoon, on the 
27th October 1916, leaving considerable 
property, worth from Rs. 1,00,coo 
to Rs. 1,50,000. Ma Nyun was the 
first wife of Kb Po Kyaw, The 
appellant claims that she was adopted 
as kzitlimi daughter in or about 1S93, 
after the deceased and his first wife had 
been married 16 years without children. 
The respondent was the fifth of the six 
wives of the deceased. She was married 
to the deceased about 1906, was divorced 
from him about six months later, but re¬ 
sumed living with him after the death of his 
sixth wife, and was living with him at the 
time of his dealh. The appellant was 
born in 1892, being the daughter of Ma 
Gyoke, who was a cousin of K'o to Kyaw 
and married to Ko Maung Gale. In the 
First Cornt the Judge, Mr. Justice Robin¬ 
son, gave judgment in favour of the appel¬ 
lant, but this judgment was set aside in 
the Court of Appeal. 

At the trial of the action, there was a 
considerable conflict of evidence between 
the witnesses, called respectively on 
behah of the appellant and respondent. 
Mr. Justice Robinson held that implicit 
trust might be placed in the evidence 
of Maung So Naing, who had joined Ko 
Po Kyaw in business many years ago, 
and was the trusted manager of the busi¬ 
ness. He lived in Ko Po Kyaw’s house, 
and was treated like a brother. 
There is no doubt of the importance of 
the evidence of Maung So Niang, but 
in the Court of Appeal his evidence was 
treated as unreliable, and the Chief Justice 
regrets that he cannot agree with the 
learned Judge’s opinion of this man’s 
impartiality. Before further considering the 
weight that should be given to the evi¬ 
dence of Maung So Niang, it will be well 
to state shortly certain facts which are 
either not disputed, or which i n the 
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opinion of their Lordships, have been 
clearly established. 

Ko Po Kyaw and Ma Nyun took the 
appellant, when sne was a child, 
aged about one year, away from her parents, 
and she lived in the house of Ko Po Kyaw 
ir Edward Street ior the next thirteen 
or fourteen veais. She was taken 
to Ko Po Kyaw's house with the 
consent of the natural parents, and 
Ma Gyoke, the natural mother, states 
that she was taken to be adopted 
by Ko Po Kyaw and Ma Nyun; and Lriis 
statement which alone might be of little 
value, is in accord with the subsequent 
sequence of events. Prom the time that 
the appellant was taken to Ihe house of 
K<# Po Kyaw she appears to have been 
brought up publicly as his daughter, and 
to have lived openly and continuously 
under his protection. Their Lordships 
a ttach much importance to the evidence 
of ^iaung Bo Lun, who kept a school in 
Rangoon, and who entered the appellant's 
name in the School Register for the month 
of March T899, according to the regula¬ 
tions prescribed for the students' name 
in native schools. The entry in the 
register was produced, and in the column 
in which the name and occupation of 
parent or guardian is entered, the name 
entered is:— 

“Maung Ba Kyaw. 

Trader, 

Edwards, Street.” 

In the first place, it is clear that the 
name entered in the register is not the 
name of the natural parents, and second¬ 
ly, their Lordships see no reason f° r 
doubting that the name actually entered 
was that of Ko po Kyaw, although some 
doubt is thrown on this in the judgment 
in the Court of Appeal. Evidence was 
further given that the school fees w:eie 
paid by Ko .Po Kyaw during th e ti®e 
that the appellant remained at school- 
A further exhibit from the school 
register was pioduced containing t^ e 
entry of the appellant’s sister, Ma Than 
Kin, an din this case name entered aspaien* 
is that of the natural father Mg. Mg. Gale- 
After the appellant had left school sh e 
continued to sleep in Ko Po Kyaw's house* 
until she wa s about fourteen years cf a£ e » 
after which she slept in the house of & er 
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natural mother Mr. Gyoke. The reason 
given for this chance is that, at this time, 
Ko Po Kyaw brought Ma Pwa Gya as 
a wife from Mandalay r , ar.d that, as sne 
often went up to Mandalay, there was 
nO female companion for the appellant 
at Edwards Street. The appellant did 
not cease to visit Ko Po Kyaw's house 
frequently, and it is not suggested that, 
if she had become his adopted daughter, 
there was any action which denoted re¬ 
pudiation of her adoption, even it such 
repudiation is possible, a matter not be¬ 
fore their lordships, and on which their 
I/Ordships give no opinion. 

The facts stated above point directly 
to the conclusion that Ko Po Kyaw did 
ad'^pt the appellant as his keittima daughter. 
There is no special ceremony in Burmese 
adoption, ■ but the adoption must be 
a matter of publicity and notoriety. It 
is strong evidence of such publicity and 
notoriety that the appellant lived continu¬ 
ously in the house of Ko Po Kyaw from 
her babyhood for twelve or thirteen years, 
and that he was entered on the register 
of the school as her parent, and paid the 
school fees. Moreover, there is evidence 
that the appella.nt was given jewelry b\ 
Ko Po Kyaw lo wear, and that Ko Po 
K/aw also paid for her clothes. It is, 
however, suggested that this evidence 
is c insistent with Ko Pj Kvaw taking 
over the charge of the daughter of his 
relative, Ma G/oke, and bringing her up 
in his house, as an assistance to his relative, 
but without the intention of adopting 
her as his keittima daughter. It is 
in re.erence to this suggestion that it be¬ 
comes necesscary to cm sidet sh>rtly the 

more important evidence adduced at 
the hearing. Undoubtedly the most 
important witness is Mauug So Niang. 
Mr. Justice Robinson, who saw Mating 
So Niang and heard his evidence, held 
that he was u credible witness, that is 
to 9ay, a witness whose evidence could 
be trusted, and who intended, within 

the best ol his recollection, to tell the 
truth. 

It may well be that although a wit- 
»ess is credible, yet that his lecoliection 
Of ?. particular incident is not ot .such a 
character as.to carry mueh weighty_.but 

5 



in this instance, if Mating So Niar-g is to 
be accepted as a credible witness it is 
hardlv possible to reject tlio evidence 
wlr’ch he rives as to the adoption oi 
1 he appellant. Tie states that he was 
present at the time of adoption, together 
with the members of the household of 
Ko Po Kyaw and that a Kinmocdat 
ceremony was pre ormed, and that the 
Phouvgyis were invited and fed. If this 
evidence has been invented for the pur¬ 
pose of the case, Maung So Niang could 
not be regarded as, in my sense, ? ciedible 
witness: and the Court of Appeal in reject¬ 
ing it ha ve directly differed from Mi .Justice 
Robinson On the question of credibility, 
in the Court of Appeal certain inconsistencies 
in the evidence of Maung So Niang were 
referred to in support of the view that 
he was not a credible witness, and he was 
further criticised forliis conduct in with¬ 
holding the key of the safe after the death 
of Ko Po Kyaw, but it appears to their 
Lordships that, in this respect, he acted 
rightly., pud in accord with the 
responsibilities which he came under 
at the death of Ko Po Kyaw. Inhere 
the Judge, who has seen a witness, ?nd 
has heard his evidence, comes to the com 
elusion that the witness is credible, that 
is to say, a witness w'ho to the best of his 
recollection intends to tell the truth, 
itrequres crcumstances of except'oual 
character to justify a Ccuit of .-'jpeal 
in coining to a diffeient conclusion. It 
is not a question of the weight o evidence 
but of the attitude and trustworthiness 
of the witness and of the effect of his 
whole demeanour in the witness-box. 
In the opinion of their Lordships thc-re 
are no such exceptional circumstances i n 
the present case, and accepting Maur.g 
So Niang as a credible witness, it is clear 
that the appellant lived in the r.ouse of 
Ko Po Kyaw as his adopted daughter, 
and was publicly' recognised by him as 
his adopted daughter. Evidence was 
given On behalf of the respondent by three 
near relatives ol Ma Nyunandby U. Maung 
G 'i, a Pagoda Trustee, and lice miller, 
who state thal they knew nothing of. the 
adoption of the appellant by Ko Po Kyaw, 
but if the evidence of Maung So Niang 
is believed this negative evidence . has 
little value. 2*-; : _.i' 
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There is a further incident ir. the case 
to be considered. It is said that the 
dispute was referred by *the parties to 
the arbitration of four Lugys, or elders, 
each party nominating two elders ard 
that on the foth Noveml er 191O, Ihe 
parties executed ar agreement of refer¬ 
ence. There is a question as to what 
were the matters in dispute to which 
the deed of agreement referred, but on 
the same day the Lugys made and de¬ 
livered what purported to be an award, 
finding that, under the Buddhist Dham- 
mathats the keiitiatua daughter, Ma 
Than Than, is entitled to a fourth share 
of the estate of Kb Po Kyaw,or Rs. 30,000, 
and that in accordance with this award 
the defendant, Ma pwa Thit, shall, at 
the time of registration, in the Registra¬ 
tion Office at Rangoon, pay the said 
sum in. full into the hands of the keittima 
daughter, Ma Than Than. On the follow¬ 
ing day a sum of Rs. 30,000 was paid to 
the appellant by the resj onder.t and a 
deed of release was executed by the 
parties in the presence of witnesses. \\hat 
is the effect of his award ard release? 
Mr. Just ce Robinson held that the aibi- 
trators acted ccllusively with the res¬ 
pondent, and that, by reason of such 
collusion, the award was invalid. It was 
not thought necessary tc give 3 nv deci¬ 
sion on this point in the Court of Appeal 
but, in the opinion or their Lordsh’ps,' 
the evidence is amply sufficient to main¬ 
tain the finding of Air. Justice Robinson. 
THe result is that the award must be re- 
garded as invalid. The finding in Ihe 
award, that the appellant was the keittiama 
daughter of Ko Po Kyaw is not a findiig 
on which the appellant can rely, and the 
payment of K.s. 30,000 under the terms 
of the award cannot be regarded as a valid 
release of the claims of the appellant agair.st 
the estate of Ko 10 Kyaw. This sum 
is part of the terms of an award based 
on the collusive action of the arbitrators, 
and such an award is necessarily wholly 
invalid owing to their misconduct. Their 
Lordships are unable to attach importance 
to .the subsequent inconsistent evidence 
given by the Lugys at the tii a 1 , and agree 
with Mr. Justice Robinson that the r e leac e 
fails by reason of the decision that 
the award itself is vitiated by the 


collusive mi seen duct of the arbitrators. 

In the result their Lordships will humbly 
adv’se His Alajesty that the judgment 
of the Court of Appeal should be set aside 
with costs, and the judgrv.en J of Air. Justice 
Rob:nson restored* In the Court of 
Appeal the appellant is entilled to 
costs, and in addition to the ordinary 
costs, special advocate’s fees of ten gold 
mohurs a day lor each day’s hearing after 
the first. The respondent will pay the 
costs of the appeal. 

n • u • App eal a llowed. 

Solicitors for the Appellant:—Messrs. 
Sanderson and Orr Dignams. 

Solicitors for the Respondent:—Messrs. 
Waterhouse & Co. 


ALLAHABAD HIGH GOURT. 

Pirst Civil, Appeal No. 50 of 1921. 

July 3, 1923. 

Present:—$ r p. C. Bar .rji, Kt., Acbng 
Chief Justice, and Mr. Justice 

Piggott. 

Musxmmat AAIRTTBIBI—Defendant— 

Appellant 

versus 

AIUSTAFA HUSAIN —Plaintiff and 
others—Defendants—Respondents. 

M uhamtnadan Law—Shi a School—Will in 
favour of heir, validity of. 

The Will of a Muhammadan governed by the 
Shi a Law is valid to the extent of one-third of the 
property ey<„ without the consent of tie heir?; 
if it is a Wi]] of the entire property in favetr 
of an heir, it would not be valid even to the 
extent of one-third unless the other hem assent 
to it. [p. 69, col. i.J 

Fahmida Khartum v. Jafri Khartum. 30 A. 
z 5 >m 5 A. L. J. 169; A. W. N. (1908) 55 , followed. 

First appeal from a decree of the Sub¬ 
ordinate Judge, Allahabad, dated the 
14th of January 1921. 

Air. Iqbal Ahmad, for the Appellant. 
Alessrs, Haider • Mehdi, Raza Ali, 
A. Sanyal and Dr. K. N. Katju, for the 
Respondents. 

JUDGMENT. —This and the connected 
Appeal No. 178 of 1921 a rise out of a suit in¬ 
stituted by the plaintiff-respondent for pos¬ 
session of immoveable as well as moveable 
properties of various descriptions. The 
bulk of this property is alleged to have 
belonged, to one Abid Husain, who died 
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in th,e veer 1909. He left surviving hi' 1 
his widow, Musammat Anirit Bi i, the 
first de endmt, a grand-diu;h:er Mist tu¬ 
rn it Umme H'.biba (the daughter of 0 
deceased daughter) and three grandsons 
of one of his sisters. The^e grandsons are 
the defendants Nos. 2, 3 and 4. 

Abid Husain is said to have made a 
Will in the year 1907 when he was going 
to Karbala. Mu*ammat Umme H'.biba died 
in 1919. The plaintiff is her husband and 
he cl ims a shire in the property which, 
according to him passed to Umme H .bi >r.. 

If Abid Hus .in did not make n \\ ill 14 unis 
o' his \ >ro >erty would go under the Shi. I/.w, 
to which sect he belong-d, to Mus .min t 
UumeH bibaand 2 r.nn .s to Mus mrnat 
Amrit Bibi. Accordingly it is stated th t 
Mus.immat Umme Rjbiba inherited 14 
annis of the property, and the pi: inti if 
as her husband is entitled to hilt o': the 
aforesaid 14 annas, tht is. to 7 
annis out o' 16 annis. The »1 in'iff de¬ 
nies the alleged Will, and he al.o cl .ims 0 
declaration thit the Will was nerer made, 
and thit i. it was mr.de it was in /..lid and 
could not have any operation under the 
Muhamma dan Ls w. 

The property cl .imed was of five des¬ 
criptions. '1 here w .s some ziminiari pro¬ 
perty which is specified in Schedule A 
annexed to the pi .int. There was some 
house property mentioned in Schedule B. 
Schedule C specifies certain de*o,i:s in 
the All.hibi.d B .nk and i.l, o in the ± o ;t 
Office Saving; B .nk. In Sch.dule D is 
specified cert..in jewellery and other move- 
able property whi.h is alleged to hive 
belonged to Umme Rnbiba. And Schedule E 
is property which the pi .intiff alleges 
belonged to him, being cricket geir and 
articles of a si mil r nature. Out 
of the r-ro >erty men ioned in Schedule D 
the pi .intiff claim.; au eight gnm shire. 

The . ourt below his di.mi.sed theclii n 
in regard to the property mentioned in 
Schedules D and E, and his granted the 
pi .inti £ a decree lor the sh .re cl .imed 
by him out o: other pro >erties. 

A oedNo. 5110 i9’,r his been preferred 
by Mus 1mm.1t Amrit Bibi;;. ndthe connected 
A»»eil No. 173 o ign his >een ^referred 
by de end .nts Nos. 2, 3, and [. The plaint¬ 
iff has filed cross-objections in respect of 


the portion of the claim which lias bee* 
dismissed by the Court below. 

We sh 11 de .1 now with each description 
of property claimed by the pUintin. First 
of all as to the zemin.lari property Mu am- 
mat . Amrit Bibi's defence was that her 
dower amounted to Rs. 51,000 and that she 
was in possession of the property in lieu 
of her dower. The Court below his found 
thvt the dower of the lady did not exceed 
Rs. 5,000 and that thi.Rs. 5,000 has already 
been realised by her out o the usu met 
of the property, which :.he h .s been en oy- 
ing since the death o her husband. The 
e. idence as to the amount o r the dower 
being n excess o Rs. 5,000 is very meagre. 
A ter the de .th o her husband an applica¬ 
tion w..s m .de by her ior Probate of the 
Will of her husband, to which we have re¬ 
ferred above. With the application for 
Probate she filed an inventory and an 
affidavit, and in the affidavit she stated 
the amount of her dower to be Rs. 5,000. 
No doubt she denie; in the present suit 
th .t she h .d .n/knowledge of the contents 

o. the affid .vit or o; the application. But 
i: h vs been cle .rly proved that she did put 
her thumb impression to the affidavit, and 
thit she swore it before an Honorary 
Magistrate, and was identified by a Mukhtea t 
who h is given e\ idence in the case. There 
i, no re .son to disbelieve the evidence 
of thi» Mukht:ar and the Court below has 
belie.ed him. It is clear that the lady 
admi ted her dower to be Rs. 5,oco; and 
th .t being so, the usu ruct of the property 
w vs more th .n sufficient to wipe off the 
amount o. her dower. 

Her contention in regard to the house 
men ioned in li .t B is ih-it it is her own 
property, and Hut the house which belong¬ 
ed to Abid Husain was appropriated by 
the E .st Indi m R .ilway when the Railway 
line w .s first constructed. There is no 
evidence to show th .t the house of Abid 
Hu, .in w .s appro .ri .ted by the Railway; 
on he contrary in the schedule of property, 
to which we have re erred, she stated that 
the hou;e belonged to Abid Husain. 
Furthermore there is the evidence of her 
own wi nesses th .t the house was re-con¬ 
structed by Abid Husain. So that there can 
be no doubt that the house did belong 
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to Abid Husain and not to the defendant 
Amrit Bibi. 


As regards the property mentioned in 
Schedule C, that property consists of a de¬ 
posit of Rs. 7,000 and odd in the Allahabad 
Bank, and oi a further deposit of Rs. i,too 
in the Post Office Savings Bank. As re¬ 
gards the amount deposited in the Allah- 
bad Bank, it has been clearly proved that 
Musavimat Amrit Bibi went to the Bank 
in an ekk i, affixed her thumb impression 
to the receipt granted to the Bank tor the 
amount pa ble under the deposit receipts, 
one of which origin .lly stood in the 
name of Abid Husain alone, and the 
other jointly in her name and in the 
name of Abid Husain, and she directed 
the Bank clerks to make over the amount 
to the plaintiff who accompanied her to 
the Bc.nk andidendiied her before the B..nk 
OfficiuL. The Bc.nk Officials proved that 
the money was aciu lly h nded over to the 


plfimiu*. It is however stated on beh.Jl 
01 Musummat Annie Bibi that the , Lin.iff 
himseli appropriated the Rs. j.llo and odd 
realised irom the Bc.nk and nevei paid it 
over to her; a gainst the statement o. Musutn- 
mut Amrit BLi is the statement o. the 
pLintLi himseh in which he swears that 
he he nded Over the notes received.rom the 
B..nk to Amrit BLi and Un.t she locked 
them up in her iron sale subsequently 
It is most unlikely that the pi imi.. vv< s 
allowed to take away this Lrge sum oi 
Rs. 7,000 especi lly as at the time when the 
money was wLhdrc.wn the pi .imi w.s 
only a student in the College, and was 
quite a young man. On the o.her R.nd 
it is more prooable ih./t the l.dy hersch 

in her iron save. It is 
true there is no evidence to show what was 
the necessity ioi withdrawing the monev 
from the Bc.nk but the lact remains ik,.t 
the money w«s wi.hdmwn and h .nded ovc-i 
by the Buiik Officials to the \ Limb. and 
atterwc.rds remained in the custody o. Ann it 
Bibi. This is nirther shown by the iact 
thut one o* the currency notes tor Rs. u 
received irom the Bc.nk was lent by 
•her to one Mbal Prasad u^on a promissory - 
note. Mital Prasad has given evidence 
and in his account-book is mentioned 
the number of the note which he hud re- 
- “ceived. - The promissory-note was in iavour 


of Musamm.it Amrit Bibi and Mital Fra- 
sod his swom that he got the money, 
namely the currency note for Rs. 500 from 
Mus.immat Amrit Bibi's kariuda. He has 
re-paid the money, and he is in possesion 
of the promissory note. It is suggested 
that the plaintih returned the promissory- 
note to him, and he has obtained a dis¬ 
charge in order that he might giv e evidence 
in ia\ our o; the plaintiif to the prejudice 
o: the defendant. There is no valid reason 
for accepting this suggestion. The pro¬ 
missory-note has been partially torn up and 
hc.nded over to him. Re deposed that he 
h-d in all probability made an entry of 
the re-payment in his account-book. That 
account book o', course was not produced 
but we have the sworn statement and we 
hive the other circumstance to which we 
h ive re.erred. The Court below has 'pre¬ 
ferred to believe the statement of the 
pl. imili in this respect and we see no rea¬ 
son to come to a different conclusion. 

As regards the amount of one o' the fixed 
deposit receipts which stood in the n .meg 
01 Abid Hus in and his wi e Musamniat 
Amric Bioi, it was urged tli t.j all of th .t 
amount must be deemed to h ,ve belonged 
to Mu animal Amrit Bibi her.eL. There 
is nothing to ju.ti y this cont.n'ion: on 
the contrary in the wri ten statement she 
adn Lied that the moneys mentioned in 
li.,t C belonged to Abid Husain. 

As lor the Rs.: i< o in de, <osit in the Post 
Office Savings Bank, i: w..s said in the 
pl. int that Amrit Bi‘ i had witdr,. w n that 
a.mount. there is no evidence that she 
did so but the fact that the money was 
in dei osit was admitted bv her in her 
written statement, and L it'is still in the 
Bi nk and has not been re lised by her. She 
will be entiJed to vvidhdraw the whole 
o. it from the Savings Bunk, and the pass- 
mg oi a decree against her lor recovery 
° be plaintiffh share of the amount of 
hat dei °sit will in no respect piejudice 
er m his suit. We there' ore see no reason 
to disturb the decree of the Court below 

as regard deposit of Rs. 1.100 in the Post 
Office Savings Bank. 

^/ r : Ahmad on behalf of Mus'iux- 

mcf. Amrit Bi: i raised?, contention that the 
cJuim m regard to the deposits must be 
held to be time-barred inasmuch as 'the 
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money was withdrawn in 197 5 and Musammat 
Umnie Habiba war alive till 1979 and never 
claimed it. In the first place this contention 
was never put forward in the Court below. 
In the next place it is manifest from the 
evidence that the two ladies Amrit Bibi 
and Umma Habiba li\ed jointly and on 
most amicable terms. The possession 
of the money by Amrit Bibi was equiva¬ 
lent to possession by Musammat Umme 
Habiba. There was no conflict of interest 
between them and t' ere was no occasion 
for her to demand this money from Musam¬ 
mat ■ Amrit Bibi. In fact Musammat 
Umme Habiba had never been excluded 
from the ownership of this money and in 
her li etime her right had never been 
denied by Amrit Bibi. As regards this 
part of the claim there ore the appeal has 
in our opinion no orce. 

As regards the cross-objections filed 
on behalf of the plaintiff, the evidence 
is not satisfactory, and it h ,s not been 
shown to our satisfaction th .t the finding 
of the Court below is erroneous. 

The result, therefore, is that the Appeal 
No. 50 of 1921 as well as the cross-objections 
filed in that appeal must fail. 

As regards Appeal No. 17S of 1921, it 
relates to the question of the Will alleged 
to have been made by Abid Husain in 191 7. 
The fact ol the Will is no longer denied and 
it must be taken for the purposes of this 
case that as a matter of fact the Will w..s 
executed by Abid Husain . By that Will 
he provided that Musammat Amrit Bibi 
should be in possession of the whole of the 
estate for her life time, and that alter her 
death Musammat Umme Habiba would be 
the owner {matin) o the pro >erty; thii t alter 
her, her male issue and, ailing male issue, 
female issue would get the property, and 
failing these the deiendants Nos. 2, 3 and 4, 
the grandsons of the sister of Abid Husain, 
would get it. Under the Shir. La w the Will 
would be valid to the extent of one-thiid 
even without the consent of the heirs; if it 
was a Will of the entire property in favour 
of an heir it would not be valid unless the 
other heirs assented to it. The point was 
considered by this Court in the case of 
Fahmida Khartum v. Jafri Khartum (1). 

(1) 30 A. 153; 5 A. L. J. 169; A. W. N. (1908) 

53 ' 
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In that ease it was held that if a bequest 
was made of one-third only it would be 
\c.lid; but it the bequest was of the entile 
property it would not be valid even as 
regards one-third unless it was assented 
to after the death of the testator by the 
other heirs. In the present case the be¬ 
quest was clearly one of the entire property. 
It is true that a life-estate was given to 
Musammat Amrit Bibi but it was a life- 
estate in the whole of the property. Where 
a.s if no Will had been made she would hove 
only got a 2 anna shjre and the grand¬ 
daughter of the testator would have got 
14 annis. The effect of the Will was 
to deprive the granddaughter of the 
testator of the 14 annas share which 
she would have at once inherited and to 
postpone her right to the fourteen annas 
to the de th of Amrit Bibi. This was 
an exclusion of the granddaughter from 
a very considerable sh .re of the property- 
and therefore the Will in the present case 
mu-t be deemed to be a Will of the entire 
property to the exclusion o one of the heirs. 
Unless therefore Musammat Umme Habiba 
can be held to have assented to the Will 
it would not be valid even as regards one- 
third. It is said that the assent to the Will 
was given on her behalf byherfather Jawad 
Husain. In che first place there is nothing 
to show th .t Jawad Husain ever assented 
to this Will. It is true th.t as Mukhtear 
of Amrit Bi 1 he got the Will registered and 
subsequently proceedings were taken for 
obtaining Probate of the Will; but he does 

in his capacity 
as guardiin of the minors and in those 
proceedings to have gi en his assent to the 
Will, either expressly or impliedly. Mu¬ 
sammat Umnie Habiba was herself a minoi 
about ten or twelve years of age, at the 
time of the death of Abid Husain. She 
li.ed fill she was about 22 years of age. 
Buc during this period she does not appear 
to have given her consent to the Will, or 
to have in any other manner acquiesced 
in the Will. There is nothing to show that 
she had any knowledge of the Will or that 
she ha d ever seen it or heard of its contents. 
Two witnesses were no doubt examined 
who stated that the la dy had said that she 
had no objection to her grandfather’s 
Will. The lower Court has disbelieved 
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these witnesses and we are not in a po.ii ion 
to say th.it the conclusion of the Court 
below in that respect was erroneous. We 
think it very unlikely th)t Unime Hibiba 
stated in the presence of these witnesses 
that she had no objection to the Will and 
that she assented to it. 

The appeal filed onbehaif of the defend¬ 
ants Nos. 2, 3 and 4, namely Appeal 
No. 178 of 1921, also fails. 

The result is that we dismiss both the 
appeals and the cross-objec'ions with costs 
which in this Court will include fees on the 
higher scale, 
z. K. 

Appe-xhand Cross-0bjectionsdismi$sed t 


MADRAS HIGH COURT. 

Original Side Appeal No. 67 of 1923. 

September 17, 1923. 

Present :—Sir Walter Salis Schwa.be, Kt., 
Chief Justice, and Mr. Justice Kiishnm. 

Hajee ShAKOOR GANI— Defendant 

—Appellant 
versus 

T.S. SABAPATHY PIHHAI— Plaintiff — 

Respondent. 

Tariff Act ( VIII of 1894), as amended 
by Act I V of icu6, 5 . 10 —Duty payable how 
ascertained—Benefit of reduction in tariff value — 
Seller and buyer—Excess payment under protest , 
if voluntary. 

The plaintiff entered into a contract in Decem¬ 
ber 1922 ior the purchase by him from defendant 
of certain Java sugar to arrive by a named ship 
about the end of the year at Rs. 20 a ewt., 
“ ex godown. ” At the time of the contract 
the duty was payable on sugar at 25 per cent, 
on the “tariff value,” which was fixed annually 
by notification by the Governor-General and was 
fixed the previous year at Rs. 26-4-0. The method 
adopted in fixing was to take on the date iixed, 
the average of the market prices ruling during 
the previous 12 months ending in St pt( mbi t, 
the practice being to bri D g the new tariff valuation 
into operation from the beginning cl Jr.rn.fciy. 
In this case, when the goods arrived, the tar.ff 
valuation had been reduced frem R«.. 26-4-0 to 
Rs. 16-4-0, the rate of duty remaining the same 
at 25 per cent. The amount of duty payable 
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thus became less but on the defendant seller refus¬ 
ing the p-airt:ff bu ye i 1 he brn< fi' ol th< re dvr Pen, 
the plaintiff bin' r had to pay the iull certrcct 
amount and thereafter sued to recover back the 
excess amount paid; 

Held, (i) that the plaintiff was entitled to tie 
benefit of section io of the Tariff Act; and 

(2) that the excess amount having been paid 
to defendant under duress was legally rece>ve rablr. 

The word ‘ duty ’ in section 10 of the Tariff Ac; 
refers to the amount payable and is arrived al by 
taking into accoiuri the tariff valve ar.d tl < rate 
of duty aud in the latter part of the scct’cn wl at 
can be recovered is the “duly 'prid which err ret 
be arrived at without taking into account tb* 
tariff value, [p. 72, col. 1.] 

Appeal from a decree and judgment, 
dated the 14th August 1923, of 
Mr. Justice Coutts-Trotter passed in 
the exercise of the Ordinary Original Cvil 
Jurisdiction of this Court in Civil Suit 
No. 109 of 1923. 

Messrs. A. Krishnaswami Iyer and V. 
Tyagaraja Iyer, for the Appellant. 

Mr. V. V. Srinivasa Iyengar, for the 
Respondent. 

JUDGMENT. 

Schwabe, C. J. —This case, which is o 
test case, raises an interesting question 
as to the true meaning o f section 10 of 
the Tcriiis Act now in force, ’Act VIII 
ol 1894 as amended by Act IV o 1916. 

The facts ol the case are quite simple. 
The ph intiif entered into a contract in 
December 1922 for the purchase by him 
irom the de endi nt o! certi in Java jugjr 
to arri\e by a named ship due somewh; t 
about the end o. the year at a price work¬ 
ing out at about Rs. 2c a cwt. "*%godown." 
At the time of the contract, duty* w^s 
payable on sugar at 25 pei cent, on what is 
known as the “tart if? \alue." This tariff 
value is fixed annua lly in practice, 1 hough ly 
this Statute, section 3 (a) “the Coiemoi- 
General in Council may, by notification 
fix, ;or the purpose of le\ving dulies, the 
tariff values ol any articles enumeratea 
in the Schedule/ and no time is fixed 
for the issuing of such notifications. In 
this case the tariff \alue had in fact, been 
fixedaiout a year pre\ iously a t Rs. £ 6-4 
and it ii, accepted in Ihis case that the 
me-hod used by the Go\ ernor-Gcneu 1 m 
Council in fixing tariff \ clues is to tele 
at the date when the}* are fixed the a\ erage 
oi the market \rice ruling clung the 
vious twelve months ending in September 
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a nd the practice being to bring the new 
tariff valuation into operation from *he 
beginning of January. In this case, when 
the goods arrived there had been a no i- 
fication of an alteration o f the tariff valua¬ 
tion of sugar by reducing it from Rs. 26-4-0 
to Rs. 16-4-0, the rate of duty payal le 
rem? ining *he sz me at 25 per cent. The 
effect of this wa s tha t 1 he a ctuc 1 duty p: id 
in respect of these goods was Rs. 2-8-0 
per cwt. less than it would have be.n 
if the old tariti v. lue had remained in 
force. As the sale was tx godown the 
result, of course, was that the seller paid 
so much less duty, while the buyer would 
have to pay to the seller a fixed pi ice which 
included duty, and the seller would be, 
if his contention referred to hereafter is 
right, Rs. 2-8-0 per cwt. better off 
th n he wou'd have been i the delive r 
hud taken pace be o e the alteration 
of the. t. riff Vi lue. The Ta i iu Act makes 
pro ision by section 10, the object of which 
is to protect parties to contracts for future 
d livery o' goods, iron ha\ing to pay moie 
du'y than, in fact, is cuircnt at the time 
of deli\ery, ot being able to escape the 
payment of such duty. The principle, no 
doubt, is that merch. n f s dealing in com¬ 
modities may be quite willing to take 
the risk of a rise and fall in the market 
price of the commodity between the 
contract date and delivery date, as 
being a matter which is their business, 
but merchants are not, as a rule, pre¬ 
pared to take the risk of the sudden alter¬ 
ation o f prices of tht commodities in which 
they deal by reason of the Act o. the Legis¬ 
lature in imposing increasing, reducing 
or remitting the duties payable in respect 
of those commodities. 

Sjection 10 runs, “ In the event of any 
duty of customs or exciseor any article 
being imposed, increased, decreased or 
remitted after the making of any contract 
for the sale of such article without stipula¬ 
tion as to the paynieit of duty, where 
duty was not cnargeable at the time of 
the makiig of the contiact, or for the 
sale of such article duty-paid where 
duty was. chargeable at that tim c ,— (a) 
if such imposition or increise so takes 
effect that the duty or increased duty, 
.as th« case may be, is paid, the seller 
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may add so much to the contract price as 
will be equivalent to the duty or increase of 
duty, and ( b) if biich decrease or rem s- 
sion so takes effect that the decreased 
duty only or no duty, as the case maybe, 
is paid, the purchaser may deduct so much 
from the contract price os will be equivalent 
to the decie, se of duty or remitted duty.'* 
It is argued on beh'.l of the se ler th>t the 
word “duty’ in the first part of the section 
refers to * rate of duty” and rate of duty 
only and tint for the purpose o e seeing 
whether tint section applies or not, we 
are not entitled to look at on alteration 
of the tariff value. It is argued *hat tariff 
value is merely a convenient way of arriv¬ 
ing at the market value, that, wheie ad 
valorem duty is imposed, it h? s to be paid 
on mjrket value, and lint the buyer or the 
seller, as Ihe c se mi\ be, takes ^ne ri.k 
o. tne ri ,f >r to 1 ’ in the fcari'f value in the 
same way as he takes the risk of the iiie 
and fall of m;rket value in cases where 
there is no taiiff value. I con ess thit, 
at first sight, T was much im >re;sed with 
the argument in favour of thut construc¬ 
tion but on a close examination 
of the Statute and partieulirly looking 
at the history of this section I hive come 
to the conclusion th .t the contention 
is not right. In the Tariff Act of 1894, 
before amendment, this clause t. e., section 
10 was contained and there was power 
then, under section 22 of the Sea Customs 
Act which was then in operation, for 
the Governor-General in Council from 

time to time by notification to fix, for 
the purpose of levying lari I duty, the 
value of goods, and in Schedule II to the 
Act one finds that, in the case of many 
articles, including sugar, there was a 
taiil valuation in the second column 
and a rate of duty in the third column; 
so that at that ti ne, in order to ascertain 
the duty payable, one h*d to take the 
tariff valuation fixed by the Statute itself 
and take the rate per cent, on that tariff 
valuation also so fixed; and, indeed, that 
was the way of ascertaining the duty 
payable in most of the dutiable goods 
in the Schedule to that Act. It seems 
to me that the duty payable depends 
just as much on tariff valuation as on 
the rate of duty. The tariff valuation 
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is not the real value; in fact, it is agreed 
th;it it is based on a v.ilue o an entirely 
different period, namely, the preceding 
year, and the Legislature has eho..en 
to say, in effect, that the duty 
payable shall be, e. g., 5 per cent, 

per. cwt., a cwt. being taken to 
be of the hypothetical value, whatever 
the real value may b e , of Rs. 10. The 
rate of duty payable per cwt. i s to be ascer¬ 
tained and it could only be ascertained 
b> working out that sum, and it seems 
to me that, if the Gov ernor*General in 
Council makes an alteration of the talift 
valualion, he is acting with the power of 
Legislature delegated to him lor this pur¬ 
pose and the posi: ion is exactly the s. m e 
as if a new Statute or a new schedule 
was brought in by the Legislature to alter 
the tariti valuation fixed in the Original 
Schedule by increasing or decreasing^ it- 
and, in such a case, I think it would be 
very difficult to argue that there has not 
been an increase or decrease, as the case 
may be, in the duty pa>;.ble. The Act 
of 1916 brought into the Tariff Act the 
power of the Governor-General i n Council 
to fix the taiiu values and at the sane 
time altered the form of the scb -mile 
Dy substituling for taiiff value nerelv 
a unit, or the words “ad valorem ." As 
far as sugar was concerned, it became 
25 per cent ad valorem; tut, b> i^ason 
ot the amendment to seel ion 3 r.feired 
to above, that meant, as there was a ta in 
value in existence, tne same thing, name- 
25 percent, of the tarin value. I can 
find no reason for supposing that it * as 
the intention of the Legislature in anv wav 
to alter the rights of contacting parties 

undex section 10 and I think they r.-m.in 
as betore. In my view the worn “dutt” 
in that section must refer to the amount 
pa > a Die ana arrived at by taking info 
account «} the tarin value and (!) the 
rate of duty. It is to be observed that 
m the latter part of that section what 
can be recovered is the duty paid and 
that cannot be arrived at without taking 
into a ccount the ta riff value. This a nom*f 
does remain that after the making of a 
contract in cases where there is no tariff 
value and there is a .. fluctuation . 
market price, the duty i n fact that is pay! 
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able will be more or less according as the 
market price has risen or Alien, and 
on a contract ex godown, such rs this, 

. , * _ * on a fall in the 

m rket j nee, the seller, ii he ct n show 

thp the mtu-kel: price hr s fi Hen, would 

get the benefit for himself reallv at the 
exj ense of his purcha ser. But the, t results 
from the fact that the Legislature in sec- 
Uoa 10 is only contemplating things that 
follow from the Acts of Government The 
words used are "being imposed, increased, 
decre sed or remitted," showing quite 
cle<.rl> that it considered only the imposi¬ 
tion or alteration o. duty by Government, 
leaving it to the parties in cases where 
dut> is payable on leal market value, 
to make their own arrangements by their 
contiacts It is not uninteresting to 
observe that section ic of the Tariff Act 
is based on section 20 of the English Customs 
Consolidation Act of 1876, the existing 
\ ersiou 01 which is to he < ound in the Fi- 
nince Act 190., section It was per- 
n„,.s not a very happy idea in drafting 
the Indian Statute to tike the section 
bodtly iron, the English Act, when 

Em -1 ^ elhod 01 . lev 5 mg customs in 
LnJ. nd and in India is totally 
diasimiLr; for in England there is no 
duty payable on tariff value, or, indeed, 
on<,n> value real 01 otherwise. The duties, 
as tar as 1 know, are all imposed there 
by weight or measure, and the sort of ques- 
tion that has arisen in this case and as 

In thl 1 kn ° W h ‘ s ansen for the first time 

1 n^ o S f: could not arisen in Eng- 

weif' g Seetl ° n 1( ' mi ^t. in my judgment, 
well have been made much clearer, so 

GKinl ?h qU ? .° n C0Uld not ^ve arisen. 
Giving the best consideration I can to 

5 “ n! ? S ■ tbemseU es - 1 have come to 

ct uTS" thot the pWiff in tHs 

tht S it C ;° nd point tak «b namely, 

W£s a '°fantary payment and, 

'Vh !’ ’ . cannot be recovered back. 

Ihe learned Judge has found on the evi- 

ence ex ore him, and there was ample 

evidence to support the finding, that the 

l3Lin.iL htdtopay t he lull contra oti mount, 

to h» e Vi? §et J th ? g00ds ' he asked 

to be allowed to clear the goods * on 
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payment of an amount less than the con¬ 
tract price by reason of the alteration 
m the tarih valuation; but that the de¬ 
fendant had refused and insisted, as a 
condition of getting the goods, ’on his 
paying -the full amount. On those facts, 
it is quite clear law that that amounts 
to money by duress. It is common in 
such cases and advisable to pay in terms 
under protest, in which case no question 
can arise. But the piinciple of law does 
not depend on the protest being made 

***** * s merel y evidence of the 
fact that an excess demand was made 

and that the plaintiff meant to retain 

^ 1 4 § excess. But 

the real question to consider is whether 
pr not it was a voluntary payment, or 
whether it was a payment extorted by 
the other party using, no doubt, as he 
thought legitimately, his hold over the goods 
to make the pljintiif pay what the defend¬ 
ant considered it was hH right to have, 
but it cannot be said under those circum¬ 
stances that the payment was a voluntary 
payment, lhat being so, as the defendant 
was wrong in his contention, as we hold 

I? 1 Tl CaS t’ h , e - must re "i ,a y tot ^ plainlih 
the amount claimed, that is to say, the 

amount of over-payment as money had 

a nd received to the use of the plaintiff. 

ihe appeal is, therefore, dismissed with 

IS, 
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th^n 1111 ^' /-T" 1 e , ntirel y agree that 
this appeal fails. The judgment of the 

l tial J U l gG is ^ a * d it must 
e upheld on both the points that have 

been taken before us. As the learned Chief 

Just| ce has dei.lt with the questions fullv 

to ^dH' |Udg fJ, e - at ' I c thlnk ;t is unnecessary 
to add anything of my own in the case 

refore - content myself by sa>ing 
that I agree to the order proposed by the 
learned Chief Justice. 


v N. v. 


Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1067 

of 1921. 

Juno 28.1023. 

Present;— Justiee Sir Juala Prasad, Kt., 
and Hr. Justice Ross. 
rang rad sahtj—plaintiff— 

Appellant 

VC V SMS 

’ Babu KARI SHANKAR SAHAl- 
Defendant—Respondent. 

sat nf aC p ACl { ! X < ° f l8 ' 2 >’ «• 6< >- 7 °— Tenure, 
** f T Pa ?”'f nt o/ rc nt-decrecs by purchaser —• 
Amount, whether can be recovered from tenant. 

rhe mirchaser ot a tenure purchases the prop- 
erty with the incumbrance of rent due item 
the original tenaut with respect to the timu 

h n *r S r^ thC <latc of his P urc hase, the ie n t 
be1n to the firsc charge on the property. H< nu:st 

be deemed to have knowledge of the prior i m , m- 

. b ! u y u J the existcnee of an inn mbir.net n.i f t 

ha\e affected the price which he cff.ud at the 

auction-sale. The liability t 0 p ay the rent i or a 

that l ol P l^ V ,01 ' 5 t t0 th ° P l,rcliase the retort, 
that ol the purchaser, and in discharging the 

simn.'^fK 5 ° r in - ^ rc nt-d'.ertis, Jle 

thc P orio'i^f 1 ?^ h ! S °" n Jiabilit y and not that of 
It* °v?‘f a t<Uail V an J has ri^ht to recover 

V ienait y ? n V- ^ him the original 

have no ^ i? 1 S k' j 31,(1 70 o! the Contract Act 

coi. a; 75 PP co5 ,'] y ‘° SUCh * ^ t*>- ?4. 

Case-law discussed. 

Appeal from 0 decision of the Judicial 
Coiiimisstonc 1 , Chota Nagpur, dated the 
J 1 January 192^ reveising that of the 

*“ ■" d *• * p “«- <*> 
Hr. G. S. Prosed, for the Respondent. 

_ , „ JUDGMENT. 

JWftla Prasad, J.—This appeal aiises 
out of a suit to recover Rs. j,546-14-c with 
mtmest at 2q per cent, per annum aggre 

gating to Rs.2,2io-t»-5. 

1 ^ rned .f ubor dinate Judge had de- 

SU -*'- ° n ap P eal the barred 
Judicia. Commissioner set aside the decision 

Ja Jud ^ e and dismiss- 

f d the Plamtiif s suit. Hence the plaintiff 
has come in. second appeal. 

Q„? liefact 1 s are admitted. Plaintiff Ranglal 

♦L PU I C i iased tlie tenure which belonged 
to the defendant Kali Shankei Sahai i D 

executmn c f a me itcage-decree on the 

7th March 3916. Prior to this plaintiff’s 

superior landlord, the Maharaja of Chota 

Nagpui,. had obtained a decree for.. rent 
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and cess against the original tenure-holder 
Kali Shankar Sahai for the years 1966-1 9 < 9 
(correspor.dirg roughly to 19c 9-1912)* 
That decree was dated the 19th September 
T013. In execution of that decree the 
tenure was advertised for sale and the 
plaintiff Rarflal Sahu paid the dues under 

that decree, Rs. 8?4 cdd > 0n tlie I 7 tt ^ aTct 
t qi 6 and thus saved the tenure from 

being sold in execution of the decree. 
The landlord had obtained another decree 
for arrears of rent for the tears 19 34 t0 
part of 1916, that is, prior to the purchase 
of the plaintiff,against the original .enure- 
holder. The decree was put into execu¬ 
tion and the tenure was attached. On 
the 8 th September 1917. plaintiff Rar.glal, 
however, filed a petition on the strength 
of his purchase under the mortgage-decree 
and got his tenure released from attach¬ 
ment At that time Ranj-lal's name was 
mutated in place of the original ter.ant 
in the landlord’s book. The landlord then 
sued Ranglal for arrears of lent for the 
same period, that is, 19*4-1916, exceptn g 


the provisions of the aforesaid jsections 
do not apply to the present case. In 
this view the learned Judicial Commissioner 
is supported by the decisions m the cases 
of Snmati Moharanee Dasya v. Haretidra 
L«l Roy (i), Maharaja Manindra Chandra 
Nuudi v. Jama her Kunviri Bibi (2) and 
Peary Mohan Mnkhopadhya v. Sreeram 
Chandra Bose (3). It is not disputed 
by Mr. Sen that the a oreSaid authorities 
apply to the present case. The first two 
cases are on all fours with the present 
one. In the case of Srimati Moharani 
Dasya v. Harrnara Lai Roy (i), as in the 
present case, the plaintiff had purchased 
the tenure in execution ol his mertgage- 
deciee and then paid the money due under 
the decree obtained by the landlord against 
the tenure-holder for arrears of rent for 
a period anterior to the confirmation of 
sale. It was he'd that the plaintiff was 
not entitled to recover the money paid 
by him foi satisfayirg the rent decree. 
Similarly in the case of Peary Mohan Munho- 
padhya v. Sreeram Chandra Bose (3), 


same perioa, *5, x^h & r .-. -. . l • 

first rear which wa s barred bv limitation, * the plaintiff purchased a putm taluk in 


and obtained a decree ud cortest on the 
15th July 191b. In execution of tnis 
decree the tenure was advertised for sale, 
and Ranglal prevented the sale of the 
property by putting into Court the sum 
ot Rs. 722-5-9, the amount due under the 
decree. On the 4th Maich 19:9, plaintiff 
commenced the action out of which this 
appeal has arisen for recovery of the afore- 
saidtwo sums of Rs.824 odd and Rs. 722-5-9, 
which he had paid in order to protect the 
property from sale. The said sums re¬ 
present the arrears of rent due from Ihe 
tenure when the original tenant Kali 
Shankar Sahai was in possession of it, 
that is, prior to the purchase of the tenure 
by plaintiff undei the mortgage-decree. 

The sole question for determination in 
this appeal is whether plaintiff can get 
himself re-imbursed of the aforesaid sons 
from the original tenant, Kali Shankar 
Sahai, the defendant in the present case. 

learned Counsel on behalf of the appel¬ 
lant has invoked the aid of sections 69 
and 70 of the Indian Contract Act in sup¬ 
port of his contention that Ihe plaintiff 
is entitled to recoup the said sums from 
the defendant. The Court below has over¬ 
ruled {this «ontention and has held that 


execution of a rent-decree ard subsequently 
paid the decree for rent obtained by the 
landlord lor a period anterior to that 
of the rent-decree in execution of which 
plaintiff had purchased the property. It 
was held in that ease that Ihe purchaser 
was not entitled to contribution from 
the original tenant against whom the rent- 
deciee was obtained. These cases lay 
down that the purchaser of a tenure pur¬ 
chases the property with the ir.cun brar.ee 
of rent due from the original tenant with 
respect to the tenure in question at the 
date ot his purchase, the rent being the 
first charge. He must be deemed to have 
knowledge of the prior incun brances and 
the existence of an incun brance must 
have affected the price which he offered 
at the auction-sale. The case of Srimati 
Giribala Debia v. Srimati Ranee Mina 
Kutnari (4), goes to the length of saying 
that the arrears of rent due in respect 
of the property- sought to be sold is * 


(1) x c. W. N. 458. 

(2) 9 C.w. N. 670:320.6431 

(3) 6 C. W. N. 794 - 

( 4 ) 5 C. W. N. 497. 
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material fact which must be notified at 
the time of the sale of the property. The 
purchaser therefore purchases the prop¬ 
erty with the liability of the prior rent 
charges. In shoit, the trend cf the view 
expressed in theca se referred to above seems 
to be that the liability to pay the prior 
rents, due for a period prior to the purchase 
(a s in the ca se of the plaintiff in the present 
case) is that of the purchaser and in dis- 
char c ii i g the rent charges or in paying 
the rent decrees, he simply discharges 
his own liability and not that of the original 
tenant. Therefore the purchaser is' not 
entitled to recover the prior rent charges 
paid by him f rom the o riginal tenant. 

Mr. Ser. virtually says that the afore¬ 
said authorities were wrongly decided 
and iri suppoit of his contention, he refers 
to the i.)ll.»wirg cases, Danhina Mohan Rov 
v.Saroda Mohan Roy ( 5 ), Mahatha Harsan - 
kir Sakai v. Bandhu Sahu 16), Mohcndm 
[Stichand Gnosal ] v. Bhuban [Balaram 
Mardana ] <y), Prosonno Kumar Bush v. 
Jamaluddin Mahomed (8) and Sera tot 
Ali v. I s<a r Ali (9). ' v 

In Danilina Mohan Roy v. Saroda Mohan 
Rty the plaintiff obtained possession 
under 'he decree of the High Court, of 
a rent paving eslate and he paid the rents 
and cesses in default of which payment 
the estate would have been sold. The 
Hign Court decree wasafteiwards reversed 
by the Pi ivy Council. I n 2885 the de¬ 
fendant obtained possession of the esfate 
in execution of tlie High Court decree, 
and the plaintiff claimed the revenue and 
cesses paid by him while he was in pos¬ 
session of the property. Lord Macnr.rhten 
in deliver mg the judgment rf ine Judicial 
Committee observed It seems to 
their Lordships to be common justice 
that when a proprietor in good faith pend¬ 
ing litigation makes the necessarv pay¬ 
ments for the preservation of the estate 
in dispute, and the estate is aiterwards 
adjudged to his opponent, he should 
be recouped what he has so paid by Ihe 
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« i 5) 20 ^ A- I ^o; 17 Ind. Jut. *576: 

6 Sar. P. C. J. 366; 10 Ind. Der. (n. s.) 727 (P C ) 
(6) 22 Ind. Cas. 720. 1 ' 7 7 1 

I* C. lj nrt 5 66 aS ' 8l ° ; 38 C - H C - W ' N ' 945 ; 

(8). 15 Ind. Ca*. 55; 18 C. W. N. 327. 

« C: W. N 3^. S ' 3 °' 45 C - 69,; 27 C - h: J- «°7» 


person who ultimately benefits bv Ihegav. 
ment, if he has Jailed through 10 fi.i’lt 
of his own to rein.burse himself opt rf 
the rents.” There can be no doibt that 
1 he plaintiff in that case had paid the re¬ 
venue and cess believing the property 
to be his own and with a view' to protect 
it from being sold for arrears of Govern¬ 
ment revenue. The payment was to 
save the estate from sale, arid the defend¬ 
ant having ultimately been adjudf cd 
to be the rightful owner of the estate was 
therefore benfitted by the same. The 
plaintiff was interested in the pay ment 
because a.t the time when he made the 
payment he believed to be —and in fact 
*he was under the decree of the High Court 
—the rightful owner of the property. The 
Jenuie in the present case has been lost 
for good to the defendant and the preser¬ 
vation of the tenure by payments of the 
rent-decrees in question benefitted not 
the defendant but the plaintiff who had, 

pi 101 to the payments, acquired title in 
the property. Therefore the impoitant 
element which is essential for the appli¬ 
cation of the principles of sectirr.s 00 
and 70 of the Indian Contract Act and 
on the basis of which the plaint’fi in the 
aforesaid Privy Council case was declared 
entitled to recover from the defendant the 
sums pa id by him, :s wanting in the present 
case 1 he case oiMohendra [Suciiavd Ghosal] 
v. Bhuban [Balaram Mardana] (6).was really 
case of a co-slmer having discharged the 
lir.buities 0,1 the property, and he was 
therefore held entitled to recover the 
sums paid by him which benefited 
lus co-sharers. In that case the entire 
tenure was sold m execution of rent decrees 
obtained against onlv some of the co 
sharer defendants. The plaint iff co-sharer 
who was not made a party in the rent-suit 
deposited under section 310 of the Code 
of Civil Procedure, with the approval of 
the Court, the entire sums due under the 
decrees and thus had the sale set aside 
This was r case of contribution. The case* 
°* Kumar Basu v . Jamaluddin 

Mahomed f8) is again one of a co-sharer- 
so also are Serajat Ali v. Is sar AH (a) 
and Saha! Sin*h v. Chan der dip Lai (1 c) 
cases ot contribution among co-sharers. 

10) 49 Ind. Cas. 6271 
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In a case of contribution the principles 
of the very sections of the Indian Con¬ 
tract Act", namely, sections a? b 9 » 

70 and 7- would apply. The present, 
case is not one of a co-sharer nor is it a 

suit ior contribution. « . • 

Th- ease of Mi hatha H.irsannar bahai 
v. Bindhu Stint ( 6 ) reled upon by the 
learned Counsel does not seem to srppor 
him so far as section fig is cpncemed, tor 
it was held that the claim of the purchaser 
to recover from the outgoing tenant .lie 
amounts under the prior rent decrees 
could not be supported by section 09 
of the Act. Their lordships, bowevei, 
allowed the claim under section 70 of the 
Indian Contract Act. No reason has been 
^iver for this view, nor the cases refened 
to in the earlier part of this judgment, 
in which a contrary view was taken seem 
to have boen noticed in the case. Whereas 
the facts of the cases relied upon by Mr. 
Sen are not similar to those of the pre¬ 
sent case, the facts of the cases upon wh’ch 
the learned Judge has relied are on oil 
fours with the present case. Therefore 
if this case was to be decided upon the 
authority of decided eases, there is no 
doubt that the contention of Mr. Sen must 
fail. 

It appears to me. however that upon 
a true construction of sections bg and 
70, there is hardly any room for dovbt 
that the\ do not afford any assistance 
to Mr. Sen in his contention that the pre¬ 
sent case is governed by the provisions 
theiein contained. True, a decree for rent 


other properties of the judgment-debtor 
so long as the tenure was not sold and 
the amount fetched at the sale was not 
sufficient to pay oft the decrees in ques¬ 
tion. The latter event also did r.ot happen 
because the plaintiff paid oft the decrees 
befoie the properties -were sold. But 
for audit we know from th~ result of the 

sale in the mortcace decree in which the 

* • . 

plaintiff purchased Hie property, it was 
a very valuable property worth about 
Rs. 35,000, and the rent decrees in ques¬ 
tion would have very easily been paid 
op out of the-sale-proceeds without driving 
the- landlord 10 tne necessity of proceeding 
against the person and olner properties 
of the jiidi mer.t-dfbtor, for the balaice 
of any decretal amount left unrealised 
by the sale-proceeds ot 1 he term re in ques¬ 
tion. Ihe landlord in the pieser.t case 
proceeded against the ter vre ai d advertised 
the same for sale, and thus all dang er to 
the person and other properties of th* 
judgment-debtor ceased. Therelore he 
was not interested in the payment of the 
rent decrees in order to protect hispeison 
and other properties. In the tenure itself 
certainlv he was not interested, his entire 


interest having ceased by the purchase 
thereof by the plaintiff. Therelore the 
defendant was not interested in. the pay¬ 
ment of the rent-decrees, and the plaintiff 
paid the same s'li ply to protect his own 
property* which he had already purchased. 
As has already been shown the plaintiff 
was bound in law to pay the prior rent 
decrees and charg es with the ij.ci n brai ces 


binds not only the tenure but also the 0 f which he purchased the property m 
holder thereof for the payment of the same, question. Thereloie the in portai.t ele- 
and the decree-h >lder may at his option ment of sectioi 69, namely, that defendant 


proceed against the person and other pro¬ 
perties of the judgment-debtor instead 
of against the tenure concerned. If in 
the present case the landlord had pro¬ 
ceeded against the person and other prop¬ 
erties of the tenant defendant then 
nc question would have arisen that the 
plaintiff who had purchased the tenure 
was not in any way interested in the pay¬ 
ment of the said decrees. That event, 
however, did not occur. The landlord 
proceeded against the tenure itself. 
Having elected thus to proceed against the 
tenure he precluded himself from in 
any way proceeding against the. person and 


should have beer, bound by law to pa} f 
the sums of the decrees wh'cn the plaint¬ 
iff paid is wanting in the present case. 
Now as to the benefit by the payment 
in question, the tenure was saved; defend¬ 
ant was not interested in the tenure; 
therefore, r.o berefit accrued to h ; n , and 
unless any benefit accrued to the defend¬ 
ant by the payment made by the plaintiff 
the defendant was not liable under sec¬ 
tion 70 of the Indian Cr.lia et ^.ct. Conse¬ 
quently section 70 has no application. 

. I, thereloie, agree with the views expressed 
in the decisions relied upon by the learned 
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Judicial Commissioner aucl dismiss the 
appeal with costs. 

Ross, J. — I agree. 

Appeal dismissed. 

Z. K. 


CALCUTTA HIGH COURT. 

Appear from Appellate Decree No. 1746 

of 1920. 

March 30, 1922. 

Present .’—Mr. J ust:ce Cuming and 
Mr. Justice Panton. 

Mxrxa DII*BAR HOSSAIN and others— 
Principal Defendants— 

—Appellants 

versus 

SADARUDDIN CHOUDHURI and others 
—Plaintiffs and others— pro forma 
Defendants—Respondents. 

ifiR!\ 0Vl 2 C l al T^ ma i l . Cause .. Courts Act (IX of 

nftl)’ r Sch ) 11 j Art ‘, ? 5 — Suit t0 recover value 

cul . u . n *f r t . cla " n °f right—Court of Small 
Causes, jurisdiction of. 

hAllVj/V 10 ?* th f value of trff S cut down 
does H Lt f^i dan 1 Und A ( I b ° Va fi de daim of ripht 
II to S 1 U,Kle f 35 (it) of Schedule 

is not thrr?w aaJ Small Cause Courts Act and 

of "f , siS3r , Si; j is£t" ,rom n,c 

SuW?in ‘; gains 3® decree °f the Addition .1 

, J n dge - M - Ida ’ d ^d the 

a * nd ° M ; rch „ r 9 3 °. re versing that 

° . tl | e ,,. Second Court at Malda 
dated the 5th 01 August 1919 * 

App^nfs*”" M ° y the 

spondentsf” Kan ) ilal - tor the Re- 

t J? g MENT.—I n the suit out of which 
this appeal has arisen the nl-intfffc m 7 
for recovery of Ps o- Pontiffs sued 

SSsia 

possession and which they wi ln th f? r 
purchased from the pro for a / ec f ntIy 

Nos 5 to 7 . The defendant?N 0 d s ef r d 'f 3 

contested the suit ™a ft, • iNOS - 1 an(i 2 
the land belonged to d case was that 
the detendan? 3 g No ° 6In? %Tf*’ 5 aIoae ' 

with the land concern 


of this land from defendant No. 5 and 
were in possession of the land as tenants, 
and further th it they had purchased the trees 
alleged to have been cut from defendant 
No. 5 for Rs. n. The Trial Court dis¬ 
missed the plaintitt’s suit. On appeal 
the lower Appellate Court found that de¬ 
fendants Nos. 6 and 7 had interest in the 
land in suit; that the interest of defendant, 
No. 5 was not that of a sole owner, and 
that, therefore, the defendant No. 5 had 
no right to sell the entire trees to defendants 
Nos. 1 to 4. He decreed the plaintiffs' 
suit for Rs. 8-12-0. 

' The defendants Nos. 1 to 3 appealed. A 
prelin in ry objection has been raised 
by the respondent that in accordance 
with the provisions of section 102 of 
the Code of Civil Procedure no appeal 
lies in the present case. His contention 
is that the present suit is a suit of the nature 
cognizable by a Court of Small Causes 
as the amount of the subject-matter does 
not exceed Rs. 500. The appel’ants on 
the other hand contend that the suit is 
one coming with the provisions of Art. 
3 5 (»*) o' the Second Schedule of the pro 
vincii.1 Small Cause Courts Act. This Arti¬ 
cle runs as follows: “For an act which is, 
or save for the provisions of Chapter IV 
of the Indi n Penal Code would be, an 
offence punishable under Chipter XVII 
of the said Code.” It appears that Hu 
defendant was prosecuted by the plaintitts 
for the cutting o these trees and acquitted 
Now it h .s been found th it the de end . nts 
had right to some portion of trees. The 
mere taking of the trees by the defendants 
would not of itsel amount to theft or cri- 
min.l misappropriation unless this was 
done with dishonest intention. The crimi¬ 
nality of the act of the defendants will, 
therefore, depend on the intention with 
which this act was done and not whether 
the particular act is saved by the pro¬ 
visions of Chapter IV. We are of opinion 
that the present case does not come within 
Art. 35 (i7) of the Second Schedule of 

the Provincial Small Cause Court Act and, 
therefore, no second appeal lies.. 

The appeal is accordingly dismissed witn 

costs. 

K Appeal dismissed . 
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OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 9 of 

1923. 

May 15, 1923- 

Present : —Mr. D’.le.l, J. C. 
BHOLA NATH and another— 
Defendants—Appellants 
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tion was not 9. new one according to the 
plaint allegation but an existing one. The 
consideration did not originate on the 
19th of May 1919. Money was due to the 
plaintiff on bahikhata accounts, and the 
pro-note secured that amount. Under the 
circumstances even if the pro-note faded, 
as lor instance it would have failed for 


versus 

RASOOIy BAKSH and others— 

Pl untiffs—Respondents. 

Contract Act {IX of 1872). 5 . 23 —Stifling fro - 
tecution of non-compoundablc offence — Pro-note 
executed by accused—Debt otherwise due — Con¬ 
sideration, whether unlawful. 

Defendant who was indebted to the plaintiff 
assed a h utidi to the latter which was dishonoured, 
he plaintiff, who believed the hundi not to be 
genuine, instituted a prosecution against the 
defendant for forgery. Pending prosecution 
the parties came to terms and the defendant 
executed a pro-note, on the plaintiff promising 
to withdraw the prosecution : 

Held, that the stifling of a criminal prosecu¬ 
tion for a non-compound able offence was the 
object of the execution of the pro-note and that 
the fact that the debt was otherwise due was 
no answer to the consideration being void, 
[p. 78, col. 2.] 

Lachman Das v. Naratn, 25 Ind. Cas. 409; 


want of a receipt stamp, an enquiry’ 
is necessary whether any money was due 
to the plaintiff from the defendant and 
whether a claim for the recovery* of that 
money was within tin e at ihe date of Ihc 
institution of the suit. Those joints 
have not been determined ai d for the 
determination of those points a remand 
to the Trial Court is necessary . 

Next as to the whether the pro-r.ote 
itself is void or not, 1 am of opinion that 
it is void under the provis ; ons of section 
23 of the Contract Act. The morttage- 
deed of even date narrates how 1 his pio- 
not 2 came to be executed. B hikheta debts 
were due to the plaintiff whereupon the 
defendant passed two hundislox Rs. 6,cco. 
Thf* hundis were dishonoured and were 



17 O. C. 213; i O. L. J. 553 » J ai Kumar v. Gauri 
Nath, 28 A. 718; 3 A. L. J. 506; A. W. N. (1906) 
212, Sukhdeo Dass v. Mangal Chand, 41 Ind. 
Cas. 812; 2 P. L. J. 630; 2 P. L. W. 140, 
Kessowji v. Hurjivan Muiji, 11 B. 566; 6 Ind. 
Dec. (N. S.) 373, distinguished. 

Appeal against an order of the District 
Judge, Lucknow, dated the 23rd 
November 1922, reversing that of the 
Subordinate Judee, Lucknow, dated 
the 4 th January 1922. 

Messrs. A. P. Sen and H. K. Ghosh, for 
the Appellants. 

Mr. Niamat Ullah, for the Respondent. 

JUDGMENT. —This is an appeal from 
a remand order under O. XL!, *• 23 of the 
Code passed by the learned District Judge 
of Lucknow. I am not in agreement 
with him on the point of law, bu + his order 
of remand must be maintained. 

The plaintiff brought his suit for the 
recovery of money due to him and ack¬ 
nowledged by a pro-note dated the 19th 
May 1919* The learned Subordinate Judge, 
who tried the suit, was of opinion that 
the consideration for the pro-note 
was vitiated by the fact that it was given 
for the stifling of a criminal prosecution. 
Even so the mistake made by him was 
to overtook the fact that the consider- 


believed by the plaintih not to be genu¬ 
ine. The plaintiff thereupon instituted 
a prosecution of one defendant, Murlidhar, 
for forgeU'- While Ihe prosecution was 
pending the parties came to terms and 
the defendants executed ihe pro-note and 
the mortgage-deed, on the plaintiff pro¬ 
mising to wilhdraw the prosecution &£ air.st 
Murlidhar. There is r.o doibt, in my 
mind, that the stifl’rg of a criminal prosecu 
tion 0 an offence which could not be 
compounded was the object of the execu¬ 
tion of the pro-note. It is true 1 hat the 
debt was otherwise due to the plaintiff* 
but that is not a sufficient answer to the 
consideration being void. Uluslraticn (h) 
to section 23, Contract Act lays down: 
“A promises £to drop a prosecution wh’ch 
he las instituted againsl B for rolbeiy. 
and B promises to restore the value of 
the things taken. The agrecneul r s 
void, as its object is unlawful.” Here 
the value of the things was due from B 
to A and still the promise of A to drop 
the prosecution ajair.sl B rendered ^he 
agreement to 1 e-pay the value cf the things 
unlawful. Mr. Niamat Ullah pointed out 
that here the pronise of restoration was 
invalid under seetion 214 of the Indian 
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Penal Code and,therefore, the agreement on the interpretation placed on the facts 
was held to be void. I am afraid I cannot of the case. I h.ild the pro-note to be 


accept that view. The consideration which 
is vuid is the stifling of the prosecution 
and not the agreement to restore the prop¬ 
erty in consideration of the conceal¬ 
ment of theodeuce. Inmj opinion, thcugh 
the facts of some of the cases quoted by 
the learned Judge of the lower Cour- are 
similar to those of the present case the 
reasoning in every case is in favour of the 
defendant-appellant. Possibly, the facts 
of the case reported in Lachman D.is v. 
Narain (1) cannot be distinguished frcm 
the facts of the present case, but the reason¬ 
ing on which the judgment proceeded was 
that the stifling of the prosecution was 
no part of the consideration in that case. 
Oa the face of it the facts seem to indicate 
that that was the consideration, but the 
learned Judge seems to have held other¬ 
wise on the facts. In Jai Kumar v. Guuri 
Nulh f 2) no prosecution had been launched 
and "there was even a doubt as to whe¬ 
ther there had been any embezzlement. 
In such a case no question of stifling 
of a criminal xnosecution can arise. In 
Sukhdeo D.iss v. Mangal Chand (3) one 
learned Judge observed at page O33*: 
“That does not mean that the considera¬ 
tion for the agreement into which they en¬ 
tered was a promise not to prosecute 
Mroni Dal. In fact, there is no evidence 
that any such promise was made.” 
The facts of that case therefore were 
not similar to those of the present 
case where I hold it as a fact that 
the stifling of the criminal prosecution 
was the consideration of the pro¬ 
note. The same considerations spply 
to a case quoted by the respondent’s learned 
C »unseland reported as Kessowji v .Hurjivan 
Mulji (4). There the learned Judge insisted 
on the proviso that the person in whose 
favour a guarantee was executed did not, 
in consideration of such guarantee, agree 
not to prosecute. In all these cases the 
application of law appears to depend 

(1) 25 Ind. Cas. 409; 17 O. C. 213; 1 O. I4. J. 
553 - 

( 1 2 3 4 k 28 A. 718; 3 A. I#. J. 506; A. W. N. (1906) 212. 

( 3 ) 41 Ind. Cas. 812; 2 P. I,. J. 630; 2 P. I,. 
W. 140. 

(4) xi B. 566; ft Ind. Dec (N. S.) 373. 

•Page of 2 P. h. J .—[£<*.] 


vo’d. 

The remand order is upheld and the 
Trial C»uit is directed to try the suit 
in acc >rdance with the directions given 
in the first paragraph of this judgment. 
The plaintijf shall be permitted to amend 
his pleadings, if he so desires, and the 
parties given every opportunity to state 
their diflereift cases in view of the removal 
of. the pro-note from evidence. I pass 
no opinion as to the use that can be made 
of the pro-rote under section 19 of the 
Limitation Act. Costs here and hereto¬ 
fore shall abide the result. This order 
amounts to a dimissal of the appeal with 
modification of directions to the Trial 
Court 

N. H. Appeal dismissed. 
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Second Civil Appeal No. 123 

of 1922 . 

March 23, 1923. 

Present :—Mr. Simpson, A. J. C. and 
Mr. Dalai A. J. C. 

Thakur RaMNARAIN SINGH — 
Plaintiff—Appellant 
versus 

RA.M SUKH and others—Defendants 

—Respondents. 

Construction of document—Transfer of under - 
proprietary rights—Perpetual lease or sale — 
Pre-emption. 

An under-proprietor transferred bis unde r-pro- 
prietary rights in a village by a document described 
as a deed of perpetual lease. Under the terms 
of the deed the lessee was given heritable and 
transferable rights. The rent was fixed at Rs. 53 
per annum, out of which Rs. 52 were payable 
to the superior proprietor. The premium paid 
by the lessee was Rs. 5,000. Provision was 
made for the recovery of Re. 1 reserved for him¬ 
self by the lessor but the lessee was in no ease 
to be ejected from the property. There was 
nothing to show that the parties ha i realiy 
agr.ed upon a sale or that the agreeme, t as 
to the payment oi Re. 1 per annum to the lessor 
was fictitious: 
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Held, that the transfer was a lease ami not a 
sale so as to give rise to a rieht of pre-emption. 

[p. 81. col. i ] 

Moorooly Ram v. Baboo Hurrcc Ram, 8 W. 
R. 106; Babu Baldeo Prasad v. Shaikh Ah 
Husain, io 0 . C. 348. followed. 

Appeal against a decree of the Dis¬ 
trict Judge, Rai Bareli, dated the 16th 
January 1922, uphoidire that of the 
Subordinate Judge, Partabgarh, dated the 
25th July 1921. 

Mr. Hiri Kishcn D/iaon holding brief 
of hardhian Chandra, for the Appellant. 

Messrs. Radha Krishna and Bishcshar 
Nnh, for Respondents. 

JUDGMENT.— This api cal ard Second 
Civil Appeal No. 170 of 1922 have been 
referred to a Bench under section 8 (c) 
of the Oudh Courts Act 'XIV 1891). 
The suit in the Fir.d Court was 
one for pre-emption. The transaction 
which has given rise to the suit for pre¬ 
emption is described in the document 
of transfer as a perpetual lease of an 8 
anna under-proprietory share in the 
village of Pura Muxli in. the Paitabpmh 
District. The transferor Amartjit S’rgh 
has transferred half his under-propnetary 
interest in the village. It was alleged 
in the plaint that the transaction was 
really a sale but that with a view fraudulent¬ 
ly to prevent pre-emption the sale price 
was noted as nazrana and a fictitious 
sum of Re. 1 was entered as rent pay¬ 
able by the lessee to the lessor. The teims 
entered in the document are that the lessees 
shall have heritable and transfeiable 
rights under the perpetual lease on pay¬ 
ment cf Rs. 53 as rent out of which Rs. 52 
would be pa> able to tne superior pro¬ 
prietors. The premium paid by the lessees 
was Rs. 5,000 Provisions is made for 
the recover\ of Re. 1 reserved for himself 
by t he lessor, but in n 0 case a re the lessees 
to be ejected from the pioperty. The 
document is to be construed in accordance 
w’th its terms; there is no evidence to 
prove that the parties had really agreed 
upon a sale or that no rent was really 
payable to the lessor and the payment 
of Re. 1 per annum was fictitiously entered 
in the deed. 

Both the subordinate Courts dismissed 
the suit and the plaintiff has appealed. 
The appellant’s learned Counsel rightlv 
argued that transactions of Ibia.nature 
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could be divided into two classes (1) where 
by a contrivance the transaction falls 
short of a sale and (2) where the intention 
of the parties is to make an. effective sale 
and yet the deed is thrown into another 
form in order to avoid pre-emption. In 
the first class of cases.there would be no 
pre-emption but it will be allowed in the 
second class of cases. It has been held 
in two Bench decisions of this Court that 
it is not forbidden to a person to circum¬ 
vent the law of pre-emption by taking 
a transfer which falls short of a sale, but 
which may eventually have the same effect 
as a sale [Badri Singh v. Chandika Baksh 
Singh (1) and Majida Bibiv. Malik Fazl 
Karim (2).] These were cases of mortgage 
. in which the conditions were so onerous 
that there was a very remote chance of 
redemption. 

The present case is one of a transfer 
of an under-proprietary interest and 
must be distinguished from cases where 
a superior proprietor carves out an under- 
proprieta.ry interest. Where the transfer 
<>f the under-proprietary interest is made 
bv the superior proprietor i n the form 
of a lease, but the rent reserved for pay¬ 
ment to the superior proprietor is equal 
to or slightly more than the revenue, 
such a transaction is held to be a .sale 
giving rise to a right of pre-emption In 
section 4 of the Ip nd Revenue acc III 
of 1901 an under-proprietor is. defined 
as a person possessing a heritable and 
transierable right in land who is liable 
to pay rent 1 hereof. According to that 
definition, a person possessing'a heritable 
and transferable right in land will be 
an under-proprietor even where he pays 
rent to the proprietor far in excess of the 
levenue. But the distinction ha.s been 
long established in Ihis Court that, where 
in a lease by a superior proprietor, Ihe 
rent reserved is equal to or only nominallv 
in excess of the levenue the transfer will 
be considered to be one of a n undei-pro- 
pnetaiv interest, while in the case where 
the rent reserved is considerably in ex¬ 
cess of the revenue, the transfer would 
be a lease as it purports to be:— u 
RamFaqlr v. Sheo Ratan (3), Ram Aular 

00 14 Ind: Cas. 8; 15 O. C. 1. 

(*) x 9 Ind. C^s. 679; 16 O. C. 9. 

—8 0“ C. "tai. 


-.i ; 
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v. Drigpal 4 ), Rim Suchit v. Sto Sew.ik 
Singh" [ 5), Zulfm Khan v. S*»/ Bjkshi 
Singh (6) and Siheb Bitthsh Singh v. 
Tha/tur Din Singh (7). 

The question does nol arise here and 
we are not called upon to consider the 
validity of this long established distinc- 

tion. 

The difference between a transfer by 
a superior proprietor and one by an under- 
proprietor is explained in Zuljan Khan 
v. Sant Bakhsh Singh (6) (third paragraph). 

The case-law so far as it goes is in favour 
of construing the document in suit as 
a lease. In 1867 it was held by the Calcutta 
High Court in Moorooly Ram v. Baboo 
Hurree Ram (8) that a lease in perpetuity, 
however small the reserved rent, is not a 
sale for the purposes of pre-emption. In 
that case also an annual rent of Re. i was 
reserved. In Babu Baldco Prasad v. Shainh 
Ali Husain '9) the transaction in suit 
was described a s a pitta istimarari dawatni 
(perpetual lease) executed by under-pro¬ 
prietors. The consideration for the lease 
was the payment of a sum of Rs. 700 
and the lease further reserved a sum of 
Rs. 18-13 yearly as rent payable to the 
lessor. The lease purported to confer 
full- rights of enjoyment of the property 
so leased on the lessee and his heirs and 
it was stipulated that the lessee would 
not be ejected from the holding. It is 
not clear whether the sum of Rs. 18-13 
included the rent payable to the superior 
pToprielor or not. In that case the transfer 
was held to be a perpetual lease as it pur¬ 
ported to be and not liable to pre-emption. 
In the present case the premium is Rs. 5,000 
the rent payable to the superior proprietor 
Rs. 52 and the rent payable to the lessor 
Re. r. It is not possible to compare the 
rents in the two cases as the facts of Ihe 
reported case are not full. The Court 
quoted with approval the opinion of a 
Judge of the Punjab Court that a perpetu¬ 
al' lease did not give rise to the right 

(4) 8 Ind.- Cus. 725; t4' 0 . C. 4t. 

( 5 ) 56 Ind. Cas. 629; 23 O. C. 50. 

(6) 65 Ind. Cas. 97; *4 O. C. 310; (*922) A. I. 

R. (°-) 81 • _ _ 

(7) 63 Ittd. Cas. 966; 9 O. I,. J. 33'4i 4 ^ • p - 

I/.R. (Q) &S: A. L-R. (O.) 229. 

(8) 8 W. R. 106. 

(9) 10 O. C. 3484 
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of pre-emption merely or the giound that 
it was tantamount to a sale. In the Pun¬ 
jab also pie-emption is based on Statute 
I,aw. In the case in Badri Singh 
v. Chandritta Baksh Singh (1), referred to 
above, two Judges of this Court quoted 
with approval the opinion of another 
Judge of the Punjab Court on the con¬ 
struction of 0 mortgage transaction. "It is 
not safe for the Courts to attribute mean¬ 
ings to the terms of deeds other than those 
plain on theface of them. If such a course 
were generally adopted, any mortgage, 
the terms of which were at all onerous, 
or which it was not probable the mortgage r 
would be ableto redeem, might be construed 
as a sale. The decisions of the Courts 
would be based on surmise, and there 
would be a wide divergence of opinion 
as to how onerous a mortgage must be 
in order to be held to be a sale.” W e may 
enumerate the points in which the transac¬ 
tion in suit falls short of a sale: 

(1) Rent of Re. 1 is payable annually 
to the transferor by the transferee. 

(2) The transferee does not become 
a member of the village community and 
does not acquire any right of pie-emption 
under section 9 of the Oudh Daws Act; 
in the present case the transferor has 
transferred only half his property and so 
his right to pie-empt other property in the 
village remains with him, but, even if 
he had transferred his entire property, 
a lease which falls short of a sale would 
reserve to him his right of pie-emption. 

(3) If rent is not paid to the superior 
proprietor by the transferee the tiansferor 
would be liable for the rent to the su¬ 
perior proprietor who can recover it 
by suit against the transferor and sale 
by the property, without notice, to the 
transferee. 

We agree with the observations of the 
learned Judge of this Court, • Mr. Daniels 
in Zulfan Khan v. Sant Bakhsh Singh (6) 
that Courts should not go out of their way 
to encourage peipetual leases which have 
the inconvenient effect of permanently 
divorcing title and possession. At the 
same time pre-emption has beeii hdld in 
various decisions of this Court to be a 
weak right atid has been refused iti the 
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case of an exchange [Abld Ali v. 
Arab-un-nisa (io), Raj Ki shore v. 
Raghu Nath Parshad (u), and Lachkman 
Prasad v. Mir Fida Husain M2)] and in 
mortgages with onerous conditions (15 
Oudh Cases quoted above). 

Having regard to the Statute and the 
case-law on the subject, we are unable 
to Hold the lease in suit to be a S3le. The 
inconvenience of perpetual leases can 
only be prevented by an alteration in 
the Statute. 

We dismiss these appeals with costs. 

N. H. Appeals dismissed. 

(10) 1 o. C. 75. 

(11) 4 O. C. 169. 

(12) 30 Ind. Cas. 232; 18 O. C; 109; 2 O. L. 
J. 220. 


ALLAHABAD HIGH COURT. 

Civil Revision No.-85 of 1923. 

July 18, 1923. 

Present:— Mr. Justice Sulainian. 

RATI RAM— Plaintiff—Applicant 

versus 

BIRMAJIT and others—Defendants 
- Opposite Parties. 

Civil Procedure Code (Act V 0/1908), O. XXI, 
r. 63, applicability of~Suit by unsuccessful claim¬ 
ant agatnsi judgment-debtor for return of purchase- 
money, nature of. 

Order XXI. r. 63 of the Civil Procedure Code 
is a bar only to a subsequent suit, instituted to 
establish the right which the plaintiff claimed to 
the property which was in dispute, in the proceed¬ 
ing in which the objection was raised. It has no 
application to a suit by the unsuccessful claimant 
who had purchased the property from the jud°- 
ment-debtor, to recover from the judgment-debtor 
the sale consideration paid by him to the latter 
[p. 82, col. 2.] . * 

Civil revision from an order of the Judge 
of Small Cause Court, Mainpuri, dated 
Y tl}e9,4thof February 1923. 

Mr* Panna Lai, for the Applicant. 

yk- BaMshwariPrasad , for the Opposite 

J?AXfl0S. ** 

JUDGMENT.- This is a revision under 
section 25 of ,the Provincial Small Cause 
Courts Act from a decree of the Judge 
of Small Cause Court, Mainpuri, dismissing 


the plaintiff's suit.; The plaintiff’s case 
in the plaint was that the defendants had 
executed a sale-deed of certain crops on the 
9 th of ebruary 1921,in his favour, that one 
Kirat Singh attached these crops and an 
objection being preferred to the attach¬ 
ment by the plaintiff the Execution Court 
dismissed his objection on the 13th of May 
1921; that after that the defendants took 
away^ the crops and also refused to return' 
the sale consideration ; hence the suit. 

In their written statement the defend¬ 
ants pleaded that the whole of the sale 
consideration had not been paid. They 
also said that it was the plaintiff himself 
who had appropriated the crops and that 
no part of the crops came into the posses¬ 
sion of the defendants; it was further plead¬ 
ed that the attachment in favour of Kirat 
Siugh had fallen to the ground fc-r want ot 
payment of expenses of the sale. The 
amount of the sale consideration was also 
challengedend lastly it was contended that 
the sale-deed had been found by a Court to 
be invalid and no suit on the basis of it was 
maintainable. Then there weregeneiai pleas 
that the plaintiff was not entitled to any 
money or relief. The learned Judge of 
the Court below has thrown out the suit on 
the preliminary ground that the objection 
having been dismissed on the 14th of May 
19 21 and the present suit having been 
brought moie than a year after that 
order, it was not maintainable. He relies 
on a ruling of this Court which has a bear¬ 
ing on O. XXI, r. 63 of the Code of Civil 
Procedure. 

There has been a gross irregularity" in 
this case as there has really been no proper 
trial on the merits. Order XXI, r. 63 is 
a bar to a subsequent suit instituted to es¬ 
tablish the right which the plaintiff claimed 
to the property which was in dispute in 
the proceeding in which the objection was 
raised. It is mani est that in the present suit 
the plaintiff did not put forwa rd any claim s 
to the property" which was then in dispute* 
He was suing for refund of sale consider¬ 
ation and not possession of the property 4 
Order XXI, r. 63, therefore, had no applica¬ 
tion and nor has the ruling cited by the 
Court below. A case of this kind is not 
governed by one year’s rule of limitation*! 

The learned Vakil who appears for the 
respondents sought to support the decree 
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On a slightly different ground. His point 
was that the order of the 14th of May 
1921 was conclusive between the paities 
and that it is not now open to the present 
plaintiff to go behind the finding on which 
that order was b?sed. That finding accoid- 
ing to his contention means lhat the 
sale transaction was a fictitious one 
This matter has not been gone into by the 
Court below and, therefore, I do notpiopose 
to go into it now in revision. I may, how¬ 
ever, point out in passing that it is not quite 
clear whether the judgment-debtor was a 
party 1o the proceedings relating to the 
previous objection, that is to say, whether 

any notice had been issued to him and he 
had appeared in Court. It has been held 
in the case of Krishnasavti Naidu v. 
Somasundaram Cheiiiar(i) that a judgment- 
debtor, who is not in fact a party to the 
claim proceedings, does not in the eye of 
law become such by reason solely of his 
being the judgment-debtor. Further 
more according to the plea raised in the 
written statement the attachment itself 
fell through because of non-payment of 
the expenses of sale. If the attachment 
was released it is d fficult to say why the 
objector should have been compelled to 
institute a suit to establish his right As 
I have pointed out above the case nas 
not been decided by the Court below on 
the merits. It has simply thrown it out 
on the preliminary ground tha it wasbro ught 
more than a year a ter the order passed 
in the execution department. I accord¬ 
ingly allow the application, set aside the 
decree of the Court below and remand the 
case to that Court for disposal according 
to law. Costs here and hitherto will abide 
the event. 

z. k. Application allowed. 

(r) 30 M. 335; 17 M. L. J. 95; 8 M. h. T. 116 
(F. B.). 


BOMBAY HIGH COURT. 

Original Civil, Jurisdiction Appeal 

No. 22 OF 1922. 

Original Suit No. 5-265 of 1921. 

July 21, 1922. 

Present :—Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and 
Mr. Justice Marten. 
DADABHOY FRAMJEE CaMA— 
Plaintiff No. 3--Appellant 

versus 

COWASJI DORABJI PANDAY and 
others—Plaintiffs Nos. i and 2 and 
Defendants—Respondents. 

Construction of document—Settlement due — Gijt 
to person and his male heirs■—Estate confer/cd — 
Maintenance clause, effect of—Estate unknown 
to law, whether can be created—Originating summons 
—General questions whether can be ashed — Opin¬ 
ions of Counsel, whether relevant — Trustees, posi¬ 
tion of — Practice — Appeal—Order appealed against, 
whether must be produced. 

A Parsi widow executed a deedof settlement by 
which she settled certain properties upon mis tecs 
for her benefit for her life, then lor her son, 
Rustomji, for his life and then for Rustomji'* sens 
and their male heirs absolutely and in equal 
proportions as tenants-in-coinnion. One ci the 
clauses of the deed was as follows : 

“Provided . . . that from and alter-the decease 
of the said Rustomji if the sons of the Said 
Rustomji or the heirs male of any of them shall be 
under the age of eighteen years then . .it shall be 
lawful for the trustees . .during every such minority 
to receive the rents ...of the ...hereditaments and pre¬ 
mises . .or the share or shares therein respectively 
to which such infant son or sons or his or their 
male heirs shall be so entitled as aforesaid and to pay 
and apply the same or...part thereof ...for... ..the 
maintenance and education of the person aforesaid 
for the t me under the age of eighteen years;" 

Held, (1) that the words “and their male heirs,” 
did not import any limitation on the estate given 
to the sons of Rustomji ; [p. 86, Col. 2.] 

(2) that the maintenance clause did not in any 
way curtail the estate given to the sons of Rus¬ 
tomji; (p. 87, col. i.] 

(3) i-hat, therefore, the estate given to 
the sons of Rustomji under the deed was absolute 
and not lim ted. [p. 86, col. 2.] 

Per Marten, — J. Ordinarily co-plaintiffs cannot 
sever at the trial and must appear by the same 
Solicitors and Counsel, tp. 87, col. 2.] 

The same person cannot be made a plaintiff 
and a defendant in one proceeding, [p. 87, Col. 2.7 

Rustomji v. Purshotamdas, 25 B. 606 at p. 6x21 
3 Bom. L. R. 227, followed. 

On an originating summons the Court should 
not be asked to give its opinion on general questions 
when specific questions can easily be ftamedj 
[p. 87, col. 2.J 

In re Harman, Lloyd v. Tardy, (1894) 3 Ch. 607 at 
p. 614; 63 L. J. Ch. 822; 8 R. 549J 71 L. T. 401$ 
relied on. 
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Mr. J ay a kci r for Mr. Rao, for Defendants 
Nos. 5 and 6 Respondents Nos. 7 and 8. 


The better practice is not to plead opimeus cf 
Counsel on an originating summons; in gtnc'.al 
they are no more relevant cn an originating sum¬ 
mons than in an ordinary suit. [p. 88, col. 1 0 
On an originating summons trusties should 
not submit that certain beneficiaries of tleus 
are barred by limitation or otherwise. That 
is for the Court to decide. Trustees should not 

take sides, [p. 88, Cols, i & 2.] 

An appeal lies not from what a Judge says 
but from what he orders; and that what he orders 
is to be found in the scaled or signed formal order 
which is entered in the records of the Court. Apart 
from utg-ncy or some special ground, no appeal 
should be determ’ncd without the production of 
the formal order under appeal, [p. 88, col. i.] 

A gift to a man and his male heirs is an attempt 
to create an estate unknown to Indian law, and 
such a gift must be construed as conftrr.j g sn 
absolute estate on the donee, [p- 9 °, Col. I.] 

Estates tail or in tail male are unknown to 

Indian Law. [p. 9o, col. i.] 

Novel estates unknown to the law of India 
can no more be introduced into Bombay by 
Parsi settlors than they can be by Englishmen or 
Hindus, [p. 9 °. col. 2 .] 

Appeal from a decision of K-.uga, J., 
on an Originating Summons for the con¬ 
struction of a deed of settlement. 

Mr. Coltman, for Defendant No. io Ap¬ 
pellant. 

' Mr. Kania, for Defendants Nos. i and 2 
Respondents Nos. 3 and 4 

Mr. B. J. Wadia, lor Defendant Iso. 4 
Respondent No. 6 . 


Mr. Taleyarkhan, for Plaintiffs Nos. 1 and 
^ Respondents Nos. 1 and 2. 

Mr. Gupte, for Defendants Nos. 7, 8 and 

9 Respondents Nos. 9* 10 an( ^ 11 • 

Mr. Bahadurji, for Defendant No. 3 
Respondent No. 5. 

JUDGMENT. 

Shah, Ag C. J —This appeal arises cut of 
an Originating Summons taken out l.y 
the trustees for the construction of two 
deeds, one of August 33, 1870, and the 
other of July 19, 1888. The original 
summons stated the questions in a general 
form; tut the questions for decision are 
shited in the judgment of Mr. Justice 
Kuign. and we hive ordered the summons 
to he so amended as to indicate in terms 
the points wh’ch we have to decide. On 
a further hearing of this appeal, we have 
directed further amendment of the sum¬ 
mons, and as a result of that two more 
questions have been raised. 

It will be convenient to show in a 
tabular form the relationship of the 
parties interested in these questions:— 


Pramji 
(died in t go8 
—married 
Havabai 
(died in 1 91 S) 


Ratanbai 
(daughti r) 
(defendant 
No. 2.) 


DHUNBAIJI 
(died in 1891). 

Rustomji, 
(died in 1893) 
married Maneckbai, 
(died in 1897). 


Edalji, 
(died in 1020 
married 
M In rbai 

(deft ndant 
No. D. 


Dadabhi (original 
plaint ff No. 3 and sub¬ 
sequently joined as 
defendant No. 10). 


Dhanbi, 

(defendant Mo. 6.) 


Kaikhushru, 
(defendant No. 7). 


Gulbai 
(d aught er) 
(d.k ndant 
No. 3). 


Byramji 
(die din 1886J 
manic d Dint a . 

D nbai re-married 
in 1890 Murzban 
Kohiar) (dtfen; ant 

No. q. 


Hirabai, 

(d fondant No. 1). 


Miuocher, 
(defendant No. 0 * 


I 


Me he rbai, 
(defer.chut No. c). 
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The plaintiffs, including Dadabhoy, son 
of Bramii, obtained the summons as trus¬ 
tees but in view of his person;.1 interest 
in the estate Dadabhai has been joined 
as defendant No. io. 

Dhunbaiji executed a deed of settlement 
in August 1879, by which she settled 
certain prop ities upon trustees for her 
benefit for her life, then for Rustomjifor 
his life, and then for Rustomji *s sons and 
“ their male heirs” (Exhibit B.) Rustoxnji 
in his own right and as a trustee, and 
Muncherji Cama as the co-trustee were 
parties to this deed. Bvramji died in 
i 8 S 5 without any issue, but left a widow 
Dinbai. In t 8S8 another deed was ex¬ 
ecuted by Dhunbaiji, Rustomji and his 
tw;> sons, Bramji and Edulji, and the 
trustees under the first deed (Exhibit 1 C). 
This deed in terms purports to revoke 
thi first deed and to settle thesameprop- 
erties in trust upon the same trustees 
for the benefit of Dhunbaiji, then for her 
son Rustomji and after his death for the 
benefit or his sons, Eramji and Edulji, 
in equal shares and for division and dis¬ 
tribution, in the manner stated therein, 
after their deaths. Rustomji and his 
two sons, Bramji and Edulji, and the 
trustees under the first settlement were 
parties to this deed of revocation. It 
dealt with the whole property described 
in the first deed and Government Pro- 
misiory Notes of the face value of 
Rs. 10,000. 

Dhunbaiji died in 1891 and Rustomji 
in 1S93. Rustomji left a widow Manekbai, 
who died in 1897. She left a Wdl under 
which her daughter Gulbaiisthe residuary 
legatee. Dinbai, widow of Bvramji, re¬ 
married during the interval. She died in 
1911 leaving her second husland and child¬ 
ren by the second husband. Eramji died 
in 1908 leaving his widow Havabai, who 
died in 1918, and a son Da dal hoy and a 
daughter. Hi rubai. Edulji died in 1920 
leaving a widow, Meherbai. 

The original trustees were succeeded by 
different trustees as detailed in para¬ 
graphs 12 and 13 of the plaint. The 
plaintiff No. 3, though one of the trus¬ 
tees, is interested in his own right under 
these deeds. The other trustees seek the 
directions of the Cou’t as to the ad- 
m'nistration of the trusts, 


Defendant No. 1 is the sister 01 
D idabkoy and is interested like her brother 
in the estate under the second deed. 
Defendants Nos. 2 and 3 are the daughters 
of Rustomji but their interests are not 
identical so far as Mnneklai’s share is 
concerned ; defendant No. 4 is Meherbai, 
the widow of Edulji. 

The other defendants Nos. 5 to 9 are 
the second husband and clvldren of Dinbai. 
The Origin ting Sr mmons was taken out 
in December 1921. The questions raised 
at the hearing and now stated in the 
summons are as follows:— 

(1) Whether on a tri e construction of 

the deed of August 13 i §79 the thr ^ e 

sons of Rustomji Dadabhoy Cama after 
the death of their father, Rvstoniji 
Dadabhoy Cama, took the trust properties 
absolutely in equal shares, as tenants-in- 
common or whether they were entitled to 
a life interest in the said properties? 

(2 ) Whether the tiusts created by the 
deed of 1879 are validly revoked and 
whether the deed of 1888 is a valid trust 
deed ? 

(3) Whether the claims of defendants 
Nos. 3 and 5 to 9 to the immoveable 
properties comprised in the trust deed, of 

1879 are barred by the law of limi¬ 
tation ? 

(4) Whether the words “ the said trust 
property”, where they appear in the 
following passage of the deed of revoca¬ 
tion and re-settlement of Juiy io, 1888, 
refer to the who’e < f th c trust estate 
or to the si are therein only of the grand¬ 
son of the settlor dying without issue, 
viz.. And if either ot them the said 
bramji Rustomji Cama and Edulji Rus¬ 
tomji Cama shall die without issue tl en 
and" in such case the said trust property 
shall go to and be divided between the 

sons and daughters, &c. ? ” 

(5) In what proportions the income 
accruing up to the death of Edulji Giiplit 
to have been distributed among the parties 
entitled thereto ? 

(6) Whether the widows of F/amji and 
Edulji took absolute interest under the 
gift over contained in the deed of t 888 
or for widowhood only or at all ? t . 

The learned Judge came to the coO- 
cluson— (.1) that the three sonp Pi 
Rustomji took absolutely the trust pro. 
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perties after the death of Rustomji in 
equal shares as tenants in-common : 

(6) that the deed of 1879 was not 
-revocable but the interests of the con¬ 
senting parties only were validly settled 
-under the deed of i888;butthe interests 
of the heirs of Byramji, not parties to 
the deed, i.e., Dinbai (the widow) and 
Manekbai (the mother), were not affected 
thereby, whose shares in the one-third 
share of Byramji were one-half and one- 
sixth of that one third, i. e., one-sixth and 
one-eighteenth of the whole property re¬ 
spectively according to the rules of Parsi 
intestate succession : 

(c) that the claims of Gulbai claiming 
under Manekbai and of defendants Nos. 5 
to 9 claiming under Dinbai under the deed 
■of 1879 were not time-barred: and 

(d) that the words “the said trust 
property " in the particular clause of the 
deed of 1888 meant the whole trust prop¬ 
erty, including the Government Promis¬ 
sory Notes, with accumulated interest 
effectively settled by that deed. 

• As regards question 5 it appears that 
the question of the distribution of the 
income of the trust property was left 
over for decision hereafter, but at the 
hearing of the appeal to-day the question 
has been put in a definite form, and it is 
clear that the point as thus stated can 
be dealt with by Us. 

As regards the 6th question, though the 
opinion of the learned Trial Judge is in¬ 
dicated in the judgment, the point does 
not appear to have been specifically 
raised. 

From this judgment Dadabhai, son of 
Framji, has appealed, and Meherbai, the 
widow of Edillji, has filed cross-objections. 
All the questions have been argued before 
us on behalf of all the parties according 
to their respective interests. 

I shall deal _ with these * questions in 
the order in which they are stated. 

As regards the first question the 
material passage in the deed of 1870 is as 
follows:— 

said Dhanbaiji for 
and during her life..and after the decease 
of the said Dhanbaiji widow, upon trust 
for the said Rustomji-and after his de¬ 

cease upQa trust for bi§ sons and theii 


male heirs absolutely in equal shares and 

proportions as tenants-in-common/' 

It is urged on behalf of the appellant 
that the use of the words “ male heirs " 
imposes a limitation upon the interests of 
the sons of Rustomji and in support of 
the contention reliance is placed upon 
the clause about maintenance in the 

deed. 

Looking at the main clause without 
reference to the maintenance clause, I do 
not feel any doubt that the estate given 
to the sons of Rustomji is absoluteand not 
limited. The use of the expression “male 
heirs" means no limitation upon it. The 
words “absolutely in equal shares and 
proportions as tenants-in-common" appear 
to me to negative the idea of any limita¬ 
tion upon the estate given to the sons of 
Framji. 

Further, the use of the words “male 
heirs'* does not import any limitation. 
According to the rule of construction laid 
down in section 84 of the Indian Succes¬ 
sion Act as to Wills, such an expression 
in a Will will be rejected as having no 
effect in the absence of any ind'Cation of 
a contrary intention. I do not see any 
reason why a different effect should be 
given to that expression in a deed. It 
may be that Under the English Law 
the r e is some reason for interpreting the 
same expression differently when used in 
a Will and in a deed. I express no opinion 
on that point. But I do not see any 
reason for such differentiation under the 
Indian Law. Apart from that if the ex¬ 
pression is taken literally, it will create an 
estate which is anomalous end uncertain in 
its operation. It will include male heirs 
among collaterals and exclude females *n 
the descending line. No authority has been 
cited to show that such a construction 
is permissible. On the contrary it appears 
from Doe d. M'Kenzic v. Pestonji (1), 
decided so far back as 1852 by Sir 
Erskine Perry, C. J.. that the grant to 
master builders and their sons" and to 
their family and descendants" was held 
to be an absolute estate; and the con¬ 
tention ot^ the son of the grantee that 
the alienation by the gTantee was invalid 

(Q.% 1Pei ? ° # C ' 53X Bt P* 534; 4lnd : DeC 
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was disallowed. Though it was a grant 
by the Crown it was held that it did not 
create an estate tail and that no revertion 
to the Crown was reserved. 

Farther even according to English Law 
the use of this expression in deeds im¬ 
ports no limitation. As pointed oat in 
.Williams on Real Property at page qo 
(21st Edition) and Norton on Deeds, 
pages 305, and 306, Edition of iqofi) 

. Under a gift to A and his male heirs, A 
takes the fee simple. 

Lastly, I do not think that the word s 
used in the maintenance clause curtail in 
any way the absolute estate to the 
sons of Rustomji nor do they indicate 
any intention to the contrary. I do not 
.think thvt the clause was intended to 
have or that it can have any such effect 
even if it-be construed as suggested by 
Mr. Coltman on. behalf of the appellant. 
But in fact it appears as if the clause 
has been copied from some precedent 
without any relation to the requirements 
of the deed in question. I do not 
think that in fact • anything more than 
"the sons of Rustomji” is meant by 
the express-'ons "the* heirs male” and 
"h ; s or their male he’rs” used in that 
clause. I h\ve not considered it neces¬ 
sary to quote the clause here. It is to 
be found at the top of page 4 of Part 
III of the paper-book. Even assuming 
that, for the purpose of maintenance and 
education, if any son of Rustomji died 
leaving a minor son that minor son would 
have a legal right to claim some interest 
in the share of his father at the discre¬ 
tion of the trustees, I do not think that 
it could be said to curtail the gift to 
the sons of Rustomji in the prior clause 
which I have already dealt with. On the 
contrary it would be rejected as being 
repugnant to the absolute gift in the 
prior clause in favour of the sons of 
fcramii, if the clause as to maintenance is 
read in that sense, I think, therefore, 
that the view of the learned Judae is 
right and the appellant’s contention must 
b e disallowed. 

1; \ 9 

[The remaining portion of the judgment is not 
material for the purposes of this report.] 

, Marten, J. —This is an appeal front the 

judgment a of. Mr,’: Justice - Kanga* on an 


Originating Summons taken out by the 
then plaintiffs as trustees, and asking 
the following two questions, vix .:— 

(t) On the true and proper construc¬ 
tion of the deed of settlement of August 
13, i87q, and the deed of revocation and 
appointment, dated July iq, t888 , who 
are entitled to the immoveable properties 
set out in the said deeds and in what 
proportions ? 

(2) Who are entitled to the funds 
mentioned in the deed of revocation and 
appointment and the aecretious thereto 
and in what proportions? 

Unfortunately, the parties have given 
the Court a good deal of unnecessary 
trouble bv disregarding ordinary rules 
of procedure. In the first place, mere 
general questions like these should nbt 
be asked, when specific questions can 
easily be framed. See In re Harman, 
Lloyd v. Tardv (2). Accordingly, we 
directed the" Originating Sammons to be 
amended so as to raise the exact questions 
which the Cotlrt was asked to decide. 

Nor should' the third plaintiff have 
been joined as such. II is true that 
he is one of the trustees, but h*s interests 
as a beneficiary are distinct and sub¬ 
stantial, and cannot be represented by 
any of the other parties. Th : s is ex¬ 
emplified by the fact that he is the 
sole appellant. There is the further d fficulty 
that, speaking generally, co- plaintiffs 
cannot sever at the trial but must 
appear by the same Solicitors and Counsel, 
Accordingl}' before us the proceedings 
were amended bv striking out the ap¬ 
pellant as the third plaintiff, and adding 
him as the tenth defendant. The original 
draftsman of the plaint and Originating 
Summons had fallen into the opposite 
errorof making the appellant both a plaintiff 
and defendant, although Sir Lawrence Jen¬ 
kins had long ago pointed out that this 
cannot be done. Rustomji v. Pur 
shotamdas (3). The Trial Court remedied 
this mistake, but Unfortunately the amend¬ 
ment then made was to strike cut the 
appellant as defendant No. 10, and to 
retain him as plaintiff b<o. 3. Hence 

the further amendment ordered by us. 

(2) (1894) 3 Ch. 607 at p. 614; 63 I/» J; Ch; S12; 

8 R. 549J 71 b.T. 40i f - . . 

( 3 ) 35 B; at p; 6 x 2 ; 3 Bonn hi R* 
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barred by limitation or otherwise- That is 
for the Court to decide. The trustees 
should not take sides. 

Turning to the facts, the parties to the 
suit are all Parsis, and the deeds in ques¬ 
tion were settlements executed by Dhun- 
baiii, a Parsi widow, in favour of herself 
and her only son Rustemji and remoter 
is-ue and others. The settled property is 
all in Bombay, and is stated by Counsel 
to be now worth some twelve lacs. We 
are entitled to know the exact position of 
her family.at the dates of these two deeds, 
and accordingly we directed a pedigree to 
be put in to supplement the ev'der.ce in 
the Court below. This pedigree shows 
that at the date of the 1879 deed Rust- 
omji had three sons Framji, Fdulji, 
and Byram ji, and two daughters, Ratan- 
bai and Gulbai. Framji and F.dnlji bad 
both married, but had no issue: Edulji 
and Byramji were both minors. At the 
date of the 1888 deed. Byramji bad died 
a minor without issue, leaving a minor 
widow Dinbai. pramji bad meanwhile 
had two children, viz., the appellant and 
Hinbai, the first defendant. Edulji had 
no issue. The subsequent events were 
that Dhuntaiji, th fc settlor, died in 1891, 
Rustornji her son in 7893, Ercxrji her 
grandson in 1908, and Edulji hersurviv- 
lng grandson in 1920. Firmji had only 
the above two children, viz., the appellant 
and his sister, Hirabai. Edulji never had 
any issue. Framji's widow, Hawahai, pre¬ 
deceased Edulji, but Edulji's widow, 
Meherbai, is still living, and is defendant 
No. 4. B> ramji’s widow Dinl ai died in 
1901, and h's and her interests are repre¬ 
sented by defendants Nos. 5 to 9, who 
are her second husband and her children 
- j 1 ? 1 - Rustomji's daughters, Ratarbai 
and Gulbai., are still living, and 3.re 
defendants Nos. 2 and 3. Rustomji's 
widow, Manekfcai, died in 1897, and her 
interests have passed to htr daughter; 

Gulbai, defendant No. 3. 

On the first po ; nt raised on the Oripi- 
nit ng Summons the decision of lift 
learned Judge was as follows 

The first question is, whether on a 

ccns ^ rne f aon of the deed of Auj ust 13,. 
1879, the three sons of Rustornji Dadathoy 
Cama, after the death of their falter 

Rustojnji X&fcbhgg Caqja, took ataoittfely 


Then the preparation of the paper 
book leaves much to be desired. It 
does not contain the formal order of 
the learned Judge : and it now appears 
that the order was never drawn up, 
and that we were allowed to hear 
this appeal without our attention being 
drawn by any body to this material 
omission. The explanation now given to 
us is, that this was thought unnecessary, 
because, after the question of construc¬ 
tion was decided in the Appellate Court, 
the Trial Judge would decide certain 
further subsid'ary points. It is, however, 
elementary practice both on the Original 
Side and in the English High Court 
that an appeal lies not from what a 
Judge sa*s but from what he orders, 
and that what h e orders is to be found 
in the sealed or signed formal order 
which is entered in ti l£ records of the 
Court. Apart then from urgency or 
some special ground, no appeal should be 
determined without the production of the 
formal order under appeal. And, in my 
opinion, there was no adequate excuse 
in the present case for departing from 
this well established practice. 

4.1 uoteS hearing before 

the Tral Judge were not printed. Con¬ 
sequently one cannot tell what has been 
put in evidence and what not. All one 
can say is that the alleged Exhibit 
numbers in the paper-book do not 
correspond with th e actual Exhibit marks 
on the documents produced to us We 
have taken steps to put all these matters 
itt ord,er and also to supplement the 
evidence by a pedigree and by two deeds 
of appointment of new trustees, but in 
my opinion this IS. not wprk which A “ 

to do? J geS Sfe ° UW find ;t necessary 

One other mattet 1 W iu mention No. 

^his ,P Co«? rS tin £ 'T Petitioner* 

1 U)Urt get more familiar 

with the procedure by Originatine 

rnons • but with referencet parlSap| U ^ 

of the plaint, I tbink the better oT^i; 5 

.9 not to plead Counsel^ opin'onf In 
general, they are no more relevant on ~ 
Otigi^tmg Summons than they are £ 
an ordinary suit. So, too al regard. 

Paraph u, trustees should not sabimt 
that certain beneficiaries of aj £ 
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the trust properties in equal shares, as 
tenants-in-common, or whether they were 
•nly entitled to a life-interest in the said 
properties. 

“ The trusts as regards the said three 
sons of. Rustomji Dadabhoy Cama are as 
follows:— 

“ From and after his (Rustomji Dada¬ 
bhoy Cama) decease, upon trust for 
h»s sons and their male heirs absolutely in 
equal shares and proportions as tenants- 
in-common. 

“ It has not been contended before me 
that Parsisin the Island of Bombay are 
not. subject t<> English Law generally and 
that the English Law does not apply to 
this case. According to English Law, a 
gift or devise to a man and his heirs 
gives him the fee. The words “ his heirs 
air his male heirs” are regarded as words 
of limitation and not. of purchase. They 
are not taken as conferring any estate on 
the heir, but simply as showing or mak¬ 
ing out the estate the ancestor takes. 

‘On the construction, therefore, I hold 
that the three sons of Rustomji Dadabhoy 
Cama took absolutely the trust properties 
after the death of their father in equal 
shares, as tenants-in-common.” 

I concur in the result which the learned 
J udge a if i ved at, but f o r somewha t di £fe r- 
ent reasons. The real difficulty arises 
here from the maintenance clause which 
runs :— 

” Provided...that from and after the 
decease of the said Rustomji if the sons 
of the said Rustomji or the heirs male of 
any of them shall be under the age of 
eighteen years then...it shall be lawful 
tor the trustees... during every such 
minority to receive the rents...of the... 
hereditaments and premises..oi the share 
©ir shares: therein respestively to which 
ruck infant s:>n or sons or his or their male 
heirs shall be so entitled as aforesaid and to 
pay and apply the same or., part thereof... 
foe;«the-maintenance and education of th° 
person, aforesaid Lor the time being under 
the age of eighteen years.” 

Then follows a trust for accumulation of 
the surplus. rents and to. stand possessed 
thereof Upon the trusts therein declared 
“ concerning the trust premises or the 
share or shares, therein from which the 
same shall have- respectively proceeded.” 


Now this maintenanse clause contem¬ 
plates the heirs male of a son 
being “ entitled” to a share under the 
trusts of the settlement. If. however, the 
true view is that the son takes absolutely 
then his share would pass either to his 
assigns inter vivos, or on his death to his 
devisees or his heirs general’. In no event, 
therefore, would the hc-irs male as such take 
the son's share. Further, if they took at 

all, they would take as on the intestacy 
of the absolute owner {viz., the son), and 
not as persons “ entitled” under the trusts 
of the settlement, further, this limita¬ 
tion to the sons and their male heirs may 
be contrasted with the limitations else¬ 
where in the deed to the trustees and 
their heirs. 

It is consequently argued that this main¬ 
tenance clause, must be read along with 
the main clause quoted by the learned 
Judge, and that these two clauses when 
read together show an intention on the 
part of the settlor that the heirs male 
should succeed to the sons. Assuming, 
for the sake of argument, that that is 
so, I fail to see how the settlor's alleged 
intention can be carried out except by 
construing the limitations as conferring 
an estate in tail male. But this pioposed 
construction raises many difficulties and 
to my mind they are insuperable. In the 
first place, even if this was an English 
deed of settlement, the gift is to the 
“ sons and their male heirs” and not to 
“the sons and the male heirs of their bodies*' 
Nor ore there any other provisions con¬ 
fining this male heiiship to descendants 
of^the sons. Consequently, the first requisite 
tor :iti estate tail is wanting. As- is put 
in Coke upon Littleton, 9 b; “If a man 
devise land to a man et sanguino suo, that 
is a fee simple ; but if it be semini suo 
it is an estate taile” [see lUlstuiy, Vol. 
XXVIII, p. 767, note (/»)]: The word 
*' devise” there means by deed. In those 
old days its use was not confined to 
Wills a3 nowadays. 

The cy-pres doctrine is an instance of 
how this mav son etimes be done (see 
Halstury, Vol. XXVI 11 , p. 673). Another 
est.nple will be found in Rilsbury* Vol. 
XXVIII, p. 764. where it is said: “The 
context may show that by ‘heirs' was 
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meant ‘heirs’ of the body, so that an 
estate tail only is created.” 

Next, if one confines the limitation to 
male heirs generally, this limitation as 
such is unknown to the law. Under Eng¬ 
lish Eaw in a deed a gift to a man and 
his heirs confers an estate in fee simple: 
and a gift to a man and the h c irs of his 
body or the heirs mole of his hod} 
gives him an estate in fee tail or tail 
male as the case may be. But a 
gift to a man and his male heirs is an 
attempt to create an estate unknown to 
the law. Consequently, English Law rejects 
the word “male ” as being repugnant, and 
construes the gift as if it were to the 
man and his heirs simpliciter, viz., as a 
gift in fee simple (see Norton on Deeds, 
page 305, and Williams on Real Property, 
22nd Edition, page 148.) 

Another example will be found in Peer¬ 
age cases. Thus the limitation in the 
Letters Patent must be to the future heirs 
of the patentee and the limitation must 
be one known to the law. The usual 
limitation is to the heirs male of the 
body. But, as stated in Halsbury, Vol. 
XXH, p. 26S: “ A limitation to heirs 
male, as distinguished from Heirs male of 
the body, is void in England, but not in 
Scotlahd," [See also Wiltes Claim of 
Peerage (4).] Then at Halsbury, ib. 
page 2^9, it is said : “ A peerage is an 

incorporeal hereditament, inalienable and 
descendible according to the words of 
’limitation contained in the erant. A 
limitation to a man ‘ and his heirs’ 
will not carry it to collateral heirs. 
Eor the purposes of descent, therefore, 
•this limitation is practically equivalent 
to ‘ heirs of the body.’’ * It can be 
understood, therefore, that in a Peerage 
case there would be a strong reason for 
construing the limitation as one to the 
heirs of the body, for otherwise the 
limitation would practically fail. That 
reason does not, however, exist in English 
Law in a grant of land by deed similar 
to the one we have to deal with. 
’Such a grant of land would vest an 
absolute estate in • f ce simple in the 
grantee. 

• ^ 

/ * * • ; • , * * * ^ * 

” ( 4 ) (* 869)*4 H. L; J 


But English Law draws a distinction 
between gift? by de«?d and gifts by Will. 
In an English Will there is authority to 
show that a devise to a man and his 
male heirs would be construed as giving 
an estate in tail male [see Williams on 
Real Property, 22nd Edition, page 259 ; 
Theobald on Wills, 7th Edition, page 
40O. and see Crump*, v. Crumpe (5).] 

But in the present case we have to 
deal with a deed. If then one applies 
English Law to the present settlement, 
the word “male" in the main gift ?nd 
also in the maintenance clause would :I 
think be rejected. And this construction 
would be aided by the word “absolute¬ 
ly” in the main gift. Under those cir¬ 
cumstances the main gift would confer 
an estate in fee simple, and in my 
opinion the maintenance clause quoad the 
heirs would be rejected as being repug¬ 
nant to the prior absolute gift. 

But the difficulties of the appellant do 
not stop there. The settled land is 
Indian land and must devolve according 
to the lex loci. But estates tail or in 
tail male are unknown to Indian Law, 
and may they always remain so. To 
introduce into this country the mixed 
Common and Statute Law on the subject, 
and to refer to the Statute De Donis 
and to recoveries, and fines, disentailing 
deeds and protectors of settlements would 
indeed be a calamity. I am, there¬ 
fore. unable to concur in the view of 
the learned Judge that Parsis are subject 
to Eitlish Law generally, and that 
English La tv applies to this case. In 
my opinion novel estates unknown to 
the law of India can no more be 
introduced into Bombay by Parsi settlors 
than they can be by Englishmen or 
Hindus. As was pointed out by Mr. 
Kania for defendant No. 2 the illustra¬ 
tions to section 84 of the Indian Suc¬ 
cession Act make it quite clear that in 
Wills governed by that Act, gifts which 
under English Law would confer an 
estate tail confer under Indian Law an 
absolute estate. A fortiori , the refore, the 
same result would follow in a settlement 
effected by deed and not by Will. So in 

(5) (1900) A, C< 1271 69 L. J. P. C. 71 8* T* 
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effect, both under Indian Law as well as 
under English Law. the result would 
be the same in a settlement effected by 
deed and not by Will, viz., an absolute 

estate. 

■ I, therefore, reject entirely the sugges¬ 
tion that the sons took an estate in tail 

male. . , 

I also reject the applicant ? argument 

that on the death ot Rustomii in 1893, 

the persons to take were a class to be 

ascertained at that date, and consisting 

of (a) his then surviving sons, and (b) 

such of their heirs presumptive then 

living as were male. This contention 

appears to me to be a hopeless one. 

■For one thing, it introduces the element 

of survivorship of Rustomji, which the 

Settlement itself does not stipulate for. 

For another, it gives part oi the property 

to persons who on no construction of the 

settlement can possibly take as specified 

beneficiaries. Heirs presumptive ar e not 

necessarily the heirs at law. Nemo est 

hotres viventis. 

Question (1) will accordingly be answer¬ 
ed bv declaring that the three sons took 
the trust property comprised in the 1879 
deed absolutely in equal shares as tenants- 

in-common. . _ ,, . . . 

[The remaining ]x>rtion of the judgment 
is not material for the purposes of this re¬ 
port— Ed.] 

z k. Order accordingly . 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 58 

of 192? 

October 24, 1922. 

Present: —-Mr. Justice Piggott and 
Mr. Justice Walsh. 

DURGA PRASAD— Defendant— 

Appellant 
versus 

HET RAM and others—Plaintiffs— 

Respondents. 

Civil Procedure Code (Act V of tqo8 ), O. IX, 
r. 13—Ex parte decree, application to set aside — 
Adjournment oj suit—Notice to parlies — Court, 
duty of. 

When a Court finds it necessary to adjourn 
a pending suit, it is part of the duty of the Court 


9 * 


to see that the date fixed for the adjourned 
hearing is commun cated to the parties concerned, 
or to the r legal repre entatives. or, at any rate, 
to such of them as arc- present or represented in 
Court when the adjournment takes place*. Ip. { 2, 

col. 1.] . . , 

A suit for partition was compromised and 

a preliminary decree* was passed in accordance 
with the compromise. A Conimbsie ne r was also 
appointed to make a rep- rt as to the actual 
division of the property. On the elate fixed f< r 
the con-*ieleration of the* Cc inmis c ionct’ji re pcit 
011c of the* defendants, who had no notice of 
the date, was absent and an ex paitc deeree was 
passed against him ; 

Held, (1) that in the absence of notice of the 
date ot hearing to the defendant an ex forte 
decree should not have been passed acair.it 
liim; [p. c 2 , col. 1.] . 

(2) that the absence of notice was a f 1*Ihcier.t 
cause for setting aside the cx parte decree, [p. 92, 
col. 1.] 

First appeal from an order cf the Sub¬ 
ordinate Judge, Aligarh, dated the 9th 
December 1921. 

Mr. Pantta Lai, 1 or the Appellant. 

JUDGMENT.— 1 his is an appeal atair.st 
an order refusing to set aside an ex pane 
decree. We have had to hear the appeal 
ex parte, the respondents having entered 
no appearance. So far as we can 

ascertain from the record before us, the 
appellant has a very strong case. The 
suit was or.e for partition and the 
parties had compromised it, to the ex¬ 
tent, that they had agreed upon the 
form of the preliminary decree to he 
passed. What was left tor the Court to 
do was to carry out in detail the dhisicn 
of the property concerned in accordance 
with the terms of the preliminary decree. 
There was property situated in two 
different districts to he dealt with, and 
certain airangements were made for the 
partition of the property i n the Morad- 
abad District to be carried out on com¬ 
mission. After sundry adjournments, a 
definite date, namely, 20th December 
1920, was fixed for the return of the 
Commissioner's report and, no doubt by 
implication, for the consideration of that 
report by the Court in the precerce of 
the parties. So far as the record shows, 
neither Durga Prasad ror 1 is Pleader 
received any notice of the fact that 
this date haJd teen fixed. Durga Prasad 
was absent on that date and, in ids 
absence, a final decree for partition was 
drawn up against which Durga Prasad 
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Onntends tint he has valid objections 
to offer. When lie app’ied to have the 
ex parte decree set aside and his objec¬ 
tions judicially considered, his application 
was rejected." The only reason gi\eu is 
that Durga Prasad, as a party interested 
in the suit, ought to have kept him-elf 
informed of all dates which the Court 
might fix for hearing. It is true thet in 
the order under appeal the learned Sub¬ 
ordinate Judge has also remarked that 
Dnrga Prasad produced no evidence to 
corroborate his own sworn statement that 
he did net know that the partition suit 
was down for hearing before the Court on 
the 2othof December 1920. It is not easy 
to see what oral testimony Dure a Prasad 
could have produced in support of this 
negative assertion; but what mr kes the 
appellant’s case harder is that the Court 
b-low has actually believed his state¬ 
ment. The learned Subordinate Judge 
records his finding that Du re a Prasad did 
not in fact know that the 20th of December 
1920 had been fixed for the hearing cf 
the suit, though he still maintains that 
for this Durga Prasad was to blame. We 
are not prepared to endorse this view. 
When ?. Court finds it necessary to ad¬ 
journ a pending suit, it i s part of the 
duty of the Court to *see that the date 
fixed for the adjourned hearing is com¬ 
municated to the ptuties concerned, or to 
their legal representatives, or, at any 
rate, to such of them as are present or 
represented in Court when the adjourn¬ 
ment takes place. In the present instance 
there have been .a number of orders ot 
adjournment and the record shows that 
the successive dates fixed were communi¬ 
cated to the Pleaders representing parties 
other than Durga Prasad. Why or how 
the . Court tailed to communicate these 
orders to Durga Prasad or his Pleader, 
the record does not explain. Under the 
circumstances we think Durga Piasad has 
shown sufficient cause for his failure to 
appear on the date on which the Court 
finally disposed of the suit. We think he 
was entitled to have the ex parte decree 
set as'deand any objection which he had 
to offer to the t^artition proposed by the 
Commissioner appointed bv the Court 
taken into consideration and judicially de¬ 
termined. We allow this application. We 




set aside the order under appeal and in 
lieu thereof we pass an order setting aside 
the final decree for partition passed by 
Ihe Court below. The record will he re¬ 
turned to that Court in order that the 
partition suit may be re-admitted on to the 
pending file and taken up at the precise 
stage wh ; ch it bad reached when the 
case was called upon on the 20th of 
December 1920. A further date should 
be fixed of which proper information is 
given to all the parties concerned, and, 
on that date, the parties should be heard 
in respect of any objection which they 
may take to the manner in which it is 
proposed to carry out the preliminary 
decree into final effect. As th s appeal 
has been heard ex parte, we leave the 
costs o f this appeal, including fees on 
the higher scale, to be dealt with by the 
Court below when it passes its final 
decree. 


Z. K. 


Application allowed. 


HIGH COURT. 

First Civil Appeal No. 31 op 1921. 

February 21. 1923. 

Fresent :—Sir Noiman Mccleod, Kt., 
Chitf Justice, and Mr. Justice 

Crump. 

MAHADEVAPPA alias CHAnSOMAPPA 
DESAI —Plaintiff—Appellant 

versus 

KaSHIRAO fcmSOMAPPA and others 
Defendants Nos. 1 to 6, 8 and 9 
—Respondents. 

Civil Procedure Code (Act V 0/1908), s. H 
Expl. I V —Res judicata — Causes of action differ • 
ent—Amendment of plaint, refusal to allow, effect 
uj—Hindu Law — Custom — Primogeniture, rule of 
—-Desligat vatan —Burden of proof — Jtnpatii- 
b Hi iy — Pres u mp ti on. 

Plaintiff sued to recover his share in Lis 
father's property under a paitition c fleeted ty 
the father in his liietime and ur.der the father’s 
Will. At a late stage of the suit he applied for 
leave to amend the plf.int and cla’m partitjen 
in the alternative. Leave to amend was refused 
and the suit was dismissed on the ground that the 
partition effected by the father was unequal and 
unfair. Plaintifi subsequently sued for patti- 
t-'Oii of the property ; 
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He'd, that the plaintiff s claim to partition 
was not res judicata inasmuch as 

(a) the causes ot action in the two suits \vt rc 
diff-tent and the plaintiff vr«* not bound to cJ.im 
partition in the alternative in the earlier suit ; Ip- 

94, co’tl.l .... 

(6) the plaintiff's failure to clcnn partition mi 

the earlier sxiit was due to the action oi the 

Court in refusing leave to the plaintiff to tun ml 

the plaint, [p. 94, col. 1.] ... 

Where a certain claim is omitted from the plaint 
and the plaintiff realising liis mistake be lore the 
record is closed asks for leave to amend; which is 
refused, though the omission of the claim from 
the plaint is due to the plaintiff, the rejection ot 
the player for amendment is the direct cause of 
the bmission of the claim from the suit. ip. 94 > 

COl. I,.] _ ... . .. 

The question whether a Dcshgat is impartible 

and subject to the rule of primogeniture mv.st be de - 
temuned in each case, but in the South* in Maxallia 
country, a Dcshgat Vatan almost always des¬ 
cends according to the rule of primogeniture. 

[p. 94, col. 2.] 

Timmangavda v. Ravgangavda, (1878) P. J. 
240; Adrishappa v. Gurushidappa , 4 B. 404: 7 *• 
A. 162; 4 Sar. P. C. J. 154; 3 Suth P. C. J. 757; 
a Ind. Jur. 421.; 3 Shome I,. R. 20(1; 7C. L. E. 1; 

2 Ind. Dec. (N. S.) S38 (P. C.), followed. 

In the case of an ancient Dtsligat Vatan in 
the Southern Maratha country which has never 
b2en divided, lands being given to the Kumar 
for maintenance and reverting to the eldest hrr.xnh 
when theij'lines of descendants became extir.ei, 
the Court is justified in holding that the Vatan is 
impartible and descends according to the rule 

of primogeniture, [p. 95 . 00 b 1 & 2 0 

Per Crump , J. —A custom of primogeniture, 
if clearly proved, supersedes the general Hindu 
Daw of descent, [p. 9^. col. 1] 

Sindhojirav v. Naikojirav, 10 B. H. C. R. 220 
followed. 

Such a custom as the above is not, however, an 
unusual feature of Dcshgat Vatans in the Southern 
Maratha country, but it is for the party who sets 
up the custom to establish it in each case. [p. 9 &, 
oil. I.] 

The best evidence of impartibility is that ovc r 
a long perioel of years there has been no partition. 

[p. 96, col. 1.] 


Appeal against the decision of the FDst 
Class Subordinate Judge, Bijapur, in 
Suit No.’41 of 1918, 

Mr. G. N. Thakor, (with him Mr. V. D. 
Limaye ), for the Appellant. 

Mr. H. C. Coya]ee, (with him Mr. H. B. 
Gumaste), for Respondents Nos. 1 and 8. 
Mr. G. R. Madbhavi, for Respondent 

No. 2. 

JUDGMENT. 

, Molfeod, C. J.— The plaintiff filed Suit 
N°. 4 l t .of 1918 in the Court o! the First 

Qlast. iSabordini 


linate Judge of Bijapur to 


recover his one third share by paid ’.lion 
of the properU specified in Schccuhs A 
to E to the pi tint, to get a declaration 
that the alienation of the property in 
Schedule D by his father by an award 
decree in Su-t No. 2 of 3906 in the 
B japur District Court was null and void 
after liis father’s death and to get a de¬ 
claration that lie was entitled to a one- 
third share in the property in Schedule E 
after the death of defendant No. 6 together 
with past and future mesne profits. 

Somappa his father had three sons, 
Krislinarao, defendant No. 1, Kriskr.ajxa 
defendant No. 2 and Mai adevappa, the 
plaintiff. During liis lifetime he divided 
the plaint property into4 shares and gave 
each of his sons one share, keeping 01 e for 
himself. Subsequently he willed away bis 
own share in favour of lr's sons. In Suit 
No. 221 of 1913 filed by the Plaintiff in 
the Court of the F^rst Class Subordinate 
Judge of Bjapur to recover liis share 
under the partition and under his father’s 
Will, it was held that the partition was 
unequ .1 and unfair so the Court dis¬ 
missed the suit. It was contended by the 
present defendant No. 1 in that suit that 
the property in suit was impartible, tut 
no finding was recorded on that issue. 

With regard to the property in Schedule 
D, an award decr c e was passed in Suit 
No. 2 of 1906 filed by the plaintiff’s father 
whereby it was decided that defendants 
Nos. 3, *1 and 5 should get possession .of the 
property and remain in possession until 
March 2, 1926. Defendant No. 6 was the 
mother of Somappa and the property in 
Schedule D was held by her for her life¬ 
time only. The plaintiff claimed that 
all these properties were joint family 
properties, in which he was entitled to 
a share by partition. 

The 1st defendant pleaded that the prop¬ 
erty in suit was impartible, that there 
was a custom in the Gani Deshgat that the 
property descended by primogeniture, the 
junior members of the family being en¬ 
titled to maintenance only, and this is 
the main issue in the case. It was also 
contended that the plaintiff's claim for 
partition was barred by res judicata by 
reason of Suit No. 221 of 1913 in which 
the plaintiff might and ought to have 
asked, as an alternative, for partition* 
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The 2nd defendant in his written state¬ 
ment admitted the plaintiff's claim and 
asked that Ins one-third share should he 
awarded on the partition. Defendant No. 5 
claimed to be in possession of the lauds in 
Schedule D uuder a lease from defendant 
No. 4 and that he was entitled to enjoy them 
in pursuance of the decree in Suit No. 2 
of 190b. .Moreover the plaintiff’s claim 
was barred by section 4 (a) oi the Revenue 
Jurisdiction Act as the Collector relused to 
restore the lands to the plaintiff when he 
applied under section 5 of the Vatan Act. 

Defendant No. 6 claimed tlie property in 
Schedule E as her absolute property. 

I cannot agree with the learned Judge 
that the plaintiff's suit is baried by 
res judicata. 

The cause of action in Suit No. 221 of 
1913 was the partition deed executed by 
his father and there was no obligation on 
him to sue in the alternative for a parti¬ 
tion of the property as joint family pro¬ 
perty. He certainly might have done so 
and he even asked the Court for leave 
to amend his plaint at a later stage 
but his application was rejected by the 
Court. In the first place I do not see 
myself why the plaintiff was bound to 
cU-im equaL partition. He nijy very well 
have been content, if the Court declined 
to give effect to tlie partition made by 
the father, which was extremely favourable 
to him, to remain joint with his father. 
Secondly, if the Court refused to a!lo w 
his amendment and referred him to a 
separate suit for partition, it is difficult to 
see how it can be said that the omission 
to have tbe question of equal partition 
decided was not due to the action of the 
Court. If a plaintiff realises his mistake 
before the record is closed and asks for 
leave to amend, though the omission of 
the claim from the plaint was due to the 
plaintiff, the rejection of the prayer for 
amendment-would be the direct cause 
of the omission fr 0 m the suit. On the 
question of the impartiality of the pio- 
perty as Desbgat Vatan, we had recently 
in F. A. No. 3 of 1920 to consider the same 
question with regard to a Deshgat Vatan 
in the District of Belgaum. My learned 
brother, as he stated in his judgment in 
that case, has considerable familiarity with 
the Vataus of these hereditary offices in 


the .Southern Maratha country and apart 
from that there is the experience acquired 
in the cases which have come before this 
Court that the evidence is generally Con¬ 
clusive in each case that the Deshgat 
Vatan descends according to the rule 
of primogeniture. Though as pointed 
out by the Privy Council in Adrishappa V. 
Guuishidappa (1) the question must be de¬ 
termined in each case whether the Deshgat 
is impartible, it is impossible to exclude 
from one’s mind the fact that impartiality 
is the rule rather than the exception, and as 
pointed out by this Court in Timmatigavda 
v. Rangangavda (2) evidence is admissible to 
show that the custom exists in other families, 
not as being in any way conclusive by 
itself, but as assisting to show that the 
custom set up in the particular case be¬ 
fore the Court was not an unusual one in 
the district ic which the parties resided. 
The evidence in this case is all on the 
side of the 1st defendant. As plaintiff 
was unable to prove any previous partition 
in the family, he could only rely on the 
fact that his father had attempted to 
divide the property. But considering the 
inequality of the division he made, it would 
appear as if he had attempted to divide 
the property before his death as if it were 
his own instead of dividing it as if all 
were equally entitled as members of a 
joint family. 

The 1st defendant relies on the various 
exhibits which have been put in from the 
records of the Inain Committee; Exhibit 
■148 is the statement made by Kasappa, 
father of Somoppa. The earliest sanad he 
produced was granted in 1077 Hijri 
1666 A. D. and as in 1855 the whole of 
the Vatan was entered in Kasappa's name 
that is evidence that the Vatan had never 
been divided. That, of course, would not be 
sufficient to prove impartibility, but there 
is considerable body of evidence to show that 
when there were opportunities for diviiion 
no division was made, and that at various 
times lands were given to the Kumars or 
members of the junior branches of the 
family for maintenance and not as re- 


(I) 4 B. 494; 7 I. A. 162; 4 Sar. P. C. J. X54; 8 
Suth P. C. J. 757; 4 Ind. Jut. 421; 3 Shoxne IRi 
206J 7 C. h. R. zt a Ind. Dec. (h. S.) 838 (P. C.V 
(a) (1878) P, J. 240, 
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presenting their shares. Exhibit 149 is 
the psdigree of the family produced from 
the records of the Inam Committee. The 
1st defendant detailed in liis e\idence 
how lands were given to Bhaubands lor 
maintenance, and what lands were in 
the possession of living Bhaubands. He 
said in cross-examination that such lands 
were to be continued to the Bhaubands 
till the line of male decendants become ex¬ 
tinct when they reverted to the Desai. 
He was willing to give lands to the 

plaintiff and defendant No. 2 for main¬ 
tenance, Witnesses (Exhibits injand 120) 

Kshtriya Desais of Achali and Patalkal 

State deposed as to the custom of impar- 
tiblity existing in their families. Exhi¬ 
bits 121 and 122 were acquainted w'itli 
the family in suit and deposed to 
the fact that lands were given to the 

Kumars for maintenance. Exhibit 131 was 
Bhitnrao, one of the Kumars. He was the 
great-grandson of Kallappa, brother of 
Narsappa Naik in Exhibit 149 and had 
fourlands in his possession which had been 
given to his ancestors, though in cross- 
examination he said they were given to 
his father by Somappa. This witness’s 
"name appears in Exhibit 116 which was a 
list of survey number given for enjoyment 
to Kumars purporting to have been written 
by one Venkaji Krishna and was Exhibit 
I05 in Suit No. 221 of 1913. Venkaji, 
who is now dead, was examined in that 
case and his evidence has been put in 
as Exhibit 139 under section 32 of the 
Evidence Act. 

That evidence w'as very important as 
Venkaji was the mukhtiar of Soniappa. 
Appellant’s Counsel contended very strong¬ 
ly that his statement and the list were 
inadmissible in evidence, but it is difficult 
to see how they can be excluded. Ven¬ 
kaji was called by the plaintiff in Suit 
; No. 221 of 1913 to prove the will made 
by Somappa arid was apparently hostile to 
defendant No. 1. He had to admit, however, 
in cross-examination that lands were 
given to the Kumars and that he had 
written the list Exhibit 105. * 

I think that as the suit property is 
Very ancient Deshgat Vatan in the 
Southern Mahratha country which has 
never bieri divided, lands being given to 
the Kumars for maintenance and reverting 


to the eldest branch when their lines of 
descendants became extinct, the learned 
Judge was justified in holding that it 
was impartible. 1 think that the appeal 
fails and should be dismissed with costs. 

Crump, J.—The parties to this suit are the 
three sons of one Somappa, and the plaint¬ 
iff seeks for patition of the family prop¬ 
erty claiming to be entitled to a shale 
of one-third. The property in question 
forms part of a Deshmukhi Vatan, and 
defendant No. 1 who is the eldest son, 
claims that the succession is by lineal 
primogeniture. The only substantial 
question in the appeal is whether defend¬ 
ant No. 1 has established the defence 
which he sets up. 

There is no possible doubtas to the nature 
of the estate. It was suggested in argu¬ 
ment that this was not a service-tenure, 
but the evidence is conclusive to the 
contrary. Though the sanad is not pro¬ 
duced, it is clear from Exhibit 148 that 
Kasappa, the grandfather ot the parties, 
appeared before the Iiicin Committee ,11 
1855 when proceedings were being taken 
lor the commutation of the Vatan. From 
his statement it would appear that the 
original grant was made in the 16th cen¬ 
tury and that it was as remuneration for 
services to be rendered as hereditary Desh- 
mukhs of the Chimalgi Pargana. The word 
“ Chawrat" (Vide Exhibit 116) shows at 
once the nature of the property. The 
matter is not open to any doubt. It 
common ground that the lands were helc 1 
by plaintiff's ancestor in the capacity of 
Desais or Deshmukhs and a Desai or 
Deshmukh in the Southern Mahratha 
country is a hereditary District Officer. 
Their duties were to collect the 
revenue in the ■pargana or revenue 
division, and as ever}’ one knows, the 
British Government introduced a settle¬ 
ment whereby these services were dis¬ 
pensed with on payment of a judt or 
quit rent amounting to lour to six 
annas in ev e ry rupee of the assess¬ 
ment. These settlements received legis¬ 
lative sanction by clause (2) of section 
15 of Bombay Act III of 1874. The 
property continues to be Vatan property 
wit in the meaning of section 4 of the Act, 
and subject to the restrictions which that 
Act or Act II of 1886 enacts as to succession 


l 
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or alienation. Those restrictions do 
not, however, touch the point before us but 
I have thought it well to preface my judg¬ 
ment by these remarks in view of what 
was said in argument. 

For the purposes of the present ques¬ 
tion there is, I apprehend, no distinction 
between the various classes of Distr.ct 
Her.-dtaiy offices. Whether it be a case 
of a Desai, a Deshmukh, a Nadgowda, 
or a Deshpande, the general rule must be 
taken to be that such Vatans are ordinaii- 
ly partible and imparlitility is an ex¬ 
ception wh’.ch may be established by evi- 
ence. It has been so decided by the 
Privy Council. [Adrishappa v. Gurus hi dap pa 
(1)]. A custom of primogeniture, if cleariy 
proved, supersedes the general Hindu Law 
of descent. [Sindhojir.iv v. Naikojirav (3)]. 
There can, however, be little doubt that 
such a custom is not an unusual feature 
of these Vatans; it has indeed been jud'cial- 
ly recognized by this Court in mor e than 
one instance, the latest in the case of the 
Deshgat, which came before us in First 
Appeal No. 3 of 1920. It is not indeed 
surprising that this should be so if it is 
remembered that the lands were originally 
the emoluments of an hereditary office. 
Nevertheless, it :s for the party who 
sets up the custom to establish it in 
each case. 

The best evidence of impartiality is 
that over a long period of years there 
has been uo partition. If at the same 
time it appears that the eldest member 
has succeeded to the bulk of the property, 
andtbat comparatively trfling portions 
have beenassigned to the younger mem¬ 
bers, then we have an ordinary feature 
of these Vatans. There may be a prac¬ 
tice in a Vatan family of long standing 
to lease the performance of the services of 
the Vatan in the hands of the elder branch 
and to provide the younger branches with 
maintenance only. When the practice is 
the result of an established custom, it will 
not be affected even if the services of 
the Vatan are dispensed with. [Suvitriava 
v. Anandrav (4), Ramrao Trttnbak Deshpande 
v. Yeshvantrao Madhavrao Deshpande (5).] 

(3) 10 b. H. c. R. 228. 

<4) 12 B. H. C. R. 224. 

( 5 ) 10 B. 327; 11 Iutl. Jur. 24; 5 Iud. Dee. (n. s.) 

60*. 


The pedigree of the family was pro¬ 
duced by Kasappa in 1855. He was the 
tenth holder from the original grantee 
Kenchappa, and the heir by lineal primo¬ 
geniture. At that date there were many 
branches in the family but the hulk of 
thi e-tate was with Kasappa and he says 
“The vahivat came into my hands be¬ 
cause I was the heir'." The plaintiff 
admits that so far as he knows there has 
never been any partition in the family, 
and there is evidence that distai.t colla¬ 
teral members are in possession of small 
grants of land ‘ for maintenance’’, which 
are fa r less than would have fallen to their 
share, had the ordinary Hindu Law of 
succession been appl'cable. One of these, 
Bhimraya is a witness. He is the grand¬ 
son of Basappa, son of Ka lappa, who is 
shown as living in the pedigee of 1855. 
He rays "I have four iar.ds in my 
possession; they have been given to me 
for maintenance. I do not know if I have 
any share in the Dcshgat Vatan.” In a 
previous su>t between ..he parties one 
Venkaji was called as a witness for the 
plaintiff. He is deed and his evidence has 
been placed on the record in this suit 
[Exhibit 139]. He was the agent of Som- 
appa the father of the parties and was 
instrumental in drafting thepartiiiondeed 
which led to this litigation. He stated 
that defendant No. 1 objected on the ground 
that the property was impartible. He was 
hostile to defendant No. 1. He said “Ido not 
know whether the Desh'at property in 
d'spute is partible or not." If Achut- 
appa and Somappa (these are collateral 
members) were to get lands according to 
their shares they would .have obtained 
more than this," that is to say, more 
than they actually hold. This witness 
was constrained to admit that Exhibit 
105, now 1x6, was a statement in his hand¬ 
writing. It appears that the members 
of the junior branches axe styled “Kumars,” 
and this statement is entitled “List show¬ 
ing the survey numbers given for enjoy¬ 
ment to the Kumars;’* the statement shows 
that if any “Kumar’* dies without .an 
heir the lands revert to the Desai. It 
also shows that the lands are given for 
maintenance. 

• This evidence affords in my opinion 
prima facie proof that there is a family 
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usage whereby the lands of this Desbgut 
are" held by the eldest male member 
alone. There is evidence further that 
this is a loeal usage in the case of such 
tenures. The plaintiff has adduced no 
evidence whatever to the contrr ry and in 
my opinion the finding of the lower Court 
on the point is undoubtedly correct. 


9 ? 


2. K. 


Appeal dismissed. 


'ALLAHABAD HIGH COURT. 

Eirst Civii, Appeal No. 238 of 1920. 

July 3. 19*2. € , 

Present: —Mr. Justice Walsh and 
■Mr.- Justice Ryves. 

RAM DAS and others—Plaintiffs 

—Appellants 
versus 

■Matimmat BAS ANTI— Defend ant - 

■RESPONDENT. 

Civil Procedure Code (Act V of 1908 ), s. 92 
— Traits, public and Private, distinction between 

taiaei. Oa the other hand, a public trust has for 
its object the members of an uncertain and 
'fluctuating body, and the trust itself is of a per- 
mrn^nt and indefinite character and not con¬ 
fined within the. imitation prescribed to a settle- 

mint upon a private trust. A man can create 
a odrate trust by building a temple and an idol 
aui indoVrlng it with * funds or income ior strictly 
■ private purposes, not merely retaining the manage- 
msnt and control in the hands of himself and his 
family but restricting the enjoyment to himself 
ail ols family or other individuals, and he may 
■hut of tas warmth of his heart allow other per¬ 
sons outside the original benefic.anes to enjoy 
1 from t me to time the aivantag s thereby created. 
Oa the other hand, a private individual may con¬ 
struct oat of his private purse a private temple 
and id»V retaining the control and management 
•in'his own hands and in that of h s family or some 
-otixei selected individuals and yet so conduct 
h-mielf as to provide condus ve evidence of or (li¬ 
cit on by itno!icati6n -and by conduct. Once 
* he Has shown‘his intention to dedicate, the matter 
'parses out of h s hands and the bine finance to 
Whom the use is did rated have a r ght m 
»uch use. ’Wuefe" th^re is no 1 express deed 
of <fadfektion ordoeuimint creat ng the trust, the 
-'SCoKirt ha** to depend .almost eat rely upon the 
UistoTyof the place and the us r by people gene- 


^ToAZ 

CP "lu 7 eonstruing ^definition there i: abroad 
d fferonc? between conduct which shows that 
the owner or the property is Saving express 
perm ssion from time io time to P arUc \‘® r 
clividuals and conduct which shows that he in 
tends certain members of a class v»hom h 

JiSr to benefit to act indiscriminately without 

permission, that is to say, as of ngh ■ evi- 

test for a Judge to apply to see whether the v 
dence satisfi.s the conditions ot the P™va 
trust, is to ask himself whether any of ™ 
testified to by the witnesses could have been 
vented or penalised by proceedings tor trespa. • • 

Appeal from a decree of the District 
Judge, Bareilly, dated the 23rd April 192“. 

Mr. Unit Shankar Bajpai, for the Appel¬ 
lants. „ , . 

Mr. S. P. Gosh, for the Respondent. 

JUDGMENT.—We have come to the 
conclusion that the learned Judge has 
misdirected h : mself in this case as to 
what really is a public trust and that 
he has failed to appreciate the strong 
points in the evidence. The respondent 
has not been represented, but perhaps 
in view of the overwhelming character 
of the evidence it is not surprising, ih 
suit is brought alleging that a certain 
temple and idol constituted a public 
trust, having been built and dedicated 
for the use and benefit of the Hindu 
public. That it was built and dedicated 
by the original owner out ot his ( private 
purse, and as his private property, to 
be used for religious pu poses, there 
can b,- no doubt whatever. No doubt 
also a man can create a private trust 
by building a temple and an idol and 
endowing it with funds or incoa e lor 
strictly pri ate purposes, not mere.y re¬ 
taining the management and control in 
the hands of himself and h s family 
but restricting the enjoyment to nursed 
and his family or other individuals, ard 
he may out of the warmth of his heart 
* allow other persons outside the or.ginal 
beneficiaries'to enjoy from time to time 
the advantages thereby created but in 
such cases especially with a temple and 
idol publicly constituted and phblicly 
accessible in which the. appearance ;may 
be what one may describe as ambiguous, 
one would expect and ought to insist 
U p6n clear evidence of permission;given 
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or license given and permission withheld 
because it is equally true that a private 
individual may construct out of his 
private purse a private temple and idol 
retaining the control and management in 
his own hands and in that of his family 
or some other selected individuals and 
yet so conduct himself as to provide 
conclusive evidence of dedication by im¬ 
plication and by conduct. Once he has 
shown his intention to dedicate, the 
nutter passes out of his hands and the 
beneficiaries to whom the use is dedicated 
have a right in such use. Where there 
is no express deed of dedication or 
document creating the trust, the Courts 
have to depend almost entirely upon the 
history of the place and the user by 
people generally from time to time, to 
decide whether it is private or was in¬ 
tended to be a public trust. The words 
“public” and “private” in this connection 
do not bear the same significance that 
they do in popular language: A public 
trust for worship by, for example, Hindus 
may be as private a place as well as can 
be conceived. Perhaps the best statement 
of the distinction between public and 
private trusts is to be found in Lewin 
on Trusts in Chapter II, page 18 of the 
12th Edition. By public must be under¬ 
stood such as are constituted for the 
benefit either of the public at large or 
some portion of it answering a particular 
description. “In private trusts the 
beneficial interest is vested absolutely in 
one or more individuate who are, or 
Within a given time may be, definitely 
ascertained. On the other hand public 
trust has for its objects the members 
. of an uncertain and fluctuating body, 
and the trust itself is of a permanent 
' and indefinite character and is not con¬ 
fined within the limits prescribed to 
a settlement Upon a private trust." An 
equally useful definition is to b e found 
in the notes to section 92 in Woodrofle 
and Ameer All s Commentary 0 n the 
Code. '‘Private trusts," they say, "con¬ 
cern only individuals or families for 
private convenience or support. By 
public trust maybe understood such a* 
. at- e constituted either for the benefit of 
the public at large,” and for the rest 
pf the definition they follow the notes 
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precisely as in Lewin. There are passages 
in the learned Judge’s judgment which 
show that he has confused this issue k in 
Ins own mmd. 

There is a broad difference, when 
one comes to construe a dedication, 
between conduct wfiich shows that the 
owner of the property is giving express 
permission from time to time to particular 
individuals and conduct which shows 
that he intends certain members oi a 
class whom he desires to benefit to act 
indiscriminately without permission, that 
is to say, as of right. A us etui test of 
a Judge to apply to see whetfier tfie 
evidence satisfies the conditions of the 
private trust. Is to ask himself whether 
any of the acts testified to by. the 
witnesses could have been prevtnted or 
penalised by proceedings lor trespass, 
it is impossible to suppose, after read¬ 
ing the large body of evidence of 
respectable persons in this record, that 
anybody thought lor a moment that they 
were committing acts of trespass. There 
is evidence that Kanhaiya Lai the 
father of the principal witness gave a 
house to Sri Kam the pujari not as his 
own, for he was prohibited from selling 
it, but as a residence lor himsell as 
pujari for the time being instead of 
living in the temple. This witness says 
that his father and grand-tather used 
to contribute monthly expenses and also 
tfiat his lather did some formal act 
by way of appo.nting Sri Ram pujari . 
One witness said that lectures were 
held lor Hindus on religious subjects. 
Other witnesses say that Hindu festivals 
were recognised aDd attended by mem¬ 
bers ol tue Hnau public in the neigh¬ 
bourhood. Others testily to a practice 
from time immemorial not merely : of 
giving oftenngs ol food which might 
be expected in any event but to defi¬ 
nite subscriptions or periodical contribu¬ 
tions lor tfie purpose oi repair and white¬ 
wash. One ola gentleman in tfie service 
of tfie Raja Saheb says that the 
Raja Saheb used to contribute 
to tfie up-keep. A Bunia who was called 
said tfiat an account-book was kept, a 
fact which is not alleged by anybpdy 
else, but which would appeal to him. 
This same explains that they used 
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to present the present pujari not merely 
with money bit with br ckb.it s, which 
probibly meaDS something different from 
what it sonnas to be and wli ch we 
imagine must have been build ng material. 
So far as we know this evidence was un¬ 
contra dieted. At any rate it stands very 
high as evidence which is pilpib'.y true 
in the main and given by persons of 
position-and goo.l caste and miny of 
t.iem of advinced age with no poss’b’e 
interest, and the Conclusion is inevitable 
that, however maca the property might 
hive beep in private ownersaip and the 
control intended to reman in private 
ownership, the use and benefit of the 
temple was dedicated and intended for 
the use and enjoyment of the Hindu 
community, and the case must, therefore, 
go back for trial upon the remaining 
issu es. 

Unfortunately we cannot leave the 
nutter here. The learned Judge h a s not 
settled the issues satisfactor ly and it 
being found to be a public cnarity one 
or two ace questions rema'n to be 
decided on waich we propose to give 
some further directions. Tne remlining 
issues which have Dot been disposed of 
strike us as embarrassing in form. In¬ 
deed the issues generally in the case were 
not well conceived. It being now decided 
that it is a public trust t^e next ques¬ 
tion that arises is in whom is the ap¬ 
pointment of the pujari vested. Probably 
little remains to be decided On this ques¬ 
tion. Everything points to its being 
vested in the family of the donor and 
having rightly descended to the present 
occupint, Musammit Basanti. That may 
be treated as the second issue. 

The third issue then arises whether the 
present occupant has conducted herself 
improperly in such matters as to con¬ 
stitute a oreach of trust. The evidence 
before us is all one way although not 
going into much detail, but if it is at all 
true that she is of bad character, or has 
allowed wine to be introduced into-the 
temple, or has left it and gone away, or 
has wilfully excluded Hindus who have a 
right to worship there, she is clearly not 
a fit and proper person. Her absence to¬ 
day and the absence of anything ■ helpful 
from her point of view on the' record 


rather looks as though she lias not got 
much to say, bi t it is possible that it 
is due to the Judge having taken a strong 
view on the legal question in her favour. 
If this third issue is decided in her 
favour, that is to say, if the Judge thinks 
she is a proper person to administer this 
trust and to act as pujari, then it seems 
that this suit must tail and no luither 
step can be taken until she dies either 
childless or any member ol the family 
claims to succeed her. But it this issue 
is determined acainst her then the fourth 
issue arises; what is the best direction 
for the Court to give with a view to filling 
the vacancy in accordance with the inten¬ 
tion of the donor/' Upon this issue the 
plaintiffs* were in an obvious difficulty 
apparently not having cleared their own 
minds or having obtained advice upon the 
subject. They suggested in their claim 
for relief that “some” other person may 
hi appointed pujari and mutwalli and 
necessary directions may be given in that 
behalf. This is really, if the plaintiffs had 
had the courage to ask for it, asking the 
Court Uidcr section 2 ( g ) to settle a 
scheme and we think the Court must take 
this duty upon itself; that is to say, hav¬ 
ing come to the conclusion, if it does, 
that the last successor and present occu¬ 
pant is unfit and that there is no : fit 
person answering the description of tl e 
donor’s oii.inal intention, then he must 
by his decree formulate a scheme which 

will result in the appointment of a fit 
person most nearly approaching the wishes 
of the donor, and so frame his degree 
as not merely to dispose of the present 
crisis but to appoint the future pujari 
in such a way that no dispute can sub¬ 
sequently arise as to the legal title of 
the person appointed either by him or 
under his new scheme. It is not pos¬ 
sible for us to formulate a scheme. We 
can do no more than suggest a convenient 
and useful way of providing for such an 
emergency, namely, by the appointment of 
a small committee of electors or trustees, 
always providing for an odd number.’ in 
case of contest, who shall by a majority 
of votes appoint the new pujari a ad in 
such scheme the Judge may, if satisfied 
on proper materials with the individual, 
start the ball rolling by selecting.£ 
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Individual r.s Pujari r.s the first successor, 
subsequent appointments to be made 
under the scheme. We miy add that 
the Judge must do his best when formu¬ 
lating his scheme to put ,it into the 
decree in such a form that everybody can 
understand it; that it is decisive and 
simple so as to be workable not by those 
only who have h^ard and understood the 
case, bat by those who come after and 
have nothing to guide them except the 
Judge’s decree. The appeal must be 
allowed and the case remitted to ihe 
lower Court for re hearing on the remain¬ 
ing issues in lieu of of what we have stated 
under O. XLT, r. 23, the fresh issues to 
be sett-ed not necessarily in Ihe exact 
words but as near as possible approxi¬ 
mately in the following form, (1) In whom 
according to the intention of the original 
donor, is the office of the pujari vested ? 
(2) Is the defendant MuSammat Basnnti 
a fit and proper person to remain pujari 
of this public trust? (3) If not what 
is the best scheme most nearly approx : - 
mating the original intention of the tr.st 
for providing for the existing and 
^future vacancy in the office of the 
, pujari ? 

The costs of this appeal and of the 
.first .hearing to abide the result of th e 
suit. 

K. Re-trial ordered. 


PRIVY COUNCIL. 

^Appeals prom the Bombay High Corut. 

•June 12, 1923. 

. -Present :—Lord Chancellor, 
-Viscount Haldane, Lord Parmoor, 

- and Lord Ph : llimore. 

• 'The MAHARAJA of KOLHAPUR— 

. Appellant 

v - versus 

SHRI v BALA MAH.AR.AJ and others— 

• Respondents, 

rSHRl (BAf/A MAHAR.AJ— Appellant 

versus 

' The fMAHARAJA op KOLHAPUR and 

oth ers—Respondents . 

<■, BombayRevenue Jurisdiction Act (X of 1876) 
1?, sedpe of—Summary Settlement, question 
*£—Reference io High Court—Lands held.by Shri 
' M aheiraj, whether subject to Summary 


A claim that certain lands were not validly 
subjected to Summary Settlement falls within 
the purview of section 4 of the Bombay Revenue 
Jurisdiction Act and can, therefore, be validly 
referred for decision to the High Court undtr 
section 12 of the Act. fp. 106, col. 2; p. 107, col. I.] 

The application in or about the y'car 1864 ot 
the Summary Settlement under Bombay Acts II 
and VII of 1863 to lands then held by r Shri Tatya 
Maharaj was valid and legal. fp. 107, col. 2.] 

Consolidated appeals from the judgment 
of the Bombay High Court. 

Sir J . Simon,K. C., Messrs. DeGruychtr, 
K. C., Lowndes, K. C., Raihes and Remsay 
for the Appellant. 

Messrs. Upjohn , K. C., Luxmon , K. C., 
and ParikJi, for the Respondent. 

JUDGMENT. 

Viscount Haldane —These are consoli¬ 
dated appeals lrom a decision of the Hi{ h 
Court at Bombay on a question referred 
to it by the Government 01 Bon bay*, 
under section 12 of the Bombay Revenue 
Jurisdiction Act (X of 1876). ”The ques¬ 
tion referred was whether the application 
in or ?.bout the year 1864 01 the Si mrrary 
Settlement under Bon bay Acts II and VII 
of 1863 1 o certain lands then held by Shri 
Tatya Maharaj, wh’cli subsequently de¬ 
volved ou the late Baba Maharaj, was 
valid ?-nd legal. These Acts provided for 
the settlement* of claims to exemption 
from payment of land revenue and for 
the guarantee oia title in perpetuity to the 
holder of the land, his heirs and assigns, 
without restriction by Government as 
to adoption, succession or transfer The 
Acts applied to holders of land the freedom 
of which from payment of land revenue 
had not been the subject of formal ad¬ 
judication, where the holders had con¬ 
sented to submit the terms and condition 
of holding to Summary Settlement. But 
the Acts were not to apply where the land 
was held under treaty or was granted 
or held as as jagir or saranjam, or similar 
political tenure, which was defined to mean 
tenure created irom or dependent-on politi¬ 
cal considerations, the existence of which 
was to be determined by the Government. 

Section 12 of the Bombay Revenue 
Jurisdiction Act of 1876 pave the Go¬ 
vernment a general power to refer ques¬ 
tion's arising iu'the investigation of claims, 
which, but for the passing of that *ict, 
could have been tried by a Civil Cobrt, to 
tht High Couit at-Borrbay"ioi decision* 
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The circumstances under which ti e Ration of any suit,'claim orobjectioj which 
question which has arisen vas referred but for the pass’ng of the „act might 
to the High Court were these. Bsba Maha.- hove been entertained by a .Civil Court, 
raj died in i$97 Iuiqoi a dispute as ose there arises .any question on hich 
between the seeor d aj p c 11 a r t in, Ihcjre- the Government desires the decision of 
sent appeals, Shri Bala Mr.hf.rcj, r.j c'a n - the High Court , it may cause a statement 
ant to the lands the title 1o wh'ch is to be prepared and refer the question 
in controversy, and the fiist resp on- f or such decision. Bui by seclior 4 il is 
dent, Shri Jaganralh Mahsiaj, r.s «o provided that 1 o Civil Court is 1 o exercise 
which of them was Ihe validly f.cojtcd jurisdict’or, inter alia, in the matter of 
son of the late Baba Makaraj. Jagr.n- any claim against Ihe Government relating 
nath, who was then a minor, bi 01g ht to lands held under treat}-, or to lands- 
a suit in the. Court of the First C’f.ss Sib- granted or held as jagir or saratijattt 
ordinate Judge of P001 ? agairst Baia, or on other political teiure, or to lands 
who claimed tobe the properly adopted declared by Goverin ent, or by any officer' 
son, to establish his own title. The special duly' authorised in that behalf, to be held 
purpose of the suit was to have it deter- for service. Unless, therefore, Ihe cla'm. 
mined that-J?.gannath had been validly in th£ case before their Lordships falls 
adopted by Baba's widow,and that it was with ; n these words, it is sa’cl that, as a 
consequently impossible for her to nrke, Civil Court might have exeicised juris- 
as she had endea voured 1 o c o, a second diction, the Government had no power 
adoption of Bala less lhar. two n o^hs to refer the question winch arose to the 
latei. A point relied on by the Hig-h Couit. 

lattei in his written statement was that Passing for the moment from the con*> 
theapproval oi HisHig bness the-Maknraja sideration of the point as t o jurisdiction 
of Kolhapur was necessary 1 o such an which arises under this sectior, it will 
adoption, and that such approval not be convenient to refer in the first piace 
having been given, the earlier adoption to the history of Ihe dispute This is 
was void. In July 19^0 the Subordinate explained with sufficient accuracy in the 
Judge decided in favour of Jagajralh statement submitted to the High Court 
holding that he had been validly adopted by the Government of. Ben bay’ when.- 
as the son of Baba. It was held, as lie defining the question referred. The hisi 01 y 
consequence, that r.o title 01 interest of the events which led to the refererce 
in the property of Baba had passed n to the Big h Court appears 110m the f ollcw’* 
Bala, and he was restrained by ijjnct'cn ing abridf mer.t of that sla.lerr ent: — 
from interfering with Fsta's jicjoty. Shri Tatya Me ha raj was a grandson 
The High Court at Bon bay reversed this, of Shri Sidheshwar Maharaj, a leaned 
but the Privy Council, differing, restored and saintly nan who at seme cate pre- 
thejudgment of the Subordinate Judge. vious to iSco was appointed by Chhatra- 

To these proceedings the Maheiaja, pati Shivaji hicheraj III, Ike then ruler 
who was no party to them, finally tech of Kolhapur, to be his spiritual preceptor; 
exception, ard he and Bala nede regie- For the mainterar.ee and dignity ol Ihe 
sentations to the Goveii xrert of Bon-bay’ family of Shri Sidheshwa r-Maharaj here¬ 
to the effect that,as the adoption of Jag an- ditery grants of lard had teen irree c-rd 
nath had not received the approial of hereditary honours, irclud'ig lie lerc- 
Hi* Highness, the adoption could have ditarv title of “ Ma.haraj,” conferred 1 p <m, 
conferred no title to the property of Erta, him by the said Maharaja of Kolhsptr. 
and that it must go to Bala whose Upon the death of Shri Sldheshwsr 
adoption the Maharaja had approved. Maharaj in i£co, his property origijfJiy 
The Bombay Government thereupon acquired from the Maharaja of Kolhapur 
referred the point raised by this claim was divided amongst his three sors, 
to' the High Court under sector 22 of Baba, Nana and Bhau. 
the Bombay "Revenue Jurisdiction i*.ct Between 1813 and 1821 Bhau Mahaiaj 
of 1876. This section provides, as al* (Sidheshwar’s youngest son) took au 

reedy gtgted, that if on the trial pr invegti- active part in Kolbapivr politics/ beings 
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then the Prime Minister of Kolhapur, f or his political services bv a gift of a lakh 


and rendered valuable sendees to both 
the British Government and ihe Maha¬ 
raja . 

TJpO;i the downfall of the Peshwa , Sir 
Thomas Munro, in 1S18, when settling 
the Southern Mahratha Country which 
had talien into the hands of the British 
Government, returned to Baba Maharaj 
^Sidheshwar’s eldest son) three villages 
in Chikodi, v:hich were previously held 
b5* him ,andbv sanal da ted Ihe 2 nd August 
181S, granted to Bhau Maharaj, as “in a in 
dharnnd'tyi hereditarily three villages 
and one hamlet. The sanad stated that 
he was “great, w r orth\ and a well-wisher 
of the Company's Government.” The vil¬ 
lages and hamlet so granted were Kerur, 
Rebnl, Ka.de. pur and Kochari, in the 
Talukas of Chikodi and Manowlee. This 
"font- was subsequently confirmed on 
the 24 th Octobei 1810 by a sanad in the 
same terms siened by the Honourable 
Mountstuart P.lphinstone. 

In a letter dated the 28th June 181S 
addressed to the Honourable Mountstuart 
Elphinstone, Sir Thomas Munro referred 
to the above grant (which he was then 
proposing to make) as “the new jahagir” 
arid in his subsequent report to th c same 
officer on the state of the Southern Mahratha 
Country, doted the 28th August 1818, 
Sir Thomas MunTo stated that the villages 
were given to Bhau Maharaj as a “ jaha¬ 
gir 

By n private letter da ted the 2nd August 
i8t8, Six Thomas Munro infonned His 
Highness the Maharaja of Kalhapur that 
Bhau Maharaj being a particular friend 
ol the Honourable Company, it had been 
deemed necessary to make him the above 
grant.' 

* On the 2nd August i8j8, Sir Thomas 
Munrowrdte an official letter to His 
Highness the Maharaja of Koffiapur referr¬ 
ing 10 the above grant and the assistance 
given by Bhau Maharaj, and in a letter 
daled the 15th August 1818 and also 
addressed to His Highness the Maharaja, 
the Collector of Dharwar also referred* 
to the services of Bhau Mr.hpTgj ar.d 
characterised him as “a very worthy man- 
irideed.’’ • " - 1 ;* 

i On the 2 5 th Oct ober 1818 Hi s Hig hn ess 
the Maharaja-1Rewarded f Bhau Maharaj 


of rupees. 

In ?8r8 the said Talukas of Ch'kodl 
and Mn r owlee were made over by SirTfion as 
Munro to His Highness the Me.fiereja 
of Kolhapur subject tinter alia) to the 
grants made as above stated. 

In 1821 His Highness the Maharaja 
of Kolhapur granted to Bhau Maharaj 
ten villages, several of which were within 
the said Talukas of Chikodi and Manowlee. 

On the 2jth January 1826 a treaty 
was concluded between the Btritish Go¬ 
vernment and His Hi- hr ess the Maharaja 
of Kolhapur which, alter reciting that 
a treaty h?d been concluded ir 1812 and 
that certain mi sunder star dirr s ha d arisen, 
declared, with 3 view to the removal of 

such misunderstandirg s and to the 
confirmation of the alliar.ee. that the British 
Government acknowledged that Ihe DiS' 
tricts of Chikodi and Maj owlee which had 
been transferred to Hi* Highness by 
a sanad under the sigrature o’ Sir Thorras 
Mumo, were ceded to His Highness in 
full sovereignty. His Highness the Maha¬ 
raja enoa in-l on his part to respect the 
rights and privileges of the zemindars, 
i narndars and watand rs of those dis¬ 
tricts. The treat\ further declared by 
Article 7 as follows:— 

“ The Raja of Kolhapur promises to 
continue to Bhau Maharaj and Bcba 
Maharaj Iheir respective lands and rights 
agreeably to the Schedule annexed. The 
guaran 4 ee of the Biitish Goveirmert 
to thc enjoyment of the a.bove lends and 
rghts shall only conlinue during the life 
time of the ?.b'»ve-mentioned persons, but 
therichtsof theii descendants as founded 
on sanad or custom shall not be preju¬ 
diced by the cessation of the said gur.»n- 
tee.“ 

This treaty was ratified by the Governor- 
General in Council on the 10th March 
1826. The Schedules, a copy of which 
was sent tc Bhau Maharaj, included Ihe 
villages granted to him by Sir Thomas 
Munro i n 1818 and the villages granted 
to -h’m bv His Hirhness the Maharaja 
of- Knjbapur .in 1821. 

Nar.a Mails re.j (Ihe second son of Sid- 
heswrr) had d’ed williOut issue in 1816 
leaving a widow. By order dated the 
31st January 1S2&; the Sir Collector tud 4 
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Political Agent, Dharwar, dealt with the 
succession to the share of Sidheswar’s 
property which came to Nana upon parti¬ 
tion after the death of the former. The 
order laid down that the widow was en¬ 
titled to enjoy the property* during her 
life but that she had no right to deal 
with it by way of gift, sale or mortgage; 
that she was not to make any adoption, 
and that after her death the property was 
to go to Baba Maharaj and Bhau Maharaj 
and their sons. This property was in¬ 
cluded in the Schedule to the Treaty of 

1826. . 

A further treaty* between the British 
Government and the Maharaia of Kolha- 
Dur was signed o n the 23rd October 1S27. 
The treaty recited the treaty* of 1826 
and stated that His Highness had 
uniformly evinced a total disregard 
of the friendship of the British 
Government and in violation of the 
conditions contained in Art. 4 of the 
treaty of 1826 had reneatedlv infringed 
the rights of the inamdats and wxtandars 
of the Talukas of Chikodi and Manowlee, 
and that it, therefore, became necessary 
that H's Highness should give hack to 
the British Government the said Talukas 
“in the same state in which he received 
them ” and that His Highness thereby 
agreed so to do. Article 3 provided as 
follows : — 

“In 1 he seventh Article of the said Treaty 
the possessions of Bhau Maharc.i and 
Baba Maharaj were guaranteed to them 
for the terms of their respective lives 
On.lv (provisions being made that the rights 
of their descendants, as founded on sanad 
or custom, should not be prejudiced by 
the cessation of the said guarantee). 
As, however. His Highnesshasnever cea sed 
to * annoy and distress these persons by 
seizing their villages and other propeity, 
it has been deemed necessary to extend 
the guarantee of the British Government 
to' their descendants, and His Highness 
accordingly engages never to molest 
them.’* 

The Talukas of Chikodi and Manowlee 
accordingly passed into the possession of 
the British Government, but the Political 
Agent raised the question whether Go¬ 
vernment should retain the whole benefit 
of .Article 3 of. the treaty of 1827, which 


provided that the two Talukas should 
be riven back to the British Government 
in the same state in which His Highness 
received them, or whether subsequent 
grants were to be considered valid, and 
he submitted a list of inn tvs which accord¬ 
ing to the strict letter of Ihe treatv might 
have been resumed, but which he had 
allowed to remain in the possession of 
the proprietors. That list included the 
villages granted to Bhau Maharaj and 
Baba Maharaj by the Maharaja between 
1818 and 1827, while the Talukas were 
under his sovereignty, and it stated that 
tbev were given up “?s being included 
in the Schedule of their possession guaran¬ 
teed bv the Honourable Company/' i 
the Schedule to the Treaty of 1826. The 
Government of Bombay; by letter dated 
the 23rd May 1828, approved of the Poli¬ 
tical Agent's proposals and authorised 
him to carry them into effect. 

Bhau Maharai died in 1837, and on the 
4th January 1838, Government inquired 
of the Agent for Sardars -whether the 
deceased held any possession lesrmable 
at his death. The Agent replied, on the 
ard March 7838. that all the possession 
held bv Bhau Maharai were guaranteed 
by the third Article of the Treaty of 1827, 
and that from all the sanads and other 
documents which he had examined, it 
appeared that all such possessions were 
hereditary and not resvmable a* his death. 
The Agent further reported that Bhau 
Mah?r?i left two sons. Huree Bur Pandit 
[alias Tacva Maharaj) and Vishwumbhur 
Pandit (alias Doda Maharaj). 

Tn 1828 Bhau Maharaj had petitioned 
Government to be allowed to exchange 
one of the villages rrarted to bin’ by Sir 
Thomas Munro (surfira) for others silueted 
near Poona, where be usuallv lived. The 
exchange wa s effected (after Bhau Ma ha raj's 
death) by sanad dated the 7II1 Pebiuary 
18^8 signed by the Principal Collector 
of Poona, wherebv the villages of Vad- 
g?nm, Koorlee, Pimpulgarm and Nasser im 
(together with other lardsf in the Poona 
Tfictrict, were cTan'ed to Bhau’s sons in 
exchange forKeyroor, one of the villages 
granted bv Sir Thomas M’*nro. ~ 

Tn 1844 the wiriow^ of Nano Maharaj 
in spite of the order referred to (spfira) 
purported to adopt one Appa; a gmndeoo 
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of Baba Manaraj, but ihe Government 
ruled in 185'? that "the consent of Ine 
Kolhapur Government r.ot having been 
obtained, to the adoption, and Ihe difficulty 
of proof os to Hie consent of Tafya Mahaiaj 
to the arrangement a.re fa.cts wh'cli aie 
fatal 1 o the claim of Appa Maharaj.” 

During the 3ears 1851 to 1864, which 
covered the period of t inquiry into the 
titles to Ir.am Estates in the districts in 
question, Raoji Maharaj was the repre¬ 
sentative of Ihe elder branch of the family 
of Shrt Sidheshwar Mahaiaj ard Tat} a 
Maharaj, the representative of the yovrger 
branch. In. 1851 Talya Maharaj submitted 
his haijuit, or written statement* to Ihe 
Inam Commission, Poor.a, in which he 
stated that the sanads relating to his 
lands had been scrutinised and sirred 
by Mr. Baber, the Political Agent and 
Collector at Dharwar, who had also re¬ 
gistered the schedules of possessions and 
sent the schedule t o him. The Assistant 
Inam Commissioner afterwards inspected 
the sanads and returned them. 

Oh the nth June 1857 Tatya Maharaj 
wrote to the Assistant Inam Coir missior.c-i, 
Belgaum, who ha.d called for the sanads, 
stating that they had been, sent ♦ohim. 
The letter went on to point out that 'he 
grants had been enj oyed under the gua rantee 
of the Company's Government ar.d i hat 
inquiries had already been held about 
them many times. 

In 1859 an inquiry was held as to the 
succession to the villages in the Poona 
District which had been exchanged ioi 
the villages of Keyroor in. 1838 (supra) 
and the Sub-Assistant Inam Commissioner 
rep orted tha t Tatya Ma ha raj’s fHuree 
Hur Pandit’s) claim appeared to be firm¬ 
ly based on the recognised competency 
ot the grantor and the guarantee of the 
British Government under. the tieaties 
above referred to. Acting upon such 
report, the Acting . Inam Commissioner 
decreed that the property "be continued 
im.Inazn for.so long as there may be in 
existence any male lineal descendant of 
Wflsudeo Pundit, a/ws.Bhau Mahaiaj." 

In 1861 Summary Settlement was beir" 
proposed and .Tatya Maharaj objected to 
its:.application to. his possessions of the 

groundthat they were held “under,treaty." 
The.. Revenue- Com nr s$ ; oner,- S outhei n. 


Division, on the 1st Bebruary T862, refer¬ 
red to the Government of Pon bay for 
decision lender the Summary' Settlement 
Reules XX (Clause C), the question whe¬ 
ther Tatya Maharaj held any of his pos¬ 
session within the dominions of the British 
Government on political tenure. The 
Revenue Commissioner was irfoined in 
reply by letter dated the Gth Ma rch 1862 
thal His Excellency in Council 

“does not consider that a prima facie 
case has been made out for excluding Tatya 
Maharaj’s lands from the benefit of the 
Summary Settlement on the giound of 
the’r being held on political ter.uie. His 
Excellency in Courcil accordingly directs 
that the teims of the Summary Settle¬ 
ment be offered to Talya. Mahaiaj If he 
reiuses to accept the unassailable litle 
thus offered it will remain for further 
consideration whether, ary ai d what 
inquiry should be instituted into the. 
title on which he holds the lands.” 

On the 28th March iCC'i the Collector 
of Poor.a wrote 1 o Tot} a Mona raj request¬ 
ing him to state in writing W'belher he 
agreed to the Summary Settlement being 
applied to his Inam holdir.es in British 
territory. He replied on the 29th March- 
1862 that since the time oi hisfalher the 
villages and lands had been continued 
to him through the friendship ar.d favouri 
of Government and this had been con mur i- 
cated ir* detail to the Agent for Sardars 
and the Revenue Commissioner, and’ 
continued : "In spite of it Government- 
are passing the order and it cannot be 
helped. I therefore agree to the Summary 
Settlement being, applied to the Inam 
villages and land, etc. 

In June 1862 Raoji Maharaj and Tat-va.. 
Maharaj were served jointly by the Col¬ 
lector 01 Belgaum with formal notice 
giving them the option of either havirg 
the titles to their properties in Ihe-: 
Belgaum District inquired-into ar.d ad¬ 
judicated upon or of payring quit rerti 
and nazarana and getting an absolute 
property’ i n the holdings. 

By letters dated respectively, the 14th 
ar.d 25th August, 1862, Raoji - Maharaj 
objected to paying quit rent. and vazarana, 
on the grounds that the, titles had been * 

a j ated by Government officers-, 

and that the holdings we?e guaranteed byv 
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treaty . He asked-that-the notice miglit 
b e wit hdrawn. 

The Summaiy Settlement Act (Bom. 
Act II of 1863) was passed on the 9th 
April 1863. 

On the ipth April 1863 the Colled or 
of Beljraum informed, ' Raoji ILat the 
Government had .ruled that, the Ir.axr»s. 
were not - of such a nature as to preclude 
the application to them of the Stn:xrRe¬ 
settlement Act (supra) and that it would, 

therefore, be-applied. 

By his reply dated the 10th June 1863 
Raoji referred to the objections already 
put forward and stated that ,he was abou l 
to nuke a submission to Government 
in the matter. 

On the 19th June 1863 the Collector 
of Belgaum again wrote to Raoji refer¬ 
ring to the decis ; on of Government that 
the Summary Settlement was applicable 
to his Inam holdings and infoimirg h m 
that'notice- had been served and that if 
he was unwilling to accept the Svnn aiy 
Settlement ■* and' desired an investig ation 
into title under Act XI of- 1S52 he would 
have to furnish due security. 


Raoji then, on the 6th July 1863, wiote 
setting ou.t in detail his grourds of ob¬ 
jection, and submitting a* prayer to Go¬ 
vernment t hat a s the villag es were t v a 1 ar„- 
teed- the title should .not be investigated.. 

On the 2nd Noven ber 1863 _ the 
Revenue Commissi oner, S out hem D 1 ' vi si on, 
requested Colonel Etheridge, the Settle¬ 
ment Officer, Southern Divis ; on, “to pre¬ 
pare for submission to Goveri n er.t a 
comprehensive rep.ort indicator g all the 
villages held bv the family affected by 
the ^ order contained in paragraph 3 of 
Government letter No. 860, d?-ted 6th 
March 186?, and stating how the offer 
of Summaiy Settlement had beer, received 
by the holders 

Colonel Etheridge accordingly wrote to 
Raoji Maharaj on Ihe 30th Noven ber 
1863 and to Te-tva Maharaj on the 2 nd 
December 1863* as the Jesuit of his 
letters both Raoji and Tatya agreed to 
accept-a Summary Settlement. 

The Summary Settlement was accord¬ 
ingly applied to all the possessions of 
Raoji Maharaj and * Tatya Mr. ha raj in 
British Ifcdia. 

The Settlement was {so applied without 


reference to or the consent or a j pi oval 
of R : s Highness the Maliaiaja oi Kola- 
pur. 

In 1866 Tatj a Mahr.iaj died, a_i d theie 
were various clf.'n: 1 ^ ‘o li's estate, 
one of whom was Baba Mahr.iaj, who 
claimed to be an adopted son. The then 
Mahaiaja o', Koihajur was a n in or 
and the British GoveH merit hr d assi 11 id 
the administration o: ihe Slate Tie 
various clain ar ts submitted th e ir clairs 
to British Goven n:eit aid ihe natter 
was referred to the Political ^gcr.t to 
rep01 1 , Upon receipt of Ins rcpoit the 
Government oi Ben bay in the Polit'cal 
Depaitn ent gassed a Resolution No. 
2105, dated the 24th June 1S67, oi which 
the* following are the material paia- 
graphs:— 

“ (12) The main question beirg whe¬ 
ther the adoption should be rccegrised 
by Goveri ner.t, it is r.ecessaij fiisl to 
obtain a clear idea as to the m carJr.g a r .d 
effect ofitsrecog nitioi by Goven n ent." 

“(13) The recog nitioi o: Ihe acojt 'or. 
can have effect merely as leg arcs the 
right ol the adopted son to sicceed to 
the Inam lax ds, and heie it n ust be men¬ 
tioned that these lands are situated partly 
in British territory ar.d partly in Kolhapur 
territory ” 

“ (14) Now the lar ds in British territ 01 y 
have been ir.cli ded in the Si n n an Settle¬ 
ment under Bon bay /ct 11 of 18C3 aid 
the recognition by Government of Ihe 
heir of the deceased Sircar can, as regaics 
these lands, have no meaning be} 01 d 
a determination to whom the Govern¬ 
ment should primarily ’cok 1 oi ihe i«mi e 1 t 
of the ruizcuva eon ni tat 01 rit ouit 


rent due to Government under that Sim- 
mary Settlement. As for the rights of 
any persons to succeed to these lands, 
whether by adoption or otherwise, their 
recognition by Government can have no 
effect whatever." 

“ (15) But as rega ids the holding s within 
the Kolhapur State, the recognition of 
the adoption by Government would have 
a distinct legal effect, inasmuch as under 
the laws of that principality the recogni¬ 
tion by the Raja is essential to the validity 
of the adoption as entitling to continu¬ 
ance of the Inam holdings, and the Go¬ 
vernment is now in the place #f theKaja," 
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The Resolution proceeded to order 
thct the matter should he sent beck 1 o the 
PobHcal Agent for a further report. 

\ ter receipt o f the further report the 
Government of Rombav passed a fira.l 
Recohit’on (No. ?6 to, dated the erst No- 
vember TS67) the material parts of which 
are asf oTows:—“The Governor in Council 
considers that the objections put f o:- 
wnrd by the various petitioners to the 
adoption of Wassoodeo Pandit fBaba 
Maharaj) by the late Tatya Maharaj have 
been satisfactorily disposed of. The 
adoption should. therfJore,nowbeTecogr.ised 

on the part of the Kolhapur State.” 

“W’t.h reference to paragraph ?6 of the 
Political Agent's report, care should be 
taken not to sanction any adoptions save 
from lineal male descendants of Shidesh- 
war Maharaj.” (Pararraph ?f> of that 
report dealt with a claim bv the widow 
of a neohew of Tatya Maliarai that the 
ri^ht to adont an he’r rested with her.) 
This Reso’ntjon received the approval 
of theSecretaiv of Statef or India in Council 
in a despatch dated the 14th Mav iFCS. 

The acknowledged representatives of 
the faniilv of Shri Sidheshwar Maharai 
still bear the honorific title of “Maharaj ” 
and a.Te held in hirh reverence and esteem 
bv His Highness the Maharaja of Kolha¬ 
pur. 

Baba Maharaj died in. 1807 possessed 
of villages and lands both in British India 
and in Kolhapur, being those mentioned 
in the schedule aforesaid, the villas es 
and lands in. British India being part of 
those to which Summary Settlement was 
appbed, as before stated. He left 
a Will whereby he appo : nted five trustee* 
(one of whom declined to act) and directed 
h : s widow, Tai Maharaj, in certain events, 
which happened, to adopt a son. On the 
28th June 1901 the widow' purposed 
to adopt Jaaganath, w’hose adoption was 
supported by the foul trustees who acted 
but did not receive the approval a n d sanc¬ 
tion of His Highness the Maharaja of 
• Kolhapur. On the 10th august 1QOT 
the wi d ow purport ed t e adopt Ba la Ma ha ra j 
His Highness the Maharaja appioved 
of the latter adoption and sarctior.ed 
and recognised it. Jagganath filed a suit 
for a declaration* that his adoption/ was 
valid; and itlTwas ultimately decided 


bv the Judicial Committee of the Privy 

Council in 1014, as already stated, that 
Ja^a^ath was the validly adopted son 
of Baba Maharaj. 

It was stated to the F lV h Court in the 
■nrecen.t refeTerce that H’ c Higbress the 
Maharaja and Bala Maharaj contended 
that ro adoption which had rot received 
the sanction, nrd approval of His Highness 
rouldcon er a 1 itle to the propeitv in ques¬ 
tion. and that succession to the saire 
would have lobe determined in aceordarce 
with the terms of the guarantee ir the 
treaties and the orders of Government 
based thereon, /.e., the property in ques¬ 
tion should have to go to Bala Maham.y, 
who*e adoption was sanctioned by His 
Highness. 

The High Court held that it had juris- 
dition to entertain the reference, and 

the nupstfop referred v asaccordu glv deal! 
w ; th bv Macleod. C. J., ard Bratt arn 
Fawcett,TT. These learned Trdres decid- 
ed that the lards in ci vest’or were 
not held either under treaty o r or politi¬ 
cal tenure, a.pd that the application of 
the Summary Settlement to the lands 
in question had been valid. 

Reverting to the point as to jurisdiction 
under Ihe Act o f 1876. to which their Lord- 
ships have made reference earlier, they 
think that the High Court held rightly 
that it had jurisdiction to decide the 
question re f erred. This in substance turn¬ 
ed on whether there was actually a claim 
''gainst the Government relating to lands 
held under treatv, or as zararirm or on 
other political tenure. The -Maha.ra.fa of 
' Kolhapur had himself, in th?ir Lordships' 
or.inion. a claim coming within the language, 
-of the Act. He wa.s seeking to have it 
declared that the lands in question were 
not subiect to the Summary Settlement 
and should, therefore, go to Bala, whose 
adoption he had sanctioned. There wa.s 
accordingly a claim against the' Govern¬ 
ment. jurisdiction as to which under the 
Act of 187 fi was excluded’ by section A. 
this claim being that the lands were held 
under" treaty or as sat an] am or on other 
political tenure; and as the Maharaja's 
pcsition and rights on the question of adop¬ 
tion were not affected by the result of the 
proceedings* which were disposed* pf .by. 
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the', decision of the Privy Council, for t0 
these proceedings he had not been a par > , 
the real question is whether power o 
answer the. question re'erred to by he 
Go- eminent did not come to the H-igb 
Court because the case was one _ of the 
cases excluded by section 4. Their Lord- 
ships agree with the High Court of Bom¬ 
bay in thinking that the claim in ques¬ 
tion was one of those excluded by section 
4, and was. therefore, referable to that 
Court. Thev agree also with the conclusion 
at which the High Court arrived upon the 
merits. 

; They are of o'>inion that the nature 
of the title of Bhau Maharaj was re^lv 
defined by the sanad of the 2nd August 
i8iS and the later confirmatory sanad 
of 24th October 1919 referred to in the 
statement of the question laid be'ore 
the High Court. In the first of these 
sanad< Sir Thomas Munro, v.hen settling 
the Southern Ma hr at ha Country, which 
had fa,llen into the hands o f the British 
government, giantedto Bhau Ihree vilh r e? 
and a hamlet forming the bulk of the 
lands in question. The grant was made 
to Bhau as Inam Dharmcdc.ya and was 
to be hereditarv. The signification 
of such a grant is that it was made on 
grounds of religion, and not on political 
grounds. Their Lordships agree wilh 
the learned judges of the High Court 
that the mere fact that in occasional coi- 
respondence the grant is referred to as 
“jagir” or “saranajam”, i. e.. political 
cannot derogate from the effect of the 
language of the g~ant itself. They also 
think tha.t the question whether the 
tenu T e was political was one which was 
for determination by the Go\ ernm^nt 
under the provisions of the interpretation 
section (16) of the Summary Settlement 
Act II of 1863, and that, by trealing 
the title as one to which the Act applied, 
the Government must be taken to have 
determined that the tenure was not poli¬ 
tical. It appears, moreover, from a for¬ 
mal letter which was before Ihe High Court 
that on the 6th March 1862, just be'ore 
the Summary Setllcmc nt Acts were passed, 
the Governor in Council had determined 
that no prima fc cie cf.s e h'. d 1 een made 
out for the exclusion of the lands from 
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the settlement on the ground of their 
being held on political tenure. 

Nor do their I ordshms think tint the 
lends can be properly said to have been 
held “under treaty.” It is true that 
the treaty o c i 8?7 referred to in the state¬ 
ment extended the guarantee of Bhau's 
title hv the British Government to his 
descendants. But the correspondence with 
the Government at the time, also re f erred 
to in the statement, shows lint Bha u’s 
original title was not disturbed when action 
was taken against the Malnrajo by the 
Government. Bhau. there f ore, remained en¬ 
titled under +he terms o? the original grant. 
Their Lords hi vs agree on this point with 
the view taken o f the effect o f the treatv 
of 1827 by the learned Judges of the High 
Court. 

As the result o f the lands being thus 
brought under the Act o f they became 
under section 2 the “heritable and^ trans¬ 
ferable 1 -ro'ertv o f the holder*-, their heirs 
and assigns, without restriction as to 
adoption, collateral succession or transfer” 
in perpetuitv. 

It was. thereto-e, not only competent 
to the Bombay Government to refer 
the question they did to the High Court 
but the deck ion given on that question 
was well founded. 

Their I ordshi -'s will humbly advise His 
Majesty that the appeals should be dis¬ 
missed with costs. 

z K Appeals dismissed. 

S,lienors for Appellants:—Messrs. T. L. 
Wilson & Co. 

Solicitors for Respondent—Messrs. 

Downer & Johnson. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 145 of 1921. 

Mav 8 t 922 . 

Present: —Mr. Justice Gokul Prasad 
and Mr. Justice Stuart. 

JETHU MISIR— Defendant—Appellant 

versus 

GODAWARI DUTT and another— 
Plaintiffs—Respondfnts. 

Civil Procedure. Code (Act V of 1908), 5. ^, 0 < 





XXI, rr. 5S. 63— Decree for possession, failure to 
execute, effect of—Admission of decree-holder's 
title by judpnev.t-d Nor — Suit, fresh, whether hatred 
— Adverse possession—Claim proceeding — No¬ 
tice to j udjment-dt'Aor, absence of — Judewevt-deltor, 
whether bound by order. 

Plaintiff obtained a dc.rce for pc c fc£. s icn of a 
hou«c against the d< f iidsiit but failed to execute 
it as the latter admit*.. »1 his ti’lc ar.d paid 
the cost ; of the suit. Sub.-eqvu r.tlv the defendant 
asserted an ,-u.lvi r<r tit!, to the house r.r.el plaintiff 
again brought a suit for possession of the house! 

Held, (1) that in vi w oi the admission bv 
the d fendant of plain* ill's title subsequent to 
the* decree in the previous suit the prt‘» nt suit \us 
not barred by the pro vi*-ion contained in section 
Yl of the Civil Pro<*■.<bare Code; 

12) that defendant's possession after llu ad¬ 
mission mailc by him was- not adverse to the 
plaintiff. 

Where a judgment-debtor has no nollee of 
any claim made by a third person to property 
attached in c x< cution of the d< trie, he is not ad¬ 
versely affect td by any orde r passe d on the claim. 

Manttu Lai v. Hursukh Das, 3 A. 233; 2 Ind. 

Dec. (N\ S.) 09 , followed 

Second appeal fr..m a d-ciee of the 
D stri t J dge. All.habpd, d .ted tbe 1st 

November iQ-'o- 

Mr. S. D. Sinha, for the Appellant. 

Mr. K. N. Mi'.l.iviyt, ior th--- Respond¬ 
ents. 


JUDGMENT.—Til's s a defendant’s ap¬ 
peal arisng out of a su’t for possession of 
a house. 

The defence pleaded was fi) ad\ erse pos¬ 
sess oa (2I that astl.e plaintiffs’ folheT b;.d 
already obtained a decree lor possession 
against the defendant and had failed to 
execute it, the r efore, no second suit lay, 
and (3) that, when this house had been 
attached by one Baijnath a creditor of 
Godawari Dutt, t! e de' end. nt appellant, 
put in an objection under O. Xxl, T . 58 
of the Civil Procedure Code, and succeed 
ed in it and as Godawari Dutt brought no 
suit within one year under r. 63, so the 
title of the appellant to the property be 
came absolute. All these pleas were feund 
against the defendant b\ both the lower 
Courts which have decreed the cla im. The 
defendant comes here in second appeal. 
The firgt plea argued before Us was that ol 
adverse possession. This’s disposed of by 
the lower Appellate Court with the finding 
that Mun : a Lai, the fonr.ei owner oi the 
house, admitted the plaint ffs* title on Ihe 
15th of Februar y 1908 when he sold the 
remaining portion of the house to the 


plaintiffs. The present defendant, Jethu, 
tid not set up any t'tle adverse tc the 
plaintiffs independently in himself tut: 
claimed to be in possess:’* n -with. the per¬ 
mission of Man:u La] so that there was 
no adverse assertion of title by the pre¬ 
sent defendant up to the year 1907 when, 
the suit between the present’ plaintiffs* 
fa - her and Mania Lai was fought.- It' 
appears, however, that he did raise a ques¬ 
tion of adverse litre in the year 1913 
when he objected to the attachment and> 
sa’e of this property in execution of the. 
decree of Baijnath agairst Godawari Dfitt; 
That portion of the cla m was within* 12 
years from the date of the institution of> 
the present suit. The plea of adverse pc-. 

ssession was rightly repelled by Ihe Ccurt 

below and we disallow it. 

The next question is that the present - 
suit is noi. maintainable because of -he 
pre\ ious suit of 190-7 as the finding of the a 
lower Appellate Cou t is that, after- the 
decree of 1907, Mania Lai, the • original r 
owner of the house, admitted the plain tiff s v 
title and pa id the costs of the suit. This> 

was in 1908. In these circumstances we ? 
do not see how the present suit is burred*! 
by section 37 of the Code of Civil pro- 
cedure. The then judgment-debtor ad-,» 
mitted the plaint ffs' title and .paid the-: 
costs of the litigation. The present- suiti 
is, however, based cn the allegation that; 

the defendant appelant demes* the* 

plaintiffs ti le and sets np a-t’tle in him? 
self. Section 47 of the Civil Procedure- 

Code is, therefo e, no tar to the-present., 
suit. ij; 

Ihe third point argued before us was* 

that the title of the deferdant-app fe ]lant; 
hrd become complete because* of the.-, 
iailure of Gcdav/Pii Dutt, the then judg- 
ment-debter to question the order* 
passed under O. XXI, r. 58, Civil Procedure 
Cede, by a sivt under rule 63. There is- 
nothin; cn this record to shew. that. tfcp. 
jud; me nt-debtor hr d '• ijv notice, cf the 
objection made by Jellu'M’sir ai d hav¬ 
ing regard to the ca : e of Matrui Lfll 
v. Harsufth Das (i), with which, we-.see im 
reason tc differ, the present..suit is., rot- 
fme barren by r, 63. These.are- the 


( J ) 3 A; 233; 2 Ind. Dec. (n. S.) 99, 
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only points raised ia th : s appeal. They 
have all failed. "We, therefore, d’smiss the 
appeal with costs including in this Court 
fees on the hgher scale. 

' Appeal dismissed. 

z.-x. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 16 j of 1922. 

Apiil 6, 1923. 

Present: —Mr. Dalai. A. J.C. 

'DURGA AND ANOTHER—I EFENDANT 3 — 

Appellants 

versu 

JAMNA PRASAD and others— 
Plaintiffs—Respondents. 

Transfer of Properly Act {IV of 1882), 
s. 6 (a )*—Contract Act (IX 0/1872), s. 23— Re¬ 
versionary right, transfer of—Possession not de¬ 
livered—Future conveyance—English decisions, ap¬ 
plication of. 

An Immediate transfer by a next reversioner 
of his reversionary rights, being in contraven- 
. tion of section 6 (a) of the Transfer of Property 
Act, is unlawful and void with reference to 
section 33 of the Contract Act. [p. 117, col. 1.] 

'A transfer by a next reversioner of his rever¬ 
sionary rights, where the deed of transfer 
declares that the vendee has become absolute 
owner of the transferred property and been 
put in possession, is not to be interpreted 
as a contract for conveyance in future when 
•the estate fell into possession, merely because 
immediate possession could not be* given at 
the time of the transfer. 

. Hamath Kuar v. Indar Bahadur Sineh, 71 
-'Ind. Cas. 629; 50 I. A. 69; (1922) A. I. R. (P. C.) 
•1403; >9 O. & A. L. R. 270; 9 O. L. J. 

** 48 q 9 ; 37 C. L. J. 346; 45 A. 179; 
C. W. N. 949; 18 L. W. 383; 26 O. C. 223; 33 
L. T. 216 (P. C.), followed. 

• Btsheshar Dayal v. Har Raj Kuar, 66 Ind. Cas. 
.022; 8 O. L. J. 346; Khurshaid Alt v. Rashid 
^ O’ 0 - 33 1 . Raj Molikatn Singh v. Raja 
Kup Singh 15 A. 352; 20 I. A. 127; 6 Sar. p. C. 

X 7 Ind. Jur. 376; 7 Ind. Dec. (N. s.) 943 

' P *;C.) rAbdul-Wahid Khanx. Shaluka Bibi, 21 C. 
,i 496 »t p. 502; 21 I. A. 26; 6 Sar. P. C. J. 399; 

^fe^i^ kson ' s P> C - No - 1 34.' 10 Ind. Doc. 
Si!i' 961 JZ- C -) and Shi am Sundar v. Dilganjan 

30 c - — 4 of d J. 

4 P r hi«iple »that an executant is bound in 
fvrv oomeientiae to make gopd his promise when 
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he obta’ns the in possession is not apt li¬ 

vable to India, [p. 1 1 1, eol. 1.] 

Courts in India aiv In.mid to give c fft < t lo 
plain provisions of th< Statute- Law, insli art of 


folio win 


a course ol I-higlish elccisit-ns, which 


are based 011 long established practice rather 
than on principle, [p. 111, ccl. 2.) 

Kakaralapudi Lakshin• Nura) ana v. Kandu- 
kuri Veer a Sa>ab'ia, 20 Ind. C.is 2 41; 39 M. 554; 
17 M. L. T. 419; 28 M. L. J. 650; (101 5) M. W*. n! 
626, relie d upon. 

Second appeal against a decree 
of the District Judge, Rai Barel', dated 
the 4th M .rch 19 j i, setting usid^ the decree 
of the Subordinate Judge, Rai Bareli, 
dated the 12th Joniary 19:0. 

Messrs. H i He? huso in and Bisheshur 
Nath Sriv.1st.1vu, for the Appellants. 

Mi. Zihu ,• jihmid, tor the Respondents. 


JUDGMENT. —Rr, 


aiul Chandika, 


plainti.is, purchasers from Biru, defendant, 
sue 1 for po-sessiou of a one io >itb shore 
of the property in suit. Tlieir suit was 
dismissed by the Trial Court of the Subordi¬ 
nate Judge of Rai Bareli. The appeal 
of the ploiatiffe was first dismiss id 011 pie- 
liminoiy issues b> the Distiict Judge of 
Rai Bareli, but on lemand by this Court on 
second appeal the pi inti/is* suit w« s ulti- 
mataly decreed by the lower Appellate 
Court. The defendants, Durga and Badal, 
have thereu on brought this second appeal. 

The property in suit belonged to Ghissa; 
and tne following pedigree will show his 
successors-in-interest and the dates of their 
deo ths: — 

GHISSA 


Durga Prasad, 
died 1898. 
widow 

Mttsanimut Me nda, 
died February 191b 


Kali Charan, 

died 1897 

widow 

M us am mat Gulaba, 
died 28th October 1915 


Badri Prasad, 
died i8(,9, 

widow, Musummat Phulla 

died 1910. 

The defendant Biru and one Nar<«in 
were the next reversioners in equal degree 
to the property of K.li Charan, son of 
Ghissa and Badri Prasad his grandsou. 
While the property was in the possession 
of Musammat Gulaba, widow of Kali 
Charan. and Musammat Menda, mother of 
B?dri Prasad, thc-y tinnsferred the shares 
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in their possession—Menda to her brother 
Mewa Lai (defendant No. z here) and 
Mus.imm.it Gulaba to her son-in-law Sukh- 
nandin. For the purposes o: the appeal 
here there is a finding oi fact binding on 
this Court thit Musummit Mendi was 
own mother of Badri Prasad and not a ste.> 
mother. Biru and Narain hid no means 
to .-dart a protracted litigation and recover 
property from Sukhn-nd.in or Mewa Lai, 
so on 13th December 1916 they sold h.lf 
the property to the de endants Durga, 
and Badjl. under a sale-deed (Exhibit C--l) 
for a sum o: Rs. 2.000. At the time the 
estate of Kali ^.hiran h .d fallen into pos¬ 
ses-'ion but Mu summit Menda was ali\ e. 
The vendors, however, did not accept Musa- 
mmutMi nda as Badri Prasad’s own mother 
and chimed that she was a trespasser: Xo 
action was taken by the purchasers to oust 
Suxhnandjn and Musammut Menda till 
after the death of Musammut Menda 
in February 1918. In March of that year 
the vendors and vendees ap A lied tor muta¬ 
tion and fin<11/ the nines 01 Narain and 
Biru were en:ered. On ibth January 1919 
Durga and Badal oroughta civil suit against 
Biru and Narain lor possession 01 the 
property sold to them. The copy of the 
order sheet (Exhibit C-u), dated 21st 
January 1919, showo that the defendants to 
thii suit were colled upon to tile a written 
statement on25th February while the hear¬ 
ing was fixed lor the 27th. in the mean¬ 
time Biru was run ini or theit o* a tree and 
put in the lock up. The plaintid Chundika 
stood surety lor him and got him released 
on 19th February. On 25th Februaiy 
the plaintiifs, Pragand Chandika, obtained 
a sale-deed of one-iourih or the property 
in suit, that is, halt or Biru’s share from Biru 
for a consideration of Rs. 1,000. The suit 
brought by Durga and Badal continued 
after that and on yth. March it was compro¬ 
mised and a decree was passed in favour of 
Durga and Badal against Biru and Naiain 
for their cliim with the exception of a cer¬ 
tain grove, which they released under the 
compromise. There was also a suit by Biru 
Narain, Durga and Badal against Mewa 
Lai and this was decreed on 19th November 
1919 (decree Exhibit C26). 

On 26th July 1919 Prag and Chandika 
brought the present suit against Biru, Mewa 


Lai, Durga and Badal for recovery of pos¬ 
session of one-fourth of the property in 
suit on the basis o: the sale-deed of 25th 
February 1919. As st .ted above the suit 
was dismissed by the Trial Court and after- 
wa rdi by the Court of Appeal. The District 
Judge held thjt the bargain evidenced by 
the sale in suit was hard and unconscion¬ 
able and that it w is obtained by the exer¬ 
cise of undue influence. These findings 
render the agreement voidable and so the 
sale in favour 01 the pi .in-ids and conse¬ 
quently their suit failed. On second appeal 
a learned Judge of this court dLagreed 
with the findings of the lower Appellate 
Court and reminded the appeal to it, for 
trial of the other Lsues. On this remand 
the learned District Judge held (1) 
that the sale in lavour 01 the defendants, 
Durga and B^dal, wjs vLi-ited by ‘the 
provisions o: section 6 (?) o. the Transier 
o: Property Act and (2) that the compro- 
m se oetween Biru on one side and Durga 
and Bjd^l on the o-her in the suit brought 
by Durga and Badal was colluhv^e and *0 
it did not operate as a bar against the 
pluinCiiis' claim, as it would otherwise have 
done, under section 52 or the Transier of 
irroperty Act. 

These two findings are now attacked 
in appeal here by the defendants, Durga 
and Badal, who alone have appealed. 

There was a third argument which, 
in my opinion, can no longer be urged. 
It was alleged that the consideration 
of the contract in favour 01 ti*e 
plaint ins was unlawful as it was 
opp sed to public policy. The con¬ 
sideration of the sale was the probable 
expense oi the litigation which Brag and 
Cha ndika ha d underta ken to la unch a ga inst 
Mewa Lai and Sukhn. nd.» n. It was 
admitted that borrowing money for thi 
purposes of litigation on a promise by the 
vendee to run a lawsuit was not unlawful. 
It was, however, urged that the contract be¬ 
came unlawxul and against public policy 
because it was hard and unconscionable. 
It was pointed out that though the sale 
consideration was Rs. 1,000 the plaintihs 
had spent nothing in litigation. I shall 
not enter into the merits of this issue be¬ 
cause this Court has already held the con¬ 
tract not to be hard and unconscionable. 
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This Court has mentioned this argument 
in its judgment, dated 17th November 
1921 and repelled it tor reasons given 
therein. The same argument is advanced 
here again under the guise of the contract 
being contrary to public policy, but in 
essence it is the same. 

It was argued on behalf of the appel¬ 
lants that the transfer in their favour was 
not an immediate sale, but an agreement 
to transfer property in future and that, 
therefore, the provisions of section 0 (.*) of 
the Transier o. Propercy Act had no opera¬ 
tion here. The following rulings were 
quoted in support : 

Bisheshar Buy a l v. H*r Raj Knar (1), 
Kunhaiya Lai v. Gajadhar Prasad, F*r s t 
Civil Appeal No. 79 of 1910 decided on 
4th July 1910, Khurs/iaiil . li v . Rashid 
Husain (2), Raja Mohkam Singh v. Raja 
Rup Singu (3), Abdul Wahid Khan v. 
Slhdua.i Bibi (4). Except in the un¬ 
reported case the bar of section 6 
of the Transfer of Property Act was not 
considered in any of these cases. They 
all relate to the interpretation of the 
documents produced in those cases. As 
regards the unreported case the learned 
Judge who decided it held that tue terms 
of the document produced before him 
showed that the transaction was in reality 
nothing more nor less than an agreement 
to convey property in future. It is true 
that he went omurther tosay “Agreements 
of this nature are not void because they 
happen to be made at a time when the in¬ 
terest oi the executant is merely one in 
expectancy, and Courts in England as well 
as in this country have enforced them on 
the ground that the executant is bound 
in/oro conscientia to make good his pro¬ 
mise - when he obtains an estate in pos¬ 
session.". Whatever the law in England 
may be, it may be said with great respect 
hat the principle will not be applicable 
la India. Tae same learned Judge (now 


('! 9 6 a d c c 3i,f 2; 8 ° »*■ 

t 352; 20 I * A * 12 T. <> Sar. P. C. j 
-ha 1 * Jur. 376; 7 Ind. Dec. (n. s.) 94 

, p W ar c. 496 at ,p. 502; 21 I. A. 26; 6 Sai 

' 1,! V' T‘^ 9; and Jackson* P, C. No. 13. 

10 Iad * D ««. (». •.) (t. C.j. - " P 


Mr. Justice Eindsay) refused to apply this 
piineiple of equity some years later in 
I 9 I 7 * u Saiam Suu.i.ir v. Dilganjan Singh 
(5). In the cjse reported as KakaraLi- 
pu.li LahsJimi Narayana v. Kanduhuri 
Veer a Sa rabha (6) the learned Chiei Justice 
rightly said that Corn fs in India are bound 
to give effect to the pLin provisions 
of the btjtute Eaw, instead oi following 
a course oi English decisions, which aie 
based on long established practice rather 
th.in oa pi ineiple. On page 55 b* of the 
report the learned Chiei Justice st id: 

‘On t is quest.oa looked at apart 
fro.11 aurhoiic}, I siiould not entertain 
any ciouot as it seems futile to 101 Lid 
such transfers of expectances E contracts to 
transier them ore to be en.orced as soon as 
the estate lolls into possession." In my 
opinion the consideration of the sale-deed 
in tuvour of the deiendants-api ellauls 
was un.a wfut beca use it was Oi such a no 1 ure 
that, it permitted, it would defeat the pro- 
vis.ons oi section b (a) 01 the Transier of 
iroperty Act. (See section 23, Contract 
AccJ 

jit is true that in the documents there are 
some words that the parties to the contract 
shall take possession in equal shares alter 
success in litigation, and that the vendois 
shall not compromise any suit without the 
permission 01 the transierees. At the same 
time there are other woids making over 
possession immediately to the transierees 
from the date oi the transier. It is de¬ 
clared that the vendees had become abso¬ 
lute owners of hall the property, over 
which they hat e been put iu possession. 
Il every such document where immediate 
possession cannot be given is to be inter¬ 
preted as 0 contract lor a conveyance in 
luture, when the estate falls into pos¬ 
session, the definite object of section 6 
(a) of the Transfer of Property Act 
would be frustrated. It would be 
possible to evade prohibition by repre¬ 
senting that possession was not possible 
at the time of the transier and could only 

(5) 39 Ind. Cas. 540; 20 O. C. 155; 4 O. E. 

J- 3*o. 

(o) 29 Ind. Cas. 24I; 30 M. 554; 17 M- L. T. 41 9; 

2 3 21. D. J. 030; (19x5) M. W. X. 026. _ 

oi 30 M.— L&d‘i 
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take effect when the expectancy of Ihe 
vendor matured into title. As regards 
the sale-deed in suit it has to be remember¬ 
ed th 3 1 the esta t e of Ko li Ch i ra n ha d a lrea dy 
fallen into possesssion and theie war, no 
bar to the transfer of half of that estate. 
It was only Durga Prasad’s estate which 
was in expectancy at the time because of 
the life-estate of Musammat Menda. As 
regards that property also the parties to 
the contract believed that Musammat 
Menda was a trespasser and not a rigidful 
owner. In Hafnath Knar v. Indar Baha¬ 
dur Singh (7) a Hindu next reversioner 
sold half his estate in reversion, declaring 
by the sale-deed that when he succeeds 
he would put the vendee in proprietary 
possession. Both the Courts in India 
and the Pi ivy Council held this to be a trans¬ 
fer of an expectancy and, therefore, void 
under section 23 of the Contract Act. In 
this case possession was to be given when 
the estate fell into possession, yet the 
transaction was not treated as 0 contract 
for s Je to take enect in futuie. I U; hold 
the finding of the lower Appellate Court 
that whit was sold to the defenda ats with 
respect to Durga Prasad’s estale was 0 
chance of reversion and that, therefore, the 
sale was invalid under section 6 (a) of the 
Transfer of Pioperty Act and 23 of the 
Contract Act. 

There is a finding of fact of the lower 
Appellate Court against the defendant- 
appellant that the compromise of 7th 
March 1919 was collusive. It was aigued 
on behalf of the appellants that this was 
based on conjecture and not suppoited 
by any evidence. The learned Judge, how¬ 
ever, has given satisfactory reasons in 
support. He has pointed out that Biru 
did enter into a contest by filing a wiitten 
statement on 25th February and that he 
was won over by the defendants-pppel- 
lants by the bribe of a grove which they 
released in his favour. A defence to the 
suit of the def enda nts-a ppella nts wa s possi¬ 
ble as regards half theiproperty included 

in that suit because as-regards that prop- 

(7) 71 hid. Oas. 629; 50 I.'A. .69; (1922} A I 
R. (P. C.) 403; 9 O. & A. L. r! 270; 90 
L. J. 652; 44 M. b. J. 489; 37 C. b. J. 34 6; 45 
A; 179, 27 C. W. N. 949; 18 I,. tV. 383; 26 O C 
?U 3 ; 33 M. b. Trare <P. c.). 0 


erty the transfer was of an expectancy. 
A finding of fact based on sound reasons 
is binding on this Court. 

All the three; grounds of appeal are un¬ 
tenable and I dismiss this appeal with 
costs. 

Appeal dismissed. 

N. H. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 303 of 1919. 

May 23, 1922. 

Present: — S : r Grimwood Meats, Kt., Chief 

Justice, and Mr. Justice Gokul Prasad. 
SANWAL DAS— Plaintiff—Appellant 

versus 

SECRETARY of .STATE— Defendant 

—Respondent. 

Land Acquisition Act (I of 1S94}, ss • 20, 3 1 — 1 
Apportionment of compensation—Secretary of 
State, whether parly—Parties interested. 

Under section 20 (c) of the Land Acquisition 
Act. the Secretary of State is only interested in 
the amount of compensation which the Collector, 
or the Court, on reference by the Collector, 
awards. He is not interested as a party in 
the distribution or apportionment of the 
compensation. His interest ceases when 
he has placed at the disposal of the Court the 
total amount of compensation. Any 'dispute 
as to the distribution or apportionment of the 
amount must be fought out between the parties 
who claim a share in the compensation, fp* 
113, col. I.j 

First appeal from a decree -of 4 he 
District Judge, Cawnpore. 

Messrs. G. W. Dillon -and S. N. Miihitji, 
for the Appellant. 

Mr .Lalit Mohan Banerji, f or ,; the 'Re* 
sp on de nt. 

JUDGMENT. —This appeal is connected 
with Fust Appeal No. 258 of 1919 which 
we have just decided. It is an appeal 
by Sanwal Das, -the owner ^of part of the 
land and. he claims 4 hat 'he was entitled 
to the whole of the compensation for 1 
bigha 2 biswas of land and the price of 
the trees and buildinga standing thereon. 
His claim is directed c against Debi Dm 
T who has b een awarded compensation for 
the major portion of this land. Theleatn- 
* ed Judge did come to the conclusion that 
the claim of Sanwal Das -was allowable 
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against G.mga Prasad and Debi Din 
{zew. i l irs) but owing to a mistake has 
allo.ved him co.npensat on for 12 bi^was 15 
biswi isis only and U is iurther 0.11 tted to 
g ve hin Rs. 99 odd on account of the 
trees and buildings. He has allowed the 
balance to Debi Din which is against the 
hading he his arrived at. San W al Da s in 
this appeal has made the Secretary of 
State for Lidia in Council the only re¬ 
spondent and has not impleaded Debi 
Din against whom his m a in relief is direct¬ 
ed. So far as the Secretary of State for 
India in Council is concerned, we have 
already gi/en our reasons in detail inlhe 
connected appeal foi coining to the con¬ 
clusion that the total amount of com¬ 
pensation awarded was correct, so that this 
appeal on the question of the inadequacy 
of compensation must fail. The relief 
cl limed is really sought against Deli D n 
but we cannot grant it because Deb Dili is 
no. a p irty to this appeal. Under section 
20 ( C ) of the L .nd Acquisition Act, the 
Secretary of Siate is only interested in 
the amount of compensation which the 
Collector or the Court on reference by 
the Collector awards. He is not in¬ 
terested as a party in the distribution or 
apportionment of the compensation, see 
section 31 (2) proviso 3. His interest 
ceases when he h is placed at the disposal 
of the Court the total a mount ol couipensa- 
tion. Ai Deb Dio i s no party to this 
appeal und cannot be made a partv now 
because of the bar ol 1 m tation. we can¬ 
nothelp the appellant. It was his own 

fault thit he d d not implead Debi Din 

against whom his claim was really direct- 
ed. Under these circumstances we dismiss 
this appeal also with costs includ ng in 
this Court fees on the higher scale 
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Z. K. 


Appeal dismissed . 
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ALLAHABAD HIGH COURT. 

Second Civ e Appeae Nd. iGob of 1920. 

May t', 1922. 

Present:— Hr. Justice Lindsay and 
Mr. Justice Kanh iya Lai'. 

SURAT Singh and others— 
Defendants —A p p e e e a n t s 

versus 

UMRAO SINGH AND OTHFRS— 
Peaintiffs—Respondents. 

Limitation Act (IX o) igoS). Sch. I, At/s. Jaa, 
1-j b— Mortgage — Redemption by co-mortgagor—Suit 
by co-mortgagor to recover /ns shme—Siul to recover 
property subject to chay S :—L:nututton- 

Waere one ot severa' fo-mortgagors redeems a 
mortgage, the other co-mortgagors ran buns a 
suit tv>r redemption against the tedcimmg mort¬ 
gagor within Sixty year* Jrom the date ol the eni¬ 
gma! mortgage, [p. n At col. 2.] 

As/ijaa Ahmad v. IVacir Ah. 1 . A »• A \v N 

ffiffd . 1111 A - 7 Iud - D « ; <* 373; 

The period for the redemption of a charge 
is twelve a ears and not Hxiy years a - in the 
case of a mortgage, ip. ii 5> col. x.l 
An award eliiccteei that plaintiff was e ntille d 
to obtain a certain hare <1 pioperty “A" Horn 
the dtnndant on paynv nt ol a pmporlionate 
shart. ot the mortgage money paid by the de- 
fendant lor redemption 01 the* p , 0 pt Ity and a 
certain share or property “ir on payment of 

S sum 01 money to i n e dumcraul. In 
a . mt by the plamtill to recover the respective 

r f h ,P r0pertie *\ tr<JU1 the delenoant! 
that i n respect °i ins share in property 

rUto P f “VI had a P ^ ,od oi sixt >' - vc ^ rs Horn the 
elate of the original mortgage within which to 

bring a suit for io raovny, [p e o. 2 1 

(2) tnat in r^bp^ct oi his .-ban. 'npiopeily “B" 
dele uelaiit had a possesroiy U.aigt on it i 0 i the 
sum made payable to him on the award and the 

H P ?e U IV\, ha(1 ' years Dorn the 

w/”oi. >u ° lor :ts recovtl >’- [p- 

Second appeal from a decree of the 

District Juds'e, Jhansi, dated the 31st 
of July 1920. J 

Messrs. P L Bancrji and Man gal Prasad 
Bh^rg.iwa, lor the Appellants. 

Messrs. E. A. Howard and K R Dane 
for the Respondents * g> 


JUDGMENT.— The only question with 
which we are concerned in this second 
appeal is the question of limitation. It 
arose m the following way. It seems that 
two cousins named Sughar Simh and 
iiesari btngh were the owners jointly of 
a 1 anna 7 p i e IO karant suar e in the 
village of Atagaon. It has been found 
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that this property was joint family pro- 
perty. 

The plaintiffs in the present suit are the 
descendants of SugLar Singh, while the 
principal contesting deiendants are the 
descendants of Ke^an Sn_gh. 

In the year 1872 it is iound that Kesari 
S’.ngh as head of the joint family made 
a mortgage w*th possession of a 9 pie 15 
k.iranL shaie out of the joiut share already 
mentioned. This mortgage was made 
in favour of Sughar Singh son of Risal 
Singh. 

The Settlement of the district took place 
in the year 1885 and it is shown that 
after Kesari Singh’s death the entries in 
the revenue papers stood as follows with 
regard to the 1 anna 7 pieio karant share 
above mentioned :—One-half of this share 
•was entered in the name of a lady called 
Mohan Kunwar while the other half was 
recorded in the name of Arjun Singh and 
Durjan Singh who are the sons of Kesari 
Singh. 

We have no clear information as to 
who the lady Mohan Kunwar was. 

It appears that in the >ear 1885, how¬ 
ever, a dispute arose between the two 
branches of this family. An agreement 
to refer to arbitration was executed and 
we have before us that agreement and 
the award which was made by the Arbitra¬ 
tors on the 23rd December 1885. It is 
this award really which determined the 
rights of the parties and it i s on teims 
of this award that the present litigation 
must be decided. 

The arbitrators laid down in that 
award. 

(1) that the descendants of Sughar 
Singh (now represented by the plaintilis) 
would be entitled to half of the 9 pie 5 
karant share which has been mortgaged 
on payment of one-half of the mortgage 
money; 

(2) As regards the remaining 9 pie 15 
karant share which had formerly stood 
in the name of Mohan Kunwar, the de¬ 
scendants of Sugnar Singh (now the 
plaintiffs) were to be entitled to recover 
half of this snare on payment to Arjum 
Singh of a sum of Rs. 150. it is an admitted 
fact that the she re which was mortgaged 
in the year 1872 was redeemed i n the 
year 1904 by proceedings which were 


taken under the special Bundelkhand Act, 
and it is established that that redemption 
was obtained on application made to ihe 
Special Judge by the defendants. It is 
funner established that the Special Judge 
held that the mortgage had been sat.sfied 
by the appropriation of the usulri.ct and 
that no sum was payable for redemp¬ 
tion. 

The defendants set up limitation as re¬ 
gards this part of th. claim but on the 
rulings of this Court we think both the 
Courts below were right in holding that so 
far as this portion of the property in dis¬ 
pute is concerned, the plaintiffs' claim was 
within time. It has been held by' this 
Court that where one of several co-mortga¬ 
gors redeems a mortgage, the other co- 
mortgagors can bring a suit for redemp¬ 
tion against the redeeming mortgagor 
within sixty years from the date of ihe 
original mortgage. That is laid down in 
the case reported os Ash fan Ahmad v. 
Wazir Ali (1). 

We have- it that the date of the mort¬ 
gage is the 12th of June 1872 and con¬ 
sequently this suit was well within the 
statutory period of sixty years. 

As regards the other portion of the prop¬ 
erty in dispute, however, the situation 
appears to us to be quite different. 
We have pointed out that the arbitrators 
in their award of the 23rd December 1885 
stated that the descendants of Sughar 
Singh could obtain possession of a half 
share of the remaining 9 pie 15 karunts 
on payment of the sum of Rs. 150 to 
Arjun Singh. 

There is nothing on the record to show 
how this sum of money came to be pay¬ 
able to Arjun Singh or what was the 
nature of Arjun Singh's claim against this 
property which the arbitrators recognized 
by their award, but it seems to Us that 
the award on this part of the case may 
properly be treated as declaring that Arjun 
Singh was entitled to retain possession of 
a hall share in 9 pies 15 karants as sec¬ 
urity lor the sum 01 Rs. 150. 

In their plaint the plaintiffs admit that 
they have never paid this sum of Rs. 150 
to Arjun Singh but they claim their right 

(r) 14 A. I] A. W. N. (1801); axil II A . 4 2 3 : 

7 Ind. Dec. (N. 3.) 372. 
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to pay it now and obtain redemption say¬ 
ing that they are mortgagors oi this por¬ 
tion of the property wh le Arjun Singh 
is the mortgagee. If that were a correct 
statement of the relations between the 
parties, then no doubt the suit brought 
by these plaintiffs, so far as this portion 
of the property is concerned would be 
well within time. But we are Unable to 
find in the plaintiffs'favour that they are 
the mortgagors and that Arjun Singh or 
his representatives ar e the mortgagees of 
this portion of the property. \V e have 
said already that all we can find is that 
Arjun Singh was declared to have a pos¬ 
sessory charge of this portion of the 
property on the basis of the award 

oo J? 8 made ° n the 23rd December 
I 8 & 5 - Therefore, the plaintiffs had a 
right to redeem this charge and the 
period for redemption of a charge is 12 
years and not 60 years as in the case of 
a mortgage. 

Both the Courts below in dealing with 
the question of limitation have treated 
he case as if it were one which is govern¬ 
or -Y 1J 3 of the Schedule to the 
Limitation Act. That Article provides the 
period of limitation for specific peifoim- 
ance of a contract. In our opinion this 
has got nothing whatever to do with 
the Present case. The award which de¬ 
clared the rights of the parties is in no 
sense a contract between the parties for 
which specific performance could be 
sought. It follows, therefore, that this 
appeal must succeed in part. We are 

? f op ' mon that as regards the prop¬ 
erty referred to in paragraph 5 (b) of 

the plaint the claim of the plaintiffs is 

1 pr ^' b / red - M regards the other prop- 

/£ r , he reasons we have already 

Lnri Was wlthin time and the 

decree of the Court below is affirmed. We 

S°th e ; api)eaI P a * and 

plaintiffs claim to be dismissed 
t0 the pr ° pert >- spec *fied In 

rlTtol f P ara g ra Pli 11 of the plaint 

all* three Courts bear their ow » in 

z K Appeal Partly allowed. 


OUDH JUDICIAL. COMMISSIONERS 

COURT. 

Civil Revision No. 135 of 1922. 

December .'2, 1922. 

Present: —Mr. Daniels, A. J. C. 

BINDA PRASAD— Defendant- 

Applicant 

versus 

BANARSI DAS and another—Plaintiffs 

—Respondents. 

C'vil Procedure Code ( Ac! V oj 1908 ),s. 11 5 — 
Revision, application fur—Inordinate delay. 

An application lor revision made more than a 
year alter the order complained ol was passed, 
cannot be entertained unless some i»ood reason 
can be shown for the delay. 

Application for revision of an order 
of the Subordinate Judge, Rardoi, dated 
the 25th August 1921. 

Messrs. Ram Prasad and Girja Satan Lai, 
for the Applicant. 

Mr. A. P. Sen, for the Opposite Party. 

JUDGMENT. —This is an application for 
revision ot an order rejecting objections 
to an award made in a pending suit on 
the ground mainly that the Court did 
not grant on adjournment to the appli- 
cant to produce his evidence. The order 
rejecting the^e objections was passed 
on 31st August 1921. The present ap¬ 
plication was filed on 23rd September 
1922, more than a year afterward and 
alter the decree based on the award had 
been passed and executed. The applicant 
offers no explanation whatever tor the 
inordinate delay with which the applica¬ 
tion has been filed, and this alone is e 
sufficient reason for disnfissing it without 
entering into the merits. I am not pre¬ 
pared to entertain an application for 
revision made more than a year after 
the order complained of was passed 
unless some good reason can be shown 
for the delay and I accordingly dismiss 
this application with costs: 

Revision r,ejected. 

w. c. a. 
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MOLAR V . kANAHAYA LAL- 

LAHORE HIGH COURT 

Miscellaneous application No. 5oo 

of 1921 in 

Civil Appeal No. 2480 of 1921. 

March 24, 1922. 

Present :—Mr. Jushce LeRossignol. 
MOLAR—Plaintiff— appellant 

—Petitioner 
versus 

KANaHaYA LAL and others— 
Defendants—Respondents. 

Civil Procedure Code (Act V of 1908), Oi 
XXXIX, r. 6, O. XLI, r. 6 —Attachment in 
execution—Suit for declaration — Dismissal — Appeal 
—Stay of sale — Injunction. 

Wile re the suit of a person for declaration of 
title to property attached in execution of a de¬ 
cree between tmrd parties is dismissed and he 
prefers an app.al, he cannot ask lor stay ol sale 
under O. XLi. r. 6 of tne Civil Procedure Code 
as tnat provision is applicable only wnere the 
appeal is p.ndlng against the decree which is 
to be executed. £>Uv_h a person can, however, take 

action under XXXIX of the Code and pray 
for a temporary injunction. 

Application under O. XLI, r. 5, Act 
V of 1908, for stay of execution pro¬ 
ceedings, in Case No. 144 of 1918, in the 
Court oi the Senior Subordinate Jud r .e, 
Delhi, and in Case No. 4 of 1915, 
in the Court of the District Jud b e, 
Delhi, pending the decis.ou of ibe appeal 
case nateu above by the H' 0 h Court. 

Lala B.tljjj.nl R.ii, for the Petitioner. 

Mr. B tdr-ui'din Qurcsni and Lala 
S.ird/iu Ram, lor tue Respondents. 

ORDER. —The petitioner claimed a 
portion oi a nuuse against winch two 
sets of plaintiffs hod obtained decrees on 
mortga ,es executed by the ostensible 
owners. 

Tbe petitioner lodged objections in 
execution and on tneir failure instituted 
a suit lor declaration of his title, failing i n 
taat, lie nas louged an appeal in this 
Court aud now asks lor stay of sale 
iu tne decrees to which he is not a 
party. 

His Counsel relies on O. XU, r. 6 but 
that applies not to the present case, but 
only to cases where an appeal is pend- 
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ins from tbe decree which is to be exe¬ 
cuted. 

Such is not the case here. The peti¬ 
tioner « ou'd hfve taken action under 
O. XXXIX and prayed fora temporary 
injunction, but ho has not taktn that 
course and if he had, 1 do not think, 
having regard to the convenience of Loth 
sides, that the balance would incline in 
favour of stay of sale. 

The petitioner’s case is prima facie a 
very weak one and respondents are will¬ 
ing to risk the success of his appeal aLd 
all that that implies. 

I dismiss the petition with costs. 

Petition dismissed. 

n. h. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of De.kee Appeal Is t o. 29 

of 1922. 

October 5, 1922. 

Present: —Mr. Darnels, A. J. C. 

BINDA PRASAD— Decree Holder- 

Appellant 

versus 

Babu BANARSI DAS— Judo men t-DebTOR 

—Respondent. 

Pre-emption—Decree m pre-emption sU ‘*~Z 
Deposi, oj pre-emption money —C osis depositut 
beyond time—Compliance with pre-emption aecne— 
Oudh Laws Act (X VIII oj s. 15. 

A obiainta a pre-emption at cite with cofe Vj 
subject to payment 01 pie-tmpUon money, whitb 
he deposittu uuly, but ialti at'achea ana with- 
d-ew out 01 it tne amount awaiaeu to him on 
account 01 costs. Tnt App.uatt Court ,ncicattd 
tbe amount oi pre-tmpuon monty oidtnng 'h e 
partits to bear their own costs in tht suit ana gave 
rr^sh period to A, to deposit the baianct ol 'he 
pre-empt on money fixeu by it, denuding Jh c 
amount aixtaay ueposnea. A compute with 'he 
o.dtr within unit as regaias tht Oalanct ol P ie * 
emption moaty but the amount which he hau 
withdrawn on account of his costs was deposi'e- 
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by him after time when the discrepancy was 
bronyht to his notice: 

H'ld, that it was sufficient compliance with 
the decree to entitle A to be put in possession 
of the property. 

A li H 'isai n v. A nr n UVah , i 3 Tnd . Cas. 337; 

34 A. 596; 10 A. L, J 153 and Bhagwana v. Gnru 
6 Ind. Cas. 954; 56 P. R. 1910: 133 P. L. R. 1910, 
referred to. 

Annual against an or Ter of the Addi¬ 
tional Sibcrdinite Ju V.f*. Hirdoi. dated 
the 17th May tq? 2, confirming that of the 
Munsif, Bilgram, dated the 1st September 
1 92 T. 

Mr Gtrja Sara n Lai, for the Appellant. 

Mr. Ram Bharose Lai, for the Respond¬ 
ent. 

JUDGMENT.—This is a second appeal in 
connection with an aoMicatfon under 
section T44, C'vil Procedure Code. The 
respondent obtained a pre-emption decree 
subject to pavment of Rs. 80 which he 
duly deposited. He wis awarded his 
costs by the Ciurt of first instance and 
he subsequently attached and withdrew 
on account of the amount due to h’m 
for costs a sum of Rs. 22 out of the 
amount he had deposited. An appeal 
w\s filed against the decree and the final 
decree r.f this Court increased the amount 
pavable for the property to Rs. t^6-6-o 
and directed “that the plaintiff do pay 
into Court the balance within one month 
from the date of this decree after de¬ 
ducting what had alreadv been deposited 
by him in compliance with the decree 
of the C^urt below.’* He accord : nely 
paid the balance of Rs.26-6-oand obtained 
possession of The property. The appel¬ 
lant’s contention is that this was not 
a sufficient compliance with the decree, 
that the whole su’t should stand dis¬ 
missed with costs and that the a operant 
is entitled to recover posses ion of the 
property. It may be noted that under 
the decree both parlies were to pay 
their own costs in the event of the 
plaintiff complying wilh the decree. On 
t “'. ^tter being brought to notice the 
I'P^id in the amount of Rs. 22 
wh ch he had withdrawn but not within 

^ h xt. 0 Tt. m ° ath al1 °wed by the decree. 
B)th the Courts b^low have held that 

here Was a suffie’ent compliance with 
the decree to entitle the' plaintiff to 
be put in possession of the fproperty. 


They cite a number of authorities in 
support of th : s view. Two laler nuthori- 
ties on the same side have also been 
cited before me, ramrb-, AH Hu'^in 
v. Amin Ullah 't ) and Bh'pxranax G”ru 
(2). No authority to the contrary has 
been shown. There ip T helhvo ro case 
of this Court direr* ly in po'nt but 
T a~ree w : th the Co” r f s below in accept¬ 
ing the v ; ew which has been cprs’s+ertly 
taken On this po’nt by the Allahabad 
High Court. The appellant seeks to 
differentiate these rulings by the fact 
that in Oudh the right of pre-emption 
is a statutory right and payment is 
made in accordance with section 15 of 
th.e Oudh Laws Act. This, however, 
does not affect the question. Section 7 5 
says that the amount dee must he paid 
into G-urt. In fact it was paid into 
Court although the plaintiff treafinr it 
as money in deposit to the credit of 
the defendant subsequently withdrew 
part of it on account of costs due to 
him in the same case. 

The aopeal fails and it is accordingly 
dismissed with costs. 

^ N. H. 

Appeal dismissed. 

(1) 15 Tnd. Cas. 337: 34 A. 596; 10 A. L. J 153. 
(2I 6 Tnd. Cas. 934; 36 P. R. 19m; 133 P. L. R. 
1910: 


BOMBAY HIGH COURT. 

Eibst Civir, Appeae No. 486.of 1920. 

' April 3, 1922. 

Present •—Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Shah. 
YEKNATH NARAYAN KULKARNI— 

PLAINTIFF —A PPELI.ANT - 

versus 

LAXMIBAT KESHO GOPAL —Defendant 

—Respondent. •' **t t 
Hindu Law*— Bombay , Presidency •— WiOw 
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succeeding as gotraja sapinda— Adoption, power of. 

In the Bombay Presidency a Hindu widow 
who succeeds to an estate not her husband’s but 
as a zotvaja sapinda of the last male holder, and in 
consequence of the absence of nearer heirs, cannot 
make a valid adoption so as to defeat the rights 
of reversioners, [p. 120, col. 2.] 

Ramkrishna v. Shamrao, 26 B. 526: 4 Bom. L. 
R. 315. Madana Mohana Ananga Bheema Deo 
v. Pumshothama Ananga Bheema Deo, 46 Ind. 
Cas. 481: 20 Bom. L. R. 1041 at p. 1046: 35 SI. 
L. J. 138: 5 B- W. 179; S I,. W.167: 16 A. L. 
J. 725: (iqi8) M. W. K. 621:24 M. I,. T. 231: 
28 C. L. J. 4031 4* 855; 23 C. W. N. 177: 45 

I. A. 156 (P. C.), Datto Govitid Ktilkavni v. 
Panduvaftg Vinayah, 32 B. 499; 10 Bom. L. R. 
692 and Lallubhai Bapubhai v. Cassibai, 7 I. A. 
212; 5 B- tio; 4 Sar. P. C. J. 164; 3 Suth. P. C. J. 
795: 4 Ind. Jur. 533; 3 Shome L. R. 245: 7 C. L. 
R. 445; 3 Ind. Dec. (n. s.) 75 (P. C.). followed. 

Yadao v. Namdeo, 64 Ind. Cas. 536; 48 I. A. 
513; 24 Bom. Tv. R. 6095 17 N. I,. R. 145; 30 M. 
L. T. 53:26 C. W. N. 393:42 M. L. J. 219: 15 
Iv. W. 565: 20 A. L. J. 4 8t: 49 C. it (1022) A. 
I, R. (B.) 216 IP. CA and Mallappa v. Hanmappa, 
55 Ind. Cns. 8145 44 B. 297: 22 Bom. L. R. 203, 
distinguished. 

First appeal from the decision of the 
First Class Subordinate Judge at Satara, 
in Suit No. 115 of 1919. 

Mr. K. N. Koyajee, for the Appellant. 
Mr. Nadkarni, (with him Mr. P. B. 
Shingne), for the Respondent. 

JUDGMENT. 

Macleod, C. J.—The plaintiff claiming 
to be the heir of one Ramchandra sued 
for declarations (1) that defendant No. 3 
was not adopted by defendant No. 1 and 
that if he wa3 adopted, the adoption was 
invalid, (2) that the sale-deed passed to 
defendant No. 4 by defendants Nos. 1 to 3 
was not binding on the plaintiff. 

The following pedigree will explain the 
relationship of the parties :— 


naropant 

__ I _ 


Aimaji 


I 

Gopal 

Kesh av, 
plaintiff. 


, Bauirishna Ganapiti= 
(dUd without issue). | Bbagirthi 

| defendant No. 2 

Narayan=Ivakshmi, 

\ defendant 
j No. 1 

Vasudeo, 

defendant No, 3, adopted *on. 


Annaji died in the first half of 1899 leaving 
him surviving his son Ramchandra, his 
grandson Narayan by a predeceased son 
Balkrishna and Bbagirthibai the widow of 
a predeceased son Ganapati. Ramchandra 
and Narayan died on the 1st of November 
1899. If Narayan survived Ramchandra 
then he would be the last male holder of the 
family property, and his widow Eakshmibai 
would have taken a widow’s estate. 
In 1915, she adopted the present defendant 
No. 3. The plaintiff wdio was a separated 
nephew of Annaji filed this suit in 1919 
against Lakshmibai, Bbagirthibai, the third 
defendant and the fourth defendant, an 
assignee from the third defendant. He 
contended that the property belonged to 
his cousin Ramchandra ; that on Ram¬ 
chandra’s death Bbagirthibai as the widow 
of Ganapati, a gotraja sapinda, succeeded, 
while Lakshmi had only a right to main¬ 
tenance, and had, therefore, no right to 
adopt the third defendant. 

The learned Judge who decided the case 
unfortunately did not see the witnesses 
as the evidence was recorded by his pre¬ 
decessor. Therefore, in dealing with the 
question of fact he was in no better position 
than we are, as we have the same written 
record before us as the learned Judge. 
He came to the conclusion on the evidence 
that Ramchandra died last. The evidence 
of Exhibit 53 and Exhibit 55 supports 
the story that Ramchandra died last 
while the evidence of Exhibits 61, 62, 64, 
66 and 67 supports the defendants’ case. 

It must be remembered that all these wit¬ 
nesses W’ere talking of what happened 
twenty years ago, and all of them were 
likely to make nvstakes quite honestly. 
But the plaintiff placed great reliance on 
the Village Death Register which showed 
at Narayan died on the 1st November 
and Ramchandra on 2nd November. Now 
it is admitted that both of them died on 
the ist, one early j n the morning, the other 

* 5 * f j a ^ erL °on, and the evidence of the 
aerendanls’ witnesses shows that they 
were both cremated on the same day, 
so tl.at in any event the Rerisler is 
incorrect. I do not see any reason why 
lie Court should attach such i mportanee 
jo the Register, as to hold that what 
states must be absolutely correct, 
when a village has becu attacked by 
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epidemic of plague, it is probable that 
all the officials would be fully occupied, 
and it may very well be that the inform¬ 
ation they received with regard to 
b’rths and deaths would not be accurately 
recorded. 

On a careful perusal of the evidence, 
therefore, I do not see any reason why we 
should believe the witnesses fcr thepla 'nt- 
iff rather than the witnesses for the 
defendants, while I nny point out that one 
of the witnesses, Exhibit 55, for the plaintiff 
actually went so far as to say that Ram* 
chandra died at least two clays after Narayan. 
Thereafter, tne name <i hakshmibai was 
entered in the Vatan Register, but the 
suggested explanation of the preference 
given to her is net sufficiently convincicg. 
It is just as probable that Eakshmi was 
considered by the authorities to be the right¬ 
ful heir as the widow of the last male holder, 
as that the daughter-in-law of the senior 
son was preferred to the widow of the 
junior son. It seems to me, therefore, 
that as we are in the same position with 
regard to the appreciation of evidence 
as the learned Judge, there is no sufficient 
reason for holding on the evidence that 
Rarachandra died last. I think, that some 
importance must be given to the fact 
that Narayan was considerably the younger 
man. He was only eighteen compared 
with Ramcliaudra who was sixty—there¬ 
fore, when the evidence on the question 
who died first is so evenly balanced 1 think, 
we are entitled to say that the probabili¬ 
ties are in favour of the younger mar. sur¬ 
viving the elder. 

That is also a desirable conclusion to arrive 
at as otherwise the property would go away 
from the family. Our finding that Narayan 
died last is sufficient to dispose of the case. 
But an interesting question was raised, 
whether if Ramchaudra died last, the adop¬ 
tion of the third defendant b3' Lakshmi 
could defeat the rights of the plaintiff. 
In Ramkrishtia v. Shamrao '1) it was 
decided that where a Hindu dies leaving 
a widow and a son, and that son himself 
dies leaving a natural born or adopted 
son or leaving no sons but his own widow 
to continue the line by means of adoption, 
the power of the former widow is extin- 

(*) 26 B, 5261 4 Bom. I*. R, 315. 


gufahed and can never afterwards be revi ved. 
That decision was approved bj r the Privy 
Council in Madana Mohana Ananga Bheema 
Deo v. Purushotha tna Ananga Bheema Deo 

(2). 

Then in Datto Govtnd Knlkami v. Pandti- 
rang Vinayak (3) it was held, that a Hindu 
widow who succeeds to an estate not her 
husband's but as a gotraja sapinda of the 
last male holder under the rule establish¬ 
ed by Lallubhai Bapubhai v. Cassibai 
(4), and in consequence of the absence 
of nearer heirs, caLiiot make a valid adop- 
tion. 

That decision would be binding upon us 
unless it lias been reversed. But that 
decision was based on the decision in Ram- 
krishna v. Shamrao (1) which, as I have 
already stated, has sii.ee been approved 
by the Privy Council. 

The appellants, however, relied on the 
case of Yadao v. Namdeo (5). There was 
a joint Hindu family consisting of Pundlik, 
his cousin Namdeo, and the two sons 
of Namdeo. On Pundlik’s death liis senior 
■widow, Champabai, acting under the author¬ 
ity of her husband, adopted Pandurang, 
one of Namdeo *s sons. Pandurang died 
in childhood unmarried, but it w r as held 
that at the time of his adoption there 
was a separation between Pandurang on 
the one hand, and Namdeo and his remain¬ 
ing son on the other. On his death, there¬ 
fore, his estate vested in Champabai who 
then adopted the plaintiff. Namdeo dis¬ 
puted the capacity of Champabai to adopt 
but it was held that, as her husband had 
not forbidden her to adopt if the boy named 
was not available or died, she had the power 
to adopt the plaintiff. The hea dnote to 
the case says : 

“ In the Maratha country of the Bombay 

(2) 46 Ind. Cas. 481; 20 Bom. D. R. 1041 
at p. 1046; 35 M. h. J. 1385 5 P. b. W. 1791 8 I/. 
W. 1671 16 A. T v . J. 723: (1918) M. W. N. flax; 
24 M. L. T. 231; 28 C. L. J. 403; 41 M. 855) 23 
C. W. N. 177; 45 I. A. 156 (P. C.). 

(3) 32 B. 499; 10 Bom. h. R. 692. 

(4) 7 I. A. 212; 5 B. no; 4 Sar. P. C. J. 164J 
3 Suth. P. C. J. 795: 4 Ind. Jur. 533; 3 Shome 
L. R. 243; 7 C. I4. R. 445; 3 Ind. Dec. (N. 3 .) 75 
(P. C.). * 

(5) 64 Ind. Cas. 536; 48 I. A. 513; 24 Bom. 
h. R. 609; 17 N. L. R. 145; 3 ° M. L. T. 53; 26 
C. W. N. 393; 42 M. D. J. 219J 13 I*- W. 585; 
20 A. h. J. 481; 49 C. 1; (1922) At I. R* (B.) 216 
(P, C.). 
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Presidency and in Gujarat a Hindu widow 
whose husband has not express?V forbidden 
h^r to adopt a son to him, has power to do 
so, without the consent of her husband's 
kinsmen, whether or not her husband’s 
estate is vested in h^r, and whether he 
died joint or separate in family.” 

The Bombay Pull Bench decisions in 
Ramji v. Ghatnau (6) and Dinkar Sita- 
nm Prabhu v. Gaitesh Shivram Prabhu (7) 
were disapproved. In those cases the widow 
of a deceased co-parcener who had not the 
family estate vested in her and whose 
husband was not separated at the time 
of his death sought to adopt without the 
authority of her husband and without 
the consent of the surv vir.g co-parcei ers. 
The case of an adoption by a widow who has 
succeeded to the estate of her son, and she 
can only do so, if he was separated from the 
family, would appear to be different. By 
such an adoption the widow does not 
bring a new member into the family, she 
merely endangers the expectations of the 
reversioners. Their Lordships, however, ap¬ 
pear to have considered the quest-'on of 
the validity of an adoption by a Hindu 
w dow made as a religious duty to her 
husband apart from the question wdiether 
the adopted son would acquire thereby 
any r.ghts to property, so that in the event 
of a case coming before this Court in which 
surviving co parceners dispute an adoption 
by the widow of a deceased co parcener, 
the question at issue will probably be, 
whether the adopted son acquired, by virtue 
of his adoption, any rights in the joint 
family property and not whether the adop¬ 
tion was valid. 

In Mallappa v. Hanmappa (8) the facts 
were very similar to the facts in Yad w v. 
Namdeo (5) except that the deceased son 
was the natural son of the husband and not 
an adopted son. It was decided that the 
rights of the widow to adopt did not de¬ 
finitely come to an end, because a natural 
son was born, so that if that natural son 
died without leaving a son or a widow and 
the mother succeeded as his heiress, her 
rights to adopt to her husband which had 


Jiir. 587J 3 lad. Dec. 


(6) 6 B. 498; 0 lad. 

(N. s.) 787 ( .. b.). 

fc) 6 B „- 3 Ind. Dec. (n. s.) 792 .'F B ) 

(8) 55 Ind. Cas. 814; 44 B. 297] 22 Bom. I4. 
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been in suspense revived. Then in Datta- 
traya Bh'mrao v. Gangabai Ganeshbhat 
(9) my brother Shah expressed the opinion, 
that the principle underlying the ruling 
in Ramkrishna v. S'mtnrao (i), and Datto 
Govind Kulkarni v. Pandurang Vinayak (3) 
was not in any w-ay affected by the 
observation in Yadao v. Namdeo (5). 

It cannot be said, therefore, that the 
decision of this Court that a widow of a 
gotraia sapinda cannot adopt so as to defeat 
the rights of the reversioners has in any way 
been shaken by the decision in Yadao v. 
Namdeo (5). 

If, therefore, Bhagirathi, though she 
took a life estate as a widow of a gotraja 
sapinda , had no power to adopt so as to 
defeat the rights of the reversioners, it 
equally follows that Lakshmi, who in the 
lifetime of Baghirathi had only a right 
of maintenance, had no power to adopt 
so as to exclude the reversioners. The 
question whether those widows could have 
adopted so as to secure religious benefit 
to their husbands is an entirely d'fferent 
question from the one whether by such 
adoption they could de f eat rights of inherit¬ 
ance. We think, therefore, that the appeal 
must be allowed and the plaintiff’s suit 
dismissed with costs throughout. 

Shah, J.— I concur. 

x - H- Appeal allowed. 

(“) 77 Ind. Cas. 17; 2 | Bom. L. R. to at p; 

7 V. 4 r > B. 541; (1922) A. I. R. (R.) 321. 


OUDH JUDICIAL COMMISSIONER’S 

COURT 

Second Civil Appeal No. 310 of 1922. 

July 4, 1923. 

Present:— Mr. Whzir Hrsan, A. J. C. 
Babu RAM NARESH SINGH— Plaintiff 

—Appellant 
versus 

DALPAT SINGH and others— 
Defendants —Respondents. 

Oudh Rent Act (XXII of 188(3), ss. 3 (io). 
48— Tenant, who is —''• Heir ., of tenant” . whether 
includes heir of successor of tenant; 


INDIAN CASES. 


T 2 T 


Vol. 77 ] 

RAM NARESH STN6H W. DALPAT SINGH. 

The heir of a tenant who succeeds the tenant 
becomes “tenant" within the definition of 
the term in section a (to) of the Oudh Rent Act. 
Therefore when the heir of a tenant hns succeeded 

to the tenancy, his heir becomes “the heir of 
a tenant” within the meaning of section 48 
of the Act and is entitled to the protection of 

that section. . 

The expression the “heir of a tenant in sec¬ 
tion 4S of the Oudh Rent Act does not exclude 
the heir of the heir of a tenant. The word “heir 
is used to denote the sense of representation 
of the first tenant through his successors in 
inheritance for the whole term of the tenancy. 

Second mvneal against a. decree 
o c the Subordinate Judge, Suita n-vur, 
dated the 17th August tq?2 , reversing a 
d*c'e A o c the Munai f , Suita n~ur, dof?athe 
29th November 1921. 

Mr. A. P. Sen, for the Appellant. 

Messis. Bisheshar Noth and Radha 
Kris’ma Srivastava, for the Respondents. 

JUDGMENT— This is an appeal 
from the decree o c the Su^o r dinate Judge 
o r Sulte.n-mr dited the 17th August IQ22, 
whkh revetsed the d^crie o f the Munsif 
of the same place dited the 29th November 
1911. The appellant's suit was decreed 
by Ihe list ment'oied Court. The snit 
was one f or possession °f a. cul* i -atorv bo 1 d- 
ing which was originally under the tenancy 
o c one Sukhdeo Singh. Ke died in Novem¬ 
ber 1919. It is common ground that 
Sukhdeo Singh died during the 
currency of the tenancy and a portion o f 
the 7 years term still remained unexnired 
at his death. It is also common ground 
that he wis succeeded by his son, Bikta- 
mijit Singh. Bikrama jit Singh died within 
a month of the death of his father. The 
holding was since the death of Bikrama jit 
Singh in the possession o c Dalpat Singh and 
Pirthi Singh, the de f endants to the suit 
out o c wich this appeal has arisen. 

The plaintiff’s case was that the defend¬ 
ants were trespassers. The defence with 
which I am now concerned in this appeal 
was to the effect that they or at least one 
of them was in occupation of the holding 
as a matter of right in mrtue of the provi¬ 
sions of section 48 of the O dh Rent Act 
(XNTT of 1886.) Diloat Singh and Pirthi 
.Singh were coll teTal real ions of Sukhdeo 
Singh._ The finding of the lower Appellate 
Court is that Pirthi $ingb was joint in cul¬ 


tivation both with Sukhdeo Singh nrd bis 
son Bikrrmnjit Sirrli. This I cing so, the 
conclusion of lrw arrived a.t by th'' r ourt 
below is that Pirthi Singh was lawfully 
in possession o c the holding under the pro¬ 
visions of section a 8 o f thr-Oudli Rent Act. 
For fhr purpose of this p.p-'e- 1 we must ke 
the finding of fact a r ri’-rd at bv thr lower 
Appellate Court as limpfd to this that Pir¬ 
thi Singh was sir ring in the cultivation 
of the holding with Bikramjit Singh, son 
o f Sukhdeo Singh. 

The learned Counsel for the nppelhnt 
argurd that Pirthi Sin eh was not entitled 
to the occupation of the holding because 
Bikrrmaiit Singli, with whom he was shar¬ 
ing in the cultivation o f thr holding was 
not p. tenant but onk' the heir of a tenant. 
T do not agree with this construction of sec¬ 
tion 48. The word tenant is defined in 
sub-section (rr ) of section 3 of the Oudh Rent 
Rrnt Act as meaning am* person, not being 
an undet-Proprietor, who is liable to pay rent. 
Thr hrir who succeeds under section 
48. is clearly a person who is liable to pay- 
rent as is indicted bv the trrms of the 
section itself. Bikranrjit Singh. there f ore, 
wh«n he succeeded to the tenancy as an heir 
o c his r p.thrrberame a ten".n f in his relation 
to th'* 1 ndlord of the holding bv virtue 
o c ids liability-to pp.v rent for it. i-irthi Singh 
was. there r o r e, the heir o c Bikrama jit Singh, 
who was a tenant as T have just now stated, 
and entitled to retain occupation of the 
holding for the unexpired portion of the 
period^ of the tenancy'. This construction 
is borne out by' reference to several sections 
of the Act, particularly the sections relat¬ 
ing to the electment o f the tenants. I 
am, th Q re f ore, o c opin : on that the expres¬ 
sion “the heir of a tenant” does not exclude 
the heir of the heir of jk tenant. In my 
opinion the word ‘heir’ is . used to 
denote the sense o c representation of the 
first tenant through his sucessors in inhert- 
ance for the whole term of the tenancy. 

Pirthi Singh died during the pendency 
o f the appeal in the Pourt below. His sons 
•were brought on the record in bis place. 
The learned Counsel fo^ the appellant has 
argued th-'t wh t e -er might have been the 
rights o c Pirthi Singh, his sons are no*.enti¬ 
tled to claim the advantage of the provisions 
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of section 48. This argument is answered 
by the observations which I have just now 
made. When Pirthi Singh died he was a 
tenant, within the meaning oi the Act, of the 
holding in di mte. His sons are therefore 
clearly entitled to come in under section 
48 in the occupation of the holding for the 
unexpired portion of the period of the te¬ 
nancy and consequently they are not tres¬ 
passers, In support of his argument the 
learned Counsel for the appellant 
repeatedly referred to the recent amend¬ 
ments made by the Local Legislature in 
the Oudh Rent Act particularly dealing 
with the subject-matter of section 48. 
I do not think I can legitimately use the 
amendments as aid in interpreting the law 
as it stood before the amendment and with 
which only I am concerned in the present 
appeal. 

The appeal fails and is dismissed with 
costs. 

n. h. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 165 or 1:20. 

Jure 2i f 1922. 

Present:-Sir Grim wood Mears, Kr., 

Chief Justice, and Mr. Justice Pi^ott 

MAHADEO PRASAD and otiters-_•' 

Defendants—Appellants 

Ver $n s 

DHIRAJ SINGH —Plaintiff— 


respondent. 

Mortgage -Mortgage by conditional sate— P, 
diem interest—Construction of d»ed 

A moi-tgage by way of Conditional sale Contain 
the following covenant:— 

It is covenanted that I shall continue to p 
interest at the rate of n annas per rent, per me 
sem annually In case of default in payment 
interest, it shall be added to the principal a 
I shall pay interest thereon as well at tht- afoi 

. rate ‘ I( ,? r , m y heirs, or representative 
shall have no objection to it, nor shall I niortga 
or sell the property to any other person un 
the- payment Q f the mortgage-money. i u Ca 
of breach of promise • and expiry of the stinulati 
period, the mortgagee shall become the absolu 


[ 19 ? 3 


owner of the property mortgaged, and. T. or my 
h irs. or representatives, shall have no objection 
whoever: 

H-td. that having regard to the terms 0 f the 
whole document, its general tenor implied an 
obligation on the part of the borrower on the 
making of default- to be liable for the subse¬ 
quent interest at the rate mentioned in the bond 
up t 0 the date of pawnt or «=uit. fp. I24 co j 2 l 

Mathura Das v. Raja Narlndar Bahadur 19 A 
so: 2’ T. A. H8: r C W. N. 52: 6 M. L. j/214: 7 
Sir. P. C. J. 88 o Tnd. Dec. (n. s.) 25 CP. C.y.Bind 
sri Naik v. Gan"a Saran Sahu, 20 A. 171' 2 C W 
N. 120: 25 T. A. o 7 Snr. P. C. J 273; 9 Ind. Dee! 

(N. S.) 4 7T fP. C.) and Sarala. Dasl v. Joeendra 
Naravan Basu , 25 0.246:13 Ind. Dec. (n. s.) 16s, 
relied on. 

The question whether under a mortgage bv way 
of conditional sale the mortgagor is c r is not 
liable to pay post diem interest must primarily 
be decided on the terms of the deed. 

# First^appeal from a decree of the Addi¬ 
tional subordinate Judge, Cawnpore, de.ted 
the 2 8th of Febriia rv t^2o. 

Dr. Surendra Nath Sen, for the Appel¬ 
lants. 

Munshi Gitdhavl "Lai Agarwala (with 
him Mr. B. E. O’Cotior), for the Respond¬ 
ent. 

JUDGMENT.—The question which is in 
controversy between the parties in this 
appeal is whether in a mortgage bv way 
of conditional sale the mortgagor is bound 
to pay interest at the agreed rate from 
and after the dav upon which he should 
have discharged his obligations under the 
deed. In other words, is interest during 
the post diem period, though not expressly 
provided for, to be calculated under the 
particular provisions of the deed at the 
same rate as that stipulated for during 
th“ agreed period of the currency of the 
bo.id ? 

The position very shortly is as follows:— 
The borrower should have re-paid, but did 
not re-pay, the principal and interest in 
December 1907. and though certain pay¬ 
ments of interest were made, the account 
at the commencement of this action on 
the 20th of October 1019, showed that 
Rs. 8,000 principal and Rs. 10,581 interest 
were due. This was based upon the 
calculation that the express sripulalion 
as to interest covered the whole period 
from the 8th of December 1002, down 
to the date of the institution of the 
suit Whilst it is, of course, proper that we 
should refer to and pay regard to decided 
cases; the main and important matters 
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for our consideration are the exact terms 
of the document itself. When those 
h'we b?en considered, it 's proper to see 
whether there are any decided cases so 
similar in their terms that the canons 
Q f construction that have been used by 
other Courts will be of assistance to ns. 
Tf so, it is our duty to avail ourselves of 

The document, dated the Sth of Decem¬ 
ber 1902, was executed by Mathura 
Prssad who was the father of the defend¬ 
ants (appellants). It stated that he had 
for a period of five years mortgaged with¬ 
out possession a certain property in hen 
of Rs. 8,000 to Raja Dhiraj Singh, that 
th^ money was 1o be applied in satisfac- 
tion of a decree, and then follow the 
words which have given rise to tins ques- 

“ It is covenanted that I sliall continue 
to pay interest at the rate of n annas 
per cent, per mensem annually In case 
of default in payment of interest, it shall 
he a dded to the principal, and I shall pay 
interest thereon as well at the aforesaid 
rate. T, or my heirs, or representatives 
shall have no objection to it, nor shall I 
mortgage or sell the property to any 
other person until the payment of the 

mortgage-money-In case of breach o 

promise and expiry of the stipulated 
period, the mortgagee shall become the 
absolute owner of the property mortgag¬ 
ed, and, I, or my heirs, or representatives, 

shall have no objection whatever-But 

if in anv year I pay something towards 
principal in addition to the amount of 
interest, it will be not less than Rs. 500. 
I have therefore, executed these few 
presents by way of a mortgage-deed by 
conditional sale, so that they may stand 
as authority andbe of use when required 

The first point which stands cut clearly 
is that for five years the rate of interest 
was defined with precision. Nowhere in 
the document is there any direct reference 
to what was to happen as regards interest 
if the mortgagor did not pay punctually 
or if in that event the mortgagee abstain¬ 
ed from tak : ng any proceedings for fore¬ 
closure. As regards defat It in payment 
of interest during the period between 
1902 and 1907, be stipulates that he will 
not offer objection to interest being added 
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to principal, and interest being paid oil 
both, and in the same sentence he couples 
up a promise not to mortgage or sell the 
property to any other person until the 
pay me-»t of the mortgage-money. A 
few lines above he had agreed to ‘ con¬ 
tinue " to pay inti rest at the rate of 11 
ar.nos per cent, per mensem annually. 

It is difficult to believe that tie 
parties could have l ad any other intention 
than that if the mortgagor failed fo pay 
in December 1007, tl e stipulations in the 
deed would remain in force and that 
the mortgagor would be bound to con¬ 
tinue to pay interest at the agreed rale, 
calculated up to the time of tender or 
payment of principal and interest or the 
institution of a suit by the mortgagee. 
There is no suggestion that any lesser 
rate was agreed upon to come into iorcc 
upon default. Nor is there any logical 
reason to think that the mortgagee would 
be willing for Ids money after 1907 to 
bear a smaller rate of interest. He could, 
on default have commenced a suit, but 
he was not bound to do so. Dr. Sen, 
however, contends that on the Sth of 
December 1907, the agreed interest at 
once stopped running and that there 
was, as between mortgagor and mortgagee, 
a definitely ascertainable debt, and that 
from that date the lender acquired a new 
and different right, namely, the right 1o 
bring a suit for foreclosure. We do r.ot 
agree with this interpretation of the docu¬ 
ment and we ar e cf oj inion that the 
mortgagee's rights as legords piincipal 
and interest, as apart from proceedings 
against the property, continued. The first 
case to which we may refer is that of 
Mathura Dasv. Raja Narindar Bahadur (1). 
In that case the material words of the 
deed were that the amount of the loan 
in full, principal as well as interest, would 
be paid within 0 year. It is said in the 

deed: , 

“ Until the payment in full of this 

amount, principal and interest, I shall 
not transfer either directly or indirectly the 
mortgaged property to any one else ; and 
if 1 d>, such a transfer should be deemed 
to be false and inadmissible. ” 

(I) 10 A. 30; 23 I. A. 1 38: I c. w. N. 5-’: 0 L. J- 
2i.li 7 Sar. P. C- J. 88 ; 9 Ind. Dec. (N. S.) 25 (?• c )‘ 
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No payment was made, Arid some e ; ght 
years afler the de^d the suit was com* 
mer, C ed for th rt usual mort'-a^e-docree. 

The Subordinate Judge passed a decree 
tor the sum of Re. 22,81''?. I* w^s the 
amount of ihe pr’rc’pal alore w’th ore 
year’s interest • and, therefore, he d 1 ’sal 1 ow¬ 
ed Ihe claim of ihe plaint ff to the re- 
main’no seven years’ interest at ihe rate 
stipulated in the deed. The plaintiff can e 
to the High Court and the decision of the 
Subordinate Judge was affiured, and in 
that state of the case the plaintiff or peal¬ 
ed to the Priw Council. Their Lord- 
sh*ps h*ld w'thout hesital ion, that all hough 
there was no exnress term carrying on the 
obligation to pay interest at the agreed 
rate of t-6 per cert, per mensem, that, 
nevertheless there was an obli r ation upon 
the defendant to make that payment and 
that on the ordinary construction of 
the words, they were in accordance 
with the usual intention of the partes 
to a s’mrle mortgage. If, in the tresert 
case nnd^r consecration, on the oid ; nary 
construction of Ihe words ihe>* are in 
accordance with 1h° usual intension of 
the parties to a sunnle moT + gare, as we 
believe them to be, w-e shall be coming 
to a right decision in holding that the 
defendants (appellants) must pay after 
the 8th of December iQr.7, interest at 
Ihe same rate as they had agreed to pay 
before that dale. We are of oninion that 
this case of Mathura Das v. Raja Narin- 
dar Bahadur (r) is a very useful autho¬ 
rity, wlrch gives us clear and d : stinct 
guidance. 

Now we come to the case of Bfndesti 

Naik v. Ga'-ga Swan Sahu (2), another 
Priw C.ourc : l case. a r .d again from a 
dec-sion of this R ; gh Court. It possesses 
this additional advantage 1h?.t th e 
documents which came up f 01 considera¬ 
tion were mortgages by W av of condi¬ 
tional sale. When re f e rri n g to the deci- 
s’on of th**s Court, their Lorships of the 
Priw Council said : 

"The-'r Lordships do rot think that 
according to the tenor of the mortgage- 
deeds, it was intended that the capital 


(2 - 20 A. 1 7 i; 2 c. W. N. 129: 25 I. A. o- 7 c ar 
p * c L 273 ; 9 Ind. Dec. (n. s.) 471 (P. C.)?’ 7 S 


sums should cease to bear interest, 
upon ihe arrival of the time stipulated 

for their payment." 

Then after stri ; rg that Ihe Judges of 
thic H : gh Court h'd cor fired their atten¬ 
tion to a single p?ssane ; n the document 
rather than tak'rg into considerate n ihe 
wholo provis'ons rf the deeds, 1 he r I.c r d- 
chips continued :— 

“ In the present case, by the deed of 
Ihe 21st of August 1875...it is stimulated 
in eenenl terms that interest at j8 
per cent, per annum is to run upon the 
principal sums advanced, without any 
limitation as to the period of its cturency. 
And it is also simulated that in default 
of punctual Payment at the erd of each 
year the creditors are to be at liberty to 
treat ‘nterest as principal and to recover it 
from the mortgaged property." 

Therefore, ir» that case there being no 
express provision as to what were to be 
the mutual r*Yfats and ohlioations after 
the date fixed for pa Went, Ihe rate 
of inietest was held to continue 
throughout the currency of the whole 
liability. 

Pi nary, we mar refer to the case 
of Sarah Drsi v. Jogendra Ncrayon Basu 
(3). Tn that case a mortgage-deed con¬ 
tained a covenant to pay prircipr.l and 
interest at a fixed rate in two years, 
and a further covenant not to transfer 
the mortgaged property until paj'irent of 
or; no-‘pal ard interest, and also on 
failure of payment of interest for cue year 
to treat the amount after the lajse of 
that year as ptirc’pal. The Calcufa High 
Court held, following the case of Mathura 
Das v. Raja. Narindar Bahadur fi) that 
the obligation continued so long as 
mortgage subsisted. 

Wa are therefore, cf opiriorthat hav’rg 
regard to the terms of Ihe vhole decu- 
mp nt, . its genera.l tenor implies an 
oVigation on the raTt of the borrower on 

the making of. default 1 o be l ; able 
for subsequent inLrest of the rate men¬ 
tioned in the bond. There being ro dispute 
as to the amount, we d’smissthis appeal 
with costs. 

Z. K. Appeal dismissed, 

( 3 ; 25 C. 246; 13 Ind. Dec. (n. S.) 165. 
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OUDH JUDICIAL COMMISSIONER'S 

COUKT. 

Second Civil Appeal No. 1O4 of 1922. 

February 26. 1923. 

Present :— Mi. D-lal, A. J. C. and 
Mr. Simpson, A. J. C. 

JAI GOBIND SJNGH— Plaintiff- 

Appellant 

versus 

ABHAIRAJ SINGH and others— 

D E FEND ANTS—RESPONDENTS. 

Adverse possession—Equity of redemption. ad¬ 
verse possession of—Usujrucluary mortgagor s in¬ 
terest, nature of — Mortgage—Several mortgagors — 
Integrity of mortgage broken — Redemption. 

Tneie can be adverse possession ol Uic interest of 
a usufructuary mortgagor and it will depend on 
the facts of each case wnc-ther the per-on cl among 
title through such adverse possession lias estab¬ 
lished his claim or not. [p.127, coi. 2.] 

Case-law reviewed. 

The right of ownership in usul'ructuarily uunt- 
gageel property does not pass to the mortgagee, 
leaving only the equity oi redemption to the mort¬ 
gagor. The right ol ownership together with 
tue right of rtelemption remains with the mort¬ 
gagor, anel until the property is actually Jortclosed 
and the sale becomes absolute, the right ol owner¬ 
ship does not pass. The doctrine is eequally appli¬ 
cable to conditional salts anti usufructuary mort¬ 
gages. Lp-127, col. 2.] 

Suadut Alee Khan v. Collector of Saran, (1858) 
Beng. S. D. A. 841; 17 Ind. Dec. (o. s.) 617, 
approved,* 

Although the possession of usufructuarily mort¬ 
gaged property by a trespasser can be adverse 
to tne mortgagor, the buruen of proving when 
it became so rests on the lormer. Pnma Jacie, 
by his act of possession the trespasser mciejy 
ousts the mortgagee who is entitle el to hold the 
property. Lp. I2tt, eol.l.J 

Peria Aiya Atnbalam v. Shunmuga Sundar a /u, 
22 Ind. Cas. 615; 38 *u. 90 y, 15 M. L. T. 122; 26 
M. L. J. 140; i L. VV. 119; (19x4) M. W. N. 417, 
approved. 

xu tue case of a mortgage by several persons, 
where the mortgagee purchases the equity of 
redemption in a portion ol the mortgageei prop¬ 
erty, me integrity ol the mortgage is brokv n up anel 
any one of tue mortgagors cannot leelecm any 
portion of tne mortgagee! property besides his own 
against the wishes ol me mortgagee, [p, 129, col. x.] 
Mu ns hi v. Haul at, 29 A. 202; 4 A. L. J. 74; A. 
W.N. (r907) 49, loiiowtd. 

Per Simpson, A. J.C .—There can be prescription 
against a moitgagor, but ordinarily intre can be 
no prescription aga nst him unless he is entitled to 
immediate possession. Cun.ra nun vaeniem 
agere nu.ta currit praescr.p.io. The lac. that he 
would be entitled to brng a suit .or declaration 
is of no consequence. A par.y is nevtr bound 
to bring a suit Jor declaration, [p. 129, col. 2.] 

Appeal from, a decree ol the D.strict 
Judge, Gonda, dated the 31st January 


1922, reversing that of the Munsif, Utruulu, 
dated the 13th September 1921-. 

Messrs. Hauler Husain and Bisheshuar 
Nath Snv.islava, loi the Appellant. 

Mr A. P. Sen, lor Respondent >o. 1. 

ORDER OF REFERENCE TO THE 

BENCH. 

Wazir Hasan, A. J. C.‘—I am desiredbv 
the Cou-isel lor both the parties in the 
case to reier the appeal to a Bench 01 
two Judges for dec.sion. It is sa d that, 
011 the pout ol law tn\ ol\ ed in the case 
there is a conflict oi op.nion between a 
Sin : le judge ruing of th s Couit ,n the 
case of Iihtniar Khan \. G- j ahar Chauie 
(1) a .d the decision armed at L\ the 
Allahabad High Court in the case of 
Kunwar Sen v. Darbari Lai (2). The 
broad question ol law is whether the 
equty oi redempt.on which le. ally \ ested 
in the phi ntut-appelh nt .n respect ol the 
nropeity in sun on the death 01 a II ndu 
widow, Must mm t H.rdei, in the estate ol 
her husband was lost by the ad\ erse 
possess on of one Musammat Lacai.de;, 
who was Musammat Harde.'s daughter-.,n- 
law, and wuohad no t.tie to the estate. 

The facts ot the case are lew and 
simple. Musammat Hardei had on the 
30th September 1S91 mortgaged the prop¬ 
el tv in su t to the predecessor- n- merest 
ot the defendant No. 1. The mortgagee 
entered into poosess on. The mortgage was 
redeemable in 1907. On the 5th November 
1898 Musammat Laganuei executed an¬ 
other deed oi mortgage with re. aid to th.s 
property in favour ot the same mort¬ 
gagee superseding the earlier mortgage of 
the 30th September 1891. On the 22nd 
September 1911 Musammat Lagandei sold 
the eqU-ty oi redemption to the son of 
the defendant No. 1. Then upon the 
defendant No. 1 brought a suit loi pre¬ 
emption and obtained a decree. The suit 
oat of which the piesent appeal ar.ses 
is one for redemption. The del ence is 
that the article applicable to the case 
is Art. 144 oi Schedule I of the Ind an 
Limitation Act and that under that Ait.cle 
the cla.m ts time barred. The Court ol 
first instance iollow.ng the dec.si on 
in the case of Kunwar Sen v. Darbari 
Lai (2) overruled the defence and 

(ij 23 Iud. Cas. 600; x7 O. C. 2 94 - 

La) 34 lad. Cas. 171; 14 A. LJ. 49$ 3 8 A. 411, 
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guve a decree for redemption. Th lower 
Appellate Court following the decision in 
the case of Hitbdar Khan v. Gajadhar Chaube 
(1) reversed the decree of the Court ot 
hist instance and dismissed the plaintiffs’ 
suit. I agree w.th the learned Counsel 
for the parties that the question involve d 
in this appeal is one of general importance 
and the case is a lit one to be decided 
by a Bench of two judges. I certify 
accordingly. 

JUDGMENT. 

Dalai, A. J. C.—This was a su ; t for 
redemption in the Court of the Munsif of 
Utraula. It was decreed by that Couit 
but dismissed on appeal to the District 
Judge o' Gonda. The second appeal has 
been heard by u Bench of two Judges on 
a certificate granted by a learned Judge 
o: this Court under section 8 of the Oudh 
Cjurts Act (XIV of it>9i). 

The mortgage sought to be redeemed 
was executed by Musammat Hardei and 
J:ii Sri Singh on 30th September 1891 ; 
half the property belonged to Saijit, de¬ 
ceased husband of Musammat Hardei, and 
half to Jai Sri Singh. The following 
pedigiee will show the relationship between 
the mortgagors, the plaintiff, and their 
relations whose names apx>ear on therecord 
as pro jornt'X defendants. Musammat 
I/igandei was widow of p predeceased son 
ofSarju; She is still alive. 

ANUP SINGH 


Sheoratan Thakur Harihar Sarjii^ 
Singh Bakhsh Bakhsh Musammat 

l | | Hardei 

Jai Gobind Raghuraj Jai Sri Singh widow 
(plaintiff.) | | I 

(defendants (defendants Kashi 
Nos. 7 to Q.) Nos. 4 to 6.) Bakhsh = 

Musammat 
L agandei. 

After the de&th of Musammat Hardei, 
Tagandei and Jai Sri Singh mortgaged the 
same property on 5th November 1898, 
paying off the prior mortgage of 1891 
out of the consideration of the second 
mortgage. On the death of Musammat 
Hardei the name of the plaintiff j a i 
Gobind was entered in the village records 
as owner of the equity of redemption, 
but on 9th June 1899 bis name was removed 


under the 1 orders of the Revenue Court 
and that of Musammat Lagandei sub¬ 
stituted on an application made by 
Musammat Lagandei for mutation. On 22nd 
September 39.11. Musammat Langandei 
•and Jai Sii Singh sold the equity 
of redemption to a son of the 
mortgagee whereupon the mortgagee 
pre-empted this interest in the prop¬ 
erty on 30th November 1911. The 
contesting defendants to this suit are sons 
of the original mortgagee. 

Their defence was that they had been 
in adverse possession of the equity ei 
redemption since 9th June 1899 and that 
therefore the plaintiff's suit for redemp¬ 
tion instituted on 3 8 th March 1920 
was time-barred under Art. 144 of the 
limitation Act. 

The learned Judge who made the refer¬ 
ence was of opinion that there was con¬ 
flict of authority between this Court and 
the Allahabad High Court as regards the 
acquisition of title to equity of redemp¬ 
tion by prescription. In our opin on the 
conflict .'s confined to the amount of 
evidence necessary to establish adveise 
possession in a case of this nature, In 
the case of this Court, Hiibdar Khan v. 
Gajadhar Chaube (1), it was held that 
adverse possession can legally exist over 
a right of equity of redemption and 
similarly in the Allahabad Bench case, 
Kunwar Sen v. Darbari Lai (2) the learned 
Judges stated in the judgment. "There 
canbe no doubt that an equitable estate, 
as distinctfrom a legal estate, can he bound 
by time/’ 

The distinction between the two cases 
is noticeable when we come to examine 
the evidence on which the two Courts came 
to different findings on the two cases 
before them. In the Oudh case the 
facts do not appear to us to be correctly 
reported. The property in suit in that 
case was that of Manorath, Kalka and 
Chhutkau. In 3891 Manorath and the 
heir of Chhutkau transferred the entire 
interest of all the three mortgagors in 
the equity of redemption to one Hubdar 
Khan who redeemed the mortgage and 
claimed to be owner; of the equity of 
redemption by advene possession when 
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Gajadhar brought a suit to redeem the 
mortgage in 1912. It is stated in the 
report that Gajadhar was a son oi 
Manorath, but that appears to us to be a 
mistake. In that case questions of Hindu 
haw, such as legal necess ty, etc., would 
have arisen when the managing member 
of a Hindu tam.ly made the transfer and 
the son came to Court to redeem the 
mortgage. No such quest ons are d scussed 
in the judgment. Kalka has been fre¬ 
quently mentioned in the judgment. It 
appears to us there lore that Gajadhar 
was the son of Kalka. The learned Judge 
himself was not certain whether Kalka was 
alive or notin i8gr. If Kalka had been al ve 
and had notice of the transfer there would 
be sufficient evidence to start adverse 
possession in 1891. If, however, the 
learned Judge held that the mere transfer 
of the equity of redemption under a register¬ 
ed instrument without notice to the mort¬ 
gagor was sufficient to establish adverse 
possession as against Gajadhar we are not 
prepared to go so tar. 

In the Allahabad case the plaintiffs, 
who claimed ownership by right of 
adverse possession alleged that mutation 
was made in their favour on the death 
of the mortgagor Dula Rai and that they 
had made collections of rent from the 
mortgagee according to the condition of 
the mortgage. The learned Judge ex¬ 
amined the evidence in the case and held 
that the allegation regarding collection of 
rent was false. Ir their opinion mere 
mutation of names was not sufficient to 
start adverse possession in favour of the 
plaintiffs. Possibly the enunciation of 
the law to the effect ti-at it seems to 
them impossible that any person could be 
in possession of the right to redeem a 
mortgage, where under the terms oi the 
mortgage the mortgagee is entitled to the 
actual possession and is in fact in posses¬ 
sion thereunder, is too wide. The learned 
Judges themselves inquired into the fact 
whether the plaintiffs had or had not 
received rent from the mortgagee, and 
possibly if they had held that he had, 
tne result oi the appeal would have been 
different. We think that tne principle of 
law has been correctly stated in Chinto 
v. Jdnki (3). In that case land was mort- 

(3) il 1. jx' t 9 Ia 4 . Dec. (n. s.) 542. 
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gaged usufnictuarilj' toA. 1111856 A was 
ousted from possession by B a trespasser, 
who subsequently held iheland and dealt 
with it as his own for 40 years. The 
mortgagor sued both A and Bfor redemp¬ 
tion. In appeal on a p’ea of adverse 
possession by B, the pla ntiff contended 
that B 's possess on was not advene to 
him, because he as mortgagor had no 
right to possession during the term oi 
the mortgage. The learned Judges held that 
the suit fell under Art. 144 of the limita¬ 
tion Act and that it lay uj on B to prove 
that: h : s possess on for twelve years prior 
tothe suit was adverse to tl:e plaintiff mort¬ 
gagor. The case was thereupon remand¬ 
ed fora finding on the question whether 
B’s possession had become adveise to that 
of the plaintiff twelve yeais pr or to the 
iustitut on of the su t. 

Th s view accords with the accepted 
notion of the interest of a n oitgtgor v l:o 
has mortgaged his propelt\ will posses¬ 
sion. As far back as 185 6 in a decision of 
the Bengal Sadar Dewani Court these 
were the observations made in speaking 
of usufructuary mortgages:—"The r ght 
of ownership in the mortgaged propeity 
does not pass to the mortgagee, leaving 
only the equity of redemption to the 
mortgagor. The rieht of ownership to¬ 
gether with the right of redemption re¬ 
mains with the mortgagor, and until Ihe 
property is actually foreclosed and the 
sale becomes absolute, the right of owner¬ 
ship does not pass. The doctrine is 
equally applicable to conditional sales and 
usufuctiary mortgages; it follows that 
the mortgagees in the present case, vvJ 0, 
whatever the nature of the mortgage, 
were in possession, were simple usufructu- 
aries and as such enjoyed no right of 
ownership.” Sacidut Alee Khan v. 

Collector of Sarun (4). There can 

be adverse possession of such an interest 
and it will depend upon the facts of each 
case whether the person claiming title 
through such adverse possession has estab¬ 
lished his claim or not. 

The ruling ir the case ChinU • v.Janki( 3) 
was explained in a ruling of the same 
High Court. Tarubai v. Venhatarao l$). 

(4) (1S5S) Beug. S. D. A. 841; 17 Ind. Dec, 
(o.s.) 617. 

(5) 27 S. 43; 4 lorn. D. 7*1. 
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After an examination of various decisions 
Batty, J observed. “ It does nut lul ovv 
that so long as the mortgagor is entitled 
only to equity of redemption, there can 
be no invasion of his interest." 

Th*s view has been adopted by the 
Calcutta and Madras High Courts and 
recently by the Allahabad High Coutt as 
well. In Lalla Kanhoo Lai v. Manki Bibi 

(6) the Court held the possession of a 
trespasser to be adverse to the mortgagor 
waere the trespasser recovered rent Horn 
the mortgagee in possess on. In Gobinda 
Nat** Sh'ik-i Caow.lhry v. Surja Kauta Lahiri 

(7) th s prncple was approved. In the 
Madras Hgh Court the cases are reported 
as Ittappan v. Manavikrama (8) and 
Pctia Aiya Amb>lam v. Shunmuga- 
sundaram 19 ). In the former case 
Ittappan v. Manavikrama ($) Subramania 
A ,*\ ar, J., discussed the Bombay ruling at 
page 165 of the report and after referring 
tooth.r rulings Ik 11 that the possession 
would not be adverse to the mortgagor 
unless and until the mortgagor had notice 
of it. In the latter case Peria Aiya Am - 
balamv. Shunmugasundaram (9; S;nkaran 
Na.r, J, quoted with approval from the 
judgment of Fulton, J. in the Bombay 
case ‘ I think that, although the possession 
of a t respasser may undoubtedly be ad', erse 
to the mortgagor, the burden of proving 
when it became so rests on the former. 
Prim 1 facie by his act of possession he 
merely ousts the mortgagee who is entitled 
to hold the property.** In the Allaha¬ 
bad Hgh Court the view prevailed at first 
that there could be no adverse possession 
where the mortgagor is not entitled to 
immediate possession. Muhammad Husain 
v. Mul Cha.nl (10). In Nandan Singh v. 
J urn man (11) the Couit quot d the ob¬ 
servation of Mr. Justice Markby that by 
adverse possession is meant possession by a 


(6) 6 C. W. N. 601. 

(7) 26 C. 460; 13 Ind. D c. (N. s.) 897. 
(#) 21 M. 153; 8 M. I4. J. 92; 7 Ind. I 


Dec. (n. s.) 


( 9 ) 22 Ind. Cas. 615; 38 M. 903; i 5 M j,. T. n 2 - 
26 M. I4. J. 140; 1 h. W. 119; (1914) A£. \V. n! 

4 1 7 * 

(10) 27 A. 395: A. W. N. (1905) 4 ( I A. L J 

ui) 17 Ind. Cm. 632; 34 A. *40; I0 A. I,. j, 1 * 1 , 
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person holding the land on his own behalf 
or on behalf of some person other than the 
true owner, the true owner having a r;ght to 
immediate possession, and held that iheie 
could be no adverse possession where the 
person against whom it i.-, pleaded has no 
right of immediate possession. In 1920 
however that principle of the Bombay 
ruling was followed. I11 Ram Piari v. 
Bulk sain [12) the learned Judges observed 
"In Chinto v. Janki. (3) it was similarly 
held that where the land was mortgaged 
w.th possession to a certain perse u, 
and that person was ousted from pos¬ 
session by another who remained in 
possession of the said land and dealt 
with it as his own for 40 years, a suit 
i or redemption brought by the mort¬ 
gagor or h s legal he rs, would not fall 
under Art. 148, but will be governed 
by Art. 144 of the limitation Act, 
and would fa.l if the person in posses¬ 
sion succeeded in A ruvng that his 
possession was adverse to the moitgager 
for more than twelve years prior to the 
suit .*’ 

We have now to examine whether in 
the present case the mortgagee-defendant* 
have succeeded in proving adverse 
possess;oa. The sale of the equ ty of 
redemption by Mus mtnat Lagunae. was 
w.thin twelve years 01 the institution of 
the present suit. The ncidents poinitc out 
as starting adverse possession were the 
the mortgage oi 1898 and the n.utal.on 
proceedings ol 1899. There is noevioence 
that the plaintiff had any iniormat on of 
the mortgage ol J898. There are on the 
record cop.es of the order in the ruuta- 
t*on case and of the statement of the 
plaintiff Jai Gobind. They indicate the 
reason why Jai Gobind permitted the sub¬ 
stitution of the name of Musammat Lagan- 
diein place ol his own in the vdlage 
records. His impression wa5that Musatn- 
mat Lagandei be.ng the daughter-in-law 
of Musammat Hardei had a life-interest 
in the equity of redemption and he ex- 
pla ned that he had obtained mutation 
at first because he desired to safeguard 
the equity of redemption and prevent 
Musammat Eagandei from transferring it. 


(12) 61 Fid. Cm. 546; 43 A. 164; xS A. E< b 
2 tJ. P. E. (A) 333. 
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Thus in the mutation proceedings Jai 
Gjoind did not set up any title to the 
interest of the equity of redemption and 
acted under the mistaken belief that 
Muammit Lagaudei had a life interest, 
thcreia. Under the circumstances there* 
was no occasion for him to bring a suit 
for declaration against her. Ifthc transfer 
by Musammat tagandei Lad been made 
to the knowledge of the plaintiff more 
than twelve years prior to the institution 
of the suit there would have been reason 
for holding that the present suit was t me- 
barred. We h >ld that the mortgagees have 
not been in adverse possession for ovei 
twelve years prior to the institution of 
the suit. 

One point remains to be decided. The 
share of Jai Gobind in the mortgage is 
one sixth and the Court of first instance 
permitted him to redeem the shares of the 
two other branches of the fatuity making 
up one-half in all. 

It wa s argued h e r e on behalf of 1 he 
mortgagee-respondents that the plaintiff 
can redeem only his share of the mort¬ 
gage, that is one-sixth, because the integrity 
of the mortgage has been broken. It 
w.ll be remembered that the mortgagors 
were Jai Sri S ngh and Musammat 
Hardei and the transfer of the equity of 
redemption by Jai Sri Singh of his own one- 
ha.f share on 22nd September 1911 was 
valid. As the mortgagee purchased the 
equity of redemption in a portion of the 
mortgaged property the integrity of the 
mortgage has been broken up. The 
Allahabad High Court in Munshiv . Daulat 
U4) held that under such circumstances 
the mortgagor cannot redeem any port.on 
Ol the mortgaged property bes des his own 
against the wishes of the mortgagee. The 
learned Judges relied on the Privv Council 
ruling of Nawib Azimut Ali Khan v. 

J? wahi ' Sin g * (15) in wh'ch their I<ord- 
sh ps held that co mortgagors who were 
entitled to a portion of the mortgaged 
property could not redeem against the 
will of the mortgagee a y portion of 
the mortgaged property save their own 
village. We thmk that we should follow 

• 

fjj) r? flr T fe i 4 A. L. J. 74; A. W. N. {19*7) 49. 

[i 5) 13 M. I. A. 404; 14 W. R. P. C. 17- 2 Suth. 

*• C. J. 346; a Sar. P. c. J. 5731 20 E. R. 602. 
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the principles laid down in the Allaha¬ 
bad case and hold that the plaintiff is 
entitled to redeem only one-sixth of the 
property in su't. 

In the result we set aside the decree of 
th? lower Appellate Court and decree the 
plaintiff's suit for redemption of the one- 
sixth of the property in suit on payment 
of Rs. 154-2-8. A decree in the usual form 
under O. XXXIV, r. 7, Civil Procedure Code, 
shall be passed. Six months’ t me from 
to-day shall be given for deposit of money 
in the lower Court and on non-deposit 
the port on of the property shall be sold. 
Tne plaintiff shall receive proportionate 
costs of all the Courts. 

Simpson, A. J. C.— I agree and have 
very little to add. There can be preFcr’p- 
tio.i against a mortgager, but ordinarily 
there can be no prescription aganst h : m 
unless he is entitled to immediate pos¬ 
session. Contra non valsntem age re nulla 
currit prcescriptio . The fact that he would 
be entitled to bring a suit for 
declaration is of no consequence. A party 
is n^ver bound to bring a suit for 
declaration. I wish to express my ad¬ 
herence to the pinciples la d down in the 
Allahabad Bench case; Kunwny Sen v. 
Darbari Lai (2). If the case Hubdar Khan 
v. Gayadhar Chaute (1) lays down any 
different pr nciple I am not prepared to 
agree with it, but apparently there is 
a donbt as to what the facts were in 
that case. 

Appeal allowed. 

N. H. 


ALLAHABAD HIGH COURT. 

Sb2ondCivu.Appeai.no. 1527 lf 1921. 

June 12, 1922. 

Preser.t: —Mr. Justice Piggott and 
Mr. Just : ce Sulain an. 

B ADR- UD -DIN—Ob jec to r—Appella n t 

versus 

MUHAMMAD HAFIZ and another — • 
Decree Holders—Respondents. 

Limitation Act (IX of 1908). Sch J, Art. 182 
(5), Ex pi. I—Civil Procedure Code ( Aci V ef 
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igng), s. 14 5 —Execution of decree — Sureties — Ap¬ 
plication against judgment-debtor, whether saves 
}imitation agatn-l surety. 

Where a surety undertakes to satisty a decree 
in the event of the judgment-debtor fading to 
satisfy it. an application for execution of the de¬ 
cree bv the arrest of the judgment-debtor operates 
to save limitation against the Surety ai.-o either 
under Explanation I or under clause (5) ot 
Art. iS_> «,f the Schedule I to the Limitation Act. 

Choiappa v. Ramchattdra Anna Pai , 5', Iud. 
Cas. 1S 7; 4j B. 3j; 21 Bom. L. R. $61, referred 
to. 

Second appeal from v decree tf the 
District Judge, Agra, dated the 10th 
August 1921, confirming a decree of the 
Subord’nate Judge, Agra, dated the nth 
July 19 -1* 

Munshi Sarkar Bahadur Johari , for the 
Appellant. 

Munshi Narain Prasad Asthana, for the 

Respondents. 

JUDGMENT. —This appeal represents a 
further stage in certa n execution pro¬ 
ceed ngs which hive be«n once already 
before this Court, vide the case of 
Mohammad Hafiz v. Mohammad Ibrahim 
(1The appellant now 1 el ore us Shei’-h 
Badr-ud-dm Khan B .h.idur, is one o the 
two sureties who bound themselves lor 
the satisfaction of a certain decree One 
of the points taken in appeal be.ore us is 
as to the interpretation of the secirty 
bond and the nituro of the o’ ligat ons 
thereby undertaken by the sureties. We 
do not say, for a moment, that S. eikh 
Badr-ud-din Khan Bahadur, who was not 
a party to the appeal before ti.e Court in 
the reported case referred to, is not 
entitled to be hearj on this po’nt, but, 
having heard him, we are still of opinion 
that the terms of the security bond wt-re 
rightly interpreted by th:s Court when 
delivering the aforesaid judgment. The 
result is thit on> of the obligations, 
jointly and several v assi nied by the tv> o 
sureties/was the satisfaction of the entire 
decree, in the event of the judgment- 
debtor, Muhammad Ibrahim, failing to 
satisfy it. The only further question 
that can be raised is one of limtaton. 
It has been pointed out to us that the 
first time when proceed ngs were taken 
. against the present appellant was in the 
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month of October 1920. We have 
already decided in the reported case 
that an application for execution, dattd 
the 6 th of March 1918, where execution 
was sought by arrest of the person of 
the julgment-debtor, was not barred by 
limitati >n on the date on which it was 
male. We are still of the same opinion. 
Now the question is whether that appli¬ 
cation saves Imitation for the applica¬ 
tion of the 25th of October 1920, in 
wh ch the prayer was for recovery of the 
amount of the decree by arrest of the 
judgment-debtor in the first p’ace, or, 
failing sutisfact on by that m.-ans, by 
proceedings aga'nst the persons of the 
two sureties. If that applcation was in 
time, then the application now before vs 
is also in time. The question realy 
depends on the m,.nn r in which the 
pro.iaions of section 145 of the Civil 
Proc dure Code are to be applied to 
those o r Art. 182 c.t the Schedu e to 
the Indi n Limitation Act (IX of 19< 8). 
We are of opini n that the view taken 
in the rep rhd case was co rect and 
th vt it practically governs also the case 
new before us. It has been noted 
by us that the learned Judges of the 
Bombay High Court have s nee then, 
in the case o' Cholappa v. Raw- 
chandra Anna Pai (2), d’slinguished 
against tl e pre\ ious d^.c sion ol ti e same 
C urt wh’ch has been referied to lefore 
us in argument as supportin the case 
for the appell nt. The case against tie 
appell-nt realv admits of being staled 
in the form of a d lemma. Either the 
effect of sect on 145 of the Code of 
Civil Procedure is to make the decree, n 
a case like the present, equivalent to a 
decree passed jointly against the ori? inal. 
judgment-deb tor and the suret}' 01 the 
su Tv ties, or it has not that effect. II 
has, th_-n the case is covered by the 
closing w>rds of Explanation (r) to 
Art. 182 of the Schedu’ e. and an 
app’ication for execution agaimt a jud ■ 
ment-debtor or against an> one of the 
sureties affords a starting point for a 
fresh period of lim tation, even though 
the application next made be against a 


tl) 58 Ind. Cas. 794; 43 A. 
U# W • !*• R# (A.) 376. 


152; 18 A. I< # T 
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different surety. O.i the other hand, it 
the effect of section 145 °f the Ci\ *1 
Procedure Code he not as suggested 
above, then the words ot' E^lnna- 
tion (1) af^res^id h.ve no application 
whatsoever to a case like the one now 
before us and must altogether be exclud¬ 
ed from consideration. In that case we 
are driven back to the woids of clause 
(5) ol art. 182 itself. The point we 
have to decide is whether the applica¬ 
tion of the 6th of March, 1918, w; s or 
w is notan application iu accords rce \v Hi 
law to the proper Court for execution of 
the d cree, or to take some step-in-a ; d 
of execution of deciee. We cannot answer 
that question otherwise than in the 
affirmative. We think the appeal fails 
and it is dismissed with costs. 

Z. K. 

Appeal dismissed. 


of 191S, confirming a decree passc-d 
b” the Assistant Judge, Ratnagiri, 
in Appeal No 1 ;5 of 1907, confirming 
a decree passed 1>\ the Subordinate 
Judge at Rajapur, in Suit No. 69 of 

19^. 

Mr. 5. R. Bilihalr, for the Appellants. 

Messrs. G. S. Ruo and B. V. Dcso.i, for 
Respondents Nos. 2 to 5, 7 to 9 and 11 
to 17. 

JUDGMENT. 

Pratt, J. —The plaintiffs are field toha\e 
p.cqii ad an easement to water flow rg 
from r.pr'ngs n defendants’ land through 
the small watercourse S O T into the 
larger watercourse L J M and thence to 
the r own lands. 

De f endants had obstructed tbs ease¬ 
ment by darning the mouth of SOT at 
A B and by cutting a channel A C where¬ 
by the water held up bell nd the dam 
was conducted to their fields on the other 


side of the main watercourse. 


The easement : s admitted before us and 
there s no complaint as to injunction 
granted as regards the dam A B and the 
channel A C. 


BOMBAY HIGH COURT. 

Letters Patent Appeal No. 5 op 1920. 

February 2 9 1923 
Present:— Mr. Justice Pratt and 
Mr. Justice Fawcett. 

BABAJI RAMUNG GURAV 
and others—Defendants— 
Appellants 
versus 

APPA VITKAVJA SUTAR and others 
—Plaintiffs—Respondents. 

Easements Act ( V of 1882), ss. 7, 17, 27— Evi¬ 

dence Act (I of 1872), 5. 114 —Underground channel 
— Presumption — Easement, infringement of. 

Drfendants constructed an underground drain 
fourteen feet from the outlet of certain splines 
in respect of which the plaintiffs enjoyed a right 
of easement and thus dim nished the supply of 
water in the spring: 

Held, that from the proximity of the drain 
to the outlet ot the springs the Court was entitled 
to presume that there was a direct channel between 
the top of the drain and the outlet and that the 
Construction of the drain, therefore, amuinti d 
to an infringement of the pla ntiffs' right of 
easement, [p. 132, col. i.J 

Case-law discussed. 

Letters Patent Appeal from the decision, 
of Macleod* 0 . J., iu Second Appeal No. 663 


Two po nts, however, are raised in th's 
appeal (1) as to the trench H I G, 
(2) the underground drain I« E D. 

Now I do not understand why there 
should be any complaint about H I G. 
When defendants dammed the small water¬ 
course S O T at A B, it was necessary 
to provide another outlet. Otherwise the 
accumulated water in S O T might have 
overflowed. \V tli 111 s object the trench 
H I G was cut. Now that the dam 
A B s removed the trench H I G must 
be useless. This was an unauthorized 
diversion of S O T and merely a work 
ancillary to the illegal dam A B. The 
injunction as to H I G must stand. 

But as to the underground dr. in FED 
the case is more d fficult. This was con¬ 
structed by the defendants di ring the 
hearing of the suit. This underground 
trench takes off from a point fourteen 
feet away from the outlet of the springs 
which pour into S O T. 

The learned Chief Justice treats the 
construction o f tips drain as an inter¬ 
ference wth the easement of water pro¬ 
hibited by section -27 -of the Indian- 
Easements Act. This was so held in 
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3nd Moslyn v. Atherton (2), where water 
was taken at the springhead although it 
had not entered the channel from the 
top of the spring. 

It is, however, contended that as the 
drain- takes off fourteen feet from the 
outlet of the spring the defendants have 
merely tapped subterranean water not 
flowing in a defined channel wh ch cannot 
be the subject of an easement under 
section 7 of the Indian Easements Act. 
If this were so, then under Chisemore v. 
Richards (3) and Mayor &c. of Bradford 
v. Pickles (4), the owner of the soil 
may do as he pleases and if in 
constructing a drain he intercepts water 
which would have otherwise reached a 
spring he cannot be made responsible. 

But the drain takes off so very n'ar 
the outlet that even if it is nut the 
actual water of the spring as inDudden v. 
Guardiins o r Clutton Union{ 1) yettherecan 
belittle doubt that therem us t be a direct 
channel between the top of the dra n 
and . the outlet. This is an underground 
continuation of the watercourse wh ch is 
the subject of plaintiffs' easement and, 
therefore, an infringement of right. That 
the existence of th s subterranean channel 
was known to the defendant is proved 
by the furtive manner in wh : ch they con¬ 
structed the drain. 

. th . ink the judgment of 
Macleod, C. J. is right and would con¬ 
firm it and dismiss this appeal with 
costs. 

Fawcett, J.—>1 concur. 

The principle on wh ch water 
colating through the soil under 
surface in unknown or undefined 
nels cannot be th e subject of 
ment is clearly laid down in ^ 

Blundell ( 5). I refer to th e part of the 
judgment commencing " But in the case 

£.‘r.‘1353! lof*. Z 26 L J- *« ' 46 ; 156 

356 ; 78 W 9> R. f68 36 ° ; « ^ Ch - t T. 

(3) (*859) 7 H. L. C. 340: 2Q L T Pv q 
Iu r . g (N. s.) 873; 2 W. R. 685; E. R. bo® II5 R 3 

(4) (1895) A. c. 587; 64 L. T Ch _ Crt . . „ 

• 86; 73 L. T. 353 : 44 W. R. 190;'60 J p 739 ' 11 R> 

(5) (3643) 12 M. & W. 32? J j „ ■ 

hi J f Xx* *89; 152 B. R.X3231.67 4 R. R.3«| 3 . 5 ' 3 


per- 
the 
cfcan- 
a n ease- 
Aclon v. 


a Well sunk by a proprietor in his 
°wn land, the Water which feeds It from 
a neighbouring soil does not flow openly 
m the sight of th e neighbouring pro¬ 
prietor, but through the hidden veins of 
tbe earth beneath its surface". It de¬ 
pends ultimately on the absence of 
knowledge enabling the Court to say to 
what extent, if a t all, the supply of 

W « ter t0 a We ^» spring or stream, is 
affected by any water peJcolating from 
one piece of land to another ( cf . the 

opinion of the Judges in Chascrnore v. 
Richards (3). This principle clearly ajp- 
lies to cases like those dealt with in 
the last named case, and Mayor &c, 
of Bradford v. Pickles (4) where the 
diversion complained of was a cOn~ 
siderable distance off the spring or 
stream, whose water was sa d to fe 
diminished by the divers’on. But, wh#n 
the diversion takes plact at or in clo^ 
proximity to the source of a sprii g, 
there arises a different case altogether, 
as is shown bv the authorises cited in 
my learned brother’s judj m e nt. In Ihe 
present case the abstraction of water 
begins only fourteen feet from the 
sources of five springs, and there is clear 
justification for presun:irg under sect on 
°f. ^e , Indian Ev derce Act lhat 
1S a ^* rec * an d defined chanrel by 
which the water sought to be tapped 
finds its wav to the adjacent sprigs'. 
The close proximity favours a dir tC t cm- 
nection between the flow tapped by the 
defendants an d the springs, and there is 

rCOm * or uncertainty and in- 
definiteness, wh'cb ui derlie the pr'rciple 
fo.lowed t n Mayor & c . . of Bradford 

7 u 4 - Tt m a y be added 

that the Indian Easements Act, sec- 
°ns 7 ail d 17, only speak of uuder- 
ground water not passing “in a defined 
c annel. Tb e re is,therefore, no occasbn 
to apply the rule laid down i n Brad 0 rd 
Corporation v . Feirand (6) that the 
course of the channel must also be 
known and that if tins cannot be 
ascertained except by excavation, the 
water (though flowing in a defined 
channel) must be treated as in the san e 

t22 6) 87i°V L * J* « 39 : 31 W. R. 

122 ’ 87 I/. T. 388; x8 T. I,, 83o; #7 J* p, ai. 
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position as water percolating through the 
soil. That is a strictness of v ew which 
is not, I think, authoiized by anything 
in the Indian Low of easements. Ana 
in any case there would be ground here 
for saying that the places concerned are 
so close to one another, that knowledge 
of the course of the channel can be 
presumed, just as it is in a case like 
that of the river Mole (see at pace 66s 
of the report). 

Appeal dismissed. 

i. x. 


ALLAHABAD HIGH COURT. 

Matrimonial Reference No. 9 of 1922. 

June 12, 1922, 

Present :—-S r Gnmwond M.ars, Kt., Chief 
JUit:ce. Mr. Justice Pirgott and 
Mr. Just ce Walsh. 

A. A. G.VRLInGE— Petitioner 

versus 

IRENE REBECCA GARLINGE—• 
Respondent and another—• 

Co Respondent. 

Divorce Act ( I V of iSCsq), s 10 —Divorce proceed - 

—Petition of divorce — Particulars—Procedure _ 

Costs of deftnee — Husband, liability of—Court 
duty of. 

Where a petition for divorce is filed by the hus¬ 
band, and the wile enters an appearance and de- 
n es the allcgat ons against her. she has an ab¬ 
solute right to require her husband to f u r- 
nsh her with funds suflicient to enable her to 
make a full and satisfactory defence, and to ob¬ 
tain Such assistance from Counsel as is reasonable 
under the circumstances, and the Court should take 
upon itself the duty of seeing that this is done. 
IP- t.M.col. 1.] 

General allegations of misconduct against the 
w re in a petition for divorce should not be 
allowed to remain on the record, and if the peti- 
loner is unable to furnish particulars the alle- 

t0 bC StrU ^ k °‘ f - [P * I34 ' Co1 * I ] 

* Thompson, f<> r th?. Petitioner. 

Bdbu SaiLi Nath Mukerji, [or the Res¬ 
pondent. J 

—This is a reference from 
t e Cmrt of the District Judge of Ajmer- 
Mirwara, under section 17 of the Indian 
pivoree Act No. iy 0 f 1869. The petitioner 
is A.fred A. Garlinge, described as a guard 
m the employment q[ the Bombay, Barpda 


and Central India Railway. The respond¬ 
ent s h-s wife, Irene Rebecca Garlinge, 
and the co-respondent is Joseph William 
l’r or, employed in the Locomotive Shops 
at Ajmer. 

The fact that the petitioner and the 
respondent were married on the 16th day 
of May 1910, and the further fact that 
one child was born of the marriage, a 
daughter, in the month of December 1910; 
are admitted. The said daughter is still 
living and is referred to by the name of 
D »rothy in the evidence. 

In the third paragraph of the petition it 
is all?ged in general terms that soon after 
the marriage the respondent began to 
misconduct herself and continued in her 
evil conduct in spite cf repeated promises 
to reform. A general «dlegation of this 
k nd should have been struck off the 
record, nor should the Judge have per¬ 
mitted the petitioner, when giving evi¬ 
dence, to menticn the names of two men 
with whom the respondent was said to 
have committed adu’ten in 1912, when 
he had not made that charge against her 
in the petition. Aga:n, the J udge ought 
to have struck out the latter part of 
paragraph 4 where he says that by his 
absence in Mesopotamia his wife “found 
further opportunities for her misconduct.” 

These general alleiations are unfair and 
the Court should have protected the re¬ 
spondent by an order in these words:__ 

“ Paraeraph 3 and the last eleven words of 
paragraph 4 to be struck out, unless within 
seven da vs the pet,tioner gives paiticulais 
i i writing of the alleged misconduct, stating 
when, where and with whom the said 
m sconduct took place.” 

From 1915 to 1920 the pet tioner was 
on active service in Mesopotamia and 
returned to India in January 3020, and 
admittedly came to Ajmer about the 27th 
of that month. There was a difference 
of opinion between the parties as to whe¬ 
ther or not the w fe should go and live 
with the husband when he rece’ved an 
appointment which made his headquarters 
station Abu Road, whereas the w fe, the 
respondent, desired to remain at Ajmer. 

A suggestion has been put forward on 
her behalf that her only reason for refus¬ 
ing to go to Abu Road was that she 
was able to make better arrangements at 
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Ajmer for the education of the daughter. 
This, however, along with many other 
circumstances in the case, has not been 
subjected to any satisfactory cr adequate 
inquiry. The petitioner’s own evidence 
on the point is inconsistent with the 
pleading set forth in the fifth paragraph 
of his petition. He there distinctly said 
that, in consequence of facts discovered 
by him within a week of his arrival at 
Ajmer, and, therelore, early in the month 
of February 1920, he (the petitioner) left 
Ajmer and began to work at Abu Road, 
from whence he wrote to tell his wife that 
under no circumstances could he live 
with her any longer. Mr. Garlinge’s 
evidence at the trial in the Court below 
is quite inconsistent with this plea. What 
lie says is that on h ; s return from fie 1 d 
service, about the end of January, he 
was posted to Abu Road, whereupon 
his wife refused to accompany him 
there. During the months that followed, 
the petitioner’s work took him backwards 
and forwards between Abu Road and Ajmer 
and he was continually pressing his w fe 
to come to him at Abu Road, a request 
which she continued to refuse. Tie 
petitioner should Dot have been allowed 
to make a statement of this soTt with¬ 
out being confronted with Id s own plead¬ 
ings and asked to explain the dis¬ 
crepancy. 

This makes it necessary for us to 
comment at once upon another most 
unsatisfactory feature of the trial in the 
Court below. The wife lad entered an 
appearance, she denied the allegations 
against her and she did. as a matter c f 
fact, go into the witness-box a n d give 
evidence on oath. She was not repre¬ 
sented by Counsel, and it was the duty 
of the Court to have seen that she 
was so represented. Where a petition 
of this nature is filed by the husband. 

and the wife enters an appearance and 

denies the allegations against her- she 
has an absolute right t 0 require per 
husband to furnish her with funds suffi¬ 
cient to enable her to make a full and 
satisfactory defence, a n d to obtain such 
assistance from Counsel as is reason? b’e 
under the circumstances, and the Courl 
should have taken upon itself the duty 
of seeing that this was done. 


As a matter of fact the petition itself 
is, os we have already po nted out, 
fill of vague and unsatisfactory allega¬ 
tions, although in the fifth paragraph it 
is distinctly alleged that the petitioner 
discovered that his wife was carrying on 
adulterous intercourse with the co-re- 
spondent Joseph Prior; no particulars 
are given, and on the wording of the 
paragraph the Court is left to nf(r that 
the petitioner made this discovery early 
in the month ot February 1920. If 
that were the petitioner's case it would 
be a case unsupported by any shred of 
evidence. 

We ought not, however, to bear hardly 
upon the petitioner, cr to decide anything 
against him, merely because he waslodly 
advi-ed by his Counsel in the Court below. 
The best th : n2 v e can d.o for him is to 
take up, not the petition, hut h's own 
sworn testimony at the trial and to see 
wl at he asserted aganst his wife and u hat 
evidence was produced in support cl his 
assertions, or on th e other side, ly way of 
rebutting the same. 

We return, to the end of Jan.-ary 7020, 
when the petitioner came back 1c» Ajmer. 
We have already mentioned the d ffeience 
of op mi n between the parties as to 
whether or not the wfesltud tale up 
her res dence at Abu Road. In tl.if c< n* 
nection much rel ance seems to be placed 
upon a s ngle phrase in a letter addreffed 
by the respondent to the ] etitioner < n Ibe 
20th June 7019. while the latter wa> n 
service in Mesopotamia. The lei ter. on 
the whole, is couched in affectionate 
terms. It is such a letter as a good wife 
might have written to a husband for 
whose safe return she was anxi< us’y wait¬ 
ing, except f„r this one phrase. Tie wr 1 er 
is referring to certain matters between 
herself and her own family and she 
writes as follows :— 

“I am sending two of mother's 
letters to vr,u. I can assure you, Alf, if 
you work again this side, I will leave 
you. M.v Gcd, my £amn people, they 
have really treated me very badly." 

In the pet tion, stress is laid upontb’s 
express on p.s embodynga defin te re'UR 1 
on t' ei*art of Mrs. Gar ingeto live w th 
her husband again in the event of his 
returning to h’s employment on the Abu 
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Road side. It is very difficult to attach 
any such, mean rig to the p hrase ii t is 
read with its context. Morto\er, when 
Mrs. Garlinge was n th e wtness hex, she 
was not cross examined on the po ut, or 
asked to say what she really meant and 
whether she would have re used to re¬ 
sume marital relat ons with her l ushr.nd 
on 1 is return to employment on the Alu 
Road side of the Rc.i way. A§ we shall 
show presently, the petit-oner s own 
evidence is inconsistent with the asseit:on 
of any such refusal on the part oi his 
wife, and there was produced at the ti al 
in the Court below and placed on the 
record, a letter of the petitioner to his 
wife, dated the 20th of September 1919, 
in wh-'cli, while expre c sinp sire nr rcsenl- 
ment at the news that his wi e had 
chosen in his absence to become a mem¬ 
ber of the Roman Ci/tholic Church, and 
also resentA g certa'n expressions u:*ed 
by her in some o^h^r lei ter not upon th s 
record, he certa nlv now*’, ere suggeslsthat 
he und rstood his wile to have re'used to 
live with hm in the event of his return 
to work at Abu Road. 

Now we have it that during the year 
1920 the respondent was living with h c r 
own people at Ajmer. The petitioner 
was employed at Abu Road and vsited 
his wife from time to time in Ajmer. 
About the end of October 1920, accord¬ 
ing to the peti’ioner. h- came to the 
house wh’ch hi-, wk-was then < ccupy ng 
in Ajmer. (We note that he speaks of 
it as “my house," so that presumably 
she was not living with h_*r peoplethen). 
He arrived in the early morn’ng, about 
6-15 A. m.. and he means the Court, to 
understand that his arrival was unex¬ 
pected. He say's that he found his wife 
and the co-respondent together in a room 
in which there was no bed. The co-re¬ 
spondent was fully dressed and Mrs. 
Garlinge was wearing a dress'ng gown, 
hut they' w:re lying side by side on the 
floor The petitioner wishes the Court to 
understand that what he then saw left 
no doubt whatever in his mind as to the 
nature of the relit'ons between the two. 
Nevertheless he raised no alarm at the 
t : me and made no attempt to obtain 
there and then corroborative evidence. 
He says he kicked the co-respondent and 


told him that if he ever came near the 
house again he would be severely' dealt. 
W ;th. Nevertheless, after this scene, the 
petitioner goes on to depo c e, that about 
Christmas time that very year he returned 
to Ajmer and lived with his wife du¬ 
ring the 1 /oli.lays. Again, he soys, in the 
monih of Pebiuary 1921 be I ved with 
hs wle for al out one monih. In the 
ord nary meaning o‘ these words used 
in this connection, they imply that he had 
resumed marital relations with his wife; 
which would in the citcumsta nces he a 
condonation of her adultery, if in fact she 
had been unfaithful. We h\e been told 
in argument that the petitioner did not 
mean to imply by the expression above 
qu .tel lhat he had resumed marital r<la- 
ti ns wi h h s w ie. W t <.^n only deal w th 
th.- ev de ce; s t st: nds up- n Hi s record 
an 1 gi\ ethe or din. r lyaccei t, d meaning to 
ord nary' words. If our nferer.cej are in 
anv way* un.ust to the pet ticner, it is 
only one further rea-011 for ret rett ng 
that the petitioner when gv ug evidence 
was not properly taken in liana by his 
Counsel or by the Court, and care taken 
to elicit the facts. 

The rest of the evidence for the peti¬ 
tioner consists ot certain letters, regarding 
which we have already' said all that is 
necessary’. 

There remains the evidence of two 
household servants. A mm named Ram¬ 
zan, who is the petitioner's cc ok. and a 
woman mined Jann'ni, who cooks for 
the respond nt. The gist oi Ramzan’s 
e\ i leucc is to the effect that the co-rt- 
spondent Prior paid frequent visits to Mrs. 
Garlnge at Ajmer while her husl and was 
absent on duty. He deposes further that 
ou two occasions at least he saw the co¬ 
respondent lurking in the nala behind 
the l ouse at a late hour of the evening, 
or after nightfall an 1 that 011 one occasion, 
e.t about midnight, he taw Mrs. 

Garlin.e going out of the house in the 
direction of th t nala. On that particu¬ 
lar occasion he did not follow her and 
he does not know whether Mr. Prior 
was in the nala. He admits, more¬ 
over, that on the said night the peti¬ 
tioner was sleeping in the house, sc 
that we are asked to believe that the 
respondent actually' left the house, wit>h 
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her husband inside, in order to go and 
meet her lover in the nula outside. The 
evidence of this witness seems to us 
flimsy and untrustworthy in the highest 
degree. We do not know when he inform¬ 
ed his master of the facts which he bad 
observed. He certainly did noi do so at 
the time of theii occurrence. The woman 
Jamini really proves nothing at all. She 
refers to a period of time during which 
Mis. Garlinge was living in the same 
house with her own mother, her father, 
her brother, her sister and her own 
little daughter. During this time, the wit¬ 
ness says, Mr. Prior frequently visited 
the house, and she found him drinking 
tea there four or five times when she 
arrived at b o’cljck in the morning. At 
that time Mrs. Garl nge was in bed. 
Whether the witness intended the Court 
to believe that the co-respondent was 
drinking tea by the bed side of the 
respondent or in some other room was 
never cleared up. As a matter of fact 
the Trial Court has attached little or no 
importance to the evidence of these two 
witnesses. He has relied on the evi¬ 
dence of the petitioner, which he con¬ 
siders as practically uncontradicted. Both 
the respondent Mrs. Garlinge and the 
co-respondent Joseph Prior went into 
the witness-box and denied the allega¬ 
tions against them. Mrs. Garlinge’s 
denial was not explicit as it no doubt 
would have been, if she had had the 
benefit of the most ordinary legal advice, 
but she undoubtedly meant to deny the 
allegations against her. She had another 
story to tell regarding an episode which 
undoubtedly did take place at Abu Road, 
in the month of July 1921. There 

was a violent quarrel between the 

petitioner and the respondent in that 
month at Abu Road, ending in the first 
rupture between them of which we can 
discover any real evidence on this record. 
We do not desire to go into the details 
of this matter as the name of another 
lady was dragged into the case, and she 
has had no opportunity of being heard in 
connection with the affair. But Mrs. 
Garlinge’s statement that it was her 
husband who turned her out of the house 
wh'ch he wi. s then occupying at a.1 u 
Road, and her further statement that 


she was at that time making allegation 
against her husland regarding his con¬ 
duct with another woman are both 
corroborated by independent evidence. 

This is the state of the ev'dence on 
record on which we are asked to as¬ 
sume the grave responsibility of con¬ 
firming a decree for the dissolution of 
marriage. 

The case has been tried in the most 
unsatisfactory manner conceivable. We 
have already commentt d upon the plead¬ 
ings, the way in which evidence incon¬ 
sistent with the pleadings was admitted 
ancl the absence of any provision forkj.al 
representation for the wile. We feel 
bound to add that the learned District 
Judge seems to hive dealt with this 
matter without any adeqi ate realisation 
of the serousness of tie d<er t t which 
le was asked to pass, or the import¬ 
ance of the questions laid befort him 
for adjud'cetion. We certainly cannot 
take upon ourselves the responsibility of 
confirming the decree c f tl e Couit be¬ 
low on the materials on this r t cord. We 
ought to note it as a point in fcvoir 
of Mrs. Garlinge that at the earliest 
possible moment she filed a petition in 
the Court below by w*} of appeal against 
the decree cf the learned District Judge. 
She had no right of appeal but the 
obvious intention of the legislature as 
expressed in section 17 cf the Act is 
that this Court, upon a reference for 
confirmation, should review the entire 
evidence and come to ts own con¬ 
clusion whether facts siiffirenl to justify 
a decree for the dissolulirn of marriage 
are or are not established by that 
evidence. We do not think that on the 
materials on this rtcord there is any 
evidence upon which a Court ought to 
find, or ought to have found, that Mrs. 
Garlinge was guilty of misconduct with 
the co-respondent Joseph Prior, or with 
any other person. 

The result is that we must refuse to 
confirm tfie decree of the Court below 
but on the contrary, we hereby set aside 
that decree and dismiss the petition. The 
pet'-tiorer must bear the costs of the 
opposite parties, throughout, including 
the fees for the Counsel, who has been 
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employed to act for the respondent Mrs. 
Garlinge at the hearing in th : s Court, 
which we fix at the sura actually certified 
by Counsel 

z. k. Petition dismissed. 


BOMBAY HIGH COURT. 

First Civil, Appeai, No. 274 of 1922. 

Fel ruary 21, 1923. 

Present :—Sir Norman Mackod, Kl\, Chief 
Justice, aid Mr. J a si ic e Crump. 

The GOVERNMENT of BOMBAY— 

Pi, ai nti ff —A ppele ant 
versus 

khanderao RAMCRANDRA 

T AIvP A^E— Defen dant— 
Respondent. 

Land Acquisition —Toka land—Rates of assess¬ 
ment and capitalisation. 

Where Toka lands are being acquired, 
Toka tenants are entitled to some consideration 
in fixing the rate of assessment on the value and 
the rate at which it should be capitalised, and they 
are not to be treated as if on the expiry of the 
period of their leases they would be rack-rented 
off their lands, [p. 138, col. 2.] 

First appeal from the dedsr'on of the 
Tribunal of Appeal, Bomba)", in Reference 
No. 29 of 1920. 

Mr. Kanga, Advocate-General, (wilh 
him Mr. J C. G. Bowen } Government 
Sol : citor), for the Appellant. 

Messis. B.J. Desai and Campbell, (with 
them Messrs. K. N. Koyajee, instructed by 
Ardeshir, Hormusji, Dinshaw and Co., for 
th** Respondent. 

JUDGMENT.— These are five appeals 

from the decision of the Tribunal of 
Appeal in References Nos. 29, 31 and 
32 °f 192° and 78 and 79 of 1920, in 
which certificates have been given that 
they are fit cases for appeal to the High 
Court. Those cert'ficates appear to have 
been granted on the ground that an im- 
portant question of principle was involved 

although as a matter of fact if a 


queslion of princple was involved, it hnd 
already been Lei ore the High Court on 
two d fferent occasions, and tli e H gh 
Court, as far as it could, laid d< wn what 
method shou’d he followed w th regard 
to the apportionment of the present value 
of Toka lands between Government and 
the Toka tenants. But it seems that 
each party wants th's Court not only 
to lay down some uniform method of 
apportionment, but to go still further and 
fix the rate of assessment for arriving 
at the apportionment in all cases. No 
doubt that would be very desire 1 le, 1 ut 
considering the varying nature of these 
Toka lands, it appeals to us to be out 
of question to attempt to rule that in 
every case where T‘ka land is accu’rfd 
by Government, the rat e of assessment 
which it is expected Gc\ eri ment wru’d 
!ev> in 1929 when the fi:ty yea rs’ perie d 
exp ; res, is a certain percentage e of the 
present value of the land, because th e 
rate to be r.ow fixed on the present 
value of the land must be determined 
in each case according to the projects 
which the land has of improving or de¬ 
creasing in value, and other vaiyir.g 
circumstances. 

On that question it may be said that 
the lauds in all these refeiences were of 
very much the same nature, and tber 
value was fixed at a time when the 
value of land had risen by speculal i< n 
considerably beyond the usual rate, wh le 
there does not seem to be much pics- 
pect of those values increasing ly the 
year 1929. It may even be lhat these 
lands by 1929 mi^ht decrease in value. 
However that may be, we have to fix a 
rate for the assessment and ano1heri a t e 
for the interest at wh ; ch the assessn ent 
should be capitalized. As was staled in 
Madhavdas Gokcldas Pasta v. The Govern¬ 
ment of Bombay (1912) Birst Appeal No. 147 
of 1911, decided by Scott, C. J., and 
Batchelor, J., on April 10, 1912, (Unre 
ported) which is known as Pasta's case :— 

"In respect of lards he’d under the 
Tcka tenure the right of Government to 
inerer.se the Toka rent is not subject to 
any spcoifij imitation. The present Toka 
rent for the land in question is 
Rs. 13-11-7. By a resolution of Aug' st 
14, 1879, ren t was declared for a 
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period of 50 years. The next rev: s'on 
will therefore takelh.ee in 1929. It is 
agreed that the amount of rent receivable 
up to that time is of a present value of 
Rs. 213: the contest is as to the value 
of the subsequent interest of Government 
in Toka rents payable alter that date. 
The question is one whek cannot be 
settled with anything approach'ng to 
certainty tut the claim formulate* 1 , by 
Government and accepted by the Tribunal 
of Appeal i s based upon two probabilities, 
first that Government will jn 1929 ad¬ 
here to their declared policy of demand¬ 
ing four per cent, of the estimated value 
ot building land as the rent or assess¬ 
ment payable to them and secondly that 
the value of the land in question will 
certainly not be less than that fixed as 
its j r °sent value under the proceedings 
which have, resulted in its acquis t or by 
the Improvement f.Trust. Taking then 
rs. 2-5-0 per square yard as the present 
value making a total value of Ps. 18,278, 
a four x>er cent rent in 1929 would pro¬ 
duce Rs. 731 per aunum. Although 
Rs. 731 is two-thrds of a six per cent, 
return on the capital value and would at 
present oi ly leave two . er cent ftr the 
tenant, the quest ion to be determined is 
whether Rs. 731 is a rent charge greater 
than the property can reasonably be ex¬ 
pected to bear in 1929 having re> ard to 
the prospective development of budding 
land in the north ot the Island. Upon this 
jjoint the memi ers of the expert Tr bunrl 
entertain no doubt. They say, ‘We ha\ e 
arrived at the \ iew that it will be lard 
rpe for building when that assessment 
comes to be levied, and land of this area 
and ri[e for building in that local ty and 
position will carry the assessment refer¬ 
red to.’” 

There is no doubt the land in that case 
was valued as not ripe for building at a 
very low rate of Rs. 2-5-0 per square 
yard. Assuming that the land would be 
ripe for build 1 ng in 1929 and wou’d fetch 
anvth’nv between Rs. 5 to Rs. 15 per square 
vard, four per cent, on Rs. 2-5-0 would 
be a very much smaller rate on a value 
between Rs. 5 and Rs. 15. But it must 
also be tememlercd that Iho ra1 e of 
Government Paper was 3$ p e r cent, at that 
time. 


It seems to us that it is hopeless at 
the present moment to speculate on wLat 
the Government pol cy w 11 be n 1929. 
An nttcmxit w'p-s made to place beiore the 
Tribunal evidence that the present pol cy 
of Government was, in the case of Toka 
land which came into the possess'on of 
Government, to demand a six per cent, 
rat^ on the present value. But the letter 
o' the Co'lectoT wh ch was put ;n wi.h 
the reply <-i’ Government was dated some 
t ine in 1921, and such a declaration of 
polic> could , ot affect the apportionment 
to l>e made by the Court as of the date 
when the land was notified. It also 
appears to us useless to inqu’re into what 
a purchaser of Goverrment rights in Toka 
land \v«>:_1 d g ve for such rights, or what 
n present owner f t Toka lai d w<uld put 
by at the lire sent moment in ordir to 
secure hs pos : ti n in 1929 when the pre¬ 
vious settlement came to an end. All such 
calculations are themselves purclj* lane'-ltd, 
and do not in any way assist tli - Co it in 
arriving at a conclusion which itself 
can only be based on pure specula¬ 
tion. They merely delude tte Court 
into think ; ng that it has arrived at 
a conclusion, not on sepeculat On, but on 
sound reasoning. We have to decide be¬ 
tween the views of Government, and no 
doubt we have to consider that Ihev are 
entitled at the end ot the period to re¬ 
assess the land at a rate entirely witlun 
their discreti n, and the views of the 
claimants the present owners, wl o may 
consider that they have rights in the 
nature of occupancy rights, wl ich would 
entitle them to pay something less than a 
rack rent, which otherwise Government 
would chaive on the tas’s th t the lands 
were liable to be resumed at the end of 
the period. 

Whether in 1929 there will be any 
Tok.i tenants still left in Bombay is also 
problematical. But if there are any, it 
is quite possible that they may attempt 
to urge their claims in this Court, and 
naturally it ig quite impossible fc-r any 
one to place any value on such claims at 
the present moment. Still our own 
view is that Toka tenants ate entit'ed 
to some consider-»t ; on, and they are not - 
to be treated at the present day as if 
in 1929 they would be rack-rented off 
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tlieir lands. In these cases we have to 
fix the rate of assessment on the present 
value and the rate at which it should 
be capitalized: and on a consideration of 
all the arguments which have been placed 
before us by the Advocate-General for 
Government and Mr. Desoi, we think we 
should fix four per cent, as the r ; -te of 
assessment on the present value of the 
land ?.nd six per cent, as the rate for 
capitalization. The late of capitalization 
can, we think, be laid down with ab¬ 
solute certainty. We have to take the 
present value of an annual payment to 
commence in 1929; six per cent, is the 
usual rate of interest, and has always 
been considered the usual rate of interest 
in this Court, so we see no reason why it 
should not be adopted in these cases, 
without considering wdiether the assess¬ 
ment of these Duds in 1929 will be w'ell- 
s’ecurcd 01 unsecured. It is certainly de¬ 
sirable in all these cases that we should 
avoid as far as possible fanciful specula¬ 
tion which can be of no assistance towards 
fixing a figure which is itsell a matter of 
speculation. For the purpose of ap A or- 
tionment between the rival claims of 
Government and the tenants we may say 
that it would not be fair in.1929 to fix 
the prospective rate of assessment higher 
Lanfour per cent., while there may be 
cases in which it may be equitable to 
allow a lower rate. Therefore, calcula¬ 
tions will be made in each of the rrfer- 
ences according to the rates which we 
have laid clown, and the orders of the 
Tribunal of Appeal will be amended in 
accordance with our decision. 

One cross-objection was urged on Ihe 
part of the respondents in References 29, 
31 and 32 of 1920 against the direction 
that they were to get only half their 
costs from Government. But Reference 26 
was tried together with these References, 
and the claimant in Relerence 26 got all 
his costs. We presume that tl e Tribunal 
considered that on a co s : derationof tee facts 
in these References Nos. 29,37 and 32 the 
fair order was to make costs payable only 
to the extent of hal\ That is entirely a 
matter within the discretion of the 
Tribunal and we cannot possibly interfere 
with it. 

K » Or dir a$$ord%ngly. 
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ALLAHABAD HIGH COURT. 

Lexters Patent Appeal No. 45 

or 1921. 

June 5, 1922. 

Present: —Sir Grimwood Meais, Kt., Chief 
Just'ce, a:ul Mr. Justice Coku’ Prasad. 

R.AM DAS AND ANOTHER — PLAINTIFFS 

—APPELLANTS 

versus 

DUBRI KOERl— Defendant— 
Respondent. 

Res judicata— Junsdic/ion of Civil and Revenue 
Courts—Question hied in Revenue Courts, 'whether 
can be re-agitated it: Civil Conti;. 

Where a Revenue Court having jurisdiction to 
decide a matter has heard and finally dc tc 1 mined 
it. a suit ; n the Civil Court to question the de¬ 
cision of the Revi 11 ue Court is not ccrnp<t<nt. 

Plaintiff brought a suit in the Revenue Court 
to eject the defendant as his sub-tenant. It 
was held that the defendant was not a sub-ten¬ 
ant but a tenant-in-chief paying rent to the zemindar 
and the suit was dismissed. The plaintiff then fi* Id 
a suit in the Civil Court to set aside the decree of 
the Revenue Court and to get possession oi the 
land : 

Mild, that the suit was not maintainable. 

Batjit v. Main pat, .jo Ind. Cas. 118; 41 A. 203; 
17 A. L. J. 60, followed. 

Letters Patent Appeal a airst tj,e judg¬ 
ment of Mr. Justice Stuart revers ng that 
of the Additional Subordinate judge, 
Ghazipur. 

Mr. A Sanya!, for the Appellant. 

Dr. M. L. Agancala, for ti e Respond¬ 
ent. 

JUDGMENT. —The pVntiff brought a 
suit in the Revenue Court 1 o eject the 
defendant as 1 is sub-tenant. Tne j uit 
was fought out up to the Court of the 
Commissioner and it was held that the 
defendant was net a sub-tenant, but a 
tenant-in-chief paying rent to the zemin¬ 
dar. 

After failing in the Revenue Court tl e 
plaintiff instituted the present s u it in 
the C vil C01 rt for setting aside the 
decree of the Revenue Court above-men¬ 
tioned and for the possession of the land 
in dispute. 

The defendant’s contention was that 
he was the chief tenant and that such a 
su’t did not lie and was barred by tl e 
rule of r s judicata. 

The MuV.sif dec; e. d the suit, ho 1 ding 
that the Re. cn’ e Coi its were not com¬ 
petent to dec de ti; e question that the 
•Jefenda it was th.e chief tenant and not 
a sub-tenant of the plaintiff, and the 
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present suit, being between rival tenants, 
was one cognizable by the Civil Comt. 
Tiiis decision was affirmed on appeal. 

The defendant appealed to this Court 
ard a learned Judge of this Court has 
allowed his appeal and d : soiissed tne 
plaintiff’s claim. No doubt it was the 
tendency of the Court in earlier cases to 
allow such suits to be brought in the Civil 
Court, but this view has now been de¬ 
parted from. 

Mr. Justice Piggott has very clearly 
discussed and put the present po : nt of 
view in Baljit v.- Mahipat (1). We are 
in full agreement with his view. The 
plea of sub-tenancy has been heard and 
final'y determ : n ed by the only Court 
capable of entertain’ng it, and the 
present suit of the p’aintiff to have the 
dec : sion of the Revenue Court set aside 
m st fail. 

For these reasons we agree with the 
decision of the learned Judge of this 
Court and dismiss the appeal with 
costs. 

Appeal dismissed. 

Z. K. 

(1) 49 Ind. Cos. 118; 41 A.*03; 17 A. L. J. 60. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 61 

of 1921. 

June 6, 1922. 

Present: — Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Justice Gokul Prasad. 
BHOJ RAJ— PLAINTIFF —Appeixant 

versus 

HARDEVA and others—Defendants— 

Respondents. 

Easements Act (V of 1882), s. 59 -Licensee, 
whether can claim adversely—Transfer of firofiertv 
— License, whether cancelled . ^ * 

A licensee cannot, by enjoying the license lor 
any length of time, acquire rights adverse to the 
licenser. 


Where a licensor transfers the property in res¬ 
pect of which the license has been tnjoytd, the 
license ceases to exist. 

Letters Patent Appeal aga'nst tl e judg¬ 
ment of Mr. Justice Stuart reversing that of 
the District Ju dge, Aligarh. 

Munshi Panna Lai, for the Appellant. 

Munsbi Gulzari Lai, tor the Respond¬ 
ents. 

JUDGMENT. —This appeal arises out of 
a suit brought by the plaintiff (appel¬ 
lant) to recover a certain plot of waste 
land in the village from the defendants 
who, according to the plaintiff’s lega¬ 
tion, have erected certain thatched sheds 
and cattle troughs without his permission 
a short t : me ago. 

The defence raised was (1) that the 
sheds were 25 years old. (2) that the 
plaintiff had lost t tie because of want 
of possession for 12 years, and (3) t at 
these constructions were necessary for the 
defendants’ cu’t'vation in the vl’age, or, 
in other words, that they were appurten¬ 
ant to their holding. 

The First C..urt dismissed the su't on 
the ground that it was barred by time 
because the plaintiff had not proved his 
possession within 12 years of suit. 

The lower Appellate Court found, in 
concurrence with the First Court, that 
the constructions were more than 20 
years old and that the defendants were 
mere licensees ; that the plaintiff having 
got the property from the original 
licensors by virtue of transfer, the license 
ceased to exist, hav'ng r e ga> d t 0 section 
59 of the Indian Easements Act (V of 
18«2), and the defendants were liatle to 
ejectment. It accordingly decreed the 
plaintiffs suit. 

The defendants cam e up in appeal and 
a learned Judge of this Court has dis¬ 
missed the plaintiff's claim on the groi nd 
th?t a zemindar cannot revoke a license 
Uke this at his will after the tenant 
has enjoyed the privilege for more than 
twelve years. As a general proposition 
of the law, we cannot accept this state¬ 
ment of the law as correct. A licensee 
cannot by enjoying the licence for any 
length of time acquire rights adverse to 
that of the licensor. The question whe¬ 
ther a certain class of land is appurtenant 
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to the holding of a tenant is one of fact 
depending upon the circumstances of each 
particular case. In th : s case, as we have 
stated above, the lower Appellate Court 
has found that the defendants did not 
hold the plot in suit or the construc¬ 
tions thereon as appurtenances to their 
ho'ding. On this finding and the further 
fact that the plaintiff was a transferee 
from the original licensor, the license 
had ceased to exist by operation of law 
and the plaintiff was ent.tled to a decree. 
We, therefore, allow this appeal. As a 
claim based upon false allegations by a 
zemindar is one which does not meet 
with our approval, we refuse him his 
costs in all Courts. The result is that 
the judgment of the learned Judge of 
this Court is set aside and the plaintiff’s 
claim is decreed, but without costs. 

Appeat decreed. 

Z. K. 


PRIVY COUNCIL. 

Appear from the Calcutta High Court. 

April 13, 1923. 

Present :—Viscount Haldane, Lord 
Dunedin and Sir John Edge. 

NABA KUMAR D AS and others— 

Appeeeants 

versus 

RUDRA NARAYAN JANA and another 

—Respondents. 

Construction of document — I.rase of jungle land 
ty Government—Clearing land for cultivation, 
meaning of — Non-compliance with condition — 
Forfeiture. 

Government granted a lease of a tract of jungle 
land to the plaintiff. One of the clauses of the 
lease provided that one-eighth of the entire area 
leased must be cleared and in a fit state for cul¬ 
tivation at the end of the fifth year, and that 
at any time thereafter an officer of Govern¬ 
ment might enter on the land and cause it to be 
measured for the purpose of ascertaining whethe r 
the condition had been fulfilled. In the event 
°t failure to comply with the condition the lessee 
was liable to the forfeiture of all rights in the land 
under the lease. After the expiry of theperiod 
1 years an officer of Government proceed¬ 
ed to the 8pot and after an inspection of the land 


but without taking measurements, made a repoit 
that the condition had not been fulfilled. The 
lease was thereupon determined: 

Held, (r) that the obligation in the lease to clear 
the laud and to put it into a fit state for cultiva¬ 
tion. extended to the extraction of the stumps 
of trees as well as to the cutting clown of the 
timber ; [p. 1,2, col. 2.] 

(-’) that the lease did not impose an obligation 
on the Government to take measurements, the le 
was a right to do So but no duty; fp. 14 3, col. 1.] 

( 3 ) that the forfeiture was not invalid merely 
for the reason that the officer who made the re¬ 
port did not take measurements, especially in 
the absence of positive evielcnee showing that 
the condition had been complied with. [p. 143, col. 

P- 144 . ol. i.] 

Appeal from the judgment and decree of 
the Calcutta High Court, reversing tl.at of 
the Subordinate Judge, Third Couit, 
24-Parganahs. 

Messrs. De Gruyther, K. C , and Bugram , 
for the Appellant. 

Messrs. Dunne , K. C., and Ramsay, iux 
the Respondents. 

JUDGMENT. 

Viscount Haldane. —In this litigation 
the High Court at Fort Wiliam, as the 
Court ol Appeal, reversed judgment and 
decree of the Subordinate Judge, Third 
Court, 24 -Parganahs. The appellants 
had brought a suit in the latter Court 
for a declaration that forfeiture by the 
Government of a certain, lease and agree¬ 
ment was invalid and that they, as plaint¬ 
iffs, were entitled to possession of the lard 
the subject of the lease. The learned 
Subordinate Judge decided in favour 
of the plaintiffs, but the Pxigh Court allow¬ 
ed an appeal from his decision and dis¬ 
missed the suit. The present appeal fs 
brought by the plaintiffs, and it seeks to 
have the decision of the learned Judge 
of first instance restored. The only question 
now relevant for determination is whether 
the resumption by the Government i n 1906 
of Crown land in the Sunderbans, oiigi- 
nally leased on the 7th December 1900, 
and a subsequent po/lah by the Govern¬ 
ment dated the27th July 1909, infavour 
of ^e respondent, Rudra Narayan Jana 
were validly made. ’ 

The only material facts are not numerous. 
A lot called Monsadwip in Saugor 
Island, Sunderbans, w-as put up "to 
auction by the Government for settle¬ 
ment, and the highest bidder was one Golak 
Chandra Das. At his request the Governs 
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meat on the 71I1 December 1900, granted 
a lease in favour of Golalc Chandra Das 
himself, Narayan Prashad Baliav, Prr.sar- 
na Kvimar Moiti, Narendra Nath Bhui- 
ya , and Kubir Charan Patra. By partition 
deed the shares of the first three were de¬ 
clared tobeof 4 annas each, and the shares 
of the last two of 2 annas each. These 
lessees, or their representatives, were the 
original plaintiffs and the appellants here. 
I11 August 1903 the first respondent. 
Radio Narayan Jana, purchased from ;he 
successors-in-title of Golak Chandra Das, 
who had died,'a 2 annas share of the 
4 annas share to which the latter was 
entitled. 

The lease of the 7th December 1900 
gave an occupancy right for forty years 
from April 1901, of jungle land. Under 
the third clause of this lease one-eighlh 
of the entire area leased was to be cleaied 
and to be in a fit state for cultivation at 
the end of the fifth year,and at any time 
after the expiration of the fifth year the 
Sunderbans Commissioner or other officer 
appointed by the Government' or any per¬ 
son authorised by him might enter on the 
land r nd cause it to be measured f or the 
purpose of ascertaining whether this 
condition had been fulfilled. The fourth 
clause provided that on failure to comply 
with the above clearing condition, the 
lessees sho ild be liable at the discretion 
of the Government to the f orf eiture of all 
rights in land under the lease or to an. 
annual penalty . The Government, if 

the lease was determined, was to have the 

right of immediate re-entry. There was 
also a provision for the construction bv the 
lessees of “protective works” with, a right 
in the Government to put an end to the 
lease in case these were not constructed 
within a time prescribed. In Ihe view 
which their Lordships take of 1 he case it 
is not necessary to consider this provision. 

B/ an agreement of the same date with 
the lease, the 7th December 1900, the les¬ 
sees covenanted that they would undergo 
the penalties set forth in “the clauses 
of the lease, ” provided that the Sunder¬ 
bans Commissioner or other officer should 
give to them or th e ir legal representatives 
fifteen days notice within which to. show 

cause why the penalties should notbeen- 
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forced. No question now arises ©n this 
covenant or proviso. 

O.i the 12th April igoC Mr. Sunder, who 
as Settlement Officer had taken over ihe 
d ties ol the Commissioner in the Sunder¬ 
bans, an office which had been abolished, 
visited the property leased. He had pre¬ 
viously made various intimations of visits 
which were not carried out, and he had, on. 
the occasion 01 which he actually insj ected, 
arrived three days before the time he had 
intimated. These circumstai c-es, howeve> s 
do not affect the question, of his rig hi. He 
appears to have gone to ihe property and 
to have looked at it with the aid of his 
bino culars both whe n he landed a.nd subse¬ 
quently from a boat. The properly was 
stated by ihe Trial Judge to be “ a vast 
tract of forest and swamp, comprised in Ihe 
area of 7,532 miles, k n own as the Sunder¬ 
bans,” consisting of “a tangled region of 
estuaries, rivers and water-courses, enclos¬ 
ing a vast number of islands of various 
shapes and sizes.” The property leased, 
was included in Chuck Mor.sadwip which is 
in Saugor Island, one of these islands. 
The Sunderbans is by nature a swampy 
jungle covered with trees. The soil is 
alluvial soil, formed by deposit from the 
Ganges at whose mouth it is. The Govern¬ 
ment had, for a long time past, been taking 
steps to re-claim it, and to convert the 
jungle from being the mere home of wild 
beastsintorice tracts. For this purpose it 
was necessary not only to cut down 
the trees but to take out their 
stumps, and improvement leases were 
being granted on terms, such as those in 
the lease in question, which should secure 
that this was done. It is, therefore, plain 
that the obligations in. the lease to clear 
end to put into a fit state for cultivation, 
extended to the extraction of these stumps 
as well as tothe cutting down of the timber. 

Mr. Sunder appears first to have landed 
on the lot of the respondent, Rudra 
Narayan Jana. He subsequently got into 
0 boit in order to have a view of other 
portions of the property, alighting on at 
least one spot. He was engaged for, at 
all events, two hours in looking at the prop¬ 
erty leased, which extended to about 
3,000 acres. He did not take measurements. 
The learned Subordinate Judge speaks as 
though he was bound to do this, but it 
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is clear that there was no obli£ r.tion to do 
so imposed by the lease. There was a 
right it the representative of the Govern- 
ment thought proper, to enter and make 
measurements, but no duty. What the 
Settlement Officer had to determine, as 
a matter of fact, was simply whether orc- 
eighth of the entire area leased had 
been cleared and put into a state fit for 
cultivation within the stipulated tunc. 

On the 23rd April Mr. Sunder reported 
to the Collector ot the 24-Paraganahs 
at Alipur that he had inspected ar.d had 
found Only Rudra Narayan Jar a and a 
few raiyats who held under him On the 
property. He stated that the clearing con¬ 
ditions hadnotbeen fulfilled, and that only 

a small portion had been cleared by Rudra, 

who ha d obtained son e pa ddy 1 r om it. He 
. also said that the “protective works” 
had been commenced. as to this, 
however, for reasons corrected whh 
the absence of a desk nation by the 
Government ol the site for them, r.o 
question has been raised on the argument 
in the appeal. He recorn mended in his 
report that the lease should be deter¬ 
mined and the estate brought under 
direct management by the Government. 

It was contended f or the appellants that 
the substance ol thisevidence was displaced 
by cerlain documents put in at the trial 
by the Government. These documents were 
in the nature of a rent-roll proceeding on 
measurements stated to have been made 
about the beginning of the year 1909. The 
rent-roll itself was prepared on the nth 
January in that year. It was relied on 
by the Subordinate Judge as showing 
that the land must have been made fit 
for cultivation by 1906. The appellants 
offered evidencethat there had been measure¬ 
ments made f or the Government in 1907, 
but both Courts rejected the testimony 
of the witnesses as false. In the Court 
of Appeal it was pointed out that the en¬ 
tries in the rent-roll are ambiguous as to 
whether more than 942 bighas were stated 
to have been fitfor cultivation on the 6tk 
Apiil 1906. If there was no more than 
this amount made fit by then, the eighth 
part of the whole, amounting to 1,250 
bighas , could not have been made fit with¬ 
in the time stipulated. The rent-roll was 
prepared by a clerk, Mahesh Chandra 


Dutta, from material which appeared to 
have been furnished to him by other clerks. 
There is no reliable evidence as to the 
entries having been the work of anyone 
who had sufficient first hand knowledge. 

The Court ol Appeal, moreover, points 
out that there was ambiguity in the entries 
as to the dates at which the tenants were 
treated •' s actually being in possession of 
land that had been rendered fit for culti¬ 
vation. 

But however this may stand there is 
another objection which their Lordships 
think fatal to the entries in the rent-roll 
being relied on as evidence which could out¬ 
weigh the dhect testimony of the witnesses 
who say that the stipulated eighth part 
had not been adequately cleared by April 
1906. Mr. Sunder went into the witness 
box; and stated that he had seen the proper¬ 
ty and, as the result, had advised that, 
as he had found that the clearing 
stipulated for had not been perlormed, the 
Government should resume the property 
leased, as was actually done. Nothing 
was put to him in his cross-examination 
about the rent-roll or the entries in it. 
If, as was suggested at the Bar, this was 
because the document was tendered 
by the Government, a defendant at the 
trial, as pr rt of its case, only after Sunder 
had been in the box, an application 
might hove been node to re-call him 
lor further cross-examination. There is, 
however, no suggestion that there was any 
such application. Sunder was not even 
cross-examined on the alleged perfunctory 
character of his inspection. The learned 
Subordinate Judge relied largely on the 
circumstance that he did nor measure. 
But lie was not bound to 111 ea sure. His 
evidence was that he could see and saw 
that the proper quantity of land had not 
been cleared. If this statement was chal¬ 
lenged it should have been challenged, 
by cross-examination directed to the imprac¬ 
ticability' of forming a judgment by mere 
inspection, even with the aid of glasses, 
as to the proportion of area cleared. 

A ter the forfeiture had been declared 
and an interval had elapsed, a fresh lease 
was granted to the respondent, Rudra, on 
the 2 7th July 1909 who, it was admitted, 
could not be said to have been in a fiduciary 
position. In consequence of this lease 
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to him he w 3 s joined asa defendant in the 
suit along with the Secretary oi State. 

The Trial Judge found that the defend¬ 
ants had failed to prove that the 
clearing conditions ol the lease had 
been broken, and on this ground gave 
judgment against them. The Court of 
Appeal held that the learned Tiial 
Judge had laid .undue stress on jungle 
cutting alone. The stumps had to be ex¬ 
tracted also before the land could be fit i or 
cultivation. It was la rgelv on the ground 
that this was proved not to have been 
done that they reversed the decision. 

For reasons which they have already 
sufficiently indicated their Lordships concur 
in the view taken in the High Court at 
Fort William on the appeal 1 rom the Trial 
Judge, and they will humbly advise His 
Majesty that this appeal should be dis¬ 
missed with costs. 

z> Appeal dismissed. 

So icitors for the Appel ants:—Messrs. 
Chapman. Walker and Shephard. 

Solicitors for t .e Respondents:—Messrs. 
W. W. Box & Co. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 518 of 1922. 

June 1,1923. 

Present: —Mr. Justice Lindsay and Mr. 

Justice Sulaiman. 

SHANKaR LaL—Defendant— 

Appellant 

versus 

KIRARI MAL and others—Plaintiffs 
and D efendants—Respondents. 

Custom — Pre-emption — Pre-emplor associat¬ 
ing stranger in claim — P.irlicd pre-emption 
whether permissible — Vendee acquiring position 

tiual to pre-emptor during pendency of suit _ 

Title defeasible. 

Wnere property situate in two mahals is sold 
and a s u it for pre-emption is brought by persons 
some of whom are co-sharers in both mahals 
and the others only in one of them, the suit c f 
the former is liable to be dismissed, as, in res¬ 
pect of the property situate in the mahal i n 
which they alone are co-sharers they disentitle 
themselves from pre-empting by usociatJng 


with them in their claim persons who are strai gcrs 
to tne property, and in respect of the property 
situate in the other mahal they cannot be per¬ 
mitted to enforce thiir right oi pre-emption, 
as they arc bound to take over the whole bar¬ 
gain and not only a portion of it.. The s U ’t must, 
however, succeed so far as the claim cl these 
plaintiffs is concerned who are co-share is in 
one mahal only, for they are entitled tc preempt 
only that portion of the property which is situate 
in tne mahal in which they are co-sharers and have 
sued to enforce that right, [p. 145, col. i.j 

A vendee cannot by acquiring, during the 
pendency of a pre-emption suit, a defeasible 
title equal to that of the pre-emptor defeat the 
suit for pre-emption, [p. 145, col. 2,] 

Nabiban Bibi v. Kauteshar Rat, 4 A. L. J. 351; 
A. W. N. (1907) no; Kauleshar Rai v. Nabiban 
Bibi. 3 A. L. J. 426; A. W. N. (1906) 164; 28 A. 
C42, followed. 

Second appeal against a deciee 
of the First Additional D strict Judge, 
Aligarh, dated the 27th February 
1922. 

Dr. M. L. Agarwala and Mi. Gulzari Lai, 
for the Appellant. 

Dr.S. N. Sen, for the Respondents. 

JUDGMENT. —On the 7th January 1920 
the second and third defendants sold 
to the first deiendai.t, who is the appellant 
here, certain property situated in two 
mahals, Gobind Ram and Baqi Manda. 
The sale ot these items of property was 
made by one deed. 

Five plaintiffs brought a suit to pre¬ 
empt this sale. Of these, plaintiffs Nos. 1,2 
and 3 had no share in mahai Baqi 
Manda. Plaintihs Nos. 4 and 5 had shares 
in both mahals. At the time of the 
purchase the vendee had no share in 
either mahal and this was the state 
of affairs at the time the suit was 
brought. 

During the pendency of the suit the 
vendee got a transfer made in his favour 
of certain property situated in both the 
mahals. This transfer purported to be 
by way of gift. The Court of first in¬ 
stance, however, held that the transfer 
was not in leality a gift but was in fact 
a sale and this view has been affirmed 
in appeal by the lower Appellate Courl. 

The result of the suit in the Court of 
first instance was that the plaintiffs’ claim 
was dismissed entirely with respect to the 
property situated in mahal Baqi Manda. 
The Munsif f ound that the plaintiffs Nos. 4 
and 5 had. by associating with them 
in their claim, strangers to the property 
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in mahal Baqi Manda, disqualified them¬ 
selves from obtaining any decree for pre¬ 
emption in respect of this property. We 
have already adverted to the fact that the 
first second and third plaintiffs had no 
share in mahal Baqi Manda. 

The Munsif gave a decree to all five 
plaintiffs for pre-emption of the property 
situated in mahal Gobind Ram. 

This decree of the Court of the first 
instance has been affirmed in appeal by 
the learned District Judge. 

It is complained in second appeal that 

the learned Judge did not decide all the 

points which were raised before him. In 

fact the only question which the learned 

Judge has decided is that the transfer 

which was made in favour of the vendee 

during the pendency of this suit was a 

transfer by way of sale and not by* way of 
gift. 

The first plea of which we take notice 
is contained in paragraph No. 2 of the 
memorandum of appeal. The learned 
Counsel has contended that the suit ought 
to have been dismissed on the ground 
that no suit for partial pre-emption is 

maintainable. 

We are of opinion that this plea ought 
to succeed sofar as the fourth and fifth 
plaintiffs are concerned. 

B/ ; o ning in the suit persons who were 
stran'ers to the property* situated in 
mzhal B.qi Manda, these plaintiffs dis- 
q 1 ilified themselves from suing for pre¬ 
emption of the property* in that mahal, 
and is 1 ider the law they' must pre-empt 
the wuo e sale and as they have disqualified 
themselves from doing so, in our opinion, 
their suit must fail entirely'. 

This co rsideration however does not 
apply in the case of the plaintiffs Nos. 1, 
2 and 3. They could only claim pre-emption 
ot the property situated in mahal Gobind 
Ram and this they have done. 

** * s aext pleaded in paragraph 3 
01 the memorandum of appeal that there 
is no sufficient proof of custom. That 
question has not really been argued bef ore 
us and indeed it appears t*us that no argu- 
meu is possible in view of the provisions 
of the wijib-ul-arz upon which the First 
Coirt reued. We are satisfied that a cus¬ 
tom or prt-emption does exist. 

z« 


As regards the argument that the whole 
suit should be dismissed we have already' 
expressed our opinion that the claim oi the 
first second and third plaintiffs cannot be 
dismissed on the facts as they stand, fur¬ 
ther it is to be observed that the appellant, 
the vendee, cannot succeed on the low 
as laid down by this Court. He has been 
found by both Courts to have taken a trans¬ 
fer by* way of sale during the pendency* 
of the su t. He has not acquired an in¬ 
defeasible title to the property by this 
transfer and in fact a suit for pre-emption 
in respect of this transfer was filed before 
the Munsif gave his decision. At the time 
of the First Court's decree the appellant 
had no complete title and was, therefore, 
not in a position to claim the status of 
a co-sharer. He was in short only a stranger 
and under the custom as set out in the 
wajib-ul-arz the plaintiffs have a light 
of pre-emption as against him in respect 
of the property situated in mahal Gobind 
Ra m. 

This view of the law has been taken 
in the case reported as Nabiban Bibi v. 
Kauleshar Rai (1) affirming the decision 
of Richards. J., which is reported as 
Kauleshar Rai v. Nabiban Bibi (2). 

This ruling has been f ollowed m other 
dec sions of this Court and we need only 
refer to a decision of the present Bench, 
dated 2ot 1 April 192^ in Radhika Raman 
Bihariji Maharaj v. Bohr a Shiam Sunday 
Lai 1 3). 

The result of all this is that we modify 
the decree of the Court below by directing 
thattheclaim of theplaintifis N«’S. 4 and5 
be dismissed in respect of mahal Gobind 
Ram as against the defendant-appellant 
with proportionate costs in all Courts. 
The decree in favour of the plaintiffs 
Nos. 1,2 and 3 with respect to mahal 
Gobind Ram will remain and to this 
extent the appeal fails and is dismissed 
with costs to the plaintifis-respondents 
Nos x,2 and 3. 

We may mention here that the order 
of the First Court dismissing the suit as 

(1) 4 A. I,. J. 351; A. W. N. (1907) no. 

(2) 3 A. I,. J. 486; A. W. N. (1906)164; 28 A; 
642. 

(3) 74 ibid- Cas. 382; 21 A. I,. J. 518; (1923) ' 
A. I, R. (A.) 526; 45 A. 561, 
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regards mahal Boqi Manda has bccon.e 
final and no appeal was filed against that 


order in the Court below- 


Z. K. 


Decree modified. 


BOMBAY HIGH COURT. 

IrfBTTERS PATENT APPEAL No. IO 

OF 1922 . 

February 23, 1923. 
Present:— Mr. Justice Pratt and 
Mr. Justice Fawcett. 
DHONDI SUBHANE POWAR— 

Plaintiff— Appellant 


Mr. K.N. Koynjee, for the Appellant. 

Mr. S. S. Patkar, Government Pleader, 
for Respondent. 

JUDGMENT. 

Pratt, J.—The plaintiff sued for a declara¬ 
tion that the Order of forfeiture made by the 
Collector on March to, i 9 i 5 > ™ as invalid. 

The order of forfeiture was made under 
the following circumstances :— 

The predecessor-iu-title of defendants 
Nos. 2 to 8 had in the year 1886 alienated 
their vatan land to the plaintiff. After 
the death of the alienor, the defendants 
applied to the Collector to take proceed¬ 
ings for ihe protection of the vatan and 
the Collector, on October 5, 3904. made 
a declaration under section 11 of Bombay 
Act III of 1874 that the alienation was null 
and void. 


versus 

SECRETARY of STATE for 
INDIA —Defendant-Respondent. 

Bombay Hereditary Offices Act 
St. 9 II. 11A— Bombay Land Revenue Code (Act 
V of 1879). ss. 153, 166 —Bombay Revenue Juris¬ 
diction Act ( X 0/1876), s. 4 (c)— Vatan, alienation 

0 f _ Order declaring alienation null and void 

Liability to pay full rent, commencement of—Arrears 
e f rtH t — Forfeiture — Notice. contents of—Sint 
for declaration of invalidity of forfeiture, maintain¬ 
ability of. ,,1 

On 3th October 1904 an order was made by a 
Collector under section 11 of the Bombay Heredi¬ 
tary Offices Act declaring the alienation of a 
vatan to be null and void and that the land was 
liable to assessment at the rate of full rent 
rescribed under clause (2) of section oof the Act, 
ut the amount of the full rent was not assessed 
till July 6th 1908 : 

Held, that under section 11A of the Act the full 
Tent assessed was payable from the date of ihe 
order declaring the liability of the land to pay 
the full rent and not from the date on which the 
■amount of the full rent was actually assessed. 

Ip. 147, col. 1.] 

Section 166 of the Bombay Land Revenue Code 
does not make it obligatory on the Collector to 
specify in the notice issued under that section 
for what years the land revenue is in arrears. 

Ip. 147, col.*.] 

Where an order of forfeiture made by the Col¬ 
lector under section 153 of the Bombay Land 
Revenue Code is iiura vires, a suit for a declaration 
that the order is invalid is barred by section 
(c) of the Bombay Revenue Jurisdiction Act. 
.147, col. 2.] 

Letters Patent Appeal from the decision 
of Maeleod, C. J., in Second Appeal 
No. 722 of I 9 3 i, from the decision of the 
D strict Judge, Satara, confirming the 
decree passed by the Assistant Judge at 
Satara, in Suit No. 1 of 1917. 


Thereafter there were two courses open 
to the Collector under section 11—either 
(1) to summarily resume possess on of 
the laud ; or (2) to assess it at the rate 
prescrib d under clause 2 of sect on 0, 
i. e., ot the full rent ordinarily paid by 
tenants of land of similar description in 
the same locality. 

The Collector acted on the second 
alternative and decided not to summarily 
resume possession but to assess the land 
at the full rent. His order is quoted m 
the judgment of the District Judge and 
is as follows :—"Having no material to 
decide at once what a lull rent wpnld 
be, I close these proceedings, leaving it to 
the respondent to move further in the 
matter when lie is ready." Later, on 
July 6, 1908, the Collector held furth er 

proceedings and assessed the land at a 
rental of Rs. 75 per annum. 

The Collector, in 191^, forfeited the 
land because the plaintiff had not paid 
the full amount of arrears of rent then 
due. The plaintiff claims that the full 
amount had been paid and the question 
is whether the rent was due from July 6# 
1908, when the assessment was fixed, or 
from October 5, 1904, when the Collector 
made his declaration that the alienation 
was null and void. If the rent ran from 
the former date there were arrears °f 
rent due, and if from the latter no airears 
were due. 

Mr. Koyajee's contention is that the 
plaintiff is liable to pay rent only from 





147 


Yol. 77] INDIAN GASES; 

DHONDI SCJBHANE POWAR V . SECRETARY OF STATE FOR INDIA. 


the date when the assessment was made. 
But I thi.ik the terms of section H A 
negative that construction. The assess¬ 
ment of land was an alternative to the 
summarj' resumption of possession. The 
order that the land was liable to assess¬ 
ment mist, therefore, mean assessment 
from the date of the order, hrom that 
date the person in possession is either 
wrongfully in possession or a tenant 
liable to pay either mesne profits or rent 
from the date of the order. 

Again the assessment was made under 
clause 2 of section 9 wh en refers to 
cases in which vatan property is resumed 
after an alienation prior to the date of 
the Act, and it is clear from clause (i) of 
section 9 that in such a case profits 
from the date of the order declaring 
alienation to b? null and void ore resum- 
able. The inference must be that any 
assessment levied under section 11A would 
also be charged from the date of the same 
declaration. 

Mr. Koypjee lays stress on words 
thenceforward revert to vatan" in 
section 11 A —perhaps these words would 
have been better piaced at the end of 
section ic. They can only mean that the 
Act regards the restoration of the vatan 
complete after dispossession or assess¬ 
ment. But they do not indicate that the 
asjessmeit shoutd not be levied from the 
date o: the order requiring such assess¬ 
ment to be made. 

1, therefore conclude tint there were 
arrears of land revenue for the recovery 
of wVc'.i the Collector had jur'sdetion 
to declare the land n hold ;ig forfeited 
under section 153 of the Bombay Land 
Revenue Code. 

It is next contended that the Collector 
has not complied with one of the con¬ 
ditions precedent to the exercise of his 
jurisdiction in that no proper notice of 
forfeiture was given under sections 153 
and 166 of the Bombay Baud Revenue 
Code. Notice was given but there was 
3 ^ mistake of detail as to the years for 
which the laud revenue was in arrears. It 
was a misdescription which in no way 
misled the plaintiff because he has ad¬ 
mitted in his statement (Exhibit 7) that 
he himself was aware that the rent was 
due from the date uf the Collector's order 


in 1904. Nor can it be said that this 
misdescription in any way involves a 
violat : on of the terms of section 166 of 
the Bombay Band Revenue Code, fo r 
the terms of that section do not make it 
obligatory upon the Collector to specify 
for what years the land revenue was in 
arrears. 

As the Collector’s order was infra vires 
the suit is barred not onl> by Art. 14. 
Schedule I, of the Indian Limitation Act, 
but also by section 4 (c) of the Bombay 
Revenue Jurisdiction Act. 

I would, theiefoie, dismiss this appeal 
with costs. 

Fawcett, J. —I agree. I would only add 
on the first point that has been argued 
that section 9 , clause 1, of the Bombay 
Hereditary Offices Act, III of 1874, eX " 
pressly says that an order giving the 
vatandars profits of the vatan should 
have effect from the date of the Collector’s 
order, and there is nothing ir section 11A 
that can, in my opinion, be held to apply 
3 different principle. When that section 
says ‘‘ he may assess it at the rate 
prescribed in clause 2," it seems to 
me to refer to his directing that the 
person in possession should pay the full 
re it specified in clause 2 of section 9. It 
is not, in my opinion, essential for the 
efficacy of such an order that he should 
in the same order state the amount this 
full rent comes to. As in the present 
cose, it may obviously be necessary to 
mike further inquiry on that point, and 
though of course the amount of full rent 
should be determined within a reasonable 
ti me, vet the case falls within the principle 
“ideertum est quod certum red di potest'* 
Accordingly I think there is no reason to 
differ from the view taken by both the 
lower Courts, and that the appellant be¬ 
came liable to pay the full rent, whatever 
it was, from the date of the Collector’s 
order. 

z. k. Appeal dismissed . 
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MADRAS HIGH COURT. 

Afp*Ai, against Appeal at a Order 

No. 6 op 1922 

AND 

Civic. Revision Petition No. 74 op 1922. 

April 17. 1923. 

Pnssnl :—Justice Sir Francis Oldfield, Kt., 
and Mr. Justice D^vadoss. 
THOPPAI VEDAVIASA AlYAR— 
Rs^dnosnt N.>. 12 — Appbex.an't 

versus 

Thu MADURA HINDU SABHA NlDfil 
Co., f.TD., BY EC'S 30 EE DIRECTORS 
an ) Proprietors v.aI^UIAPA 
CaEL'CIAR and others—Petitioners 
an d Respondents Nos. r to 5, 

7 TO 9. 13 AND 14- 
RESPONDENTS. 

Civil Procedure Coda [Act V of io>8), s. 47, 
scope and object of—Dispute between different par - 
tic ;— •Mortal’s decree—Order settling in will order 
different properties art to be so 1 i— Appeal, wie'her 
lies. 

4S?ction 47 of the Civil Procedure Code should 
be read as relating to all questions arising between 
any of the parties to the suit and not merely 
bstween parties who are opposed to each other 
in the suit. The object of the section is the cheap 
and spaedy settlement of all disputes at the stage 
of execut on. [p. 150, col. 1.] 

(ARiynor v Mussoorie Dili, Limited, 7 A. 
63 1 at p. 636 : A. W N. (1833) >04; 4 Iud. D.-e. 
<*.s.) 83 >; Y.ignuami Ayyar v. C'n li nbaranUha 
Muii'iar, 6 t Cni.Cv. 9S1; E. W. 13 anl Bhag- 
wall V- B inoiri Lit, 1 lad. C\s 416; 31 A. 82 at 
p. q 3 ; 5 M l* T 183; 6 A. I 4 . J. 7c, listinguished. 

P'osumo Kunir Siiy.il v. Kilt Du Sv.iyat 
19 C. 633; 19 I. A. 1 65 ; 6 Sir. P. C. J. 209; 9 Ind. 
Deo. (N. 9 .) 898, followed. 

An order passed in the Course of execution pro¬ 
ceed ngs for the settlement of the terms of a sale 
proclamation under a mortgage decree by which 
the mortgaged items in the possession of different 
parties are directed to be sold in a particular 
order is not merely adm nistrati ve but ;s one re- 
latiig to execution or satisfaction of the decree 
and is, therefore, appealable, [p. 150. omla. I 8 c a.] 
\Stvagami A:hi v. Subrahmania Ayyar, 2 7 M. 
a39; *4 b. J. 57 and Jogodishury Debea v. 

Kail ash Chandra Lahtry, 24 C. 725: c C. W. N. 
374; ia Ind. Dec. (n. 9.) 1132 (p. b.), lollowed. 

Appeal against the decree and judgment 
of the District Court, Madura, in A. S. 
No. 92 of 1921, preferred agoinst the decree 
of the Court of the Subordinate Judge, 
Madura, in E. P. No. 151 ot 1920 (E. A.’ 
No. 63 of igai in O. S. No. 14 of 1916 on 
the file of the Court of the Temporary 
Subordinate Judge, Madura}, 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the Court of the Subordinate 
Judve, Madura, dated 21st March 1921, 
in E. P. No. 151 of 1920 (E. A. No. 68 
of 1921, in O. S. No. 14 of 1916, on the 
file of the Court of the Temporary Subor¬ 
dinate Judge, Madura). 

Mr. T. L. Venkaiaratnz Iyer, for the Ap¬ 
pellant. —The lower Appellate Court has 
refused to entertain the appeal on the 
ground that one does not lie. 

The express!0.1 "between partition to the 
s lit” in section 47 does not necessarily 
mean "between parties who are plaintiff 
and defendant respectively/' The nature 
of the suit and the contention have to be 
considered and if there is a conflict between 
the parties, the question comes under 
section 47. 

See Szimlapalli Mangiyya v. Samalapalli 
Srirdinulu (1) which is a case directly on 
t ie po nt. [ may also refer to Krishna - 
switnier v. S.oaminaihier (2). 

In tie present case the question is be¬ 
tween two mortgagors, as to whose property 
mist be sold first, l. #..from which prop¬ 
erty the decree should be satisfied in the 
first instance. It relates clearly to tne 
mode of execution and comes under 
section 47 of Civil Procedure Codeandnn 
appeal, therefore, lay to the lower Appel¬ 
late Court. 

Mr. P. V. Krishna s.vaml Aiyar, for 8th 
Respondent.—-With all respect the decision 
In Samalapalli Mangayya v. Samalapalli 
Srlramuln (r) is not correct and is sup¬ 
ported neither by principle nor by au¬ 
thority. The judgment gives no reasons 
whatever and follows no previous ruling; 
The first point is that every judicial order 
mide in the course of execution proceed¬ 
ings is not an order under section 47> 
Civil Procedure Code. .See Deoki Nandan 
Singh v. Bansi Singh (3). To bring a case 


l 1 ) 19 Iud Cas. 44S; 24 M. L. J. 477; 13 M. h- 
T- 347; (1913) M W. N. 382 

(2) 18M I,. J. 568; 4 M. I,. T. 3|j. 

„ (3) 10 Iud. Cas. 371; 16 C. W. N. 124; 14 C. h 
J- 35- 
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Under section 47 the question at issue must 

be one between decree-holder or judgment - 
debtor or at any rate between parties who 
were opposed to each other in the suit 
itself. This contention receives support 
from the language of the section. My 
submission is that it would have 
no application to question between 
judgment-debtors inter se on the authority 
of Raynor v. Musscorje Bank, Limited 
(4), Kastura Kunwar v. Gaya Prasad (5) 
and Bhagwati v. Banwari Lai (6). There is 
further the authority of a decision of tins 
Court in Yagnasami Ayyar v. Chidambara- 
natha Mudaliar (7). 

(Oldfield, J.—What about a suit for 
partition and the disputes arising between 
defendants therein ;n execution proceed¬ 
ings ?) 

Suits for partition stand on a different 
tooting since every defendant in such suit 
is potentially a plaintiff. 

The object of the Legislature in enacting 
section 47 being the spet dy disposal of 
all proceedings in execution, it could not 
have contemplated that judgment-debtors 
should be enabled to ask the Court to 
adjudicate as between themselves. 

My next point is, the order in question 
is only an administrative one and i.ot 
judicial one and so attracts the ruling in 
Stvagami Achi v. Subrahmania Ayyar (8). 

(OEDFieed, J.—What do you mean by 
'administrative orders’ ?) 

The Privy Council • have employed the 
same language in Ko Tha Hnyin v.Ma Hr,y in 
(9) and must be taken to refer to executive 
orders of Courts during execution proceed¬ 
ings such as the one before us. 

(Oedfield, J.—What is the test to be 
adopted to determine if an order is purely 
administrative or not ?) 

The test is supplied by Banerjee, J., in 


(4) 7 A. 68x at p. 68#; A. W. N. (1885) 104; 4 
Ind. Dec. (k. s.) 880. 

. (3) 29 A. 207 at p. 209; 4 A. E. J.47; A. W. K. 

(1907) *9. 

(6) 1 Ind. Cas. 416; 31 A. 82 at p. 98; 5 M. E. 

T. x8 5 i6A. E. J. 71. 

(7) #r Ind. Cas. 961; 13 I,. W. 15. 

8 27 M. 259; 14 M. E. J. 57- 

Cas - 4 5 6 7 43: x 5 C. W. N. 8621 (1911) 2 
M. W. N. 449: 13 Bom. E R. 694; 14 C. E. J. 241: 
38 C. 717; 6 a. E. J. 1117J 6 E. B. R. 26; 4 Bar, 
L. T. 257; 38 E A. x2# (F. C.). 


Jogodtshury Debea v, Kailash Chandra 
La fury (10). 

In much the same way in which an inter¬ 
locutory order between a preliminaiy and 
final decree has been held to be not appeal- 
able: Prayag Narain Singh y.Sukdeo Narain 
Singh (11) and a question between co-decree- 
holders inter se also has been held to be 
not appealable as in Gy amorce v. Rudha^ 
Ronton (12) and Rant Saran Pande v. Janki 
Paytdc (13), no appeal would lie in this 
matter also. 

JUDGMENT.— The question in this appeal 
is whether the lower Appellate Court 
was right in holding that no appeal, lay 
to it and passing an order of dismissal. 
The decision of the Court of first in¬ 
stance was as to the order in which 
certain items ot property were to be 
sold in execution of a decree on a mort¬ 
gage and the question is whether that 
decision was appealable as having been 
passed under section 47. It is urged here 
that it was not passed under section 4 J, 
first because although it was passed be¬ 
tween the parties to the suit that order 
should be read as relating only to ques’j 
tions arising between the parties, who ale 
opposed to each other in the suit; that 
is, it is contended, between the plaintiff 
and one or other of the defendant# and 
not between the defendants themselves. 
In suppoit of tj is we have been referred 
to Raynor v. Mussoorie Bank Limited 
(4), Yagnasami Ayyar v. Chidamlaravatha, 
Mudaliar (^) and Bhagwati v. Banwari Lai 
(6). But although these cases do contain 
language susceptible of an inter piety tion, 
which may support the appellant's argu¬ 
ment, that argument was not what was 
being considered by the learned Judges. 
Bor in each of these cases the matter 
under consideration was in dispute be¬ 
tween a judgment-debtor and his represen¬ 
tative or a person on whom his interest 
had in some way devolved and not (a* 
here) between two judgment-debtors, 
whose interests were absolutely indepen- 


(10) 24 C. 7255 1 C. W. N. 37 ( 12 Ind. Dec. 
(n. s.) 1152 (F. B.). 

(11) 13 Ind. Cas. 170; 17 C. E. J. 605. 

(12) 5 C. 592; 2 Ind. Dec. (NS) 984. 

(13) 18 A. 106; A. W. N. (1893) 240; 8 Ind. Dec, 
(n. s.) 776. 
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dent. It is in our opinion dear on princi¬ 
ple that no such ru’e as the 8th res¬ 
pondent's learned Vakil contends for can 
be laid down. In the case for instance 
of a partition suit the judgment-debtors 
may very well find their interests opposed 
when delivery is attempted, although up 
to the final decree they had no cause 
for complaint against each other and 
similarly in administrative or part¬ 
nership suits. We can see no reason 
for acceding to the suggestion 
that w e should limit the scope of 
section 47 in the way suggested, when 
to do so would exclude from its purview 
the decision of many of the questions, 
which must inevitably arise only after 
the decree and when the result would 
be to frustrate the object ot the section 
recognised by the Privy Council in Pro- 
suntto Kumar Sanyal v .KaliDas Sanyal (14) 
viz., the cheap and speedy settlement of all 
disputes at the stage of execution. 

The other argument attempted is that 
the question now raised is intrinsically 
not one relating to the execution or 
satisfaction of the decree, because it has 
arisen in proceedings for and relates 
to the settlement of the terms of the 
sale proclamation. It is true that 
the question in terms is only whether 
one item of the mortgaged property 
shall be sold before the others and, of 
course, whether that order of sale shall 
be entered in the proclamation. But in 
fact we may say without expressing any 
opinion on the merits that the question 
raised is whether the decree shall be satis¬ 
fied to a substantial exent primarily 
from the 12th defendant’s Item No 2 in 
accordance with the terms of his trans¬ 
fer from the mortgagor and the i^th 
defendant, the Official Receiver repre¬ 
senting the mortgagor's estate. It is elear 
that the interests of the owners of the 
items of the mortgaged property other than 
Item No. 2 will be seriously afiected accord¬ 
ing as the 12th defendant's claim for 
postponement of the sale 0 f the last 
mentioned item is allowed or rejected 
In those circumstances, the matter is 
not in our opinion one of those referred 
to as administrative in Sivagami Ackiv 


(14) 19 C. 683; 19 1. a. 
9 Jnd. Uec. (n. s.) 898, 


166; 6 Sar. 



C. J. 209; 


Subrahmania Ayyar (8) in Tespect of which 
no appeal is allowed. The question raised 
is of a substantive right co\ei< d by section 
47, the disposal of which, as tl:e last para¬ 
graph of the judgment in Shagcmi Achiv, 
Subrahmania Ayyar (8) shows results in an 
appealable order. To illustrate this, we nay 
refer to the judgment of Ban e rjee, J., in 
Jogodishuty Debea v. Kailash Chundra 
Lahiry (10). An order in execution pro¬ 
ceedings can come under section 244 (row 
section 47) only when it determines some 
question relating to the rights and liabili¬ 
ties of parties with iefererce to the 
rclef granted by the decree, ret when it 
determines merely an incidental cuestion 
as to whether the proceedings me lobe 
conducted in a certain way.” The Je¬ 
suit is that an appeal lies to this CouJt 
and lay to the lower Appellate Ccuit. 
The lower Appellate Ccuit has 1 ct dealt 
with the appeal before it on the merits, 
lhere must, therefore, tc a ren and, its 
decision being set aside in ordeT that it 
might do so. Costs in the lower Appel¬ 
late Court and in this Court to date 
will be costs in the case and will he 
provided for in the order to be iassed 
on remand. 

Ci vil Revision Petition No. 74 of 1922 
is dismissed. No order as to costs. 

v - N - v. Order set aside ; 

z * K - Case remanded. 


BOMB AT HIGH COURT. 

Original Civu, Jurisdiction Suit 
No. 55 73 of 1922. 

February 26, 1923. 

Present:— Mr. Justice Pratt. 
HURBUT JOHN AMIES— Plaintiff 

versus 


Contract Act (IX oj 1872),ss. 78. n 4 — Con- 
tract Jor salt of motor car— Instalments — Ircfttiy, 
when passes- Intention cf parties—Waitenty. im- 
a \ breac ^ °f — Damages—Evidence Act (I of 
°,Z 2 '’ s. 92. proviso (1)—Warranty. express— Oral 

fviienee, whither admissible. 
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A seller of a motor ear impliedly contracts: to sell 
a car that 's reasonably fit for use as a motor car. 

[p. 15a. col. *.] 

Jones v. Just , (1868) 3 Q. B. D. 197; 9 B. & 

S. 141; 37 J- Q- B 89; iS I,. T. 208; 16 W. R. 

643, distinguished. 

Priest v. Last , (1903) 2 K. B. 148; 72 L. J. K. 

B. 657: 89 L- T. 331 51 W. R. 678; 19 T. L. R. 527, 
relied on. 

A contract for the sale of a motor car cn in¬ 
stalments contained the conditions that the fcuye r 
would pay instalments punctually; that alter 
delivery of the car the seller had a right to c nte r 
upon the premises where the car was and inspect 
the car; that the purchaser was not to dispose of 
the car before the full pr«ce was pa’d; that 
the purchaser was to insure the car and 
assign the policy to the seller; that in default 
of observance by the buyer of any of the condi¬ 
tions aforesaid the seller had the right to dcteimine 
the contract and to seize and take possession of 
the car ; 

Held, (1) that the intention of the parties as 
expressed in the conditions was that property 
in the car should not pass until full price had 
been paid", and that that intention must prevail 
in spite of section 78 of the Contract Ait; [p. 
152, col. 1.] 

Brij Coomaree v. Salamandar Fire lvstitar.ee 
Company, 32 C. 816, dissented from. 

The Irrawaddy Flotilla Company v. Bhugwan- 
das, 18 C. 620; 18 I. A. 121: 15 Ind. Jur. 403 & 

542; 6 Sar.P. C. J. 40; 9 Ind. Dec. (N. G.) 413 (P. C.), 
referred to. 

(2) that there was an implied warranty that 
the car was fit for use as a motor car; [p. 152, col. 2.] 

(3) that the buyer was entitled to recover 
damages on proof of breach of the implied warranty. 

[p. X53» col. a.] 

Oral evidence of an express collateral warranty 
is adm sible under proviso (2) to section 92 of 
the Evidence Act. [p. 1 52, col. a.] 

Mr. Rangneker, for the Defendant. 
JUDGMENT.— The plaintiff sues the 
defendant lor damages in respect of a 
contract for the sale of a motor car. 

The contract is for sale by the defend¬ 
ant to the plaintiff for Rs. 4,000of which 
Rs. i.oco had already been paid and tpe 
balance was payable in monthly instal- 
ments of Rs. 250 on the 5th of May and 
of each succeeding month. 

But the contract of sale contained 
certain very special conditions. These 
were:—that the buyer will pay instalments 
punctually; that after del iveiy cf the car 
the seller had a right to enter i.pon the 
premises where the car was and inspect 
the car; that the purchaser was not to 
dispose of the car before the full price 
was paid ; that the purchaser was to insvie 
the car and assign the policy to the seller; 
that in default of observance ly the bn31 j 
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of any of the conditions aforesaid the seller 
had the right to determine the contract 
and to seize and take possession of the car. 

The word ‘hir e ' is not used in the con¬ 
traband it is not a hire purchase agree¬ 
ment. At the hearing 1 expressed the 
opinion that the cont ract was not executory 
and that under section 7 & °f the Indian 
Contract Act property in the car passed 
when the car was delivered . The plaintiff 
was Unfortunately notrepresenled, and Mr. 
Rangnekarfor the defendant being ready 
to accept this view the following issues 
were raised :— 

(1) Whether the car was sold under an ex¬ 
press warranty lhat Ihe car was a new car 
and in perfect working order ? 

(2) Whether there was an implied war¬ 
ranty that the car was serviceable as 
a motor car ? 

(3) Whetherthere was a breach of war¬ 
ranty’and what damages is the plaintiff 
entitled to for such breach ? 

(4) What is the amount of brokerage 
due to the plaintiff in respect of the sale 
of a car to Mr. Robbins ? 

(5) Whether the defendant was entitled 
to refuse to return the car after it had 
been given to him for repairs on Septem¬ 
ber 2, 1922 ? 

(f) Whether the defendant is entitled to 
his counter-cla m for repairs and balance 
ot price ? 

Onfurther considerat or, however, . I 
have come to the conclusion that the view 
expressed by Maclean, C. J. in Brij 
Ccotnarte v. Salamandar Fire Insurance 
Company (j) is unsound. If section^ were 
construed as laying down an inflexible 
rule as to the passing of proper!}'., not 
only would there be a serious limita¬ 
tion on the ireedem of contract but 
there would also be an inconsistency 
with other sections of Ihe Indian Con- 
tract Act, e, g., section 7. No doubt it is 
curious that section 78 should not be ex¬ 
pressed as subject 1o a contrary intent on. 
But the Act is a notoriously ladiy drafted 
Act and it does not purport to be ex¬ 
haustive : Irrawaddy Flotilla Company 
v. Bhuguar.da s \ 2). The intentxn °t bb- e 

• 

fi) 32 c. 816. . 

(2) 18 C. 620; 18 I.A.121; 15 Jrd. Jvr. 40•. 

6 Satj P. C. J. 40, 9 lad. Deo. [V. ?.) 4*3 l} • C )» 
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parties as expressed in the conditions cited 
was that the property in the car should 
not pass Until full price had been paid. 
That is the c instruction put upon the 
contract in the pleadings and that inten¬ 
tion prevails in spite of section 78 of tie 
Indian Contrat Act. 

In this view the only amendment neces¬ 
sary to the issues is to add the words or 
damages to Issue No. 6. Mr. Ra n gnekar 
does not claim to call further evidence on 
this amended issue. 

The plaint is so badly drafted that it 
was difficult to frame appropriate issues. 
The plaint claims damages for loss of 
earnings consequent on the defendant's 
refusal to return the car after it lad 
been given for repairs on September 2. 
This is absurd as the defendant had a lien 
at least for his bill for repairs and all the 
instalments then due had not been paid, 
plaintiff’s main grievance as set forth in 
paragraph 1 of the plaint seemed to be the 
inferiority of the car and sol raised issues 
foi damages for breach of warranty ex¬ 
press and implied. An amendment of the 
plaint was not insisted upon to save ex¬ 
panse. 

The undisputed facts are that the 
plaintiff entered into negotiations for the 
puiehase of the car on April 5, and de¬ 
posited Rs. 1.000 that day, signed the 
agreement to take delivery of the car on 
April 27, and paid the insurance money 
and Rs. 250 for the first instalment on 
May 11. There was no other payment 
of instalments except Rs. 150 on July 24. 
The plaintiff, however, was entitled 
to credit for brokerage for selling another 
• car of the plaint : ff on July 15. The car 
was frequently sent to defer.dant for re¬ 
pairs. It was last so sent on Septemter 2 
and o3 plaintiff had not paid all the 
instalments the defendant determined the 
contract by notice in November. The 
defendant claims in the counter-claim 
damages for breach of the contract rnd 
for the amount of his bill for repairs 
. and on the other hand the plaintiff in 
this suit claims damages on the ground 

of inferiority. 

To take the plaintiffs case first. Bis 
plaint avers that there was an express 
warranty that the car was a new car 
and in perfect working order. There is 


no such warranty in the written agree¬ 
ment. But evidence of such an express 
collateral warranty would be admssible 
under section 92, proviso (2), Indian E\ i- 
dence Act. The plaintiff has gbtn no evi¬ 
dence of^ it. All he says is that defei dnnt 
called it a new car but he was not 
deceived by this for he at once contradicted 
him and sa ; d it was not a new car. 

I think, however, the contract of sale 
was subject to an implied warranty that 
the car was servicesble, i. e ., reasonably 
fit for the purpose for which it was 
bought. Mr. Rangr.ekar contends there is 

no such presumption where the buyer 
had an opportunity of inspecting tj e 
goods. The Common Taw rule depended 
upon whether the buyer relied on h's 
own judgment or the seller's: Jones v. 
Just (3); butthat distinction is not made 
in the Indian Contract Act. Pollock and 
Mulla suggest that the words "have been 
ordered" in section J14 imply that the buyer 
is relying cn the seller’s judgment. But 
this is a strained.construction of the sec¬ 
tion and there is no reasOD why the 
seller should be excused from perform¬ 
ance of his contract because of what may 
° r . ma Y be passing in the buyer's mind. 

. e plaintiff had an opportunity to 
inspect the car, though T do not believe 
he had a trial drive, foi if he had he 
would have driven himself. The distinc- 
ton between the iinglish cases where 
the buyer had an opportunity of ir.spec- 
tion is not made in the Indian Contract 
Act, and even in England it only applied 
to patent defects. The circumstarces of 
the case may raire an implication that 
the goods were ordered for a particular 
purpose. See Priest v. Lastly). A seller 
of a motor car impliedly cm tracts to sell 
a car that i s reasonably fit for use as a 
motor car. 

As to the condition of the carl accept 
the plaintjff's evidence. The plaintiff rays 
that before h e had tte car a fortnight 
the engine choked and he had to take 
it to the workshop where the engine was 
opened and decarbonised. There was then 


t W E*® 5 ' 3 Q b. D. 19 7 j 9 b. & S. 14x1 
j* Q * 8 9 : 18 I,. T. 2081 16 W. R. 643. 

I A 1 f T An • \ _ ■■ *■ n _ _ _ * . 




/ \ r auo * 10 w. jk.. 043. 

(4) (1903) 2 K. B. X481 7a I,. J. K. B, #57; 89 
*• 33J 31 W. R. 6781 19 T.I,. R. *7. 
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carburetter trouble and the car was con¬ 
suming a gallon of petrol for ten miles. 
Then there was accident and the damage 
was repaired by the deft n dent. The 
plaintiff says that that was in ti e middle 
of May but it was more probably at the 
end cf May or beginning of Jun e . In 
June two front springs broke and were re¬ 
placed by plaintiff but the carburetter 
troubles continued and in August defend¬ 
ant substituted another carburetter of 
the same make. This leaked, so Ike 
plaintiff took it back to the workshop on 
September 2 and defendant has new jut 
in another type 0 f carburetter. 

The defendant admits the carluretttr 
trouble but denies replacing the cnibuut- 
ter in August. He also denies that the 
engine had to be opened and decarbonised 
a fortnight after delivuy 1o theplaintiiT. 

But the decarbonising of the engine was 
mentioned in plaintiff’s letter of May 23. 
Defendant does rot impute foigery but 
denies rece'pt of the letter. I do net 
believe hisden'al and I think that letter 
important comboraton Gf the plaintiff’s 
evidence. Moreover, the defendant has 
not called his workshop foreman to 
deny plaintiff’s evidence asto the decar¬ 
bonising of the engine and the re-placing of 
the carburetter. 

It is true there was an accident some 
time in May or more probably in June 
and the repairs consequent thereon were 
the subject of defendant’s Jill for Rs. 2 94-4-0 
This did r.ot affect the eng nc and was 
subsequent to the decarbonising of the 
engine at the end of April or beginning of 
May. 

Much is made of theadmissirn inj-laint- 
iff's letter of October 9, “The car has 
not been roughly handled as no complaints 
have been inadein reference to mechanical 
parts.” But pla-ntiff-s only semi-literate 
and I do not think he understood what 
he was writing—for he had ccmplaired of 
a choked engine and defective carburetter 
and the front spring collapsed in two 
months. 

It Js also rather surprising that in spite 
of his own experience plaintiff should 
have helped defendant to sell another car. 
But as plaintiff earned money for himself 
by so doing it does not follow that he 
Was satisfied with his own bargain. 


The defendant lias produced an invoic^ 
showing the j>r ce ol the car was Rs. 4,65° 
hut the car was exported from Ameiic a 
in 1920 and the decarbonising of the 
engine is clear proof that the car had 
been Used and was a second hand car when 
sold to the plaintiff. 

Defendant explains the rap'd ccllapse of 
the tubes and tyres as due to the car 
haying been a long time in h:s sin w- 
room. But the hood was t a tt € red at the 
time of tlie contract and the upkolsliy had 
deteriorated so much lhat Ihe springs of 
the seat protruded a few days alter Ihe 
purchase. I th nk that defendant was 
conscious that be had sold a second-hand 
car and that is why h t has made no 
charge fer decartoms ng the- em'ne in 
April and Map or re-plac i.glhe carburetter 
in August. 

Plaintiff says the car when sold was 
worth only Rs. 1,500 1 ut th s is prol a bly an 
exaggeration. Consider n£ 1 hat 1 ht car was 
second-hand and m t sen ceil le 'T ibe 
condition it was n when gi\t n to jda'nt fT, 
its value cculd scarcely ha\ e teen n ore 
than half the invoice pr ce, i. e., Rs. 2 525. 
The present value ol Rs. 4,000 on the 
instalment system would be about Rs.?,C2 c . 
Damages for breach ol warranty wcuid 
there!or e he ;r s . i,6co 

I do not think that plaintiff is debarred 
from claim'ng this ty the rule in Braith- 
waitc v. Foreign H a dvoed Cotvpary (5) 
for he never sepudiated the contract. If 
property Pad passed and defendant hr d 
sued him for balance ol price he would 
have been entitled to plead breach of 
warranty n reduction of the price. 

On the other hard, defendant was en¬ 
titled to determine the contract in Novem¬ 
ber ior plaintiff was in default of instal¬ 
ments. At that time seven instalments, i.e. 
Rs. 1,700 were due and only Rs. 250* 
plus Rs. 150 plus a sum for brokerage had 
been paid. There’s a dispute as to the 
amount of brokerage. Plaintiff sap r s it was 
Rs. 500. Defcndantsap’s it wss Rs. 250 at 
once and Rs. 250 later, on full price of the 
car being paid by the purchaser. I take the 
brokerage of ten per cent, which would 

(5) (1905) 2 K. B. 543; 74 L. J. K. B. «8«; Qe 
L . T. 637: ro Com. Cas. 180; 10 Asp. C. 1*; 
21 T. L. R 413 
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make it at Rs. 450 so the total amount 
paid was Rs. 850. Thus more than two 
instalments were in arrears in November 
and the plaintiff had committed breach of 
his contract. 

as to damages the car if sold now 
would fetch little less than its ma Tket 
value when sold. It has had some extra 
wear a n d tear but on the other hand 
the upholstrv has been repaired and a 
new carburetter fitted. Its present value 
I would assess at Rs. 2,000. The defend¬ 
ant's damages are, therefore, Rs. 3,925 
minus Rs. 2,000 which equals Rs. 1,925. 
Of this he has already received Rs. 850 
leaving a balance due to him of Rs. 1,125. 
There are special stipulations in the con¬ 
tract as to damages whch I neglect as 
unreasonable. 

As to defendant’s bill for repairs I dis¬ 
allow Rs. 250 which plaintiff has paid for 
insurance; also Rs. 294-4-0 covered by 
insurance, also Rs. 110 plus Rs. 45 lor 
a hood and upholstry. Defendant admits 
Rs. no is not chargeable as there was 
a separate oral agreement to supply a 
new hood. Plaintiff says this agreement 
extended to the upholstry also" and I 
believe him. There is, therefore, due 
to the defendant a bill for repairs of 
R,;. 282. I, therefore, allow Rs. 282 pl us 
Rs.1125, t.e., Rs. 1,407. 

I, therefore, find the issues (1) in the 
negative; (2) in the affirmative; (3) i n 
the affirmative Ks. i,6co ; (4) Rs. 450; 

(5) in the affirmative; (6) in the affirmative 
as to repairs to the extent of Rs. ^82, and 
as to damages to the extent of Rs. 1,125. 

There will, thereiore, be a decree 
for the plaintiff for R s . r,6oo, and for 
the defendant for Rs. 1,467 on the coun¬ 
ter- cla im. 

Under the cri cum stances, I make no 
order as to costs. 


CALCUTTA HIGH COURT. 

appear from Appellate Decree 
No. 1930 of 1918. 

August 24, 1920. 

Present: —J list ice Sir N. R. Chatterjea, Kt., 
and Mr. Justice Panton. 

Raja NARENdRa EaE KHaN— 
Plaintiff —A ppellant 

versus 

BHOEA NATH BHUYA and others— 
Defendants—Respondents. 

Evidence Act (I of 1872), s. 02 —Registered 
agreement — Conduct, evidence of, whether adtnis - 
s l Me to modify agreement —Patni Kabul y at— 
Shpidation to deliver certain documents —Failure 
to enforce stipulation for long period — Estoppel. 

A putni kabulyat contained the following 
stipulation:—“I shall deliver one set of the 
chita, khatian jamabandi, and sheha, thoka 
and jama wastl bahi and other lawazima 
papers of the patni mehals, signed by the persons 
preparing the same and bearing mv signature 
into your shenshta after the expiry of two conse¬ 
cutive years at the end of every third year, 
and obtain receipt for the same, on failure to do 
so you will take from me Rs. 215 the cost of 
preparing the papers at the end of every three 
years, and if I do not pay the same amicably, 
you will realize the same by having recourse 
to law and get the said papers prepared by making 
mofussil survey and iumar by appointing 
amin at the end of every third year.” Under 
the law some of these documents could not be 
prepared every third year. For thirty-five years 
no documents were demanded by the landlord 
or submitted by the patnidar. The present 
suit was brought by the landlord to recover the 
sum of Rs. 1,290 for the patnidar's default to 
deliver the documents, the sum having been 
calculated at the rate of Rs. 215 per aunum 
for six years : 

Held, that the landlord having failed to en¬ 
force the clause in the kabulyat for thirty-five 
years was not entitled to maintain the present 
suit for damages. 

Case-law discussed. 

Evidence of the subsequent acts and conduct 
of the parties to a written contract is admissible 
in evidence to show that certain teims of the 
contract were never intended to be acted upon 
from the very beginning, Ip. 156, col. 2.] 


Appeal against p. decree of the Second 
Additional District Judge, Midnapore; 
dated the 22nd of July 1918, affirming 
that of the Subordinate Judge, First 
Court of that District, dated the 19th 
of September 1916. 

Babus Mohendra Nath Roy and Khirod 
Narain Bhuya, for the Appellant. 

Babus Bepitt B. Ghose and Saniosh dC s 
Pal, for the Respondents. 
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JUDGMENT. —This appeal arises out of 
a suit for recovery of Rs. 1,290 from the 
defendants as damages on account of the 
defen dart s’failure to deliver certain papers 
under the terms of a paini kabulyat. 

The paini kabulyat is dated the 23rd 
February 1880 and was executed by the 
grand-father of the defendants. There 
is a stipulation in the kabulyat which runs 
as follows:—“I shall deliver ore set (or 
onecop>)of the cbita, khatian jatnabattdi 
and Sheha, Thoka and jama wasil baki 
and other lawazxma papers ot the paini 
mehals, signed by the persons preparing 
the same and bearing my signature in' 1 o 
your sherishta after the expiiy of two 
consecutive years at the end of eve*3 third 
year, and obtain receipt for the same, 
on failure to do so you will take frem me 
Rs. 215 the cost of preparing the papers 
at the end of every three years, and if I do 
not pay the same amicably, you will realise 
the same by having recourse to law and 
get the said papers prepared by making 
mo/ussil survey and tumar by appointing 
amin at the end of every third year. To 
this neither I nor my heirs will be able to 
make any objection/’ 

The suit was instituted on the 21st Sep¬ 
tember 1915. It is found that during 
1 he course of 35 years since the execution 
of the kabulyat the patnidar never submit¬ 
ted any papers as aforesaid, nor did the 
ncmindpr ever demand the same. The 
Court of first instance held that the stipu¬ 
lation was stringent and unreasonable and 
was never meant to be acted upon, and that 
in any case the plaint hi was entitled only 
to compensation not exceeding Rs. 215, but 
there was no evidence to show the amount 
of loss actually sustained by the plaintiu. 
In the result the suit was dismissed. On 
appeal the learned District Judge was 
of opinion tnat the terms of the kabulyat 
cannot reasonably bear tne interpreta¬ 
tion sought to be puf upon it by the pla intiff f 
that ever since the execution of the 
kabulyat the papers had never been de¬ 
manded or submitted, and that the sti¬ 
pulation was never meant to be enforced. 
The appeal was accordingly dismissed. 
The plaintiff has appealed to this Court. 

It is contended that the evidence of 
conduct relied upon by the Courts below 


is not admissible in evidence having re¬ 
gard to the provisions of section 92 of the 
Evidence Act. Tlic authorities upon the 
point are not uniform. A Tull Bench of 
this Court in the case of Preonath Shaha 
v. Mad hit Sudan Bhuiya (1) held that oral 
evidence of the acts andconduct of parlies 
such as oral evidence that possession re¬ 
mained with the vendor notwithstanding 
the execution of a deed of out and out sale 
is admissible to prove that the deed was 
intended to operate only as a mortgage. 
A question was, however, raised in some 
later cases whether the hull Bench 
decision had not been affected by the 
decision of the Judicial Committee in the 
case of Balkishen Das v. W.F. Legge ( 2). 
But the evidence which was held to 
be inadmissible by the Judicial Com¬ 
mittee in that case was certain oral 
evidence of intention which had been 
admitted in the Court below and the ground 
upon which their decision is based is that 
such evidence is excluded by the provisions 
of section 92 of the Evidence Act. The 
evidence there consisted only of oral state¬ 
ments of the parties, and there was no 
other evidence of the acts and conduct 
of the parties adduced in that case wnich 
was considered by the Privy Council. It 
is upon these grounds that the decision 
in Balkishen’s ease (2) was distinguished 
by Banerjee and Brett, J J. Khannar A bdur 
Rahman v .AH Hafez (3) and the learned 
Judges held that Balkishen’s case (2) did 
not in any way ahect the rule laid down by 
the Full Bench in Preonath Shaha v. Madhu 
Sudan Bhuiya (1). The same view was 
taken by 'Maclean, C. J., Banerji and 
Brett, JJ. in Mahomed Al Hossein v. 
Nazar Ali (4). 

In the case of Radha Raman Chowdry v. 
Bhowani Prasad (5), Rampini and Gupta, JJ.; 


(1) 25 C. 603: 2 c. W. R. 5*2; 13 Ind. Dec. (». S.) 

0 ?2 ( )^7^’ ) A- *58: 22 A. 110: 4 C, W. N. 133; * Bonn 
R. 523; 7 S ur. P. C- j. 601 ; 9 Ind. Dec. (N. S., 

121 (P. C.). 

(3) 280.256; 5 C. W. N. 351. 

(4) 2S C.289; 5 C. W. N. 3 

(5) 6 0 . W. N. 60. 
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were of opinion that oral evidence 
of the subsequent acts and conduct of 
the parties is not admissible to show that 
the rent is less than what was stated in a 
registered kabulyat. A similar view was 
taken by Rampini J. in the case of Beni 
Madliiib Gorani v. Lalmoti Dassi (6), but 
his decision was set aside on appeal by 
Maclean, C, J. and Macpherson, J. and the 
learned Judges held that certain rent 
receipts shewing payment of a smaller 
rent than that provided in a registered 
lease were admissible to show either that 
the parties never intended the terms of 
the kabulyat to be strictly carried out or 
that as between the parties there had been 
a waiver of the strict terms of the lease. 
The case was followed in the case of 
Kalis Chandra Saha v. Darbaria Sheik (7), 
and Manindra Chandra Nandi v. Srimati 
Durga Sundari Dasya (6), one of 
the members of the present Bench being 
a party to both the decisions. 
It may be open to doubt, however, 
whether there can be a waiver of the 
essential terms of a registered lease 
except by a registered instrument having 
regard to the decision of the Full 
Bench in the case of Lalii Mohan Ghose v. 
Gopali Chauk Coal Company , Limited (9), 
where, however, the variation was sought 
to be effected by docun ents. But in the 
cases mentioned above, the Court held 
upon the evidence of the subsequent acts 
and conduct of the parties that certain 
terms of thecentiact were never intended 
to be acted upon. On the other hand in 
the case of LaNiatullah Sheikh v . Bishambar 
Roy {to) Jenkins, C. J., and Doss, J., held 
.that an agreement is noJ e-the-less oral 
because it is to be inferred fjom the 
. conduct of the parties. 

The question was raised before the Judi¬ 
cial Committee in the case of Mating Kyin 


(6) 6C. W.N.242. 

(7) 32 Ind.Cas.25x; 20 C. W; N. 347. 

*8) 32 Ind. Cas. 185; 20 C.W, N. 680 

\ 9 ) 12 Ind. Cas. 723; 39C. 284; 14 c. L. J. l6 
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(:o) 6 Ind. Cas. 377; 12 C. I/. J . 646. 


v. Ma Shwe La (n), but was not decided. 
Their Bor&ships observed:—“The evidence 
which the a ppellants thus proposed to ten¬ 
der was described in general terms, and 
their Bordsnips have not the advantage of 
dealing with it in the form of questions 
specifica lly put a nd argued. So far, however, 
as it is stijl pressed, it, no doubt, consisted 
only of evidence relating to the acts and 
conduct of the parties as distinguished 
from evidence of oral statements ana con¬ 
versations constituting in themselves some 
agreement between them. Its object was to 
show that, whatever the terms of the docu¬ 
ments may have been, none of the parties 
had acted on them as effecting an ab¬ 
solute sale, but that through a long course 
of mutual dealings materially affecting 
their respective positions, they had al¬ 
ways treated the business between them 
as one of loan secured by mortgage. 

“This may give rise to important and 
difficult questions under section 92 of the 
Indian E\idence Act, which provides that 
when the terms of any contract required by 
Jaw to be reduced to the form of a docu¬ 
ment (and sales or mortgager of land are 
by sections 54 and 58 of the Transfer of 
Property Act, 1882, included among such 
contracts) 'no evidence of any oral agree¬ 
ment or statement shall be admitted, as 
between the pa rties to a ny such instrument 
or their representatives in interest, for the 
purpose of contradicting, varying, adding 
to, or subtracting from, its terms/ ” 

We have not referred to the decisions of 
the other High Courts some of which have 
taken a view contrary to that taken by 
the Full Bench of this Court in Preonath's 
tase (1) and of the effect of the decision in 
Balkishcn’s case (2). The question, therefore, 
is not free from difficulty nor settled. 
But the weight of authority so far as 
this Court is concerned is in favour of the 
admissibility of evidence of the acts and 
conduct of parties and as stated above 
in some cases, this Court has held upon the 
subsequent 3cts and conduct of the parties 
that certain terms of a contract were never 


(“) J 2 J nd - Cm - 39; 38 C. 892; 15 C. W. N. 958; 
10 M. B. T. 103; (1911) 2 M W. N. 30; 14 c. B. J; 
276; 13 Bom. B. R. 797; 8 A. L. J. 1184; 21 M.B. J. 
1103; 4 Bur. B. T. 273; 38 I. A. 148 (F. C.). 
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intended to be acted upon i. c., from tlie 
very beginning. It is unnecessary, however, 
to discuss the matter further having regard 
to the view we take of the construction of 
the kabulyat. The covenant relied upon 
provides that one set (or one copy) of 
"chita, khatian, jamabandi, seka, thoka 
jama wasil baki and other lawatima 
papers’* are to be submitted at the end of 
every third year bearing the signature of 
the persons preparing the sa me. The tenure 
createdby the kabulyat was a putni tenure. 
Ordinarily no such papers are delivered 
by the p itnidar to the zemindar. There 
is, however, nothing in the law to prevent 
the parties from entering into such a con¬ 
tract. But chita, khatian and jamabandl 
can be prepared only after measurement 
of lands. Such papers are not prepared 
every third year and under section 90 
of the Bengal Tenancy Act, the landlord 
can (subject to any contract) cause a mea¬ 
surement of the la nds of tena nts only once 
in 10 yea rs except in certa in ca ses which do 
not apply to the present. The patnidar, 
therefore, cannot have such measurement 
made and, therefore, cannot ha vechittas 
khatian and jamabandi prepared evei y 
third year. It wis not possible, therefore, 
for the pain dar to comply with such a 
stipulation. The zeminda could not also 
for the same reason get a measurement 
of the lands by appointing on a min, e/ery 
third year, even if he could realise Rs. 215 
every third year from the patnidar . It is 
probably for those reasons that such papers 
were never demanded nor submitted. It is 
true seha thoka and jama wasil baki papeis 
are prepared every year, but the sum of 
Rs. 215 3gr ^ed upon to be paid in the evenl 
of the breach of the contract includes 
the cost of preparation of the Chita khatian 
and. jamabandi, as well as for preparation 
of seha, thoka and jama wasil baki papers. 
As stated above, the papers were never 
demanded nor submitted at any time 
.during the 35 years that the patni was in 
existence and the plaintiff after having 
acted in a particular way for 35 years . has 
instituted a suit for recovery of Rs. 1,29a 
as aamages for failure to submit such 
papers for six yeais, claiming Rs. 21 
for each yeat. We are of opinion that the 
..Courts, below are right in dismissing the 
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suit. In this view it is unnecessary to 
consider the othc r contentions raised bef01 e 
us. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 

X. K. 


PATNA HIGH COURT. 

Appear from Original Order No. no 

of 1921. 

August 2, 1923. 

Present — Justice Sir Jwala Prasad, Kt., 
and Mr. Justice Ross. 

• Musnmmat DUEHIN SONA KUER— 
Plaintiff—appeeeant 
versus 

Musamma f BIBI aEE FaTIMa and others 
—D efend ants—Respondents . 

Civil Procedure Code (Act V of 1908), s. 10, 
scope of—Dismissal of suit — Suit, when premature 
—Contract Act (IX of 1872), s. 69—“ Interested ," 
meaning of—Person benefiting by payment, duty of 
— Rate of interest, how determined. 

Section 10 of the Civil Procedure Code does 
not bar a suit, nor has a Court any jurisdiction 
thereunder to dismiss a suit; the section merely 
enacts that the trial of one of two or more suits in 
which the same issue is directly and .'•ubstantially 
involved, is not to be proceeded with until the 
cognate case pending in another Court is disposed 
of. fp. 163, col. 2.J 

Provided there is valid cause for it, a suit 
cannot be said to be premature under section 10 
of the Civil Procedure Code. fp. 163, col. 2 1 

Nemagauda v. Paresha, 22 B. 640; u Ind. Dec: 
(N. s.) 1009, referred to. 

Where a proprietor in good faith pending litiga¬ 
tion makes necessary payments for the preservation 
of the estate in dispute, and the estate is after¬ 
wards adjudged to his opponent, he is entitled to 
he recouped what he has so paid by the person who 
benefits ultimately by the payment, if he has 
failed through no fault of his own to reimburse 
himself out of the rents. £p. 165, col. 2.] 

Dakhina Mohan Roy t. Saroda Mohan Roy, 21 
C. 142; 20 I. A. 160; 17 Ind. Jur. 576; « Sar. P. C. 
J.366; 10 Ind. Dec. (n. s.) 727 (f. C.), relied on. 

The word “interested" in section flp of the 
Contract Act ought not to be construed narrowly 
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E9 meaning a person with a real interest. 
If bona fide one believes that he has an interest 
in property and not only as a pretext for having 
a claim against those who are bound to make the 
payment, there is no reason why the law should 
not compel the person ultimately benefiting 
by the payment to return the money to the payer, 
[p. 166, col. i.] 

The rate of interest recoverable from a judg¬ 
ment-debtor is determined not by the purpose 
for which the money is applied but by the market- 
rate prevailing at the time. [p. 166, col. 2.] 

Appeal from a decision of the Subordinate 
Judge, First Court, Patna, dated the list 
January 1921. 

Messrs. P. K. Sen , Rai Guru Satan Prasad 
and Raghunandan Prasad, for the Apel- 
lant. 

Messrs. Sultan Ahmad, Nurul Hussain 
and Hassan Jan t for the Respondents. 

JUDGMENT. 

Jwala Prasad, J. —This is ail appeal by 
the plaintiff against the decision of the 
Subordinate Judge of Patna, dated the 
21st January 1921. The facts are un¬ 
disputed. 

Bibi Pasihan was a Muhammadan lady' 
of rank, belonging to the Suni sect of 
Mussalmans. She possessed considerable 
property. On the 21st of November 1891 
she executed a mortgage-bond in favour 
of Girdhar Das and others, mortgaging 
the following properties:— 

1. Mahal Kurmi Chak. 

2. Mahal Kasba Barowna. 

3. Bankipur Machhiarawan. 

4. Karnauti Khurd and Buzrue, and 

5. Abdulla Chak. 

The mortgagees obtained a mortgage- 
decree on the 2nd September 1903 on foot 
of their mortgage which was made absolute 
on the 4th September 1905, in accordance 
with a compromise entered into bv the 
parties whereby five years’ time was'given 
for payment of the entire decretal amount. 
Tie decretal amount not having been paid 
within the time allowed, the decree-holders 
put their decree in execution against 
Bibi Pasihan, and on her death against 
her heirs. 

Bibi Pasihan died on the 2nd July 1909, 
leaving behind her four daughters, named 
Fatima, Saera, Salema and Habiba, a son 
named Mohammad Umar by her first 
husband, and another son named Kali- 
auzaffar by her second husband. Before 


her death, between the 7th of May ai d the 
8t h of June, she executed several deeds 
ol gift, two of them being in favour of 
Halimuzffar alias Cheddi, one in favour 
of her daughter, Habiba, and one in favour 
of her son Muhammad Umar. By these 
deeds of gift she gave her properties to 
her aforesaid children, the bulk of them 
to Kalimuzaffai. No deed of gift was 
executed in favour of her three daughters, 
Bibi Patima, Saera and Salema. The 
donees, under the aforesaid deeds of gift, 
got their names registered as proprietors 
in the Collectorate in respect of the share 
conveyed to them by the lady and took 
possession of their respective properties 
and began to deal with them and to give 
leases, mortgages, etc., in favour of otlei 
persons. The three daughters, Fatima, 
Saera and Salema, in whose favour no 
gift was made by the lady, brought 
suits on the 26th of Match 1912 in the 
Court of tl e Subordinate Judge 0 f Patna 
to have the aforesaid deeds of gift 
declared invalid and to recover their full 
shares ol the properties left by their 
motler. These suits weie subsequently 
transferred to the file of the District Judge 
of Patna where Patima and Saera s suit 
was No. 6 of 1913, and Salema's suits 
were numbered 9, 10, 11 aad 12 of 1913. 
All these suits were disposed of by tie Dis¬ 
trict Judge on the 8th April 1914. The 
result of his decision was that all the deeds 
executed by the lady except the deed of 
gift of the 7th May 1909 in favour of Kali- 
muzaffar were set aside. The parties affected 
by the decision of the District Judge appe ti¬ 
ed to this Court and by the decision of this 
Court dated the 18th July 1917 the appeals 
were disposed of, with the result that all 
the deeds, including the deed in favour 
of Kaiimuzaffar, were set aside. The opera¬ 
tive portion of the decision of this Court is 
as follows :— 

^ ee( * s theiefore, do not stand 

in the way of tl e heirs of Bibi Pasihan 
taking their shares under the Muhammadan 
Taw. Her husband, Abdus Subhan, in- 
heiited a share of 1 of the lady's pro- 
pcrbes, her two sons Umar and Kali- 
muzanar each took 6/32 and each of ler 
tour daughters Patima, Saera, Salema 
and Habibaqtook 3/32 of the properties left 
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by her. The heirs of such ef the afore¬ 
said persons as have died since the death 
of the lady have succeeded to the shares 
inherited by their predecessor. The iro- 
peities lat by Musammat ore, tlerefore, 
liable to be distributed among her heirs and 
the heirs of her heirs uneffected by dealings 
or transfers of interests in excess ot then 
legal shares. As the donees anl the heirs 
have been dealing with the properties since 
1909 an l the matter is complicated by 
claims of creditors and others it is useless 
to give each of the heirs a decree for 
his 01 her share in the ordinary way. 
The result of passing ouch decree 
would be endless litigation. The 
proper course appears to be to direct a 
general administration of the property' of 
Musammat Basihan under the orders of the 
Court. I would dismiss with costs Appeals 
Nos. 73 and 219 arising out of Suit No. 6, 
Appeal No. 42 arising out of Suit No. 9, 
and Appeal No. 339 arising out of Suit No. 
II. 1 would allow with costs Appeal No. 

112 arising out of Suit No. 6 and Appeal 
No. 581 arising out of Suit No. 6 and setting 
aside the deed of May 7th, 1909, I would 
declare that the heirs of the deceased are 
entitled to the shares specified above in 
the property of Musammat Basihan. 
I would remand Suits Nos. 6 and 9 of * 9*3 
to the Court below in order that in the pre¬ 
sence of the parties a preliminary decree 
may be passed with reference to O. XX, 
r. 13, ordering such accounts and en¬ 
quiries to be taken and made and giving 
such directions as may appear to be neces¬ 
sary. It will probably be necessary to 
appoint a Receiver or Commissoners to cany 
out the administration. Arrangement must 
be made to pay off the debts of the deceased 
as soon as possible. Those heirs or repre¬ 
sentatives of heirs who have been in posses¬ 
sion of parts of the property should be 
debited with what they or persons claiming 
under them have received." 

In Suit No. 6 of 1913 which was instituted 
by Bibi Fatima and Saera, in addition to 
the relief sought by the plaintiff to have the 
deeds of gift executed by Bibi Basihan 
declared null and void, there was a further 
claim for administration of the estate and 
for partition of it among the heirs and for 
other reliefs. Suit No. 9 of 1913 was 
instituted by Salema to have the two deeds 
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of gift executed in favour of Kali- 
muzaffar alias Clieddi of the 9th May and 
5th June 1909 set aside and to have her 
declared in possession of her legal share 
in the properties of Bibi Basihan. These 
two suits were, by tl e decision of this Court, 
referred to above, remanded to the Court 
below for the purposes of the joint adminis¬ 
tration of the properties of Bibi Basihan 
and for the drawing up of a preliminary 
decree under O. XX, r. 13. We are, 
therefore, concerned with these two suits 
only, the other suits having been now fully 
and finally disposed of. 

In accordance with the aforesaid direc¬ 
tions of this Court the preliminary decree 
was drawn up by the District Judge on 
the 27th Septembei 1917. 

While tie litigation about the estate of 
Bibi Basihan was going on, Muhammad 
Umar, one of her sons, who had a hiba det d 
executed in his favour by his mother dated 
the 6th June 1909, executed a mortgage- 
bond in favour of Dulhin Son a Kuer. 
That mortgage was executed on the 4th 
Bebruary 1913 and was in respect of a sum 
of Rs. 85,000. The properties mortgaged in 
this bond by Muhammad Umar were thir¬ 
teen Mouzahs out of a total of twenty which 
were conveyed to him by his mother under 
the deed of gift referred to above. Two 
of the mortgaged properties, namely, Mouza 
Kasba Barowna and Karnauti Khurd, and 
Bazrug had alreay been mortgaged by 
Bibi Basihan along with certain other 
properties mentioned above on the 21st 
November 1891 to Girdhar Das and others. 
Therefore, Girdhar and others were prior 
mortgagees in respect of these two properties 
covered by the mortgage of Dulhin Sona 
Koer. 

Dulhin Sona Koer obtained a mortgage- 
decree on the basis of the aforesaid bond 
on the 25th Bebruary 1915 and after it was 
made absolute she put the same into exe¬ 
cution and purchased the aforesaid 16- 
annas of Mahals Kasba Barowna and Kar¬ 
nauti Khurd and Buzrug on the 20th June 
1916. In the meantime, Girdhar Das had 
put his decree into execution. That 
execution case was numbered 362 of 1914. 
Mahal Bankipur Machhiarawan, one of the 
properties mortgaged in the deed of Girdhar 
Das,- was covered by the deed of gift in 
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favour of Kalimuzaftar. On the 2Sth July 
1915 he paid Rs. 65,000 as the rateable 
share ot the debt over the said properties 
to the decree-holder who agreed not to sell 
Mahal Bankipur Machhiawaran until after 
the other properties were sold and the sale- 
proceeds found insufficient to pay oil the 
entire decretal amount ; and he put in a 
petition to that effect in Court. His prayer 
was granted and Mahal Bankipur Macbhia- 
rawaa, which was lot No. 1, was directed to 
be sold after all th_* otier properties were 
sold, by the order of the Court dated the 
28th July 1915 (Exhibit 2). Girdhar Das, 
therefore, proceeded to sell the other 
properties and Mahal Kasbi Barowna 
was sold for Rs. 36,500, Kurmi Cliak for 
Rs. 41,000 and Abdulla Cliak for Rs. 18,000 
Tbe sale took place on the 26th Bebruarv 

1916. 

Muhammad Umar, Bibi Habiba and Sona 
Koer then instituted proceedings under 
O XXI, r. 90, to have the sale of Mahal 
Kurmi Chak and Kisbu Barowna set aside. 
Tne sale was set aside on the 15th December 
1916. On 11e I5t 1 January 1917 one Janki 
Das and ot iers purchasers of these pro¬ 
perties appealed to tlis Court against 
the order of the Subordinate Judge setting 
aside the sale of the aforesaid properties. 
This appeal was disposed of on the 5th 
June i 9 r S in t.-rms of a comprom : se arrived 
at between the parties I n the meantime, 
in the administration proceedings which 
were pending before the District Judge, 
Mr Jamil Ahmad was appointed Receiv'd 
on the 25th January 1918 and he was, 
therefore, made a party respondent i n the 
aforesaid appeal pending in t , e High C>urt 
as representing the estate of Bibi Basihan. 
The decree of th : s Court dated the 5tu June 
1918 runs as follnvs:— 

" By consent it is ordered that upon the 
judgment-debtors respondents paying to 
the appellants the consolidated sum of 
Rs. 15,000 on account of all and every claim 
the appellants may have against the judg¬ 
ment-debtors respondents the Appeals Nos. 

7 and 8 of 1917 will be dismissed. The 
appellants will then be entitled to withdraw 
from the Court all and every amount 
deposited on account of the purchas- 
money in respect of the properties but the 
appellants will not be entitled to claim 
credit fox any sum of money paid by them 
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into the Government Treasury on account 
of Government revenue. If the above sum 
of Rs. 15,000 is uot deposited here in C >urt 
to the credit of the appellants on or before 
the 26th June 1918, the Appeals Nos. 7 
and 8 will stand decreed with costs. ” 

After the sales w'ere set aside by the. 
Subordinate Judge on the 15th December 
1916, the decree-holder was directed on 
that very day to de -osit the necessary ex¬ 
penses and furnish materials in order that 
the execution and the sa^ of the properties 
mght be proceeded with. On the 2nd 
January 1917 the proceedings, therefore, 
continued and the plaintiff pa ; d Rs. 36,500 
to Girdhar Das, being the amount for which 
Mahal Barowna had been sold, and upon 
her doing so she obtained an order similar 
to that which was obtaind by Kalimuzaffar 
referred t 0 above, with respect to this pro¬ 
perty Barowna. The order of the Court 
was th *.t Barowna should be s>ld after lots 
Nos. 3 and 4, i.e., Kurmi Chak and Karnouti. 
As regards the money that was paid by her 
the Court’s order was in the following 
words:— 

“ ket Rs. 36,500 be credited against the 
decree and let sale proclamation issue 
as prayed for in the petition." 

Upon this the plaintiff paid Rs. 15,000 
to the Receiver (defendant No. 20 in this 
case) to enable lum to pay the amount 
directed by the compromise decree of the 
High Court to be paid to the purchaser of 
the aforesaid two Mouzcihs before the sale' 
could be set aside. The Receiver having 
got the money fr 0 m the plaintiff, the 
Receiver paid the said sum to th .• purchaser 
and the aforesaid Miscellaneous Appeals 
Nos. 7 and 8 of 1917 i n the High Court 
were dismissed on the 15th June 1918, 
the result of which was that the sales of ’ 
Barowna and Kurnauti were set aside. 

Now in September 1916, the plaintiff ’ 
as purchaser of the aforesaid properties . 
in execution of her mortgage-decree against 
Muhammad Umar obtained delivery of - 
possession through the Court. There was , 
then still due to the plaintiff about Rs. 37,000 
under her decree. She also got possession ■' 
ot other properties purchased by her except 
tiiose that had already been sold for arears 
of Government revenue, namely, Ibrab im 
Uodi, Syedpur Behma and Supasang. 

Atter his appointment the Receiver-" 
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wanted to take possession of these properties 
but the plaintiff refused to deliver up pos¬ 
session to him, and, on a reference being made 
to the District Judge, the matter was 
decided against the plaintiff on the 22nd 
March 1918. The plaintiff then moved 
this Court in revision (No. 75 of 1918) 
against the decision of the District Judge. 
Her application was, however, dismissed 
by this Court on the 7th ISiovember 1918, 
vide judgment, Exhibit B 1. It was held 
that the plaintiff having taken a mortgage 
and purchased the property during the pen¬ 
dency ol the litigation, started at the instance 
of the heirs of Bibi Fabliau, impugning the 
validity of thegifts in favour of the plaint¬ 
iff s’-mortgagor Muhammad Uniat and otheis, 
she could not resist the taking of possession 
of the property by the Receiver who was 
appointed by the Court in the administration 
suit Iso. 6 of 1913. This Court further held 
that inasmuch as tl e plaintiff did not satisfy 
the whole mortgage-debt of Girdhar Das- 
Kesho Das she could not be subrogated 
to the position of the prior mortgagee. 
Her application for leave to appeal to His 
Majesty in Council was dismissed b} r this 
Court on the 27th May 1919 iride judgment, 
Exlibit B. The result of this decision 
was that the Receiver took back possession 
of the aforesaid properties fr v m the plaint¬ 
iff on the 21st August 1919. 

Musammat Sona Koer applied on the 
21st June 1919 to the Distiict Judge (a) 
to grant permission to execute her decree 
against the Receiver or ( b ) to direct tl e 
Receiver to payRs. 36,500 to her. On the 
26th June 1919 the District Judge granted 
prayer Iso. 1 on the same condition as was 
imposed upon Bibi Aley Patima by order 
of the Court, dated the 19th May 1919. 
No 01 del appears to lave been passed w'ith 
regard to her prayer to direct the Receiver 
to pay the sum ol Rs. 36,500. 

On the 10th December 1919 she appears 
to have repeated her application for direct¬ 
ing the Receiver to pay the said sum. In 
that petition she further asked that in case 
the money was not paid she may be given 
permission to sue tl e Receiver. This appli¬ 
cation was referred to the Receiver for report 
who submitted his report on tht 19th 
December-1919. I n his report he stated 
that thfr Musatntnat was in possession of 
Some of the properties yielding an income 

zx 
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of Rs. 10,000 for which she was liable to 
account and also for mesne profits and that 
she had w'ithdraw'n the surplus sale proceeds 
amounting to about Rs. 40,000 odd in res¬ 
pect of village Supasang appertaining to 
the estate and that she being a party' to 
the administration suit her claim to the 
aforesaid sum of Rs. 36,500 could be con¬ 
sidered in the administration proceedings, 
and the Receiver fuither added that her 
application was premature and not enter¬ 
tain able. The Court recorded the follow¬ 
ing order :— 

“Read Receiver’s report dated the 19th 
December 1919 on the petition of Mu - 
sammat Sona Koer filed on loth December 
1919 for payment of Rs. 36,500 with interest 
and for grant of permission to sue the 
Receiver: Ordered, permission is granted”. 

Accordingly the present suit was institut¬ 
ed and she filed 1 er plaint on the 2nd 
January 1920. She claims in this suit 
the aforesaid sum of Rs. 36,500 with in¬ 
terest at the rate of one per cent, per mensem 
from the date of payment, viz., 2 nd January 
1917 up to the date of the filing the plaint, 
amounting to Rs. 49,640. 

Defendants Nos. 1 to 6 are the heir of 
Muhammad Umar, defendant No. 7, is Kali- 
mu zaffar, defendants Isos. 8 to 11 heirs 
of Bibi Solema, defendants Isos. 12 to 15 
heirs of Bibi Batima, deiendants Isos. 
16 to 18 heirs of Bibi Saera, defendant Iso. 
19 is Bibi Habiba and defendant Is 0. 20 
is the Receiver. Defendants Isos. 1 to 6, 
8 to 11 and 16 to 20 filed different sets 
of defence on substantially the same grounds. 
In short their objections were that the suit 
is not maintainable in its present form, 
that the estate of Bibi Basihan was not 
benefited by the plaintiff's payment ; nor 
can she re. over the same from the defend¬ 
ants, that the plaintiff withdrew the si m.of 
Rs. 40,000 odd from the Collectorate out of 
the sale proceeds of Mahal Supasang and 
other villages and the said sum si ould be 
set off against the plaintiff’s claim and that 
her suit is barred under section 10 of tie 
Civil Procedure Code. 

The aforesaid pleas gave rise to the 
following issues:— 

"'I. Is the suit as framed maintainable ? 

“2. Has the plaintiff a valid cause of 
action against the defendant No. 20? 
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“3. Whether the defendants are entitled 
to any set oft*. If so, can they claim it 
without payment of Court-fee and for 
what amount? 

‘ 4. Is the plaint,ff entitled to contribu¬ 
tion? If so a^amst whivh defendant? 

"5. Can the plaintiff maintain the 
present suit in the face of proceedings of 
the administration suit pending beiore 
the District Judge and in lace of section 
10. Civil Procedure Code ? 

“6. Is the plaintiff entitled to get interest, 
and if so, at what rate ? 

“7. To what relief, if any, is the plaintiff 
entitled ? *\ 

The learned Subordinate Judge decided 
all tl ese issues in favour of tie defendants 
with tire result that the plaintiff's suit Las 
been dismissed. She has, therefore, come to 
this Court in appeal. 

I will first dispose of Issue No. 5. The 
learned Subordinate Judge records the 
following finding upon this issue :— 

" It requires no decision in face of the 
above finding, but I have already remarked 
above, that it would have been better 
had the plaintiff put forth_her claim i n the 
Administration Court " 

In the previous paragraph, the Court 
in dealing with Issues Nos. 1, 3, ai *d 4 
remarked as follows J 4 ' 

" Admittedly plaintiff withdrew a large 
sum of money out of the surplus sale-proceeds 
from the . Collectorate and admittedly she 
has been in possession of the property, the 
income of which was also considerably large. 
The plaintiff is admittedly to account 
for these items. But it is urged for the 
plaintiff that all these accounts will be 
taken in the administration suit which is 
pending before the District Judge, and it 
she is lound liable she would be 
cailed upon to pay. I n other words 
plaintiff wants to take away her own 
money and ask the defendants to wait tin 
the administration suit is decided. I think 
all tnese questions can be fully tried by 
the Administration Court and no preference 
should be given to plaintiff’s ciaim ovei 
tnat of the defendants, at least the equity 
requires so. Hence there seems to be 

no reason to grant any relief to the plaintiff 
in this suit.*- * “ 

Continuing the Suboidinate Judge says- 


" For these reasons I am of opinion that 
the suit is not maintainable, that if plaintiff 
wants any reLef she may come under the 
provisions of tl e mortgage law with a suit 
properly so framed in the light of the ob¬ 
servations made above. I, therefore, decide 
these issues against the plaintiff and in 
defendants' favmr.” 

The Subordinate Judge also quoted a 
passage from the judgment of JVluilick, J., 
(Exhibit Bi) to the effect that the mortgage 
of the plaintiff was affected by tie litigation 
which was pending at the time when the 
plaintiff took her mortgage and until the 
administration suit was over, it could not be 
known how mu cl of the property would 
come into the hands of the plaintiffs 
as a representative of Ajulammaa Umar, 
and it migl t be that no residue ni.git be 
left wliic! might come into tie plaintiff's 
hands. 

These ale the grounds upon which the 
learned Subordinate Judge considered the 
case of the plaintiff to be premature. 
But the suit has been dismissed upon the 
principal giound that the plaintiff pa^d the 
money in question to Giiohar Das and Kesho 
Das voluntarily ?n order to secure benefit 
to herself and not with a view to co ifer 
any benefit to tne estate of Bid Fasihan, 
and that, as a matter of fact, tne estate of 
Bibi Fasihan was not at an benefited, 
in other words according to the learned 
Subordinate Judge tie plaintiff cannot 
recover tne amount paid by her eitner by 
way of contribution from tne otner 1 o- 
hnrs of Hunammad Umar, sie represent¬ 
ing Umar’s interest, nor can sne recover 
tne property from them under tne provi¬ 
sions of seot.ons b9 and 71* of the Indian 
Contract Act. in otner word s, tl e learned 
Suboidinate Judge is of opinion tnat sne 
can under no circumstances xecover tne 
money from the ue.ei*oanu> n* tne present 
case. Tiiere. ore, whether the ciaim is pre¬ 
mature jt not does not affect tne decision 
of tne learned Subordinate Juoge, lor tne 
plaintiff in no circumstances is en^tiea to 
press ner c.ai^ a^i^st tne heiis and 
legaJ representative of Bibi Fasman or 
her estate now in tne nanas of the* 
Receiver. Tms view of tne matter 
maxes it certain tnat unless tne piaintiff 
establishes her claim to recover the amount 

• § . *-' f * 
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paid by her from the estate of Bibi Fasihan, 
the Receiver or the Court in the adm nistra- 
tion suit cannot possibly grant any reliei 
to her. 

The Receiver in his report referred to above 
did not definitelj' state that the claim was 
untenable, but from the attitude assumed 
by the Receiver in the subsequent stage of 
the case, and particularly in the written 
statement, it is impossible to conceive 
that t ie plaintiff had the remotest chance 
of getting her relief in the adm'nistra- 
tion suit. T e Court did not venture to 
enquire into l;er cla m w en she put it 
forward just after her discomfiture in this 
Court vide judgment date the 7th November 

1918 (Exhibit Bi). Her first application, 
as stated a:ove, was made in June 1919 
and the consequent dispossession of the prop¬ 
erty in August 1919. Her second appli¬ 
cation was made on t i; e loth December 

1919 while tne claims of other creditors 
either of Bibi Fasihan or of her heirs were 
being dealt with by the Receiver and the 
Court administring the estate of Bibi 
Fasihan; but no definite decision was arrived 
at with respect to the claim of the plaintiff 
because of complications having arisen 
on account of the purchase of the properties 
by Girdhar Das, the prior mortgagee; 
but the sale of these properties was set 
aside, and when the matter came before 
this Court in revision it was held that the 
plaintiff’s mortgage was affected by the doc¬ 
trine of Us pendens and that she could not 
be subrogated to th- position of a prior 
mortgagee. The lower Court’s order of the 
19th December 1919 referred to above 
contained in three words, “permssion is 
granted " does not give any reason for the 
said order far less does it promise any 
investigation into the cla m of the plaintiff. 
Probably as the estate was being ad¬ 
ministered by tl e Court and as the claim 
of the plaintiff had to be enforced against 
the estate, the perm ssion of the Court 
would be necessary. If that was so, 
the bar, if any, to institute the present 
suit was removed by the order of the Ad¬ 
ministration Court. In face of that order 
and in view of the fact that there w s never 
any intention on the part of the Receiver 
or of the Court to investigate the claim 
pf the plaintiff; to my mind it seems that 
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there was no option left to her but to have 
her claim established in Court by a sep rate 
suit. 

In order to apply section 10 of the Code 
of Civil Procedure as a bar to any further 
proceeding with the trial of the present case, 
it is necessary to show that the matter in 
issue involved in the present case was 
also directly and substantially the same as 
in the administration suit. T>.e claim of 
the plaintiff to recover the aforesaid sum 
upon the facts alleged in the plaint was 
not at all pending in the administration case 
as the aforesaid order of the Court clearly 
indicates. 

Again the section does not bar the suit 
but it only says that the trial of it shall n)t 
be proceeded with, and thirdly that the 
Court under that section has no jurisdic¬ 
tion to dismiss a suit but can only post¬ 
pone the determination of the same until 
tne cognate case pending in another Court 
is disposed of. In other woids the 
Code provides for the trial of only one 
of two or many suits if the same issue is 
directly and substantially involved, in order 
to save time and possibly a conflict in • 
the views taken by different Courts of 
concur refit jurisdiction with respect to the 
same matter. Nor does the section dispense 
with tne necessity of instituting such suits. 
Under this section a suit cannot be said 
to be premature provided that there is 
valid cause for it. No authority is needed 
to support the aforesaid prox^osition for 
the section itseif is clear, v>de however the 
case of N .mcigauda v. Paresha (1). The 
learned Subordinate Judge is, therefore, 
wrong in n oldmg that the present suit 
is e.ther barred or that it is premature ; 
he is also wrong in dismissing the suit 
upon that ground. 

The next question is, and that is the 
material question in the case, is the plaint¬ 
iff entitled to recoup herself from the 
estate of Bibi Fasihan ? It is not denied tnat 
Rs. 36,500 paid by her to Girdhar Das 
was a debt over the estate of Bibi Fasihan 
under tne mortgage executed by Bibi 
Fasihan on the 21st of November 1891 
and tnat after her death in 1909 her heirs 
and representatives took her estate burdened 

(1) 22 B. 640; n lad. Dec. (W. »*) 1009, 
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with that debt ; and, before they can dis¬ 
tribute among themselves the assets of 
the estate and the properties of the de¬ 
ceased. it is incumbent upon them to dis¬ 
charge the said debt. Rupees36,500 is part 
of the mortgage-decree for the payment of 
which each and every property included in 
the mortgage is severally and jointly liable. 

Subsequent to the mortgage Ihbi Fasihan 
chose to execute certain deeds of gift referred 
to above in favour of some of her children 
preferring them to others, Muhammad Umar 
was one of her children on whom her favour 
seem to have been bestowed and he was 
given 16-annas of the properties, whereas 
his share therein was only three annas. 
In 1912 some of Bibi Fasiban’s heirs object¬ 
ed to the deeds ot gift made in favour of 
some of her children on the ground that 
their shares in the properties of Bibi Fasihan 
were reduced on account of the deeds in 
question and this naturally led to litiga¬ 
tion. 

The plaintiff in this case took a mortgage 
of 16 annas of some of the properties con¬ 
veyed to Muhmmad Umar by his mother 
after the suits that were instituted by 
the daughters of Bibi Fasihan, namely, 
Fatima, Saera and Salema. The plaintiff, 
no doubt, took the mortgage subject to 
the final decision in the case which was 
then pending and which has now resolved 
itself into the administration of the estate 
of Bibi Fasihan. Her claim under the 
mortgage is, as held by this v^ourt, affected 
by the doctrine of Its pendens and possibly 
after the final administration her claim 
might be either reduced or wholly' extin¬ 
guished by reason of there being nothing 
left in Mu. a m m ad Umar vvhicn sne could 
take as ms mortgagee. But that is t,.e qi.es- • 
tion which has to be decided because the 
plaintiff in her capacity as mortgagee is 
claiming under the mortgage executed by 
Muhammad Umax. We, m mis case, are not 
concerned with tnat. bier positicn as mort¬ 
gagee is relevent only in orucr to find out 
whether she had any interest 01 su Pi 0 *d 
interest in the properties of Bibi Fas.han 
so as to impel her heirs t 0 pay the debt 
over the estate. 

Isow at the time when the plaintifi paid 
the money, the sale of the mortgaged prop¬ 
erties was set aside but the propIrtiL 
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had really not gone out of danger. The 
execution was proceeding and there was 
no order of the bugh Court i n the appeals 
that were filed by the purchasers against 
the order of the Subordinate Judge setting 
aside the sales, to stay further proceedings 
in the execution, and from the record of 
the execution case we find that the Court 
as well as the decree-holder was strenuously 
pursuing the properties in question and orders 
for the issue of sale proclamation had already 
been passed. Kalimuzaffar, defendant No. 
7, had already paved the way as to what 
should be done by one interested in the 
properties which were the subject of the 
mortgage of Gird bar Das-Kesho Das. To 
him, as to Umar, 16 annas of another 
property Mahal Macnhiaiaw'an was given 
by their mother under tie deed* of 
gift. He settled with the decree-holder 
to pay a proportionate sum of the decree 
and to have this property sold last of all. 
Ihus this property would be exempt from 
sale in the event of the entire sum due 
u nder the decree being realised by the sale 
of other properties or the liability would 
k e , jn any case considerably diminished. 

I he plaintiff also requited to the same 
remedy. She paid Rs. 36,500 as the pro¬ 
portionate share of Mahal Barowna and 
got an order from the court with the 
consent of the decree-holder to sell it after 
Kurmi Chak and Rarnouti. This arrange¬ 
ment will not in any way affect the liability 
of the properties which were mortgaged to 
Girdhar Das and Kesho Das. That pay¬ 
ment, whatever be the airangement bet¬ 
ween the parties, was to go towards the 
satisfaction of the decree and as a matter 
of fact the Court directed that the said 
money be credited towards the satisfaction 
of the decree. 

. No doubt the record of the case has grown 
into an enormous magnitude anu the case 
has been compncateu on account of the 
number of villages unu U e uiveisity ol the 
interests helu. by theheiis. But me very 
statement of t e case, solar as the present 
point is concerned, makes it simple. The 
order of the Court, as observed above, 
was that the amount paid by tbe plaintiff 
be credited towams the decree anu this 
was done. Now this decree theheiis of Bibi 
Fasihan are bound to discharge. If tbe 
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plaintiff had not paid the proportionate 
amount of the decree viz. , Rs. 36.500.it would 
have been realised bvthe sale of the mort¬ 
gaged propotfi^s wl ich had not then been 
soil, ant it is immaterial whether the lia¬ 
bility in the final adjustment of the decree 
in question would have fallen upon Mahal 
Barowna. 

Now whose property was saved by this 
payment of Rs. 36,500? It was the prop¬ 
erty of Bibi Fasihan. Then, the question 
that might be aske^ by the heirs of Bibi 
Fasiha is “ why do you lay claim to the 
property Barowua and others”. If the mon^y 
was not paid by the estate, then the heirs 
of Bibi Fasihan would be bound to pay 
it; if not, the estate of Bibi Fasihan would 
be sold, and in that event probably the 
interest of the plaintiff would also have 
been extinguished. But that is no 
consideration for holding that the estate 
of Bibi Fasihan w*s not benefited by that 
payment. The Receiver, i sa matter of fact 
went to the length o f paying Rs. 15,000 
as compensation under the compromise 
decree o e the High Court in oraer 
to prevent the sale of the properties includ¬ 
ing Barowna for whoso sake—not for the 
sake of the plaintiff but for the sake of the 
heirs of Bibi Fasihan—the money was paid. 
Therefore, I have no hesitation in holding 
that the money was paid for the benefit 
of the property which at that time the 
pi intiff thought belonged to her, or there 
was a possibility of her having an interest 
in it ; but at the same Lime the Receiver, 
as representing the heirs of Bibi Fasihan, 
thought that the prooerty was, as a matter 
of fact, Bibi Fasihan's. The question then 
is whther the lady was interestet in making 
the payment. She is a mortgagee o c the 
estate of Muhammad Umar. Muhammad 
Umar is admittedly an heir of Bibi Fasihan 
and has an interest in the estate left by her 
though not of 16 annas yet of 3 annas 
at least in all the mortgaged properties 
of the estate of Bibi Fasihan. If theproperty 
had been sold in execution of a prior mort¬ 
gage-decree and not redeemed either by 
the mortgagor or the pusine mortgagee, 
the puisne mortgagee would be sure to suffer 
and that was the position in which the 
plaintiff was'placed. Therefore, theplrint- 
iff was interested in the payment of the 
money. It was through the Court that 


she obtiined a title under her sale cerii f 
ficate in execution of her decree and 
delivery of possession ; she lost possession 
of the prooertv’ on account of the decision 
of this Court but she \vj s alwavs entitled 
to call ur>on tt-e persons representing the 
estate of Bibi Fasihan to pay the deb 4 that 
she had discharged in order to re-imburse 
her. This is to be gathered from the 
observation of Lord Maenaghten in the case 
of Dakhina Moh^n Royv. Saroda Mohpn 
Roy (2). In that e 0 se the plaintiff ob¬ 
tained possession under the decree of the 
High Court of a revenue payin" estate 
and he paid the rent« and cesses in default 
of which payment the estate would have 
been sold. The High Court decree was 
afterwards reversed by the Privy Council. 
In 1S85 the defendant obtained possession 
of the estate in execution of the High Court 
decree, and the plaintiff claimed the revenue 
and cesses paid t»v him while he was in 
possession of the property . Their Lord- 
ships observed : 

" It seems to their Lordships to be com¬ 
mon justice th t when a. proprietor in 
gooi faith pending litigation makes the 
necessary payments for the preservation of 
the estate in dispute, and the estate is 
afterwards adjudged to his opponent, he 
should be recouped what he has so paid 
bv the person who ultimately benefits by 
the pavment, if he has failed through no 
fault of his on» n to re-imburse himself out 
of the rents.” 

Now if Muhammad Umar had made the 
pavmen*, would he not have been entitled as 
heir of the three, annas share in the estate 
of his mother to ask the other co-heirs to 
contribute towarrs it ? We find that this 
principle wjs accepted in the practical 
dealings with, the estate in question in 
the administration proceedings, and Kali' 
muzaffar one of the heirs, having a seven 
annas share paid off Rs. 65,000 in order to 
save the property Machhira wan, the sixteen 
ann^s of which was given to him, from 
being sold. The Receiver without any 
objection makes that sum a charge upon 
the estate of Bibi Fasihan and the Court 
sanctions it. DulhinSona Koer then stepped 
into ' the shoes ~of Umar by reason of his 

(2) 21 C. 142; 20 1 . A. x6o; 17 Ind. Jar. 5761 6 
Sar. p. C. J. 366; xo Ind, Dec, (n, s.) 7*7 (P, C.h 
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mortgage w' ich was a trans f er of t 1 e prop¬ 
erty hel l by him in the true sense of the 
wor.l an l as efi’ie \ in t’-.eTransfer of Prop¬ 
erty Act. T erefore, what Umar could do 
Sona Koer co 1 also do. If she pai, tj.e 
money, as s e i , s e ] rs as much rip} t 
as Umar had (an \ this was recognised in 
the case of Kalimuzaffa.r) to ask the other 
heirs to contribute towards the payment 
and to recoup her on account of the money 
that she ha 1 advance 1 . Upon this princi¬ 
ple. therefore nol only ections 69 an 70 
wiU apply but various other sections of ti e 
In .ian Contract Act, viz., section 43 
68, 69, 70 an] 72. In a case of this kind 
one is not to be pinned down to a particular 
section of the Act but all the sections read 
together laid down the principle upon 
which one paying money out of his own 
pocket is entitled to recoup himself from 
those who either derive benefit out of it 
or are bound to pay. It is also immaterial 
whether the person paying the money had 
a real interest or not. Ti.e word “ interest¬ 
ed ' used in section ^9 cannot have such a 
narrow meaning. If bona fide one beliefs 
that he has an interest in property and 
not only as a pretext for l aving a claim 
against those who ar e bound to make the 
payment, there is no reason why the law 
should not compel the person idt mate’v 

benefiting by the payment to return the 
money to the paver. 

In this connection 1 would like to refer 
o he authorises quoted in the judgment 
in Second Appeal No. 1067 of 1921 deliverer 
by m e on ti«e 2 fctb June 1923 [R ■ ng Ln\ 
Sahu v. Kali Shankar Sahai (3) ] The prin- 
ciples ot those cases won, ] apply tj.ere n 

but aid not apply to tl.e second appeal 
wh’ch was disposed of by me. 1 

I, therefore bold tl !0 t the pl a i n tift i s en¬ 
titled to get back the monev pah. 

by , h . e u r the estate ot Bibi FasLn 

and that this should be treated in 

Srzafi'Tr 5 ' SS the payment ™de by Kali- 

We, therefore, set aside the deoUt™ ^ 
the Subordinate Juo.Ke a ruT n i ts stead m ,fce 

is entitled to^ecovef^the^sum' 

£11 ^ *« ^• - ?5 

Then the question is wl ether sle is en- 


title, lorecover therate of in 4 erest o f one 
per r e nt. per month a s claimed by her 
and which was stipulated in I er mortgage- 
bond. This was the r?1e of interest and 
pen aps compo n interest agreed 1o by 
Bibi Tasii an w] en si e execute the mort¬ 
gage bond in favour of GirU.ar Das-Kesho 
Das. The learned Vakil on behalf ot the 
respondents contends that 6 per cent, per 
annum should be allowed to the decree- 
Wder inasmuch a«that is th e r a t e dir e ct< d 
by t, e decree of tl.e Subordinate Judge to 
be ; i, to Gir ( }.ar Dos. Tl at is no corbt 
the rale of interest on the amount of Gir 
dhar Das’ ^ decree but the payment ma^e 
bv the plaintiff, was out of her own pocket 
ani if the Receiver or the judgment-debtors 
1;a d had 1o borrow money from outsiae in 
oroer to pay the decree thev would have 
h?d to pay the market-rate' of interest. 
That isthetes* which is applied to all such 
cases, and in our experience we know that 
when a cecree has to be pai by a creditor 
he does not borrow money °t the rrte of 
interest mentioned in tl e decree but he 
borrows it at the market-rate, so the 
purpose for which tie money was 
applie would not determine the rate 
of interest but ti e rato of interest wl ich 
was prevai ing at the time. No evi< ence 
has been given in tl is c se as to what the 
market-rate of interest was at the time, 
nor has it been shown that the rate of 
interest mentioned in the bond is excessive 
or more than the market-rate prevailing 
at tl.e lime. Tl.erefore, the bom 1 rate must 
be deemed to be tl.e market rate in tie 
absence of any evi, ence to the contrary. 
But in fie circum-tances of f- e case 
compo n r interest is nol allowable ; nor 
has it been ckimet.. Tl erefore, simple 


(3) 77 fed, ce5 . 73l)t Pal . hb . 
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1 tires 4 only' at tl e rate of one per cent 
p~r month will be allowed. 

The result is 11 at the decree of the Court 
d *K,w is set aside ?.nd in lieu thereof there 
will be a decree in favour of the plaintiff 
to recover from the oe f end nts the sum of 
money chimed by her with future interest at 

t} f perce 1 peT rnnmi. T heirs 

of B hi F th Tl ire ’i bv to the exte t of 

t ie assess of tl.e estate wl ich have come 
1 to their ham s. Bib! Faslhan's estate 
being 1 a charge of the Receiver he shall 
a 1 minister It in the administration jolt- 
aaa the decretal amount in question together 
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with interest will be paid by the Receiver 
out o r the joint assets of the estate of B oj 
Fasihan. In doing so, the Receiver wil 
take into account the liabilities of Dulhin 
Sona Koer and her successors-in interest 
o f the estate. Tnese liabilities will be set 
forth in the judgment in Civil Revision 
Cases Nos. 177. 2 9 U 3 oo, 309, 310, and 
312 of 1923 which have been heard along 

with this appeal. 

The appeal is decreed with costs. 

Ross, J.— I agree. 

w. c> a. Appeal accepted. 
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CALCUTTA HIGH COURT. 

Appkat, F*oM Order No. 97 of 1916 

WITH RUI E NO. 338 OF I 9 l 6 . 

July 12, 1916. 


Present :—Justice ^ir N. R. Chatterjea, ICt., 
and Mr. Justice Richardson. 

Maharaj KUMAR SHOSHI KANT A 
ACHAR. 1 I CHOWDHURY BAHADUR— 

Appellant 

versus 

Faja SaRAT CHANDRA ROY 
CHOWDHURY- Respondent. 

. Execution of decree—Construction of decree, 
rides of—Execution Court, duty of— Variance 
between judgment and decree—Amendment—Proce¬ 
dure—Civil Procedure Code ( Act V of 1908), s. 152, 

O XX, rr. 6, 7. 

A decree speaks for itself and must be executed 
as it stands, the executing Court being confined 
between the four comers of the decree, [p. 171, 

^Bhugobat Singh v. Ram Adhin Singh, 22 W. R. 

■j jo Radha Perslnd Singh v. Torah Alt , 18 C. 10S; 

5 Sar. P. C. J. 582; 0 Ind. Dec (N S.) 72 

and Udwant Singh v. Tokhan Singh, 28 I. A. 57, 
28 C. 3531 3 Bom. L. R. 318; 8 Sar. P. C. J. 14 

(P. C.), followed. . 

But a decree, like any other document; is open 
to construction, and where a decree is ambigu¬ 
ous it ought to be so construed as to conform 
with the judgment, [p. 168, col. 2.] 

Maharaja of Bhartpur v. Rani Kanno Dei , 
28 I. A. 35 at p. 42; 23 A 181; 3 Bom. L. R. 5 *j 
5 C. W. N. 137: 7 Sar. P. C. J. 792 (P. C.), relied 
on. 

There is, however, a limit to what construction 
can do, and the remedy by construction is only 
appropriate if the language of the decree is am¬ 
biguous. If the language is plain and there is no 
ambiguity the proper remedy for a variance be¬ 


tween the decree and the judgment i« to apply 
for the amendment of the decree, [p. 1 oq col. 1 •J 
The operative words of a decree were ns ioN 

*° V “ It is ordered that this suit be partially decreed, 
that the plaintiffs right be declared to so much 
of the disputed lands as falls within the bound an 
lines of the Revenue Survey Map of 18,1S of 
Mauza Nij Sham pur Paharpur comprised m Mahal 
218 of the Touzi of the Mohalla Colleetorate, 

laid down in the Amin’s map: 

Held, that the meaning of the decree u as 
not that the plaintiff's right was declared to jo 
much of the disputed lands ns fell within the 
boundary lines of the survey map of the villnge 
of which the Amin had made a map, but that the 
boundary lines of the Survey map were taken 
to be those laid down or shown in the A min s mapi 

Anneal aeainst the order of the vtlb- 
otdinite Judge, RajshnM, dated the 5th 

Anri 1 191b. _ , . 

Bobus Jnpesh Chandra Roy, Gomnd a 

Chandra De Roy and Bhnpendra Chandra 

Guha. for the A^eDant. 

Bobu Bhnpendra Chandra Guha. for the 

Judgment-debtor-Petitioner. 

Misers. Jackson and H. N. Ghose. Babus 
Bis'int Coomar Bose. Dwarka Nath Chucker- 
hutty and Joiish Chandra Guha, for the 

Resnondent. 

Babu Jotish Chandra Guha, for the 
OnnosBe Party. 

JUDGMENT.— This appeal is from a 
determination of the Court below contain¬ 
ed in a judgment, dated the 5 1 * April I 9 T °. 
unon a Question raised under section 47 
the Code in «e, nrd to the construction of 

(I0C • 

The decree (doted the 27th March 1905) 

was obtained bv the respondent Raja 
Sarat Chandra Rov against Raja 
Konta Acharp-a, the predecessor of the 
annellant. Raja Sashi Krrar ^^hariya. 
There e.n atvpepl to this Court wh’cti 


was d'smissed o- *he May 7 qo8. 

A. further ar>r>ePl to the Vvvy Con cl! 
was also dismissed on the 20th July 1914 
Surja Kanta Acharjya v. Sarat Chandra 
Roy Chowdhury (1). The result was that 
the decree of the First Court stood con¬ 
firmed without modification. # 

The suit re 1 at e d *0 * considerable area 
of land ; n the nossec ? ior of the appellant 
which the respondent claimed as part 

(1) 25 Ind. CaR. 300: 18 C. W N. «8i; 20 C. L• J. 
563; 16M. L. T.290: 27 ML. J 365: 

(J9I4) M. W. N. 757: 16 Bora * R: 925 (P * C •'* 
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of an estate wh : ch he had purchased at 
a sale held f or arrears ot revenue. The 
respondents’ success was rot mpl^te 1 Ut 
part al. It was held that he was ent iled 
to so much of the land as fell w : th : n Ihe 
boundaries of his estate as shown 'n a 
Revenue Survey Map ol 1848. This is 
plain from the judgment delivered and is 
not disputed. There is also no dispute as 
to the tri-junction point or the starting 
po nt which a surveyor, demarcating 
the boundaries in the locality, would 
commence h : s measurement. It is agreed 
that th : s point was conclusively fixed 
by the Trial Judge. The present d’spute 
arises in ths way. A map prepared by 
an amin who had made a local enquiry 
under the direction of the Tr'al Court 
purports to show the boundaries accord'ng 
to the Revenue Survey Map. Th** decree 
at first sight, at any rate, adopts the 
antin'$ map. Towards the close of h's 
judgment, however, the learned Subordi¬ 
nate Judge referred to the var'ation 
between the magnetic north and the true 
north. The a win apparently had made 
no allowance, ior such variation and 
the po : nt at issue is whether the res¬ 
pondent is entitled to have Ihe variation 
taken into account for the purpose of 
the delivery of possession or whether 
under the terms of the decree he is 
bound by the amin's mop. The point 
is not touched upon in the judgments of 
tin's Court and the Privy CoUncT. 

The woFds of the decree a re as follow:— 
“It is ordered that this su't be partially 
decreed, that the plaintiff’s right be declar¬ 
ed to so much of the disputed lands 
as falls within the boundary lines of 
the Revenue Survey Map of i8u8 of 
Mouza Nij Shampur Paharpur compr'sed 
in Mahal 218 of theTouzi of the Mohall? 
Collectorate, laid down in the antin’s map.” 

The original decree is in Bengali hut 
with every respect for the learned Sub¬ 
ordinate Judge, there is at any rate n o 
patent ambiguity either i n the original 
or in the translation. The Bengali ex¬ 
pression {Amincr Naksha Ankiia) wh'ch 
represents the words “laid down ’i n the 
antin's map,” refers, as clearly as those 
words do, to the boundary lines of the 

Survey m ap- According to the grammati¬ 
cal sense the boundary lines of th* Survey 
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map are taken to be those la ; d down 
or shown ’*n the Amin’s map. The 
mean'-g is rot “Ihe 1 01 ndr rv b'rcs of 
the Sorvev map cf Ihe vTlare o f which 
the amin has made a man.” / part from 
the '•angrage srch a reference to the 
amin’s map woi^d be entirely useless. 
What is called the ordirarv portion of 
the judgment. wh ; ch is in English, puts 
the meaning beyond doubt. The words 
there are;—“It is ordered that these 
five su : ts are paitipllv dec Teed in this 
way that the plaintiffs' right to the 
portions of the disputed lands shown 
in the amin’s maps as falling within 
the boundary line* P’ven in lie ReverUe 
Survey Maps of 1848 of the Mouzas in 

questions.be declared as apperta’n’rg 

to his zemindarv • ” The decree, therefore, 
as alread' stated, on the face of it adopts 
the amxn’s mar and if it were rot for 
the passage in the judgment winch creates 
the d J fficvlty, there would he no room at 
al 1 for d’scussion. 

As the decree was in h ; c view ambiguous, 
the learned Suhord ; rate Judge goes on to 
refer to that passage as a clue 1o the 
mean ; ng and as a justification for ihe 
order wh'ch he made, namely that " The 
C'vil Court amin should determine the 
boundary fine of the Revenue Survey 
Map with reference to the certified copv 
of the map supplied by the parties." 
In other words he throws the Amin's 
map overboard and directs that the 
Survey map should be relat'd. 

Appealing from that order the appellant 
naturally takes h’s stand upon the decree 
between the four corners of winch a 
Court of Execution is no doubt cor fined : 
Rodha PersJtad Singh v. Tcrab Alt (2), 
Udwant Singh v. To khan Singh ( 3 ). On 
the other hand it is perfectly true that 
a decree like any other document is open 
to construction. The Code says that Ihe 
decree shall agree with the judgment 
(O. XX, r. 6) an da decree, therefore, ought, 
if poss’hle, to be construed so as to con¬ 
form with the judgment. Maharaja T of 
Bhartpurv. Ravi Kanvo Dei (4). 

(2) 18 C. 108; 5 Sar. P. C. J. 582; 9 In< 5 . Dec. 
(n. s.) 72. 

f 3)571 28 C. 353t 3 Bom. L. R. 318; 8 
Sar. P. C. J. x 4 (p. c.). 

fa) A - 35 at p. 4 2j 23 A. i 8 it 3 Bom. D. R. 
5*1 5 C. W. N. 137; 7 Sar, P. C. Ji 79a (P. C.}i 
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Some importance was attributed to the 

words ‘as noted above” in the last 
sentence of the passage cited. But those 
words were protally intended to qualify 
the preceding words “m parts” The 
reference was probably to Ihe beg nn ng 
of the preceding para; raj h where the 
Subordinate Judge had lound tha.t the 
plaintiff was "ent.tled to recover posses¬ 
sion of the lands in silt in portions." 
The passage as a whole, however, does 
support the respondent to this extent 
that the Subordinate Judge e-\ idently 
contemplated that in execution allowance 
would be made for the variation between 
two mer dians, the magnetic merd’an 
and the polar meridian. It is contended 
for the respondent that effect should be 
given to an intention w f h ch is not ex¬ 
pressed in the decree. The contention 
in its most plausible form is that by 
the amln's map the Subordinate Judge 
means the amin’s map adjusted with 
reference to the true north. But. however 
the contention be put, the result of 
acceding to it would be to intro¬ 
duce into the decree a direction which is 
not there, namely, that the Amin's error in 
not taking intoaccount tie deviation of 
the magnetic merdian sh( uld be corrected 
and his boundaries re aligned accordingly. 
That the further result would he an entire¬ 
ly new map is shown by the Subordinate 
Judge's order which discards the Amin's 
map and directs the Survey map Ic 
be relaid. 

Now the Courts which dealt with the 

case had nothing tel ore them except 

the a min's map to indicate the practical 

<* ~*7 r ~ ,_. • effect of the decree which they were 

department when delivery of Possession maki r confirming. Tie case o' Luhhi 

would have to be made the pla n ft Nara in Jagadeb v. Jodu Nath Deo (6) aptly 

Then he adopts the amt i J n n il[ustrates w hat important and ev ( n startl- 

points (five suits were * d tog her w h consequence might follow from tb e 


- But there is a limit to what construction 
can do. The remedy by construction is 
only appropriate if the language is 
ambiguous. If the language is pla n and 
there is no ambiguity .the proper remedy 
for a variance between the decree and 
the judgment is to apply for the amend¬ 
ment of the decree. The fact that such 
an application must be made to the 
Privy Council in England is no r e ason 
why we should strain the law in order 
to assist one party to the prejudice of 
the other. On the contrary we should 
not be justified in taking liberties with 
a decree which has become, by adoption. 

His Majesty's order i n Council; Rya 
Bhup Indar Bahadur Singh v. Bijai 
Bahadur Singh (5). 

The question, then, is whether tins 
decree is capable of the con it ruction 
which the respondent seeks to have rut 
upon it. We have pointed out that there 
is no such ambiruity a s that suggested 
by the learned Subordinate Judge and 
that the decree, as it stands agrees 
with the ordering portion of the judg¬ 
ment. That being so, is there any reason 
for departing from the natural mean¬ 
ing of the words? In the paragraph 
of the judgment on which the argument 
for the respondent was rested the Sub¬ 
ordinate Judge says:—"The Civil Court 
amin has failed to ascertain what at 
the time variation between the two 
meridians was. I, however,. do not 
consider this omission to he of importance 
now, as I think there would he neces¬ 
sity again for ascertaining this va riation 
at a subsequent stage in the execution 


one of which we are concerned) and says 
that he considers “them to.be the 
proper starting points tor laying down 
the boundary lines of the Revenue Survey 
of 1848". Then he says in conclusion 
“The suits, therefore, should be decreed 
i n parts as noted above and it is 
accordingly ordered.” Then follows the 
ordering portion the relevant part of 
which has already been quoted. 

(5) 27 I. A. 209 at p. 215; 23 A. 152: 5 C. W. N. 
521 2 Bom. IR. 978 I(Pj C.). 


Ill Ud^ v --- 

ing consequence might follow from tb e 
correction of the amin's map in tte 
manner suggested. If the decree said 
that the amin’s map was to be corrected 
the correction wruld have to be made 
whatever the effect might be, though con¬ 
ceivably the suit ha vine teen decreed 
in part, a difficulty m ght arise, if the 
effect were to show a title n the 
respondent to all or m^rc than all he 

( 6 ) 21 I. A. 39; 21 C. 5045 6 Sar - P- C J. 408; 
jo In«ix Dec. (N. s.) 9*6 (T. C.). 
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claimed. The decree, however, gives no such 

direction and cannot be made to give ary 
such d ; rection without importing into it 
words wh : ch are not there. 

It was said that : t was hard that Ihe 
respondent should , uiff''r because the Co^rt 
made a mistake in drawing up the decree. 
The first answer to that is that if there 
is a mistake, it is open to the respondent 
to take steps to have it corrected. But 
so for as the Srbord’nate Judge was 
concerned the m’stake seems rather to 
have been in the judgment than in the 
decree. The Subord'nate Judge appeals 
to have under-estimated the poss’ble im¬ 
portance of the question and to have 
wrongly assumed that the omin’s map 
would be corrected in execution as a 
matter of course. That accounts for the 
omission in the decree and in the ordering 
portion of the judgment. The decree said 
what the Subordinate Judge intended to 
say though the effect is not what he 
thought it w n uld be. The mistake in the 
Judgment produced a corresponding mistake 
in the decree. 

As to the parties, it is true that the 
Code (O. XY, 1. 7) directs the T udge to 
sign the decree when he "has snt'sfied 
himself that the decree has been drawn 
up in accordance with the judgment," 
but there is a general and convenient 
practice which was apparently followed 
in the present case, under which the 
signatures of the Pleaders are p*aced 
uoon a decree before it is signed by 
the Judge, and it is undes ; rahle to 
nrnimize the responsibility of the parties 
for the correctness of a decree as drawn 
uu. We were told by the learned 
Pleader for the appellant (and the state¬ 
ment was Dot disputed), that neither 
party took objection to the amin’s 

report and map on the specific ground 
that his north did not correspond 

with the true north. The question, it 
was said, was suggested in thecourseof 
cross-examination conducted on the appel¬ 
lant's behalf. That may illustrate the 
danger of random cross-eXaminat-Vn hut 
it does not prevent the appellant from 
insisting on the decree as it stands It 
it probable that the question was ’ not 
pushed to a plain conclusion at the time 
because neither side knew what the 
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effect of allowing for the deviation wou’d 
be. That may account also for the 
decree beirg accepted hy both parties in 
the form in wb’ch it was drawn Up. 

that state of things the a.ppe 11 ? nt ran 
hardlv c r mp , a ; n of hard l p. It is itift 
po r s r bip tl at if the decree had bern drr wn 
up in tfe way in which he says it ought 
to be understood, the result on appeal 
might have been different. So far as there 
is any question whether one or the 
other party is to b’ame for the form which 
the decree has taken, there is little to 
choose between them and the decree binds 
one as much as the other. 

We do not know, and it does not signify 
for the present purpose, what the result 
of correcting the map wouM be. The 
appellant says that he would be adversely 
affected and that a considerable addition 
wonld be made to the area to be award¬ 
ed to the respondent. If the result would 
have been the other way we shorM 
doubtless have heard the same argument 
from the opposite quarters. The res¬ 
pondent would have been for the decree 
and nothing but the decree and the 
appellant would haverep’ed on tie judg¬ 
ment. The decision at wFch we should 
have arrived, it may he hoped, would 
have been the same, as the decision at 
which we are now about to arrive. The 
consideration which suggests itself is that 
the party who would be prejudietd ty 
an alteration of the map had, as the 
decree stands, no inducement and possibly 
no right, to raise the question in appeal. 
The Courts, it is true, accepted Ihe Survey 
map. The Revenue Survey of 1848 was 
presumably carried out on scientific l ; nes 
and the north shown in the Survey map 
is the true north. But mistake s ' 1 are 
been known to creep even into Survey 
maps. The amin’s vers’on of the Survey 
map m a y be wrong in theory but it 
was adopted in the decree and his map 
may in fact more closely represent the 
true boundaries. At any rate it was 
certa ; nly not necessary for the party who 
would suffer from its rectification in the 
way proposed to take in appeal such a 
point as this, flat if the rectification 
we r e made, the practical result world 
be to throw grave suspicion on the 
correctness of the Survtey map. 
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Then it was said tl at the parties are 
as much bound by the judgment as the 
decree. That is no doubt so and it may 
be that the respondent has a t tle d 
r’ght to have ti e decree am< ndtd. We 
need not consider tl at question wl ch 
may turn to some extent on the terms 
of section 152 of the Code. All we need 
say is that the decree cannot be con¬ 
strued in the way in wh ; ch it has been 
construed by the Court below and that 
the question raised is a question not of 
construction but of amendment. 

The prnt is a sm rt one but we have 
dea’t with it at same length as it wr s 
energetically argued and is of consider¬ 
able importance. In this count 13' a 
decree is often executed, not by the 
Judge who made it and best knows 
what was intended, but by a successor, 
or by some other judge to whom it is 
sent for execution. It wouM add to the 
many difficulties which arise in the exe¬ 
cution department if any encouragement 
were riven to the alteration cf decree under 
the guise of interpretation. The princ ; pl e 
has lonv been recognised that a decree 
must be executed as it stands, as Pbear, J. 
said in Bhugobat Sinph v. Rain Adhin Singh 
(7) "the decree speaks for itself.’* 

The result is that this appeal must 
be allowed with costs and the order of 
the Subordinate Judge set aside. The 
order war passed in a proceeding in 
th~ nature o f a review of two previous 
orders dated the 24th March iqr6, and 
the 30th March 191*. the first passed on 
an application made by the decree-holders, 
and the second on a reference made by 
the antin. We refer the view of the 
decree taken in those orders and the 
decree will be executed accordingly. We 
assess the hearing fee at eight gold ntchws. 

In view of our Judgment, it is unneces¬ 
sary for us to pass orders on the Rule. 

Let the record be sent down at once. 

Z. K. 

Appeal allowed: no order in Rule. 

(7) 22 w. R. 330. 


BOMBAY HIGH COURT. 
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of 1920. 
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Present; —Mr. Jnst r ee Fawcett. 

KISHEN ERAS'D & Co. Ltd. 

-Pl-A'NTIFI'S 

versus 

FULLUMAL HIRALAL— Dkffndant. 

Civil Procedure Codr (Art I’ of iqo8 ), s. 153, 
O. VI. r. 17 —Bombay High Couit Rules, r. 266 — 
Amendment of plaint, after decree — Pnhinivary 
decree — Receiver, costs of. 

An amendment of pleading? can, as a general 
rule, be allowed only during the actual pi nth ncy 
ot a suit, and not after the deeice has been actually 
drawn up and scaieel. [p. 172, col. 1.] 

The Duke of Bucdcuch, (1S92) P. 201; 61 I.. J. P. 
57 ; 6 7 L. T. 739; - 4 ° R. 455: 7 A«p. M. C. 294 and 
Sukhdco Prasad v. Lachntan Smgh, 24 A. 456; 
A. W. N. (1902) 114, distinguished. 

Where, however, a Receiver has been appoint¬ 
ed by the Court in a suit, the Court may, even 
though the suit be no longer pending, peimit 
parties to intervene on a question as to the- Re¬ 
ceiver’s costs, [p. 172, col. 2.] 

Administrator-General vj Bengal v. Print Loll 
Midlick , 22 C. ion; 22 I. A. 203; 5 M. L. J. 157; 
<> Sar. P. C. J. 660; 11 In el. Dec (n t . S.) 0 72 (P. C ), 
followed. 

Mr. Lalji, forthe Plaintiffs. 

JUDGMENT.— In this motion the Court’s 
leave is asked to tinend the plaint by 
adding certain words in tli^ first praj er 
for relief which will have the efleet of 
making payable to the plaintiffs the ex¬ 
penses, etc., payable to the muccadams 
for storing, etc., tbe 407 and 16 bales of 
cotton wh’cb the plaintiffs had received 
from the defendants, in its decree of 
April 8, 1922, the Court appointed the man¬ 
ager of the plaintiffs to be Receiver of 
these bales; and the question of plaintiffs* 
right to recover these expenses has arisen 
in the course of the Recei\ er passing his 
accounts before the Commiss’oner. The 
Chamber Judge has held that they are not 
covered by the decree, and hence th’s 
motion. It is also asked that the decree 
should bp amended similarly on such 
terms as the Court may deem fit to im¬ 
pose on the plaintiffs. • '} 

The first question that arises is whether 
the amendment of the plaint, which is 
asked for, falls under section 153 and O. 
VI, r. 17 of the Civil Procedure Code. 
Section 153 allows the Court to give 
leave for amendment at any time in any 
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proceeding in a «u : t, and O. VI, r. 17, 
says that the Court may j.llow such 
amendments at any stage of the proceed¬ 
ings. Prima facie th's linr'ts the Comt to 
allowing amendments ; n tlcad'ngs during 
the actual pendencv of the su t and not 
after the decree has been actually drawn 
Up and sealed. This is the general rule 
which applies in the case of the corres¬ 
ponding rule of the English Supreme 
Court, viz., O. XXVIn, r.12. At page 
377 of the Yearly Practice of the Sup¬ 
reme Court of 1923 it is said : “Speaking 
generally, an amendment of an indorse¬ 
ment or plead'ng cannot be made after 
judgment has been entered, Unless the 
case conies with ; n the ‘slip’ Pule." That 
Mip* Rule is the rule allowing amend¬ 
ments of a judgment or decree for clerical 
of arithmetical mistakes correspond ng to 
section 152 of the C'vil Procedure Code. 
It goes on to say: “But the words of r. 1, 

‘ At any stage of the proceedings' occur also 
in O. XVI,r. II , and upon those words 
the Court of Appeal held, in The Duke of 
Buccleuch (i) that the power given by 
the Rule may be exercised after final 
judgment, as long as anything remains 
to be done in the case." In that parti¬ 
cular case it will be found that there was 
a limitation that consent should be given 
by the party that it was pioposed to 
add and it was held that the decree was 
not final. I do not suppose that that 
case can be treated as an authority for 
allowing the amendment of a pleading in 
a case where the decree is final and has 
been sealed, or, as it is sometimes ex¬ 
pressed, “perfected.” So far as I am 
aware there is no Indian authority to the 
contrary. M r . Lalji for the p 1 a ; ntiffs referred 
to Sukhdeo Prasad v. Lachman Singh (2), 
where itis said that the suit had proceeded 
up to judgment and decree. These words 
are ambiguous, and I think they must, as 
there used, mean that the suit was ready 
for jud r ment and the decree that follows 
on the judgment, not that a decree had 
actually been passed. The case is, of 
course, different from one where an 
amendment is allowed by an Appellate Court, 


(1) (1892) P. 201; 6t L. J. P. 

40 W. R 455; 7 Asp. M. C. 294. 

(2) 24 A. 456; A. W. N { (1902) u 4J 


57 : 67 L. T. 739; 


for in such a case the suit is, so to speak, 
proceeding ; n that appellate Court. But 
when a decree has actually been passed, 
if it is final, the ori inal Court ; s. gene* 
rally speaking, jUncius officio, and the 
occasion for an amendment of p’ead nrs 
cannot really arise. Mr. Lalji says that 
the decree in question is only a prelimi¬ 
nary one. It is.no doubt, marked as a 
preliminary decree on mortgage. But as 
expressly declared by clause (2) of section 2 
of the Civil Procedure Code, a decree can be 
partly preliminary and partly final; 
and there can, f think, be no doubt what¬ 
ever that, in so far as the decree fixed 
the sum of Rs. 68,425-0-6 as the sum to 
be paid bv the defendants to the plaint¬ 
iffs for debt and interest, it is final, 
for it thereby fixes the amount due from 
the defendants up to the date of the 
decree. It is no doubt preliminary in 
so far as it subsequently declares that 
the plaintiffs have a first charge on cer¬ 
tain immoveable property for th e amount 
due and payable by the defendants to the 
plaintiffs under the decree and in so far 

as it appointed the rlaintiffs' manager to 
be a Receiver of these 407 and 16 bales 
and directed that he should pass his 
accounts before the Commissioner. In 
regard to the latter point, it may be men- 
tinn ed that O. XL, r. i (i) (a), dees declare 
that ihe Court can appo nt a Receiver of 
any property, whether before cr after 

is the .authority of 
Pnvy Council in Administrator General 
of Bengal v. Prem Lull Mulhck (3) 
for saying that where a Receiver has 
been appointed by the Court in a 
suit, the Court may, even though the suit 
be no longer pending, pern it parties to 
intervene on a question as to the Receiver’s 
^•Sothat in that particular regard the 
plaintiffs have a stronger case thar in 
regard to an amendment of the pleadings, 
and a consequent alteration of the decree 
as to the amount that wa s payable by 
the defendants to the plaintiffs at the 
date of the judgment. I n regard to the 
la ter point, the whole object of the pro- 

nosed amendment of lh e plaint j s that 

the Court should subsequently allow an 

% 


22 A - 2 ° 3 » 5 M. L. J. 1571 6 
>ar. P. C. J. 6601 ix lad. Dec. (N, s.) 672(P. C). 
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amendment of the decree, so as to 
enable the plain tigs to add to the a mount 
decreed against the defendants a further 
sum of Rs. 5,000 odd in regard to the 
miiccai-itnage charges f Dr these bales ; 
and the case realty falls under rule 266 
of this Court j?hich restricts the powers of the 
Court, after the decree or order has been 
sealed, to amend the same. It allows 
this to be done only so as to bring it 
into coiiformity with the judgment or 
rectify an inaccuracy or clerical or arith¬ 
metical error. Its last clause is “Save as 
aforesaid, no alteration or variation shall 
be made without a review of judgment 
and re hearing under the provis ons of 
section 114 and O. XI,VII of the Code of 
Civil Procedure”. 

Subject to a qualification, whch I w 11 
deal with later the alteration which the 
plaintiffs seek seems to me to be clearly 
one wh ch cannot now be allowed by this 
Court save in accordance with the pro- 
vis ons f01 rev ewof judgment, whch are 
referred to in the rule; and as a somewhat 
analogous case I may refer to the case of 
Glasier v. Rolls{<\) where a judgment had been 
passed allow'ng certain costs but no provision 
had been made for the costs of the short¬ 
hand notes of the repcrters, and the 
Court was asked to allow the judgment 
to be amended by insert'ng a provis on 
for those costs, though they had not been 
asked for at the trial The Court of 
Appeal unanimously refused this appl ca¬ 
tion. and in Iris judgment Bowen, L. J 
says (p. 3' 6): 

It is quite a different thing to come 
after a judgment and ask that it should 
be amended so as to express the real inten¬ 
tion of the Court, entertained by the Court 

at the time the judgment was g’ Ven. 

Butto seek to alter the judgment bv a S K- 
ing that someth'ng may be embodied in 
it the demand for which was not even 
thought of at the time, and was never 
brought to the attenton of the Court is 
really to ask us to make a different judg ¬ 
ment from that which bas already been 
perfected.** 

I think those remarks apply equallv to 
the present case. 

(4) (1890I 63 X,. T. 305; 59 t. h Ch. 63; 38 \V. 


It was alleeedby Mr. Ulji that it was 
a mere inadvertcice which led to the 
omission cf the plaintifls'o ask fer re iel 
in regard to these particular expenses,ar d 
no doubt that may be s o. B u f, on the 
other hand the case of Jehavgir 
Cowasjt v. The Hcpe Mills . United (O 
shows that the Court shornd not ordinarily 
draw any such presumption of inadver¬ 
tence; and reference to my notes of the 
proceedings underlying the ex parte decree 
shows that the plaintiffs' witness Nran- 
janprasad Dwarkadas stated that 
Rs. <9,462-10-6 was the sum due to the 

plaintiffs up to March x9, 1920, and that 

after that date no item was debited to the 

defendants except interest. It seems diffi¬ 
cult to understand why the plaintiffs should 
not have paid these chaiges when they 
became due and debited them to ti e de¬ 
fendants in their account, so that' they 
would naturally have been brought to the 
attention of the Court. 


- - -.*** -uaw, buujcu 10 me quaii- 

? C i tl i°, n W W . hlch * have already mentioned 

1 t £? t t !? e motion is misconceived 

and should not be allowed. The plaintiffs 

in regard at any rate to such expenses 

incurred up to the date of th e R e c e ver 

* a .^ 1DS ty ssessl °fl, inniy opinion, can only 
proceed by an application for re\iew of 
judgment under O. XI,VII of the 
Civil Procedure Code. I mus t not, 
however, betaken to encourage such a n 
application. There a re v a rious difficulties 

of the plaintiffs, for instance, 
limitation, a nd the necessity of showing 

vtwtV 16 case falls P r °P®riy under O. 

p r .^' r * I '.f s . construedin the recent 
v Nek ?™** 11 JUdgment in C **M* 

Now I come to the qualification I have 
mentioned. I think a distinction can 
rightly be made as to costs in respect of 
muccadamage, e t c ., wlich became levi- 

t ^ e + st0r ? ge , etc.* Of these bales 
r the date of the Receiver taking 
possession of them a s Receiver. I have 


( 5 ) 2 Ind. Cas. 294; 33 B. 216; 10 Boin. L. 11 . 

40 O. 

(6) 72 Ind. Cas. 566; 24 Boin. 3 ,. R. 1238; 30 U. 

T 9 ^!' 26 C ' W ‘ N ‘ 6971 41 T- b* R - 1923- 

3 P. L 1 . 435; (1922) A. I. K. (P. C.) 112; 16 

l " ^ * tt 7; n I7 T » ■ 1922; 3 D. 127; 43 M. L. J. 

332 . 4 U- P L. R. (P. C.) 99; 36 C. L. J. 469 (P. C.) 
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already pointed out that there is the 
author ty ot ti,e Privy Counci for enter¬ 
ing into questions as to the Receiver’s 
accounts even although the suit may Dot 
he pending, and T have also pointed out 
that in my opinion the decree is pre- 
liminaiy with regard to the Receiver 
taking certain action and passing his 
accounts. That being so, rule 258 applies, 
namely, in every decree and order that 
is not final liberty to apply shall he im¬ 
plied. It is open in my opinion, to the 
party interested to apply in regard to 
any question that may arise as to the 
Receiver’s accounts, so far as they are 
accounts in respect of . any liability 
subsequent to his appointment as 
Receiver to kins effect; and to that extent 
1 do not think that rule 266 bars any 
alteration of or addition to the terms of 
the preliminary decree that may be 
justified. I, there fure, lea v e that position 
also open to the plaintiffs. 

Subject to that, the motion is discharg¬ 
ed with costs. 

z. k. Motion dismissed. 


LAHORE HIGH COURT. 

Civil Appeal No. 324 of 1919. 

August 2, 1922. 

Present: —Mr. Justice Martineau and 
Mr. Justice Brasher. 

GOKHA RAM— Defendant— 
Appellant 
versus 

SHAM hAL—P laintiff—and another 

— D EFEND ANT—RESPONDENTS. 

Hindu Law—Joint family—Alienation by 

father — Necessity—Small portion of consideration 
not for necessity — Sale, whether can be set aside — 
Suit by son to annul sale — Limitation—Limitation 
Act {IX of 1908), Sch. I, Arts. 120, 126. 

A sale of family property by a Hindu father 
cannot be set aside merely because a small portion 
of the sale consideration is found not to have 
been advanced for necessity, [p. 175, col.i.] 

Lala Chatranarayan v. Uba Kanwari, 1 B. L. 
R. 201; Felaram Roy v. Bagaianand Banerjee, 
6 Ind. Cas. 207; 14 C. W. N. 895; NamanMal v. 
Har Bhagwan, 66 Ind. Cas. 362; 2 L. 357; (1922) A. 
I.R. (h.) 317 and Kannu Chctly v. Amirthammal, 
26 Ind. Cas. 418; 1 L. W. 877, relied on. 

A sale of family property by a Hindu father 
merely for the purpose of paying off a mortgage 
which exists on the property is not justified, 
fp. *7f, —l 2.] 


A suit by a Hindu son to get a sale of family 
property effected by the father aLnulltd is 
governed by .Art. 126 and not by Art. 120 of 
Schedule I to the Limitation Act. [p. 176, col. I.] 

Second appeal from the decree of the 
District Judge, Ludhiana, dated the 15th 
December 1918, varying that of the Sub¬ 
ordinate Judge, 1st Class, Ludhiana, dated 
the 1st August 1918. 

Mr. Shamair Chand, for the Ap¬ 
pellant. 

Mr. Fakir Chand, fer the Respondents. 

JUDGMENT.—Seven suits have been 
brought by Sham Lai for the annul¬ 
ment of alienations effected by Ins father 
Labhu Ram. The Subordinate Judge 
found that Labhu Ram was a drunkard 
and a gambler who had wasted his prop-, 
erty, that he had no business or 
occupation on which the money he borrow¬ 
ed night legitimately have been spent, 
and that the debts he had incurred, ex¬ 
cept those which could be connected 
with his son's marriage, were tainted 
with immorality and not binding on tie 
plaintiff. He passed decrees annulling the 
alienations, subject to the condition that 
the plamtiff should pay to the alienees 
certain sums for which necessity had been 
proved. 

On the appeals of the alienees the 
District Judge has found that the evi¬ 
dence is not of such a nature as to 
lead to the conclusion that Labhu Ram 
was licentious throughout his lLe or had 
no business or occupation, tnd he has 
accepted six of the appeals, and while 
maintain ng the decrees for annulment 
of the alienations he has allowed lUrther 
sums to the alienees 011 account of the 
antecedent debts which formed part of 
the consideration lor the alienations. The 
seven alienees have preferred Second 
Appeals Nos. 324 to 326 and 328 to 331 
of 1919, which may be disposed cf by 
one j Udg ment. 

It will be convenient to take First Ap¬ 
peal No. 325 by Atma Ram, to whom 
Labhu Ram sold a house for Rs. 1,200. 
The lower Appellate Court has allowed 
Rs* 939 wh.ch were required lor the 
payment of debts, disallowing only an 
item of Rs. loo and one of Rs. 161. 
It is contended for the appellant that 
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the item of Rs. 100, which is said to 
have been paid to one Mangu Mai, should 
have been allowed, the lower Appellate 
Court having overlooked certain evidence 
in coming to the conclusion that the 
payment was not proved. It is unneces¬ 
sary, however, to go into this matter, as we 
think the ap eal must succeed even if 
necessity for the sum of Rs. 261 lias not 
been proved. 

In Lila Chatranarayan v. Uba Kanwari 
(1), where a widow had sold property for 
Rs. 9^5» out of which only Rs. 670 were 
needed fer the payment of a debt, it 
was held that the mere fact that she 
had sold the property for more than the 
amount of the debt did not lender the 
sale invalid. 

That ruling was followed in Felaratn 
Roy v. Bagalanand Bancfjee (2) in whcli 
it w-is held that a sale by a Hindu 
widow cannot be set aside upon pay¬ 
ment of the amount which it was neces¬ 
sary for her to raise to pay off a legal 
debt simply because the property sold 
Was not sold for a sum which exactly 
covered that debt. 

The same view has been taken by this 
Court in Natttcin Mai v. Har Bhagwan (3). 

It has also been held by the Madras 
High Court 111 Kannu Clutty v. Amir- 
thammal (4) that it in the case of a sale 
by a widow a small portion ot the pur¬ 
chase money was not required for ur s ent 
necessity it does not follow that the 
sale itself was not due to necessity. 
Unless it could be reasonably presumed or 
unless it i & pro\ed that the sale ot a 
lesser area for the exact amount reqinred 
for necessity was feasible. 

-Che principle enunciated in these rul- 
in^s is applicable with all the more force 
to the case of an alienation by a male 
proprietor. In the present case it was 
necessary for Babhu Ram to sell the 
house in order to pay his debts which 
amounted to Rs. 939, and the fact that 
ue obtained by the sale an additional 
sura of Rs. 261 for which he is not shown 
to have had any necessity is not a suffi- 

1) 1 B. I,. r. aot. 

*> 6 tad. Cm. 207; 14 C. W. N. 895. 

Ind * Cas * 3&2; 2 35 ? ; f 1 ® 32 ) A. 1 . r. 

H) *6 In 4 . Cas; 4x8; 1 h. Wj 877. 
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cieut reason for annulling the sale. 

l'iie same principle up A l.cs to Appe. 1 
bjo. J30 wmeu relates 10 a sulc jii lavoUi 
of Fu.itu and Buta, eriecttd ior the pur¬ 
pose of pacing debts au, to different 
persons. The sale was jor Rs. 1,400 oi 
which all out Rs. 200 has been allowed. 

Appeal No. 324 remits to a sale in 
favour oi Gokha lor Rs. 1,900. out oi 
wiuen the lower Appellate Court lias 
allowed Rs. 1,500 on account ol Babhu 
Ram's share in a mortgage-debt uue to 
the vendee. No necessity was proved 
ior the remaining items. This case is dis- 
tingu.shable Horn Appeals Nos. 0 25 and 
330, as the mortgage whicn was to be 
paid off by the sale was a mortgage 01 
the very property winch was solu, and 
it was a mortgage with possession. 
There was no other debt to be discharged, 
and tiie sale oi the property merely lor 
the purpose oi paying oh the mortgage 
winch existed on it was perfectly listless. 
The decree annulling this sale was, there 
fore, correct. 

Similar remarks apply to Appeal No. 32S, 
which is by Ram Rachpal, to whom 
Baohu Ram sold land ior R s . 900 lor 
the purpose oi paying off two mortgages 
held by Ganesha Mai on the same l..nd. 
The lower Appoiuie Court disallowed two 
items amounting to R„. ibo, ior wh.ch no 
necessity was shown. It is true that 
Ganesha Mai's mortgages earned inteiest, 
but tne mortgage-accQ containea no pro¬ 
vision ior his recovering principal or in¬ 
terest either from the mortgaged prop* 
eity or from other property ol the 
mortgagor, end the mortgagee could only- 

get possession 01 the mortgaged propeity 
if the niortga & or made oeiault. There 
was, thererore, no necessity whatever lor 
1 /o.bhu Ram to sell the mortgaged prop¬ 
erty, and the sale ha s been r^htiy 
annulled. 

Appeal No. 329 relates to an alienation 
111 iavour of Nxkka ior R s . 900, out of 
which Rs. 750 have been allowed. This 
ahenation was not a sale, but a mort¬ 
gage, so that the remarks made above 
in regard to Appeal No. 325 do not 
apply to this case. The findings that 
necessity has not been proved tor the 
items disallowed are findings of fact, and 
Counsel for the appellant has not been 
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able to sav anvthing in support of the 
aopeal. There was an additional mortgage 
to Nikka for Rs. 99. but no evidence was 
given of the payment of the money. 

Appeal No. 331 relates to an oral sale 
to Muhammad Shah for Rs. 400. The 
District Judge has disallowed the whole 
of this sum, finding that no necessity for 
any item has been proved. The finding 
is one of fact, end nothing has been said 
in support of this appe a l. 

There remains Appeal No. 32b, the 
subject of which is a sale of land to 
Rahmat and others for Rs. 2,500. Ihe 
land was morti aged with po ssession to 
one Rosha for Rs. 1,225, and the lower 
Appellate Court has allowed that item 

and Rs. 35 for registration expenses, dis¬ 
allowing the two remaining items of 
Rs. 740 and Rs. 500, for which the 
vendees failed to prove any necessity. 
Nothing his been urged with regard to 
the items d : sa!lowed, and there was 
clearly no necessity for the sale, as 
Labhu Ram could have allowed the land 
to Temain in mortgage with Rosha. The 
main argument advanced is that the suit 
w as barred by limitation under Art. 120 
of the F'rst. Schedule to the Limitation Act, 
having been instituted more than six 
years after the sale, which took place on 
the 25th January 1911. Had the suit 
been merely for a declaration that the 
sale should not affect the plaintiff’s 
rights the argument would have been 
correct, but Ihe plaintiff sued for the 
annulment of the sale, and in fact obtained 
a decree for annulment, so that Art. 126 
applies, and the period of limitation is 
iz years. The fact that the plaintiff was 
not given a decree for possession as well 
as for annulment of the sale does not 
make Art. 126 inapplicable. We hold, 
therefore, that the suit w« s within time 
and that the decree is correct. 

The result is that we accept Appeals 
Nos. 325 and 330, reverse the decrees 
passed in Ihose cases, and dismiss the 
suits W'th costs throughout. We dis¬ 
miss Appeals Nos. 324, 326, 326, 329 and 
331 with costs. 

Z. X. 

Appeals Nos. 325 and 330 accepted, the 
Remainder dismissed. 




LAHORE HIGH COURT. 

Second Civil Appeal No. 2530 of 1917. 

November 9, 1921. 

Present .’—Mr. Justice Chevis and 
Mr. Justice Harrison. 

NANAK CRAND and otbeks— 
Defen dants-—Appellants 

versus 

RAM CHAND and another— 
Plaintiffs'—Respondents. 

Civil Procedure Code (Act V 0/1908), O. XXI h 
r. 4, O XXXI V, r. 1— Mortgage—Redemption 
—Suit by second mortgagee — Appeal—Death 
of mortgagor — Abatement. 

To a suit by a second mortgagee to redeem from 
the prior mortgagee the mortgagor is an absolute ly 
necessary party and the suit cannot proceed in 
his absence. 

Where, therefore, during the pendency 
of an appeal in such a suit the mortgagor dies 
anel his legal representatives are not brought 
on the record within the period of limita¬ 
tion allowed bj* the law, the whole appeal abates. 

Second appeal lrom a decree of the 
District Judge, Attock at Q.mpbellpore, 
dated the 2*st April 1917, affirming that 
of the Senior Subordii aie Judge, Can.p- 
bellpore, dated the 8tb August 1916. 

Dr. Nand Lai, for the Appellants. 

Mr. M. S. Bhagat, for the Respondents. 
JUDGMENT.—A preliminary object:on 
to the hear.ng of this appeal has teen 
raised by Mr. M. S. Bhsgat who points 
out that Waryam, one ot the respond¬ 
ents, died on the 31st December 1917 
and that no application to bring his legal 
representatives on the record was made 
until ..2nd April 1921. This is so and 
as the provisions of sect on 5 of the 
Limitation Act do not apply to an 
application cf this nature, O. XXII, r. 4 
(3) governs the case. Tfce respondent who 
has died was the mortgagor, the suit 
being one brought by a second mort¬ 
gagee to redeem from the prior 
mortgagee. It is therefore clear that the 
mortgagor is an absolutely necessary 
party and in his absence the suit cannot 
proceed against the remaining defend¬ 
ant. We accordingly declare that the 
appeal has abated. This order is made 
without prejudice to any application 
which the appellant may be advised to 
make under O. XXII, r. 9, Civil P* 0- 
cedure Code. The costs of the hearing 
(Rs. 32I will be paid by the appellant to 
Ram Cnand respondent. 

2. x. Appeal abated* 
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PATNA HIGH COURT. 

Criminal Revision No. 224 of 1923. 

May 3,i 9 2 3 * 

Present:— Justice Sir John Buckmll, Kt. 
EACH MI NARAIN MaRWARI and 

ANOTHER—PETITIONERS 

versus 

EMPEROR—Opposite Party. 

Bengal Public Gambling Act (I I of 1867). 
ss. 5> s — Money on person of gambler — For¬ 
feiture. . _ , 

What is liable to forfeiture under section 801 

the Bengal Public Gambling Act, are those things 
which may be reasonably suspected to have 
been used or intended to be used for the pur¬ 
pose of gaming. The private property of an 
individual, such as money or jewellery on bis 
person, who is found gaming in a gaming house 
cannot be seized and forfeited under the sec¬ 
tion, unless it is quite clear that there was attached 
to such private property the taint that it was 
reasonably suspected to have been used or in¬ 
tended for the purpose of gaming, [p. 178. col- -•! 

Emperor v. Tola, 26 A. 270; A. W. N. (i 9 ° 4 ) 
11; 1 Cr. L. J. 35 ; Tula v. Emperor, 54 Ind. Cas. 
250; 41 A. 366; 17 A. L,. J. 368; 1 U. P. L. R. (A.) 

161; 21 Cr. L. J. 42 an 1 Emperor v. Kifayat 
49 Ind. Cas. 165; 41 A. 272; 17 A. L. J. 6^; 20, 
Cr. I*. J. 133 , referred to. 

Revision, from an order of the Additional 
District Magistrate, Dhanbad, affirming a 
decision of the Senior Deputy Magistrate,- 
Dhanbad, dated the 2 nd December 1922. 
Mr. Jana k Kishore, for the Petitioners. 

JUDGMENT. —Th’s is an application ir 
criminal revisional jurisdiction. It is made 
On behalf of two per sons who were prosecut¬ 
ed and convicted of an offence against 
the provisions of section 4 ol the Public 
G?mbling ACt(i 80 ?). They weieconvicted 
by the Senior Deputy Magistrate of Dhan¬ 
bad onthe 2 nd December 19 2; they p eaaed 

guilty. The first applicant was fined Rs. 40 

and the second applicant Rs. 25. "When 
the Police raided the premises where 
the gambling was going on they searched 
the persons of the applicants and took 
from them a considerable sum of money 
which the learned Vakil who appears 
on behalf of the applicants informs the 
Court was of the value of about Rs 100. 
After the conviction the applicants made 
an application to the Deputy Magistrate 
asking for a return to them of the money 
which had been found in their possession 
by the Police. I take it that this 
(ao&cy would certainly have been available 


for the purpose of paying the fine, but 
I understand from the learned Vakil 
who appears on behalf of the applicants 
that the fines were paid and that the appli¬ 
cation f or refund ol the money seized upon 
their persons was made after such pay¬ 
ment. Now, on the 2nd December the 
Deputy Magistrate of Dhanbad passed 
the following Older ; — 

“The money found on the persons who 
visited the gaming house for gambling 
has been forfeited to Government." 

From this order the applicants applied to 
the Additional District Magistrate of Dhan¬ 
bad who, however,although he thought that 
the matter presented considerable legal 
difficulty, did not think that it was within 
his province to reler the case to this Court 
merely to obtain a correct interpretation 
of the law; which he considered was some¬ 
what doubtful. He accordingly refused 
to make any reference to this Court and 
a Rule was accordingly obtained in revi¬ 
sion 1 j urisdiction i 1 om Mi. Justice Ml'.llick 
and Air. Justice Macpherson 011 the 18th 
April last. The matter has now come 
up before me. 

I think that it is important to consider 
the words of the section of the Act under 
which it is said that the accused were con¬ 
victed. Section 4 reads ; — 

"Whoever is lound in any such house, 
(such house here means common gaming 
house) tent, room, space or walled en¬ 
closure, playing or gaming with cards, 
dice, counters, money 01 other instru¬ 
ments of gaming, or is found there pre¬ 
sent for the purpose of gaming, whether 
playing for any money, wager, stake or 
otherwise, shall be liable on conviction 
before any Magistiate, to a fine not ex¬ 
ceeding one hundred rupees, or toimpiison- 
ment of either description as defined in 
the Indian Penal Code for any term not 
exceeding one month, and any person 
found in any common gaming house 
during any gaming or playing therein shall 
be presumed, until the contrary be proved, 
to have been theref or the purpose of gam¬ 
ing/’ Section 5 reads :— 

"If the Magistrate of a District or other 
officer invested with the full powers of 
a Magistrate or the District Superintendent 

of Police, upon credible information 
and after such inquiry as he may think 
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necessary has reason to believe that any 
house, tent, room, space or walled en¬ 
closure is used as a common gaming house, 
he may either himseli enter or by 
his warrant authorise any officer of Police, 
not below such rank as the Lieutenant- 
Governor shall appoint in this behalf, to 
enter, with such assistance as may be 
found necessary by night or by day, 
and by f orce, it necessary, any such 
house, tent, room, space or walled en¬ 
closure, and may either himself take into 
custody or authorise such officer to take 
into custody all persons whom he or such 
officer finds therein, whether or not such 
persons may be then actually gaming, 
and may seize or authorise such officer 
to seize all instruments of gaming, 
and all moneys and securities for 

money, and articles of value, reasonably 
suspected to have been used or 
intended to be used for the purpose 
of gaming which arc found therein ; 
and may search or authorise such 

officer to search all parts of the house. 


tent, room, space or walled enclosure which 
he or such offi'cer shall have so entered, 
when he or such officer has reason to be¬ 
lieve that any instruments of gamir.« T 
are concealed therein, and also the per¬ 
sons of those whom he or such officer 
so takes into custody and may seize 
or authorise such officer to seize 
and take possession of all instruments 
of gaming found upon such search." 

Under section 8 it is laid down ;_ 

“ On conviction of any person for keep¬ 
ing or using any such common gamin" 
house, or being present therein for the 
purpose of gaming, the convicting Magis¬ 
trate may order all the instruments of 
gaming found therein to be destroyed 
and may also order all or any 0 f th e se / uri , 

tigs jor oney, and other articles seised 
not being inst ruments of gaming to be sold 
and converted into money, and the proceeds 

tZiZf aU • TW s$iMed &crein io 

bg forfeited or i n his discretion may order 
any part thereof to be returned to the 
persons appearing to have been severally 
thereunto entitled.” y 


Isow, it is quite clear to my min 
what is liable to forfeiture are those 
which may be reasonably suspec 
have been used or intended to b< 


GASES; 


Imi 


for the purpose of gaming. It is impossible, 
I think, to suggest that the private prop¬ 
erty ol an individual who islound gaming 
in a gaming house could be seized 
and lorfeited unless it was quite clear 
that there was attached to such private 
property the taint hat it was reason¬ 
ably suspected to have been used or in¬ 
tended for the purpose of gaming. It 
may be said that even with regard to such 
lainted things the Magistrate has a 
discretion to order their return in whole 
or in pait to whom they belonged. But 
the law itself provides the penalties by 
way of fine and imprisonment for the 
offence, and over articles which cannot 
be clearly regarded as being tainted with 
the reasonable suspicion of having been 
used or intended to be used for the purpose 
ol gaming, I think, that it must be clear 
that the Court had no jurisdiction what¬ 
ever. It is said that if that was so, circum 
stances might arise which might on the 
one hand render the provisions of the 
Act somewhat nugatory; whilst on the 
other hand they might render the position 
of the person convicted one of the utmost 
hardship and injustice. In illustration of 
the first proposition it is pointed out that, 
if money found on a person discovered 
in a gaming house cannot be seized and 
forfeited, the probability would be that 
immediately upon the least alarm the 
gamblers would at once put in theii pockets 
all the money on the premises. On the 
other hand to illustrate the latter position 
it is perfectly ea sy to imagine a ca se where 
a person in possession ol a very large sum 
of money, which had not been used and 
which he had no intention whatever of 
using for gaming, paid a visit to a gaming 
establishment, he might find that he for¬ 
feited the whole of his property unde* 
theprovision ol this section, a result which 
I do not think the Legislature could ever 
have contempated or which the con¬ 
struction of the Act itself will permit. It 
must be judicially clear that the money 
or articles seized are reasonably suspected 
to have been used or intended to be used 
lor the purpose of gaming. It is obviously 
quite impossible for a Magistrate definite¬ 
ly to say, without proof, what amount 
of money found on an individual in a 
gam ng house has been used fox gaming 
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or is intended by its owner to be used 
in gaming. It is also equally impossible 
for a Magistrate without proof to say 
that articles of value such, for example, 
as a watch or rings found on the person 
of an individual discovered in a gaming 
house, may have been intended to have 
been used or may have been used as pledges 
or securities for money wagered. The 
learned Vakil who appears on behalf of Ihe 
applicant was unable to find any authority 
dealing with Ihis matter under the pro¬ 
visions of the Public Gambling 
Act (1867). But he drew my attention 
toseveral cases which have been decided 
in the High Court of Allahabad under 
the provisions of the Public Gambling 
Acc, 1867. This Act is not quite identical 
with the Bengal Gambling Act (18C7) 
but is in many lespects very similar. Sec¬ 
tion 4 reads : — 

“Whoever is found in any such house, 
wa led enclosure, room or place playing 
or gaming with caids, dice, counters, 
money or other instruments of gaming, 
or is found there present for the purpose 
of gaming, whether plajring for any money, 
wager, stake, or otherw se, shall be liable 
to a fine not exceeding one hundred rupees, 
01 to imprisonment 01 either des¬ 
cription, as defined in the Indian Penal 
Code for any term not exceeding one month, 
and any person found in any gaming house 
during any gaming or playing therein 
shall be presumed, unril *lie contiary 
be proved, to have been there for the 
purpose of gaming." 

Section 5 reads: — 

“If the Magistrate of a District or other 
officer invested with the full powers oi a 
Magistrate 01 the District Superintendent 
of Police upon credible information and 
after such enquiry as he may think neces¬ 
sary has reason to believe that any house, 
walled enclosure, room or place is used 
as a common gaming house, he may either 
himself enter or by his warra.nt authorise 
any officer of Police not below such lark 
as the lieutenant Governor 01 Chie Com¬ 
missioner shall appoint i n this behalf 
to enter with such assistance as may be 
found necessary, by night or by day, and 
by force it necessary, any such house, 

« ^ ^ ^9 om or place, and may 

tither himself take into custody, or au¬ 


thorise such officer to take into custody 
all persons whom he or such officeT finds 
therein, whether or not then actually 
gaming, and may seize or authorise 
sucho^:^ to seize all instruments ojgaming 
and all moneys and securities for money, 
and articles of value, reasonably suspected 
to have been used orintended to be used for 
the purpose of gaming,which a re found there¬ 
in ; and may search or authorise such officer 
to search all parts of the house, walled 
enclosure, room or place, which he or such 
officer shall have so entered when he or 
such officer has reason to believe that any 
instruments of gaming aie concealed 
therein, and also the persons of those whom 
he or such officei so t? kes iido cust ody 
and may seize or authorise such officer 
to seize and take possession of all instru¬ 
ments of gamine; found upon such seaicli. 

Whilst section 8 reads:*— 

“ On conviction of any person f or keeping 
or using an such common gaming house 
or being present therein toi the puipose 
of gaming the convicting Magistrate may 
order all the instruments of gaming f ound 
therein to be destroyed and may also 
order all or any of the securities for money 
and other articles seized no/ being instru¬ 
ments of gaming to be Sold and converted 
into money and the proceeds thereof with 
all moneys seized therein to be forfeited 
or in his discretion may order any part 
thereof to be returned to the persons 
appearing to have been severally thereunto 
entitled.” 

It will be observed at once that although 
slightly differing in detail, these sections 
correspond very closel}' to the sections 
of the Act which is applicable in this pro¬ 
vince. In the case of Emperor v. Totu 
(1) it was held that where persons were 
found gaming in a public place under cir¬ 
cumstances to which section 13 of the 
Public Gambling Act ( 1867) was appli¬ 
cable although instruments of gaming, etc., 
could be seized by the Police, there is 
noauthority for the confiscation of money 
found with the persons arrested. Section 
13 of the Act applicable to the United 
Provinces corresponds to our section II 


(i) 26 A. 270; A. W, N. (1904) «; * Cr. L. 

J. 35 . 
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relating to pla ing for money in any 
public ma rket, fair street, place or thorough¬ 
fare. The case is not a Itog ether identical 
with that which is now before me and 
some distinction is drawn between the 
position which exists under the provisions 
of section 13 and that which exists under 
the provisions of section 8. The difference 
lies apparently between the wording of 
the section as in the one case it deals with 
gaming in a common gaming house and 
in the other case gaming in a public place. 
In the case of Tulla v. Emperor (2) it was 
held by Mr. Justice Lindsay that in 
the case of men convicted under section 3 
or 4 of the Public Gambling Act, 1867, 
the law does not contemplate the confisca¬ 
tion of money found on the persons of 
the accused. His Lordship in his deci¬ 
sion observes:— • 

“This case has been referred by the 
Sessions Judge of Saharanpur for the 
purposes of having an order passed by 
a Magistrate set aside. The Magistrate 
was dealing with a case under the Gambling 
Act and after convicting the persons who 
were accused bef ore him he made an order 
confiscating some of the money which 
was found in possession of the persons 
concerned. The Judge, I think, is right 
in saying that the law does not contemplate 
the confiscation of the money found on 
the persons of the accused.. .1 accept the 
recommendation of the learned Judge 
and direct that the order of confisacation 
be set aside;" 

The decision in this case (decided in 1919) 
seems to have been at variance with the 
decision of Mr. Justice Rafique i n Emperor 
v. Kifayat (3) where his Lordship thought 
that an order ordering the confiscation 
of money f ound on the premises wa s a legal 
order. The report, however, is not 
very clear. It would seem, so far as I 
can gather, that the order of the Magis¬ 
trate was directin confiscation of the 
money found in the house . I cannot 
see that it was an order ordering the con¬ 
fiscation of the money f ound on the persons 
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of those who were in the common gan ing 
house. The head-note* is probably incor¬ 
rectly reported. For it reads :■— 

“a conviction under section 3 or sec¬ 
tion 4 of the Public Gambling Act,i867, 
differs from a conviction under sec¬ 
tion 13, in that in the case of the latter 
theforfeiture of money found with the 
persons convicted is not lawful, but in 
the case of the former the forfeiture of 
money of securities for money found in 
a common gaming house is lauful.” 

This head-note may perhaps be a little 
misleading and both the decisions of Mr. 
Justice Rafique and Mr. Justice Lindsay 
may be capable of reconciliation. 1 have 
myself no doubt that in the ordinary' case 
of money found in the possession of a 
person who is discovered in a gaming 
house such money is not capable oi beirg 
forfeited. The Act provides its penalties. 
Everything found on the premises or 
on the persons there which is surely tainted 
with the gaming mark, that is to say, if 
we use the words of the section, reason¬ 
ably suspected to ha vebeen used or intend¬ 
ed to be used for the purpose of gaming, 
is liable to forfeiture and may or may 
not be returned under the discretion of the 
Magistrate under the provisions of section 8 
but not otherwise. 

The order, therefore, of the Deputy 
Magistrate of Dhar.bad dated the 2nd 
December 1922 will be set aside. The 
money seized by the Police from the 
two applicants must be refunded to 
them. 

z. k. Rule made absolute. 

•Head-Note oT^mA. 272.—{.iEA.] ' 


(2) 54 Ind. Cas. 250; 41 r A.*3661*17^/ L t- 
3 6* i IJ. P. L. R. (A.) I6x; 21 5 * 1 * 1 . 4? 

(3) 49 Ind. Cas. 165; 41 A. 272: 17 A I 

M 64; 20 Cr. U J. 133. 5 7 ' 17 A< ** 
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CALCUTTA HIGH COURT. 

REFERENCE NO. 7 OF 1922. 

May 22, 1923. 

Present: —-Sir Lancelot Sanderson, Kt., 
Chief Justice, and Justice Sir Thomas 

Richardson, Kt., 

EMPEROR 

versus 

Babu BHUBANESWAR NAG, Peeader. 

Legal Practitioners Act (X V 111 0/1879), s. 13— 
Pleader paying client's money to his relation —■ 
Neglect of duty—Grossly improper conduct. 

If a Pleader withdraws his client’s money from 
Court at the instance of a relation of his client and 
pays the same to that relation without satisfying 
himself but assuming bona fide that he had authority 
from the client to instruct him to withdraw the 
money and to receive it, the Pleader is guilty of 
neglect of duty both towards the Court and 
his client but he is not guilty of grossly impiopt r 
conduct in the discharge of his professional duty, 
[p. 183, col. I.] 

Reference under section 14 of 
the Legal Practitioners Act (XVIII of 
1879) made by the District Judge, Dacca, 
in the matter of Babu Bhubaneswar 
Nag, a Pleader practising in the Judge's 
Court, Dacca. 

Babus Dwarka Nath Chakravarti and 
Surendra Nath Guha, for the Government. 

Babu Prohash Chandra Pakrasi, for the 
Pleader. 

JUDGMENT. 

Sanderson, C. J. —This is 0 report 
by the learned District Judge of Dacca 
with regard to a Pleader of that Court. 

The learned District Judge arrived at 
the conclusion that the Pleader had been 
guilty of grossly improper conduct in 
the discharge of his professional duty 
and, accordingly, he made a recommenda¬ 
tion that the Pleader should be suspended 
from practice. He made a further cider 
that pending the oiders of the High Court 
on his report the Pleader should be sus¬ 
pended from practice and he should 
deliver up his certificate 

The material facts which it is necessary 
to mention are shortly as follows: One 
Niljan Bibi in August 1918 was appointed 
by the Court guardian of her minor sons 
and daughters and, in respect of the minors’ 
property she was diiected to submit ac¬ 
counts. After much delay she submitted 
ac co unts; a n d, upo n exami natio n it a pp ea 1 e d 
that she had not accounted for 0 sum 


of Rs.269 which it was alleged had been 
withdrawn from the C mrt on behalf oi Nil- 
j°n B : bi in her capacity as guardian of 
the minor children. She was called upon 
to explain whv that sum had not appeared 
in the accounts. She alleged that one 
Ketabdi Khan had stood surety for her 
with respect to the guardianship and she 
suspected that it was he, who had with 
drawn the sum from the Coiirt. She fur¬ 
ther alleged that she was not aware that 
it had been withdrawn until she was called 
upon 1o account, and that if it had 
been withdrawn it had been with- 
diawn without her knowledge or consent. 
Thereupon at her instance Ketabdi 
Khan was called upon to show why 
he should not be proceeded against 
for cheating or criminal breach of trust. 
Ketabdi Khan stated that apparently the 
mmey had been withdrawn by the Pleader 
in question, that it had been withdrawn 
without the authority of Ketabdi Khan 
or of the guardian Nilja.n Bibi. There¬ 
upon; the learned Judge made an enquiry; 
and, the Pleader asserted that he had 
received authority from Nil j an Bibi through 
Ketabdi Khan and that after the with¬ 
drawal of the money which he admitted3 
he had paid the sum of Rs. 230 to Ketabdi 
Khan on tin 28th of November 1919 and 
that he had obtained a receipt for the 
same from Ketabdi Khan on behalf of the 
guardian and that he had paid the 
balance of Rs. 39 at a subsequent date, 
some e'ght or ten days afterwards. 

The learned Judge after this enquiry 
came to the conclusion that whatever 
might b~ the position with regard to the 
payment of the money, the Pleader had 
no authority to make the application for 
the withdrawal of the money or to 
pay the money to Ketabdi Khan and 
he instituted proceedings under the Legal 
Practitioners’ Act and called upon the 
Pleader to show cause why he should 
not be dismissed or suspended. 

The Pleader filed an answer to those 
proceedings and stated that he made 
the application for withdrawal of the 
money under instructions of Ketabdi Khan 
who was the brother of Nilian Bibi s 
late husband and surety for the guardian. 
Nil)an Bibi, and that he made over the 
money to Ketabdi Khan on the verbal 
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authority of Niljan Bibi given on a pre¬ 
vious occasion, and that Ketabdi Khan 
had admitted his signature on the re¬ 
ceipt "ranted by him for Rs. 230 
out of Rs. 269. He then referred to the 
fact that he had been given time 
for paying the money but owing tc the 
hardness and difficulty of the times he 
was unable to collect money and com¬ 
ply with the order and he prayed for an¬ 
other opportunity to collect money and 

refund the same. The learned Judge 
thereupon fixed the 20th of July as the 
date for the hearing of the proceedings; 
and, on that occasion Niljan Bibi and 
Khtabdi Khan were examined, and we 
have their depositions before us. The 
pleader did not appear, and he has not 
paid the money which he had practically 
admitted was due from him. The 
learned Vakil who appeared for the 
Pleader to-day stated that the reason 
why he had pot appeared was that 
he made a mistake as to the date. 
When the learned Vakil was asked why 
the Pleader did not apply to the learned 
Judge for an opportunity of being further 
heard, the answer was that as the final 
order had been made he did not think 
that he should make an application to 
the learned Judge but that when the re¬ 
port came before the High Court he would 
put in an affidavit stating the facts on 
which he would rely. He has not put 
in such an affidavit and I am not pre¬ 
pared to accept the explanation which 
the Pleader has given for his failure to 
appear before the learned Judge on the 

2 othof July. It is a n excuse which has 
no substance whatever. 

The findings of the learned Judge are 
as follows:— 0 

“In view of the contradiction between 
K'etabdi Khan's statement i n theseTo- 
ceedings and the statement he made at 
the enquiry previously held by the Court 
it must be admitted that the defendant's 
allegation that he paid to Ketabdi KShan 
and obtained from him a receipt for money 
and subsequently paid him the balance 
of Rs 39 has not been disproved ” He 
. then proceeded to discuss further the 
question of the receipt and then arrived 
at the following finding : - This much 
Is clear; namely, that the defendant had 
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no authority to withdraw the monev from 
the Court or to pav it to Ketabd : Khan 
^od he not onlv d^ce’ved the Cent by 
r?j>resentinr that he had arthoritv to 
w 'hdrpw tho n'nrr v but if he ra ; d the 
money to Kotr.bdi Khan he corrm’tttd a 
cioss breach of the duty imposed on him 
as a Pleader by paying the money to a 
person who was not entitled or authorised 
\l y e °cive it, and if he did not pay it to 
Ketabdi Khan lie misappropriated the 
money He has virtually admitted that 
he is liable to make good the more}’' but 
though ample time has been given him 
t<» refund it, he has failed to do so.” 
lie then found that the Pleader was 

j 1 - 11 k grossly improper conduct in the 
discharge of h ; s professional duty. 

Having regard to these findings of the 
learned Jud' e, in my opinion, we must 
approach this case upon the basis that the 
Pleader paid the Rs. 269 to Ketabdi 
Kha n> and the question remains, whether 
assuming that to be a fact, there is 
anything in the conduct of the Pleader 
which would amount to grossly improper 
conduct in the dischnrr e of his piofession- 
al duty? There is no doubt in my mind 
that the Pleader ourht to have satisfied 
lum self before he made the application 
to the Court for the withdrawal of the 
money that Ketabdi Khan was acting 
with the authority of the guardian Niljan 
Bibi. He took no steps to satisfy himself 
that the application which he was about 
to make was really authorised by Niljan 
Bib 1 , ami in that respect he was certain¬ 
ly wanting in the proper exercise of his 
duty not orly towards Ihe Court but also 
towards Niljan B ; bi on whose behalf 
he was purporting to act. 

Having obtained the mOnev from the 
Court, in my judgment, the Pleader cer¬ 
tainly ought to have satisfied himself 
that Ketabdi Khan had the authority 
of Niljan Bibi to receive the money. But 
he took no steps to satisfy himself upon 
that point, as it was clearly his duty to 
do. He must have known that he was 
dealing with a sum of money which having 
regard to the position of Niljan Bibi and 
her family, was a considerable sum of 
money, that it was monev which she 
ought to have received on behalf of her 
minor children, and, certainly, it was hi* 
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duty to take steps to satisfy h : mself that 
that money reached the hands of Niljan 
Bibi. 

In both these respects, in my judg¬ 
ment, the Pleader neglected the duty 
which he owed not only to the Court 
but also the guardian Niljan Bibi. 

But that is not conclusive of the ques¬ 
tion which I have to decide. The ques¬ 
tion is whether I am satisfied that he was 
guilty of grossly improper conduct in the 
discharge of his professional duty. On a 
previous occasion he had paid a sum of 
Rs. 15 to Ketabdi Khan on behalf of 
Niljan Bibi and taken ? receipt for it from 
him when Niljan Bibi was not piesent: 
and, on another occasion he had paid 
Rs. 25 to Ketabdi Khan on behalf oi 
Niljan Bibi in the presence of Niljan Bibi 
and he obtained a receipt for that 
from him. If we assume, as I have said 
we must assume, for the purpose of this 
judgment that the Pleader paid this sum 
of Rs. 269 to Ketabdi Khan, it must 
have been, in my opinion, upon the un¬ 
derstanding that he, K'etabdi Khan, was 
authorised to receive it on behalf of 
Niljan Bibi. Otherwise why should he pay 
the money to Ketabdi Khan? I am now 
proceeding upon the assumption that he 
paid the whole of the money to Ketabdi 
Khan. It seems to me that if we accept 
that fact, the Pleader must have acted 
upon the assumption that. Ketabdi Khan 
was authorised to receive the money on 
behalf of Niljan Bibi, and, in those 
circumstances, though, as I have already 
said lie ought to have taken proper steps 
to satisfy himself of Ketabdi Khan’s au¬ 
thority to receive the money, I am not 
prepared to hold that he was guilty of 
grossly improper conduct in the discharge 
cf his professional duty within the meaning 
of section 13 of the Legal Practitioners 
Act. 

I have only to add that the circumstances 
of this case were so suspicious that they 
amply justified the learned Judge in 
taking proceedings against the Pleader, in 
reporting the matter to this Court and 
in suspending the Pleader from practice 
pending the orders of this Court. 

We mak« no further order upon the 




report except that the order of suspension 
will cease from to day. 

Riohardson. J. —I agree 

3 . d. Suspension set asld*. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 337 of 1923. 

July 23, 1923. 

Present:— Mr. Justice Walsh. 

UMED SIN GH— Applicant 

versus 

EMPEROR through UCHHAB SINGH— 

Opposite Party. 

Criminal Procedure. Code (Act V of 1698), s 
4^9— Revision — Finding of fact, whether can be 
interfered with—Penal Code (Act XL V of i860). 

5. 500— Defamation — Proof — Prosecution, duty of 
— Public good. 

Ordinarily findings of fact arc accepted by a 
Re-visional Court as binding upen it, but it lias 
the power to look into the evidence for itself and 
sec if these findings can be justified by what 
appears upon the record, [p. 184, col. 2.] 

A Re visional Court does not decide the* balance o* 
credibility between two conflicting sets ot wit¬ 
nesses or two conflicting issues of fact, but it maybe 
compelled to dissent from a finding of fact which 
is either perverse or has been arrived at contrary 
to well-established principles of law [p. 184, C0I.2.) 

In a criminal case an accused person is not to be 
judged by how he pleads and fails to plead in 
the proceeding. Much injustice, may be done 
by applying to criminal proceedings the prec'te 
and pedantic requirements of Civil Procedure. 
In dealing with defamation, the Penal Code lias 
introduced a series of provisions, adopted partly 
from the old Common Law, in the nature of defences 
but it has not altered the fundamental principle 
of the Criminal Law, that the complainant or prose¬ 
cution must prove the accused to be guilty, or, 
in other w r ords,the absence of such facts as happen 
to bring the ease within either of the defences or 
exceptions laid down in the section, [p. 185, col. r.] 
A complainant in a case of a defamation is bound 
to prove that the statement complained of is false 
and that if it is true it is not for the public good, 
[p. 185. col. 2.] 

What is for the public good is a question of fact 
in each case. [p. 185, col. 1.] 

Where a person haS been outcasted a statement 
made to the brotherhood that he has been outcast¬ 
ed is made for the public good, [p. 185, col. 2.] 

Criminal revision against an order of 
the Sessions Judge, Kumaon, dated the 
31st May 1923. 
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Mr .M.L Agarwala, for the Applicant. 

Dr. /£. N. Kaiju, for the Opposite Party. 

JUDGMENT.— This is an exceptionally 
difficult matter to know what to do with but 
I have come to a sort of rough conclusion 
which 1 think will conform to the procedure 
laid down by this Court in other cases, and 
possibly in the end be more satisfactory 
to both parties than the present state <f 
things. One Uchhab Singh complained be¬ 
fore a Special Magistrate at Naini Tal that 
he had been slandeied by the accused Umed 
S'nghby reason of a statement m de by 
Umed Singh to the effect that Uchhab Singh 
had suffered the penalty of being outcasted 
by reason of his social relations with or.e 
Uachhi who himself was an Outcaste The 
matter had already assumed considerable 
proportions before it reached the Magistrate. 
Nothing else could account for the ex¬ 
tremely elaborate judgment in which he has 
dealt with the matter, and although he 
describes it as a trifling matter (he is an 
Indian and ought to know better than I 
do, but I think that these caste questions 
in village communities are very far from 
being trifling matters) such an agitation 
was caused that 50 villages have been a fleet¬ 
ed directly and hundred villages indirectly 
within a short time. It sounds more like 
the description of an incurable epidemic, 
and so serious has it become that marriare 
parties have been put under the ban. Yet 
says the Magistrate in his finding the alle¬ 
gation is false, and if that is so, it would 
seem to follow that the accused is a man 
of enormous influence, because it certainly 
is a startling thing that by the mere repe¬ 
tition of a false accusation which ought 
to be a le to be proved or disprovedVv 
the brotherhood without much difficulty, 
he has nonetheless been able to affect 
100 villages. The mere fact that 100 
villages are affected for good or tor evil, 
confirms me in my view that it is really a 
public question. I can not help thinking 
that there is something out of the ordinary 
in this finding by the Magistrate In 
the result, finding that the accused’had 
uttered a false statement, which means 
of course false to his knowledge and if 
defamatory, one of the worst turns which 
one man can do to another i n the same so¬ 
ciety, the Magistrate sentenced him to the 
somewhat mild punishment of one month’s 
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simple imprisonment. The matter came 
before the learned Sessions Judge of 
Kumaon in revision. Dr. Katju upholding 
in one sense theorderef thelearned Sessions 
Judge w T hile at the same time he asks me 
to ignore it and to hold that it was made 
without jurisdiction because his only 
jurisdiction was to refer the question to this 
Court, has argued that the learned Judge 
had no right to go behind a finding of facts. 
Icannotngree with that statement, framed 
in that bold way. In the ordinary course 
of th’ngs findings of fact are accepted by 
a Re visional Couit as binding upon 
it, but revision would be an idle farce 
if the Re visional Court had not the 
power, which has been exercised 
hundred, possibly one thousand, times 
throughout the High Courts in India, to 
look into the evidence for itself and see 
if these findings can be justified b> what 
appears upon the record. A Re visional 
Court does not decide the balance of cre¬ 
dibility between two conflicting sets of wit¬ 
nesses or two conflicting issues of fact 
but it may be compelled to dissent from 
a finding of fact which is either perverse 
or has been arrived at contrary to well- 
established principles of law. In this 
case so far as the finding is concerned, 
it does not seem that the learned Judge 
was abundantly justified. He says 
that it seems that in January Uchhab 
Singh was outcasted, and Dr. M. L. £gar- 
wala for the applicants, has draw T n my 
attention to a written fianchayatnama signed 
by several of the brotherhood, by which 
the brotherhood decided that he was out- 
caste, and did it in January, whereas the 
statement complained of made by the 
accused, was not until March. But though 

the finding of fact by the Sessions Judge 

on this documentary evidence seems jtrifnd 
facie justified, it dees not seem to have been 
arrived at according to law. Thelearned 
Judge did not issue notice, never heard 
the complainant, and having his attention 
drawn to this document, assumed against 
the complainant that he had been out- 
caste, although in all human probability the 
only reason why the complainant brought 
the charge at all was to clear himself and 
stop these ugly statements being made 

about him So that the order of the 
learned Judge; although in one sense u* 
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favour of 'the complainant becomes 
an iijustice, because it overrules the 
Magistrate on fundamental issue of 
fact without giving the othei sidea chance 
of being heard. But further, the Older 
of the learned Sessions Judge meets with my 
strong disapproval on a totally different 
ground. In vulgar parlance he seems to 
have given each party a slap in the face. 
Turning to the accused the learned Judge 
has said that he did not plead justification 
before the Magistrate, and that Iherefore, 
although the statement about the com¬ 
plainant having been outcasted might 
be true he has non-the-less got to go to 
jail. A touch of humour is added by tne 
fact that the accused has already gone to 
; ail, has served the full teim of imprison¬ 
ment and that what I am doing is really 
almost idle and superfluous. But I dis¬ 
sent totally from the proposition that in a 
criminal case an accused person ’s to be 
judged by how he pleads or fails to plead 
in the proceeding. Much injustice may be 
done by applying to criminal proceedings 
the precise and pedantic requirements of 
Civil Procedure. It is quite true '♦‘hat in 
dealing with defamation, the Penal Code 
has introduced a series of provisions a ciopt- 
ed partly from the old Common Daw in the 
nature o defences, but it has no* alteied 
the fundamental principle of the Criminal 
Law, tha.t the complainant or prosecution 
must prove the accused to be guilty, or 
in other words the absence of such facts 
as happen to bring the case within either 
of the defences or exceptions laid down 
in the section. There is no such 
language as pleadings in a Criminal Court. 
The subsequent conduct or statement 
of an accused person may affect his credi¬ 
bility. It cannot destroy his right, assum¬ 
ing him to be an innocent person, until 
his guilt has been established without 
any reasonable doubt. The view of the 
learned Judge that the accused did not plead 
justification is in this case doubl} falla¬ 
cious, because in fact the Magistrate had 
framed an issue on that very question and 
had decided it adversely to the accused. 
But in my opinion the complainant was 
bound to prove that the statement was 
false, and further that if it was true, it was 
not for the public good. What is for the 
public good is a question of fact, but until 
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I am corrected I should hold that if a person 
really was outcasted, a statement to the 
members of the brotherhood lhat he was 
outcasted, was the k’nd of statement con¬ 
templated by the expression for the public 
good. So long as caste prevails, and it 
must be remembered that it is sanctified 
by religious and by racial tradition going 
back for centuries and forming one of the 
fundamental characteristics of social life 
in India, any attempt to minimise, ignore or 
brush on one side existing regulation s,exist¬ 
ing sanctions or respect for existing decisions 
must be regarded from the Indian point 
of view as contrary to the piblic good. 
If it is not from the Indian point of view for 
the publicgood, caste ought to be abolish¬ 
ed. It seems to me that there is no way 
out of that dilemma, and therefore tc justify 
this conviction it. was necessary to hold, 
not merely that the statement was untrue, 
but that if, as the Sessions Judge thought, 
it was true that it was a statement not 
honestly made forthebenefit of thebrolher- 
hood. Un ortunatelv that does not con¬ 
clude the difficulties raised by this order 
of the Sessions Judge. Dr. Katju himself, 
who appeared for the complainant to de¬ 
fend it, while at the same time somewhat 
illogically asking me to ignore it, pointed 
out to me that it was passed without juris¬ 
diction. Strictly speaking he is right. 
On the matter coining before the .Sessions 
Judge under section 435, his duty, if any 
question arose which he thought ought to 
be further dealt with, was to refer the matter 
to the High Court under section 433. It 
may be said in answer to this that the 
learned Judge did not think that there was 
anything to refer, because ex parte he was 
so satisfied with the Magistrate's order s 
But the difficulty in taking that view is 
that, as I have pointed out, even the 
learned Judge has fallen into two funda¬ 
mental errors, and One of them is a finding 
of fact adverse to the complainant without 
a hearing. My attention has been drawn 
to the important decision in the case of 
Sharif Ahmad v. Qabul Singh (1), also 
a case of defamation and a. case having 
on important bea ring on the case now before 
me, in winch the Chief Justice ha s approved 
the following dicta of Mr. Justice Piggott. 

(1) 63 Ind. Cas. 875; 19 A. L. J. 425; 3 U- P. P. 
R. (A.) 77; 43 A. 4971 22.Cr. 715. 
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-‘It is obviously advisable that this Court 
should maice it a rule of practice that a per¬ 
son dissatisfied with any order or proceed¬ 
ing in a Court of inferior jurisdiction to 
that of the Sessions Judge or of the District 
Magistrate should, in the first instance, 
obtain the opinion of the Sessions Judge, 
or of the District Magistrate on the matter 
in question, before invoking the jurisdic¬ 
tion of this Court. Such a procedure tends 
to prevent the time c this Court from being 
wasted over frivolous or unsustainable 
applications. It also ensures the further 
advantage that, if the matter eventually 
comes before this Courl, it comes upon 
a record containing an expression o opi¬ 
nion by a Court of superior jurisdiction, 
such as that of the Sessions Judge or of the 
District Magistrate.” The value of that 
practice is of course entirely discounted 
if the opinion of the Sessions Judge therein 
mentioned as desirable to be laid before 
the High Court, is arrived at by an exparte 
finding. The result is that owing to a chap¬ 
ter of accidents I really am unable to come 
to a satisfactory conclusion in this case. 
One party wants me to quash the order, 
the other party wants me to ignore it. It 
struck me that I might deal with it by certain 
dicta and leave the accused in this case to 
repeat the slander and the complainant 
t> fight it out with him in the Civil Court, 
where the matter can be finally and more 
satisfactorily determined, but that might 
be a hardship on the parties who possibly 
are not anxious to spend large sums on 
litigation, and as they have chosen this tri¬ 
bunal, I think it more satisfactory to ensure 
that they get a full adjudication in it. 
Holding myself therefore empowered to 
, deal witn it with a free hand, I allow the 
revision and I refer the whole matter back 
to the learned Judge to deal with the ori¬ 
ginal revision application made to him by 
the accused according to law a ter hearing 
both parties and going into the evidence, 
and ref erring any question to the High Court 
which he Ihinksfit to do, if on a re-consider- 
ation of the matter he should come to the 
conclusion that the conviction of the accus¬ 
ed was not according to law. 

z * Application allowed. 

Cxse remanded to Sessions Judge . 


BOMBAY HIGH COURT. 

Crim nal Application for Revision 

No. 48 of 1923. 

April 26. 1923. 

Present;— Sir Lallubhai Shah, Kt., Chief 
Justice and Mr. Justice Kajiji. 
PARSHOTTAM J AGJIVAN— Petitioner 

versus 

EMPEROR —Opposite party. 

Bombay Primary Education (District Munici¬ 
palities) Act ( I of 1 918), s i (3) — Bombay District 
Municipal Act (III of 1901I, s. 48 (f)— Bye-Laws 
of Surat Municipality — Bye-Law No. 4, whether 
ultra vires— Information for purposes of census. 

Under section 4S (/) ot the Bombay District 
Municipal Act, read with section 1 (3) of the Bom¬ 
bay Primary Education (District Municipalities) 
Act, a Municipality has power, with the previous 
sanction of the Governor-in-Council, to make 
bye-laws so far as they are not inconsistent with 
the Act, among other things, with reference to 
the taking of a census within the Municipal Dis¬ 
trict. [p.~ 187, col. 1.) 

Bye-law No. 4 of the Bye-laws of the Surat 
Municipality is not ultra j arcs, and a person 
who refuses to supply the information required 
under the bye-law is liable to the pe nalty provided 
in bye-law No. 5 [p. 187, cc.1.2.] 

Criminal application against conviction 
and sentence passed by the Sub-Divisional 
Magistrate at Suiat. 

Mr. Bahadurji, (with him Mr. M. B. 
Davt), for the Applicant. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Shah, C.J. —In ill’s cose the pet't'ener 
seeks to have the order of comiction 
against ln'm revised. The accused has 
been convicted by the Sub-Divisional 
Magistrate of Surat of r('fusing to furirsh 
inforn^at on required by the Miln’cipalitv 
Under bye-law 4 frrmed under section 
4§(/) of the Bombay Distr’ct MUn’cipal 
Act, 1901. The Municipality called upon 
the petitioner to furnish information which 
they required with regard to children of 
school-going age and they purported to 
do so under the said bye law. The peti¬ 
tioner refused to furnish the information. 
Consequently he was prosecuted for a 
breach of this bye-law and he was 
sentenced Under bye-law 5 to pay a fine of 
Rs. 2. 

Then he made an application to the 
Sessions Court with a view to have this 

matter referred to this Court. But the 
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learned Sess : ons Judge decl'ned to refer the 
case to th's Court. 

The present application ; s made to this 
Co^rt to have the conv ct on and sentence 
set as ; de. The appl'cation is supported on 
two grounds. 

First, it is urged that bye-law 4 is 
invalid in so far as it requires inform¬ 
ation with regard to the census of children 
of school-going age for the purpose of 
the Bomba}' primary Education (District 
Municipalities) Act, 1918. It appears that 
in 1919 under section 3 of the Act it was 
declared that the provisions of that Act 
would be applicable to the Municipal 
District constituted Under the Municipal 
Act. The Government have framed and 
published rules under section 18 of the 
Act which confers powers upon them to 
frame such rules for the purposes of the 
Bombay Primary Education Act of 1918. 
It is urged that as the Local Govern¬ 
ment have got powers to frame rules 
under this Act of 1918, the Mun ; cipality 
cannot have any power to frame bye¬ 
laws Under the Municipal Act for the 
purpose of carrying out their obligations 
under the Primary Education Act. That, 
however, does not appear to me to be 
right because it is provided by section 
i (3) of the Act of 1918 that “it shall 
be construed as part of and supplement¬ 
ary to the Bombay District Municipal 
Act, 1901, hereinafter called "the Princi¬ 
pal Act.” Under section 48 (/) of the 

Principal Act the Municipality have the 
power, with the previous sanction of 
the Governor in Council, to make bye¬ 
laws so far as they are not inconsistent 
with the Act. among other things, with 
reference to the taking of a census within 
the Mun'cipal District. Bye-law 4 pro¬ 
vides :—• 

"Whenever a census is undertaken by 
the Municipality or the Schools Committee 
every occupier of a building in Municipal 
hunts shall on demand supply to the 
best of his knowledge and ability to any 
officer authorised in this behalf by the 
Municipality all information that such 
officer may require of him either orally 
or in writing in a printed form supplied 
by the Municipality with regard to 
himself} and all occupants of the same 


building who are either members of of 
servants in the family &c.” 

It Is clear that this bye-law is framed 
so as to meet the requ rements of Bombay 
Act I of 1918. Under th.\t Act read 
w th the rules Iran ed by the Local 
Government under that Act it is obliga¬ 
tory upon the Municipality to keep a 
register of the chi’drtn of schcol-j:oing 
age and with a view to fulfil that obliga¬ 
tion it was open to the Municipality 
to frame a bye-law which would enable 
them to take a census of such children 
within the Municipal area. In order to 
keep such a register certain information 
would be necessary and the Mun’cipal'ty 
were entitled under this clause of the 
principal Act to take the power to 
demand such informat’on from persons 
l’vine w'thin the Municipal area. The 
bye-law does not appear to me to be 
many way inconsistent w'ththe pr'ncipal 
Act or w'ththe rules made by the Local 
Government under Act I cf 3918. The 
powers of the Municipality to frame bye¬ 
laws under section 48 of the principal Act 
are not in any way curtailed by the powers 
conferred under section 18 of Act I of 
1918 upon the Local Government to fra me 
rules for the purposes of the Act. I am 
unable to accept the contention urged on 
behalf of the petitioner that Ihe bye-law 
is invalid. 

The second point urged in support cf 
the application is that bv a resolution 
of the Municipality dated January 12, 
1922, the Act of 1918 ceased to hove 
operation w'thin this Municipal aiea. It 
does not appear, however, thatthe resolu¬ 
tion of the Municipality rescinding the 
prior Notification of 1919 was published 
in the Local Government Gazette, nor 
does it appear to have received the 
previous sanction of the Local Govern¬ 
ment. Under section 21 of the Bombay 
General Clauses Act (I of 1004) the Muni¬ 
cipality would have the power of resend¬ 
ing the Notification published in 1919 
subject to the sanction and conditions, 
to w’hich the first Notification was subject. 
That me?ns that it would te open to 
the Municipal**ty to cancel the'r previous 
Notification with the previous sanction of 
the Local Government and by publication 
in the Locals Government Gazette as 
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provided by section 3 of the Act of 
iqi8 It is not suggested in the course 
of the argument that the resolution of 
the Municipality dated January 12 1922 
ever received the sanction ol 1 h. Local 
Government: and it is conceded that it 
was never published m the Bombay 
Government Gazette. Therefore, the Act 
of 191S was in operation in th's area, at 

the date the information *n question was 
demanded from the petitioner. This con¬ 
tention also must be disallowed Section 
16 of the Bombay _ Primary Education 
(D strict Municipalities) Act of IQ 1 ^, to 
which reference has been made ir the 
course of the argument, and under wh ch 
the Local Government have the power 
to cancel a Notification Under section 3 
of the Act, has no application to the facts 

of this case. 

We d'scbargethe Rule. 

Kajiji, J.—I agree. 

_ K Rule discharged. 


ALLAHABAD HIGH COURT. 

Criminal reference No. 379 of 1923. 

July 19, x 9 2 3- 

Present:—Mr. justice Walsh. 

LALLU RAM— Applicant 
versus 

EMPEROR—Opposite Party. 

Public nuisance— Annoyance, proof of. 

In order to establish a charge of committing 
a nuisance in a public place to the annoyance of 
residents or passengers in the locality, it is ne¬ 
cessary to prove that somebody was annoyed. 
But annoyance to one person is sufficient and all 
that is required is to show that the act complain¬ 
ed of was done in such a way as to annoy the 
person who complained of it [p. 188, col. 2.] 

1 when a public servant, like a Municipal em¬ 
ployee, whose duty it is to look after the cleanli¬ 
ness of the streets, secs anybody easing himself 
in a public place or street he is sure to be annoy¬ 
ed. [p. *88. col. 2.] 

Criminal reference made by the Sessions 
Judge, Ghazipur, dated the 9th of July 

1913* 1 

Mr; K, Varma, for the Applicant. 


[1923 


JUDGMENT.— This ease has been 
referred to the High Court really for 
the decision of the question whether 
it is necessary, in order to establish 
a charge of committing a nuisance in 
a public place to the annoyance of resi¬ 
dents or passengers in the locality, to prove 
that somebody was annoyed. The Act 
certainly says so, and I do not see how- 
anybody can seriously doubt it. But 
annoyance to one person is sufficient, and 
even annoyance itself is a question of 
degree, and if a public servant, like a 
Municipal employee whose duty it is to 
look after the cleanliness of the streets 
sees anybody easing himself in a public 
place or street he is not unlikely to be 
annoyed. When you come to think of 
it, it is his business to be annoyed. He 
ought to be annoyed. A person trying 
to keep the streets clean who sees anybody 
easing himself, would be very wrong if 
he wa s not a nnoved. In f a ct his employers 
would have every right to be annoyed 
with him, if he was not and, therefore, if he 
reports it in his official capacity and gives 
evidence of the act, it is a reasonable in¬ 
ference to draw that he was annoyed. Whe¬ 
ther the jamadar in this particular instance 
attempted to define and put into precise 
language the degree of annoyance which 
he felt, does not apnecr, because the case 
was summarily tried. But it is reasonable 
to suppose tha t he wa s very much a nnoyed, 
and that if he was pressed on the question 
he would have said so. It turns out that 
between the offender and the jamadar theie 
has been a terrible feud about the refusal 
to sell cloth on credit, and the jamadar 
according to the defence, harboured feel¬ 
ings of anger and indignation towards the 
offender. When one comes to picture the 
scene, if it is correct that in the 
course of his patrolling the streets in 
the interests of health and cleanliness this 
jamadar, armed with the authority of the 
law, saw this individual, against whom 
he had this grudge, committing an act of 
nature in one of the very places which was 
calculated to injure the public interest 
which the jamadar had to look after, one 
can imagine that his annoyance was very 
great indeed. It has not been found to 
be fictitious annoyance or mala fide t but the 
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Magistrate has found that the case has been 
proved. I must assume that he meant, 
what he said and that he was satisfied 
that the jamidar was sufficiently 
annoyed. I agree with the Sessions Judge 
that the matter is of importance, but it 
seems to me to hove been hardly worth 
while referring it to the High Court, beca use. 
although every one must agree with the 
Sessions Judge that an ordinary person 
would consider the act objectionable, 
it is impossible to say, when the section 
requires the act to be one done to the annoy¬ 
ance of the public, that annoyance must not 
be proved. But it is sufficient if one per¬ 
son is annoyed, and as the act complained 
of can hardly be proved except by some per¬ 
son who comes forward to complain, the 
annoyance is almost necessarily involved 
in the complaint. It, therefore, comes to 
this, that all that is required is that the act 
was done in such a way as to annoy a per¬ 
son who complained of it. The proceeding 
in the Court below before the Sessions 
Judge was revision, and I am not at liberty 
to consider any point really except that 
referred to me. Mr. Kamlakant Verma 
has also contended that a drain by the side 
of the road does not come within the des¬ 
cription contained in the Act of an open 
place. That is a question of fact. It was 
not raised in the Court below, and presum¬ 
ably a drain by the side of the road is not 
only in an open place but in a thoroughfare, 
which is sufficient. It would appear that 
there must have been an open place to en¬ 
able the jatnadar to see the ogence. I 
merely, therefore, hold that the conviction 
was one according to law, and I direct the 
record to be returned to the Sessions Judge. 

z. k. Record relumed . 


BOMBAY HIGH COURT. 

Criminal, Applications for Revision 
Nos. 55 . 58 and 59 of 1923. 

May ;o, 1923. 

Present :—Sir Lallubliai Shah, KT., Chief 
Justice, and Mr. Justice Kajiji. 

In rc RAMBHARTHI I 1 IRABHARTHI 

—Applicant. 

Penal Code (Act XLV of 1860), ss. 4, 182, 

193. 211—Oaths Act (X of 1873), 55. 4, 14— 
Extra-territorial iiirisdiction—Offences committed by 
Indian subject in relation to proceedings in Fonegn 
Court—False information — Perjury—Fahc charge 
— Trial 111 British India—Court in Native Slate 
whether “Court”—Jurisdiction 

Section \ of the Penal Code confers certain 
extra-territorial jurisdiction in respect of acts com¬ 
mitted outside British India by certain classes 
of persons including the* Indian subjects ol IBs 
Majesty : but it docs not affect the nature of the 
act for which they are liable. The act alleged 
must amount to an offence punishable under 
the Code. [p. 191. col. 1 ■] 

There is no provision in the Penal Code which 
constitutes it an offence to lodge a fal^e complaint 
in a Foreign Court or to give false evidence be¬ 
fore such Court where the oath is not adminis¬ 
tered under the provisions of law in force ’.11 
British India, but under the law of that State in 
relation to proceedings before that Court, 
[p. 191, col. 1.] 

Though the Oaths Act extends to the territories 
of Native Princes and States in alliance 
with His Majesty so far as regards the subjects 
of His Majesty, a Court in a Native 
State cannot be treated as a Court within the 
meaning of sections 4 and 14 of the Act, in re¬ 
lation to proceedings which were held before 
that Court entirely under the law of that State, 
and which had nothing to do with any proceeding 
in British India or under the law in force in 
British India. [p. I 9 1 . col. 2.} 

While perjury before the Court of a Native 
State by an Indian subject of His Majesty would 
be as objectionable as perjury before a Court 
in Brit sh India, it is not pun shable under sect on 
193 of the Penal Code, where it is committed 
in a Foreign Court in relation to entirely foreign 
proceedings, [p. I9*> col. 2.] 

The criminal proceeding and false charge with¬ 
in. the meaning of section 211 of the Penal Code 
mean proceedings and charge in British India, 
where the Penal Code is in force; criminal proceed¬ 
ings taken and a false charge made before a 
Court in a Native State are not within the scope 
of the section. [p.xg2, col. 1.] 

Criminal applications against an order 
passed by the City Magistiate, Surat. 

Mr M. B, Dave, for the Applicant. 

Mr. Ratanlal Ranchhoddas, for Mr. H . 
V. Divatia, for the three Opponents. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 



190 INDiAft 

In re rambharthi hirabharthi. 

JUDGMENT.— The applicant, who is the 
original complainant, filed information in 
the Court of the City Magistrate cf 
Surat against the opponent in each of 
these thr c e applications charging him 
with offences punishable under sections 
182, 193 and 2ii, Indian Penal Code, 
or some of them. The acts complained 
of, viz., the giving of false information 
to a public servant, the giving ol false 
evidence and falsely charging the com¬ 
plainant with an offence, we*e all com¬ 
mitted at Vyara, in the Baroda territory 
and before a public servant or the Court 
of the Baroda State at Vyara. The 
complainant and the accused in these 
cases are Native Indian subjects of His 
Majesty. They had gene from Surat to 
a place of pilgrimage called XJnani in the 
Baroda territory in connection with the 
annual fair held there in Ajiril iQ2i. 
The accused iNagindas is said to have 
entrusted his clothes with certain articles 
including cash to the complainant theie. 
The said accused prosecuted th e com¬ 
plainant in the Vyara Court of the Baroda 
State on a charge of criminal breach of 
trust punishable Under the Penal Code 
of the Baroda State in connection with 
the said entrustment, and the accused in 
the two companion cases gave evidence 
against the complainant ; but the com¬ 
plainant was acquitted. It is in connec¬ 
tion with these proceedings that these 
accused persons are said to have given false 
information and false evidence and to 
have made a false charge in the Court of 
that State. 

The complainant is stated to have 
obtained the sanction of that Court 
as required by the rules of procedure 
in that State for prosecuting these 
accused persons in respect of the offences 
as constituted by the said acts punishable 
under the Baroda law. The parties are 
Indian subjects of His Majesty and 
ordinarily live in British India. The 
complainant seeks to prosecute the ac¬ 
cused in British India in respect of the 
acts committed outside BriTsh India. 
Though at the date of the complaints the 
necessary certificate, of the Political 
Agent under section is8, Criminal Pro¬ 
cedure Code, was not obtained, the com¬ 
plainant has subsequently obtained it. 
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The learned Magistrate made the following 
order on December 22, 1922:— 

“Return to the complainant for pre¬ 
senting the complaint before Ihe proper 
Magistrate, as the offence has been com¬ 
mitted completely within Baroda State 
limits: section 201, Criminal procedure 
Code." 

It does not appear as to whether the 
learned Magistrate made th's order simply 
because no certificate under section 188, 
Criminal Procedure Code, was produc¬ 
ed or he made it as no offences 
punishable under the Indian Penal Code 
were disclosed We are now informed by 
the Government Pleader that the order 
was made as no certificate undo section 
188, Criminal Procedure Code, was pro¬ 
duced at the time. The complainant 
applied to the Sessions Court fora revision 
of this order. By this lime he had ob¬ 
tained the necesssaiy certificate under 
section 18S. The Sessions Judge was cf 
opinion that in view of tpe certificate under 
section 188, the complaints could be pro¬ 
ceeded with but he declined to interfere as 
he thought that h e had no jurisdiction to 
revise an order uu der section 201, Criminal 
Procedure Code. Accordingly he dismissed 
the applications. The complainant has 
now applied to this Court to have the 
order of the Magistrate returning Ihe com¬ 
plaint set aside and for a direction that 
the complaint as originally' filed be pro¬ 
ceeded with. If the only difficulty in the 
way of the applicant was the absence of 
the certificate under section 188, Criminal 
Procedure Code, at the date of the com¬ 
plaints, we should allow these applications 
as the certificate has been obtained sub¬ 
sequently. But ther e is a fundamental 
difficulty in his way'. 

On the facts as alleged in the conq laints 
the question is whether any offence punish¬ 
able under the Indian Penal Code is dis¬ 
closed. If no such offence is disclosed, it 
is obvious that we cannot properly direct 
the complaints to be proceeded with. This 

question was not raised in the lower Courts 
and doesnot appear to have been considered 
by them. As it a rises, however, on the al¬ 
legations in the complaint we cannot ignore 
it. We considered it desirable to ask the 
Goverment Pleader to appear and we have 
now heard full arguments on behalf of the 
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Crown, the complainant and theaccused on 
the interesting question whether the acts 
alleged to have been committed by the 
accused at Vyaia are punishable under the 
Indian Penal Code. I am of opinion that 
these acts do not constitute any offence 
punishable under the Indian Penrl Code. 

Section 4 of the Indian Penal Code is 
relied upon as showing thet the provisions 
of the Code apply to any offence committed 
by any Native Indian subject of His 
Majesty without and beyond British 
India and that tr.e word ‘offence* 
includes every act committed outs’de 
British India which, if committed in 
British India would, be punishable under 
the Code. This section provides that an\ 
Indian subject of His Majesty is liable to 
be punished for an offence punishableuuder 
the Code committed outside British India 
and that the ‘offence' includes any act com¬ 
mitted outside British Ind a which would 
be punishable under the Code if commit¬ 
ted in British India. It gives certain extra¬ 
territorial jurisdiction in respect of acts 
committed outside British India by certain 
classes of persons including the Indian sub¬ 
jects of His Majesty: but it does not affect 
the nature of the act. The act alleged 
must amount to an offence punishable under 
the Code. There is no provision in the 
Code which constitutes it an offence to 
lodge a false complaint in a Foreign Court 
or to give false evidence before such Court 
where the oath is not administered under 
the provisions of law in force in British 
India, but under the law of that State in 
relation to proceedings before that Court. 
Ali the acts attributed to the accused are 
said to have been done either before the 
Police Officer or the Court ai Vjara with 
reference to proceedings which were held 
according to the law ot the Baroda State. 
For instance, in this case, no offence under 
section 182, Indian Penal Code, can be 
made out as it is not suggested that false 
information was given to a ‘public servant’ 
as defined by the Indian Penal Code, quite 
apart from the consideration that it was 
given without and beyond British India. 
As regards the oflenoe under section 193, 
Indian Penal Code, it is not suggested that 
the accused were legally bound by oath, 
i. e., oath administered under the provi¬ 
sions of law in force in British India orb* 
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any express provision of law, i. e.. U v. in 
force in British India, to state tin. mill 
before the Vyora Court. The pn vi.ii 1 .>■ ( 1 
the Indian Oaths Act carr.ot apj ]> to the 
statements in question. IVe have consider¬ 
ed the pro vis’o-ns of sections i, 4, 5 and 14 
of the Indian Oatlis Act as bearing on this 
quest : On. Though the i^ct extends to the 
territories of Native Piinces aid States in 
alliance with His Majesty sofar as regards 
the subjects of His Majest}, tie V>a.ia. 
Court cannot be treated as a CovjI within 
the meaning of sections 4 and 14 of the Act, 
in relation to proceedings which were held 
before that Court entirely nn.de 1 the law 
of that State, and which had nothing to 
do with any proceedings in British Ii dia 
or under the law in force in British 1 nel a. 
The oaths were administered to the accused 
persons as witnesses b> the Vyara Court 
under the law obtaining in the Baroda 
territory. While perjury before that Ce>urt 
by an Indian subject of His Majesty would 
be as objectionable as perjury before a 
Court in British India, it is not punishable 
under section 193 of the I ndian Penal Code, 
when it is committed in a Foreign Court in 
relation to entirely foreign proceedings. 

As to the charge under section 211, Indian. 
Penal Code, the accused Nagindas is said 
to have instituted criminal proceedings at 
V>ara against the complainant and to have 
falsely cnarged him before the Vyara Court. 
The criminal proceedings and false charges 
contemplated by section 211 must mean 
proceedings instituted and charges made 
according to the provisions of criminal law 
in force in British India. The section 
occurs in a Chapter lelating to offerees 
against public justice which un del the Indian 
Penal Code must mean public justice in 
British India unless it is expressly otherwise 
provided. 

In the course of the argument it was 
conceded that it would be difficult to make 
out any offence punishable under sections 
182 and 193; but it is contended that the 
expressions “ institutes any criminal 
proceedings" and “falsely charges” 
in section 211 are general, and should 
be interpreted as including criminal 
proceedings and false cliaiges before a 
Foreign Court like the Vyara Court. 
No authority is cited in support of 
this pioposition: and on ge*eral rules of 
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construction it seems to us that the crimi¬ 
nal proceedings and false charges within 
the meaning of section 211 must mean pro¬ 
ceedings a nd charges in British India, where 
the Indian Penal Code is in force, though 
it is conceivable that a person maybe able 
to institute such proceedings or make such 
a charge while he is actually in foreign 
territory. The criminal proceedings taken 
and the” false charge made before the 
Vyara Court are not within the scope of 

the section. 

We have not oveilooked the fact that the 
complainant also is an Indian subject of 
His Majesty, and that the offence of criminal 
breach of trust charged against him before 
the Vyara Court would be an offence 
punishable under the Indian Penal Code in 
virtue of theprovisionsof section 4 of the 
Code. But that fact does not alter the 
nature of the proceedings before the 
Vyara Court nor does it affect in any way 
the nature of the acts alleged againr.t the 
accused in the present proceedings. 

No other provision of law has been 
referred to as justifying these proceed¬ 
ings before a Magistrate in British India 
on the allegations in the complaint. 

We cannot, therefore, order these com¬ 
plaints to be further proceeded with. 

We discharge the Rules. 

z. K. Rules discharged. 


[W 

The fact that a conviction is recorded under an 
Act which has been repealed is not vital and 
does not vitiate the conviction, if the offence is 
pun shable under the repealing Act as well. 

Case reported by the Sessions Judge, 
Gonda. under section 438, Criminal Pro¬ 
cedure Code. 

The Government Pleader, for the Crown. 

Mr. H. K. Ghosh, for the Accused. 

JUDGMENT.— There is 110 reason to in¬ 
terfere with the order of the Deputy 
Magistrate. The learned Sessions Judge 
appears to have made this reference 
under a misapprehension. It is certain 
that the applicant Saiju Prasad's license 
for the vending of poisons was cancelled 
in 1922. The first order was passed by 
the District Magistrate on 13th January 
in the belief that the license for 1922 
had not been issued to Sarju Prasad. 
Ho ordered that the license shall not 
be renewed for 1922. The Police then 
pointed out that the license fo: 1922 
had already been issued to him where¬ 
upon, on 19th Jauu.ry 19.12, the District 
Magistrate ordered toe cancellation of 
the license. Clearly, therefore, the posses¬ 
sion ot foisons by Sarju Prasad on 
22nd November 1922 was without a 
license and punishable under section 6 
(1) (a) of Act XII of 1919. The Deputy 

Magistrate overlooked the fact that 
Act I of 1904 had been replaced by 
the Poisons Act of 1919 and recorded 
a conviction under the Act of 19*<4. 
This error, however, is not vital and 
does not vitiate the conviction recorded 
by the Deputy Magistrate. As I have 
pointed out the applicant was liable to 
pun shment under the Act which is 
operative at present. The record shall 
be returned. 


n.h. 

Record returned . 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal reference No. 9 of 1923. 

March 13, 1923. 

Present /—Mr. Dalai, A. J. C. 

EMPEROR— Complainant 

versus 

SARJU PRASAD— Accused. 

Criminal trial —Conviction under repealed Act 
—Offence punishabit under repealing Act as well 
•— Conrietion, legality ef, 
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IMPERIAL TOBACCO CO., LTD. V. ALBERT BONNAK. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. ioo 
of 1932 in Suit No. t6io 

' OF 1922. 

April 30, 1Q73. 

Present: —Sir Lancelot Sanderson, Kt.; 
Chief Justice, and Juslice Sir Thomas 

Richardson. KT. 

IMPERIAL TOBACCO COMPANY, Ltd. 

—P LAI NTIFFS—A P PE LI ANTS 

versus 

ALBERT BONN.aN and another — 
Defendants— Respondents. 

Trade mark — Law applicable •— Assignment 
of trade mark—Alanufaelurer reserving right of 
manufacture — Right of sale, assignment of — 
Exclusive right of sale—Refutation in goods — 
Passing-off action-—Common Law right — Injunction. 

In India there ’s no system of registration ncr 
is there any provision for a statutory title to a 
trade mark, so that the rights jn respect of tra’e 
marks must be determined in accordance with the 
principle of the English Common Law. fp. 198, 
col. 2; p. 199, col. 1.] 

British American Tobacco Company Limited 
v. Mahbooh Bur, 7 Tnd. Cas. 270; ?S C. no at 
P- ll 7 - x a C. w. N. 280, referred to. 

A trade mark is a mode of warranting the 
origin of the goods, to which it is attached, or 
their trade association, and it is of the essence 
of a trade mark that its representation should 
be true. In this is to be found the true test of 
the assignability of a trade mark. |p. 199, col. x.] 

The title to a trade mark cannot be assigned 
or devolve in gross, but unless the mark con¬ 
notes a personal connection between its original 
owner and the good! in connection with which 
it is used, it may be assigned and transmitted 
with the good-will of the business in Such 
goods. It cannot be assigned when it is divorced 
from its place of origin, or when in the hands 
of a transferee it would indicate something differ¬ 
ent to what it indicated in the hands of a trans¬ 
feror. [p. 199, col. 1: p. 200, col. r.] 

Singer Manufacturing Company v. Wilson , (1875) 

® 455: 45 L Ch - 49o; 34 L. 

, « 5 ,\ 24 W R ' 102 3 and Pinto v. Badman, 
(1891) 8 Pat. Cas. i8r at p. 194, referred to. 

,? 1Ssinp ' off act ’ on one in which the plaint¬ 
iff, alleges that the defendant is injuring him 
in his property by wrongfully intercepting trade 
which, but for the defendant’s wrongful acts, 
would come to the plaintiff i„ his business. It 

VL a "i « Ct, ? n i n which tbc plaintiff alleges that 

the S an - 1 ° ?- ets ll P h,s S° ods as that 
the public intending to buy the plaintiff’s 

goods, are Induced to buy the defendant’s goods 

‘i c th . a ‘ ♦to’ «■* buying the plaintiffs 

goon. , The plaintiffs poods need not be goods 
manufactured by the plaintiff. They may be 
goods which he purchases, or which he im¬ 
ports, or otherwise acquires and which he sells 
under some ‘get-up’ which convevs that they 
are goods which, whether made, imported or 
sold by him, carry with them the Advantage 

- *3 


of the reputation that the rTpfritlfF ig responsible 
for t’-eir n Mtv .r <h'fr c 1 oracter fp.t97. 
col. r.] 

T ie ^ortripe f pnsslp g-off rannot be soeTtended 
as to snv that wV re the sole rcprcscntnticn Is that 
the goo'ts are th<- o-oorts of n r><ariiculnTmnu v f pctvrcr, 
it should be held thrt that carries with It a re¬ 
presentation that thev have erme through any 
particular charnel: or, putting It conversely, 
that any one who is Injured by the passing-off 
of goods as the poods of the third party can 
brin" -ri action. fp.To8, col a.} 

Dc"tal Manufacturing Comfavy Limited v. 
C. DeTrev & Co., rioi2> 3 K. B. 7ft at pp 87, 
8S: 81 L. T. K. B. it* 2' T07 L. T. in» 29 R. P 
C. 617: 28 T. L. R. 408: relied on. 

A manufacturer, while reserving the right to 
manufacture and sell his goods with their well- 
established trade mark, cannot assign the sole 
right to sell those goods in anv particular place 
so as to enable the ’-urci-«aser to restrain members 
of the r-ublic from selling in that place goods 
which the manufacturer himself has manufac¬ 
tured and sold to them without anv restriction 
upon their sale in that place, [p 200, col. aj p. 
?ot , col r *] 

The mere foct that a seller has popularised 
eert-in ds decs not prevent others having 

the seme enods from following him into the same 
market and lompotine with him there, where 
the reputation of the goods is the reputation 
of the manufacturer and not of the seller, fp. 
204. col. i.J 

Appeal from the judgment of Mr. Justice 
Pea rcop. 

Mr. t. P. E. Pun (with him Mr. W. 
TV. K. Pape), for the Appellants. 

Mr. Lav pford James fwith him Mr. F. 2 ?. 
Surita), for the Respondents. 

’ T 

JUDGMENT. 

Sanflerson. C. J. — This is an appeal 
from the judgment of mv Teamed brother 
Mr. Justice Pearson which was delivered 
on the T 81 h of Jtilv TQ 52 , whereby he 
dismissed the plaintiff’s suit. 

The suit was bronrht for 0 declaration 
that the plaintiff Corrparv was the sole 
owner in India, Burma Pnd /tden of 0 
certain brand, trade mark, trade name; 
covering, wrapper or label and the rente 
W. P. and H. O. Wills ; and that the plaint¬ 
iff Company was solely entilled within 
the said limits to the exclusive right of 
user thereof and that it was solely en¬ 
titled to import into and sell in India; 
Bntrna and Aden tobacco and cigarettes 
bearing, or contained in tins, boxes, packets, 
coverings, wrappers or labels or otbet 
receptacles bearing, the safd brand, ttade 
mark; trade ^name; covexiog; wrapper pr 
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label or the said name. The plaintiff 
Company also ask^d for ?d injunction 
and damages against the delendants. 

The "trade mark brand and names are 
described in paragraph 6 of the plaint, 
and a specimen of the wrapper or covering 
used by the plaintih Company is Exhibit 
A which is to be found at page 243-A of 
the paper book. A tpecimen of the 
wrapper or cover ng on the cigarettes 
’’mported by the defendant -s to be found 
at page 24s -a of the paper-book mno is 
marked Exhibit C. 

There is no dispute as to the main facts 
•t the case, and they may be taken from 
my learned brother’s judgment at pages 
and 257, as follows— 

“The cigarettes manufactured by W. 
D. and R. O. vv 11 s o Bristol and London 
were very well known in the English market 
and were known in India lorg.be ore 5902 
by which time they bad acquired a very 
high reputation in the Indian market 
also. One ol their brands was the * Gold 
Flake’ brand used on c garettes manu¬ 
factured by them from Virginian tobacco. 

“In 1902 there was a fight between the 
large American and English tobacco con¬ 
cerns or combines, the upshot of which 
was tirat they came to an arrangement 
among themselves :—The Imperial To- 
b cco Company of Great Britian and 
Ireland was thence or ward to confine 
its tr de to the British Isles, and the 
American Tob cco Company to America 
while the Brit sh Ame ican Tobacco Com¬ 
pany, Limited, was formed to carry on 
thetr de throu hout the rest of the world, 

using the same marks and mauu actur ng 
in Eng and or America. The import tion 
and sa e in India was in the first instance 
le t in the hands or a Company cal ed the 
Biitish American Tobacco Company 
f India), Limited. 

“In J9T0 the Imperial Tobacco Company 
• f India Limited, the present plaintiff, 
was formed to take over the Indian busi¬ 
ness from the last named Company! and 
has since been importing and selling ‘ Gold 
Flake* cigarettes, as well as others of W. 
D. and H. O. Wills brands. Ninety per 
cent, ol its shares are held by the British 
American Tobacco Company. 

“These * Gold Flake * cigarettes were 
at first, about 1907, imported to India 


in tins of 50, since 1911 they have been 
imported also in paper-packets of 10, 
the cigarettes beirg invariably manu¬ 
factured in England. The plaintiff Com¬ 
pany has also factories of its own in India, 
at one of which, at Bangalorein Southern 
India, it manufactures from \ irjJn-’a 
tobacco, imported for the purpose, a 
cigarette which is placed on the narket 
in tins of 50 and packets of in as * Gold 
Flake* Magnums, -he "Gold Flake’ label 
and get-up being used with the addition 
that they are made' ‘in Irdia.* 

“Between 1910 and 1922 the imports 
of ‘Gold Flake' cirareltes into India 
by the plaintiff Company amounted to 
128,000,000, in the tins of 50 and to 
8,770,000, in the packets of 10. Of these 

last, however, some 7,043,000 were im¬ 
ported in a single year 1919, and were 
large y exported again to Mefopotamia 
and other places for Army use. 

‘ So that, with a Her : :.ce made for that! 
the proportion of import s and sales 01 the 
packets is exlremely small as compared 
with the tins.’’ 

Or the 1st Septenbc-r 1910 an agree¬ 
ment was made bet ween the British Ameri¬ 
can Tobacco Company, Limited, therein 
cal ed the British Amei’can Company# 
the British American Tobacco Company; 
(India), Limited, therein called . the 
"Indian Company,’* and the plaintiff 
Company called the “Imperial Company.** 
The recitals were as follows — 

“Whereas the British American Tobacco 
Company have for some time past carried 
on the business of manufacturers of 
tobacco and its products for Jnd'a Burma 
and Aden and elsewhere and are the owners 
of the good-will and trade marks in various 
parts of the world including India, Burma 
ind Aden And Whereas the Biitish Ameri¬ 
can Company have agreed to sell ard the 
Imperial Company have agreed to pur¬ 
chase the businessgood-willandtrade marks 
now owned by British American Com¬ 
pany in India, Burma and Aden for the 
sum of one million five hundred thousand 
CRs. i, 5 co,oco) rupees And Whereas the 
Indian Company have for some time past 
carried on business in India Burma ard 
Aden as sellers and distributors of the 
products of British American Company 
and ©theis And Whereas the Indian Com- 
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pany have agreed to sell and the Imperial 
Company have agreed to puichase the 
business end good-will and trademarks 
now owned or used by the Indian Com¬ 
pany together with the furniture in the 
various offices or depots.’* 

And the material cl°uses were 

“1. British American Company hereby 
sells and the Imperial Company hereby 
purchases for the sum of one million five 
hundred thousand rupees ^Rs. 1,500,000):— 

“(a) All those the good-will business 
rights and other assets in connection with 
or appertaining to the business of British 
American Company in India, Burma 
and Aden and the brand or brands trade 
maru:s or trade names in correction there¬ 
with formulae the recipes of preparation 
treatment and manufacture and in parti¬ 
cular the sole right and title to use in India 
Burma and Aden the name of British 
American Company and the names of 
firms and companies acquired by British 
American Company heretofore and used 
by them in connectior with their 
business in and for India Burma 
and Aden. The Imperial Company shall 
further be entitled to the redemption 
fund set up by British American Company 
against the liability to redeem coupons 
and the Imperial Company stall assume 
and take over the liability to redeem 
such coupons as and when they become 
due or redeemable. 

“2. Ihe India Company hereby sells 
and the Imperial Company hereby pur¬ 
chases 

"(a) The good-will business rights 
or other asserts in connection with or ap¬ 
pertaining to the business of the India 
Company in India Burma and Aden and 
the brand or brands trade marks or trade 
names in connection therewith foimu’ae 
and recipes of preparation treatment 
and manufacture and in particular the 
sole right and title to use in India Burma 
and Aden the name of the India Com¬ 
pany and the leases and tenancies of 
the buildings acquired by the India Com¬ 
pany ard a 1 rights and interests Iheie* 
in. 

" 3 * The Imperial Company undertakes 
and agiees with the British American Com¬ 
pany as follows :— 

That they will while they or any com¬ 


pany or film m which they may have a 
controlling interest are carrying on the 
business of manufacturing goods of the 
class required they or either of Ihem will 
supp 3 British American Company fon terms 
to be agreed upon) with such of the manu¬ 
factured goods as British American Com¬ 
pany shall require 101 consumption outs’ds 
India, Burma and Aden. 

“ That they will not at any time either 
solely or jointly or as a manager oragent 
of any oilier person or persons company 
or film or as a shareholder in any other 
company or otherwise be engaged or con¬ 
cerned in the business of a manufacturer 
of or in any dealing or tiading in tobacco 
or its products or tobacconists’ goods 
beyond the limits of India, Burma and 
Aden unless at the request or with the 
consent of British American Company. 

"The Imperial Company will not, nor 
will any firm or firms over which they 
shall have controlling interest, wMhout 
the consent in writing of the British An eri 
con Company use any of *he trade n arks 
bnnds or other rights or licenses dealt 
with under this agreement upon or in 
connection with any goods except such 
goods be as nearly as circumstances permit 
of similar nature wdrereon or in connection 
wherewith the same are now or may 
trom ' ime to time be used by British Ameri¬ 
can Company outside India Burma and 
Aden. && 

"4. The British American Company un¬ 
dertakes and agrees witn the Imperial 
Company as follows : — 

“That they will from time to time 
supply the orders of the Imperial Company 
and any company or firm in which Imperial 
Company shall have a controlling interest 
a 1 goods for the time being manufactured 
by British American Tobacco Company 
outside India, Burma and Aden reason¬ 
ably required by Imperial Compan)' for 
consumption in India, Burma and Aden 
and to charge therefor such a price as 
shall be agreed upon between them from 
time to time. 

“That they will not save as herein 
excepted and save as shareholders in Im¬ 
perial Company or their successors or 
any company or firm in which they shall 
k.vea controlling interest carry on business 
in India or Burma »r Aden either solely 
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or jointly with or os manager or a pent 
for 3nv o^her compnnv or person or persons 
or directly or indirectly earrv on. or he 
en rr a rr e d or concerned or interested in 
the business of manufacture or in any 
dealing or trading in tobacco or its pro¬ 
ducts or tobacconist’s coods within India , 
Burma and Aden (except as shareholders 
in Peninsular Tobacco Company Limited 
or the ; r successors or assigns or except 
os may be permitted by the Imperial 
Company) and except that nothing 
herein shall prevent British American 
Company from being shareholders in any 
company exporlin.g roods to Tudia, Burma 
or Aden provided that (subject to anv 
existing oblige t ; on) British American Com¬ 
pany shall use their best endeavours to 
procure the Imperial Company as a.cents 
in India Burma a.nd Aden tor the sale of 
anv such goods there. 

“6. The India Company hereby under¬ 
takes and acrees with the Imperial Com¬ 
pany that they will not save as herein 
excepted C3rrv on business in India or 
Burma or Aden either solely or jointly 
with or as managers or agents for any 
other company or person or persons or 
directly or indirectly carry on or be 
en^a^ed or concerned or interested in 
the business of manufacture or in any 
dealing or trading in tobacco or its 
products or tobacconists’ goods within 
India or Burma or Aden. 

”13 Each of the parties hereto shall 
enter into execute and do any further 
assurances or anvthing necessary for the 
carrying out of this agreement.” 

On the T-r-th of April 1922 there was 
an Indenture executed. The parties to 
that Indenture were the British American 
Tobacco Company Limited (called “the 
vendors”) of the one part and the 
Imperial Tobacco Company of India 
Limited (called the purchasers) of the 
other part: and, it was recited that 
“Where? s the vendors sometime since 
agreed 1o sell and the purchasers agreed 
to purchase the said business carried on 
by the vendors in India Burma together 
with the trade marks used therein, but 
no specific assignment of the good-will 
o r the S3 id business and the said trade 
marks has been executed and whereas 
the consideration for the said sale was 


the sum of one million five hundred thousand 
rupees the receipt of w r hich the verdors 
herebv ackr.owdedr e ard where?.s the 
purchasers have requested the vendors 
to execute this a s«irnirer.t f or the purpose 
of effectually vestirg in the purchasers 
the said good-will and trade marks: Now 
this Indenture witnesseth that in pursuance 
of the sa id agreement and for the considera¬ 
tion aforesaid the vendors herebv a.ssigri 
unto the purchasers all that the good¬ 
will of the business of the vendors so as 
aforesaid carried on bv them in India 
and Burma tor ether with all trade marks 
used in the said business and more parti- 
cularlv those reuis + ered by the ver dors 
at Calcutta and Rangoon, ard referred 
to in the schedule hereto to hoV the same 
unto the purchasers ard theiT assigns 
absolutely.” This deed was put in evi¬ 
dence though it was not pleaded: and, 
it may he noted that the “Indian Com- 

panv” u?s not a paity to it. 

In 1919 the British Amer ; can Tobacco 
Company;, Limited, made cigarettes in 
packets in large numbers foT the British 
Armv Canteen authorities. They were call¬ 
ed “Go’d Blake” cigarettes and bore a 
label with Wills mark similar to the label 
used bv the plaintiffs except for a notice 
at ihe end of the packet. The d ; fferer.ce 
between the two labels was as follows:* 

In the case of the roods imported and 
sold bv the plaintiff Company there was 
at the end of the pa.cket ir. small pT’rt. 
“This label is issued bv the Imperial To¬ 
bacco Company of India Limited ' (Here 
is the Star trade mark) “ successor in 
India to \Y. D. and H. O. Wills. Cigarettes 
made in England.” On the cigarettes 
which w r ere manufactured by the British 
American Tobacco Company and which 
were afterwards imported into India by 
the defendant were these woids in small 
print., “Established by W. D. and 
H. O. Wills, Bristol and London, British 
American Tobacco Company Limited” 
(Here is theStar trade mark), “Bristol, 
London, Liverpool and Virginia sucessor 
made temporarily in 13 . S. a.” 1 

Sometime in TQ21 some of these cigarettes 
were sold in Eng la r d by the Army Canteen 
authorities and the defendant purchased 
a large quantity in packets. The only 
restrictions placed upon [the defendfc^ 
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at the time of his purchase from the Army 
Canteen authorities was that he was not 
to sell them in Great Britain. He alleged 
that he was to be at liberty to export 
them wherever he liked. 

The cigarettes were genuine “ Gold 
Flake” cigarettes made by the British 
American Tobacco Company*, i. e., the 
Company which made cigarettes for the 
plaintiffs; they bore the Gold Flake label, 
the Gold Flake get-up, and were manu¬ 
factured of the same quality of tobacco 
as those made by the British American 
Tobacco Company for the plaintiffs. 

The defendant offered to sell the cigarettes, 
which he had purchased, to the British 
American Tobacco Company. They, how¬ 
ever, declined to buy them and the de¬ 
fendant in February 1922 imported a large 
quantity of the cigarettes into India . 

The deiendant had purchased the ciga¬ 
rettes at a bargain price and this enabled 
him to place them on the market ir India 
at a price which was considerably lower 
than the pi ice at which the plaintiff Com¬ 
pany sold similar Gold F*ake cigaiettes. 

The plaintiffs discovered that Gold 
Flake cigarettes were being placed on 
the maiket in India, and that the defendant 
had imported them; and, in May 3922, 
the plaintiffs filed this suit claiming the 
reliefs to which I have already referred. 

The plaintiffs alleged two titles: the 
first a proprietary title to the exclusive 
use in India, Burma and Aden ol the trade 
mark and name ol W. D. and H. O. Wills, 
derived from British American Tobacco 
Company and the British American Tobacco 
Company (India), and the second an inde¬ 
pendent title in the plaintiffs themselves, 
alleging that the trade mark and name 
reieired to the origin of the cigarettes 
and the importation thereof by the plaint¬ 
iffs. 

Both of these titles were disputed by 
the defendant. 

The le .med Judge in his judgment dealt 
in the first place with the second contention 
of plaintiffs, viz., "the allegation that 
the get-up of the Gold Flake label used 
in connection with the sale of cigarettes 
in India indicates to the purchasers and 
consumers that the goods sold under the 
label are goods imported by the plaintiff 
Company,- that the defendant's goods if 


placed on the market are calculated to 
deceive purchasers and consumers into 
the belief that in buying the goods of the 
defenda nt, they are buying goods imported 
by the plaintiff Company.” No criticism 
upon this statement oi the plaintiffs' case 
has been made, and it is in accordance 
with the description of such a claim given 
by Buckley, L,. J., in Dental Manufacturing 
Company, Limited v. C. De Trey 6* Co. 
(1). “ A passing-off action is one in which 

the plaintiff alleges that the deiendant 
is injuring him in his property by wrong¬ 
fully intercepting trade which, but lor 
the defendant’s wrongful acts, would ton e 
to the plaintiff in his business. It is an 
action in which the plaintiff allej.es that 
the deiendant so gets up his goods as that 
the public, intending to buy the plaintiff’s 
goods, are induced to buy the del end- 
ant's goods, in the belief that tLey aie 
buying the plaintiffs* poods. The plaint¬ 
iffs’goods need not be j- oous munuiacU led 
by the plaintiff. They may be goods 
which he purchases, or which he imports, 
or otherwise acquires, and which he sells 
under some ‘get-up’ which conveys that 
they are goods which, whether made, 
imported, or sold by him, carry with them 
the advantage ol the reputation that the 
plaintiff's well-known firm are responsible 
for their quality 01 then character.” 

The learned Judge’s finding on this 
part of the case was as follows: — ”1 find, 
therefore, upon this part 01 the case that 
the reputation 01 the brand 01 Go*a Fluke 
cigaiettes in India is the reputation 01 the 
maker and not of the piainliff Company 
as importers. The reputation originated 
in the days oi Messrs. W. jj. & H. O. 
Willo, the original manuiacturers, and 
the efforts of the plaintiff company have 
been directed not to creating or acquiring 
(if such a thing is possible ) an importer's 
reputation oi themselves in the brand but 
in maintaining and devolprng the reputa¬ 
tion of the brand as a manufacturer's 
brand. The issues, therefore, dependent 
upon this finding are answered in lavour 
oi the deiendant.” 

The learned Judge, tbereiore, decided 
the two issues which related to this part 

(1) (1912) 3 K. B. 76 at pp. 87; 88; 81 L. J* 

K. B. 11&2; toy L. T. ixx;2o R. P. C. 617; 3$ T. 

L. R., 498. 
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of the case in the negative. The hist 
issue was “Does the get-up of the cigarettes 
described in paragraph 7 of the plaint 
denote to purchasers in India that such 
cigarettes are imported by the plaintiff 
Company?” The second issue was, “Will 
the sale by the defendant Company of 
cigarettes in such get-up deceive the pur¬ 
chasers in the belief that the cigarettes 
have been imported by the plaintiff Com¬ 
pany?” as I have said the answer to 
both these issues was in the negative. 

The learned Counsel lor the plainliffs 
drew our attention to the whole of the 
evidence on this part of the case, though 
his argument was mainly directed to an 
attack upon the learned Judge’s finding 
on the other part of the case. 

There is no necessity lor me to refer to 
the evidence in detail, for I agree with 
the learned Judge’s finding of fact. In my 
judgment the sole representation made 
by the plaintiffs' fisei of the covering 
of the cigarettes was a representation 
that the cigarettes were the Gold Flake 
cigarettes manufactured by the successors 
of the well-known firm of W. D. & H. O. 
Wills Theie is no evidence to justify 
the alleged representation (on which the 
plaintiffs relied) that cigarettes, bearing 
the said wrapper or coveiing, had come 
through a particular channel, or had been 
imported by the plaintiffs. In the same 
way, the defendant by using the wrapper 
or covering was merely representing the 
cigarettes as Gold Flake cigarettes manu¬ 
factured by the successors of Ihe well- 
known firm of W. D. & H. O- Wills, viz., 
the British American Tobacco Company. 
This was a perfectly Irue representation 
and the defendant was in no way passing 
off. or attempting to pass off the cigarettes 
*old by him, as the plaintiffs' goods 

False representation is the foundation 
of a suit such as this: and there was, in 
my judgment, no false representation by 
the defendant. Though the importation 
by the defendant may have been calculated 
to injure the plaintiffs' business, they 
had no cause of action on the ground now 
under consideration. 

The concise statement of Fletcher Moulton, 
X#. J., in Dental Manufacturing Company 
hlmited v. C. Dc Tr$y & Co. (1) 


may usefully be referred to on this part 
of the case. It is as follows:*— 

“To my mind it would be an injurious 
and ridiculous extension of the doctrine 
of passing-off to say that, where the sole 
representation is that the goods are the 
goods of a particular manufacturer, it 
should be held that that carries with it 
a representation that they have come 
through any particular channel; or, putting 
it conversely, that any one who is injured 
by the passing-off of goods as the goods 
of a third party can bring an action 

In this case the deiendant was passing 
off the cigarettes as the goods of the third 
party, viz., as cigarettes manufactured by 
the British American Tobacco Company, 
the successor of W. D. & H. O. Wills and 
there was no representation that they 
were goods of the plaintiffs or that the 
goods were imported by the plaintiffs. 

In my judgment, therefore, the learned 
Judge was right in deciding the first two 
issues in favour of the defendant and in 
holding that this part of the plaintiffs’ 
case failed 

The plaintiffs raised an issue as to the 
condition of the cigarettes imported by 
the defendant. The learned Judge came 
to the conclusion that these cigarettes 
were not bad or unsaleable, and I see no 
reason to differ from the learned Judge's 
conclusion on this point. 

The other part of the plaintiffs’ case 
is dependent upon their alleged derivative 
title, and is based upon the agreement dated 
the 1st September 1910 and the Indenture 
of the nth April 1922. 

This part of the plaintiffs' case is really 
inconsistent with the other part, which 

has already been considered, and if the 
plaintiffs have a good cause of action under 
this heading, the evidence, which was 
produced at the trial in the attempt to 
support the plaintiffs' alleg'ed right as 
importers of the cigarettes, would have 
been unnecessarj*. 

as pointed out bj r Sir Lawrence Jenkins 
in British American Tobacco Comp 
Limited, v. Makbcob Bux f z), in 
there is no sy T stem of registration nor is 
there any provision for a statutory title 

(2) 7 Ind. Cas. 279; 38 C. no at p. 1*71 
C, W, N, 280. 
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to a trade mark, so that the lights of the 
parties must be determined in accordance 
with thp principle of the English Common 
E^w; and, further a trade mark is a mode 
of warranting the origin of the goods, 
to which it is attached, or their tiade as- 
socia tion ; and it is of the essence of a tr? de 
mark that its representation should be 
true. In this is to be found the true 
test of the assignability ol a trade mark. 
In that judgment the learned Chief Justice 
drew attention to passages from the judg¬ 
ment of Eoid Kingsdown, Eord Cranworth, 
Eord Westbuiy and Mellish, E- J. which 
I do not think it necessary to repeal, but 
which I regard as being material to the 
present case. 

There is no doubt that the title to a trade 
mark cannot be assigned or devolve in 
gross, but unless the mark connotes a 
personal connection between its original 
owner and the goods, in connection with 
which it is used, it may be assigned and 
transmitted with the good-will of the busi¬ 
ness in such goods. 

In this cs3se the plaintiffs’ learned 
Counsel argued that the good-will of the 
business in India carried on by the British 
American Tobacco Company and by the 
British American Tobacco Company flndir) 
was assigned to the plaintiffs aloDg with 
the sole light to use the trade mark in 
question and the names of the two com¬ 
panies in India. 

It was argued that the business of the 
British American Tobacco Company was 
carried on in several countries, that the 
British American Tobacco Company had 
a business in India and a good-will attached 
to it and that inasmuch as the good-will 
of the business in India was assigned, 
or agreed to be assigned to the plaintiffs, 
the property in the trade mark used in 
such business passed to the plaintiffs. 

The difficulty on this pa.rt of the plaint¬ 
iffs’ case is that the trade mark is one 
which denotes the oiigin of the cigarettes 
and it has been and is still used in con¬ 
nection with cigarettes manufactured by 
the British American Tobacco Company 
for sale in other parts of the world besides 
In dia. 

Before the assignment, relied on by 
the plaintiffs, the trade mark was not 
confined to cigarettes used by the British 


American Tobacco Company in connection 
with their business in India, and after 
the assignment it is still used by the British 
American Tobacco Company in connection 
with their business in parts of the world 
other than India. In other words, the 
trade mark in question was a mode of 
warranting the orign of thegoods to which 
it was attached, viz., the manufacture 
of \V. D. & H. O. Wills or their successors 
and the goods imported by the defendant 
were genuine goods made by the British 
American Tobacco Company, properly 
bearing the trade mark in question as 
denoting the origin of the goods to which 
it was attached. 

The di fficulty on this part of the plaintiffs ’ 
case was illustrated by the argumefft of 
the learned Counsel for the plaintiffs- 
He was constrained to admit that if the 
tiade mark mean? goods made by “Messrs. 
W. D. & H. O. Wills or their successors'* 
the plaintiff have no case. 

He contended, howev e r, that the marke 
really means “goods of W. D. & H. O* 
Vills or their successors in India*” In 
other words, he argued that outside India 
the mark denol ed that the cigarettes were 
made by the successors of W. D. & H. O. 
Wills, but that in India the mark denoted 
that the cigaietles were made by or lor 
the successors of W. D. &. H. O. Wills in 
India, But in each case put by‘‘he learned 
Counsel, the trade maik was attached 
to cigarettes or the same quality, viz., 
W. n. &. H. O. Wills Gold Flake Cigarettes, 
and ir each case the cigarettes were made 
by the same < ompany, viz., the British 
American Tobacco Company. 

In my opinion, it is not possible, on 
thetacts of this case, to hold that the mark 
bore the dual meaning alleged by the plaint¬ 
iffs and their contention in this ie-pect 
cannot be accepted. Further, it should 
be noted that it is contra iy to the evidence 

in the case and the findings ol fact of the 
.earned Judge. 

In the case to which I have already 
referred. Sir Eawrer.ce Jenkins diew r at¬ 
tention to the fad that Mellish, E. J., in 
Singer Manufacturing Company v. Wilson 
(3), limited the passing of a trade mark 

( 3 ) (1875) 2 Ch. D. 434 at p. 455; 45 E. J. 

Ch, 490; 34 E- T i 858; 24 W, R, X023. 
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to the case wheie the entire business, of 
which it is a part, is sold: And in Pinto 
v. Budman i-j) Fry, E Jin dealing with 
the transfer of a trade mark said:—“It 
follows, therefore, that it has been laid 
down by the clearest authority that a 
trade mark can be transferred with, to 
use Iyord Cranwoith's language, the 
manufactory of the goods in which the 
mark has been used to be affixed. Be¬ 
yond that, as far as my knowledge goes, 
and so jar as any case that has been 
cited to us at the Bar is concerned, no 
authority can be produced. 

‘Therefore, I conceive tnat is the limit 
of the assignability oi the trade marK. 
It can be assigned ii it is indicative of ori¬ 
gin, when the origin is assi 0 ned with it. 

“It cannot be assigned when it is divorced 
from its pace of origin, or when in the 
hands of a transferee it would indicate 
something different to what it indicated 
in the hands of a transieror." 

In my judgment, the trade mark in 
this case is indicative oi origin, and the 
origin has not been assigned with the trade 
mark. 

It was conceded that if there had been 
no agreement to assign or assignment 
by the British American Tobacco Company 
to the plaintiffs, a r ,d if this suit hacl been 
brought by the British American Tobacco 
Company, Ihe Company could not have 
succeeded, in the absence ol a covenant 
by tne deiendant with the British American 
Tobacco Company not to import the 
cigarettes, purchased by him, into Indi*. 

It seems to me that the p;aiutiff Com¬ 
pany (in which the Biitish American To¬ 
bacco Compa n y held 90 pel cent, of the 
snares) as assignees lrom the British Ameri¬ 
can Tobacco Company cannot be in a 
better position than the British American 
Tobacco Company, unless it can be pioved 
that the piaintih Company have esu-bushed 
some right of their own, independent of 
the British American Tobacco Company, 
such as might be established if they could 
have proved that the wrapper and cover¬ 
ing upon and the get-up oi the cigarettes 
denoted that they were imported by the 
plaintiff Company. This the plaintiff 


Company attempted to prove, but, as 
already stated, they failed. 

In this case w r e have nothing to do with 
any statutory provision, such as is to be 
found in section 22 of the English Trade 
Marks Act of 1905; a n d the case is to be 
decided on the principles of the English 
Common Eaw. According to such principles, 
the property*, if any, of the owner is in 
its nature, transitory and only exists so 
long as the maik is distinctive in the eyes 
of the public or a class of the public |_see 
per Eord Parker in Spalding v. Gamoge 
^5)]. In this case the mark is distinctive, 
as already stated, in the eyes of the public 
as the mark of the manufacturer, W. D. 
& D. O. Wills or their successors, the 
British American Tobacco Company. It 
was not distinctive of the business of 
the British American Tobacco Company 
or the British American Tobacco Company 
(India) in India and it has not become 
distinctive of the plaintiff Company's 
cigaiettes. 

It is dear, theiefore, that the manu¬ 
factory of the cigarettes in which the 
mark has been used to be affixed, has 
uot been assigned to the plaintiffs, nor 
has the property in the business or the 
good-will of the business, in connection 
with which the trade mark has been used 

for a long period, been assigned to the 
plaintiffs. 

In my judgment, the plaintiffs did 
not purchase the origin oi the cigaiettes 
or the exclusive ri^ht to manufacture, 
they must have known at the t’’me of 
the agreement oi 1st Septenber 3910 that 
W. 1 ; . & Ii. O. Wdls' Gold Flake cigarettes 
could and would be manufactui eu by the 
British American Tobacco Company 
and sold in different parts 01 the world 
and that there was a risk oi persons buying 
such cigarettes outside India and importing 
them into India. 

The Biitish American Tobacco Company# 
while reserving the right to manuiactnre 
and sell W. D. & H. O. Wills' Gold Fiake 
cigarettes with the well-esiabnshed 
mark upon them, could uot assign the sole 
right to sell such Gold Flake cigarettes 


(4) (*891) * Clis. 181 at p . I 94 . 


T < I9I 5 ) 32 Pat. Cas. 273 at 
J. Ut. 449; 1x3 i* T. 1981 jx Tt h. 


p. 284; 84 

&. 328* 


» 
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in India to the plaintiffs so as to enable 
the plaintiffs to restrain members oi the 
public from selling in India genuine Gold 
Flake cigarettes of W. D. & H. O. Wills 
which the British American Tobacco Com¬ 
pany had themselves manufactured and 
sold in the market without any restriction 
upon importation into India. 

For the above mentioned reasons, I 
am of opinion that the plaintiffs have 
failed in both respects <o establish their 
alleged right to the declaration, injunction 
and other reliefs claimed, and in my judg¬ 
ment the learned Judge was right in dis¬ 
missing the suit. 

The appeal must be dismissed with costs. 

Richardson, J. It will be convenient, 
in what I have to say, to use the name 
of Wills & Co., as a comprehensive term 
including the original firm of W. 1 ). & H. 
O. W r ills and their successors in l>ngland. 
The plaintiff Company will be referred 
to as ‘the Company.’ I will assume then 
that the good-will of the Indian business 
of Wills & Co., and the trade marxs and 
trade labels, used in that business, were 
validly transferred and assigned to the 
Company by the agi eenient of 1st September 
I 9 *°> and the Indenture of the nth April 
1922, and the Company have thus acquired 
all the rights which Wills & Co. had in 
India in respect of their cigarettes and 
the trade marks arid labels associated 
with them. This litigation is particularly 
concerned with the brand of cigarettes 
called Gold Flake and the label on ’he 
tins or boxes in which they are packed 
for saie is well known. The trade mark 
on this label is a double Star. 

I will assume further that the rights 
which the Company possess include 
tbe right to manufacture tnese Gold 
Flake cigarettes in India and to sell them 
Jn tins or boxes to which Wills & Co's, 
label is affixed. 

This right of manufacture, however, 
has not been exercised and for the present 
purpose the Company are not manufacturers. 
Ihey are only importers of Gold Flake 
cigarettes manufactured in England. In 
paragraph 9 of the plaint it is stated that 
since the 1st October 1910 Gold Flake 
^arettes for sale in India, Burma and 
Aden have been manufactured by "Wills 
& Co. solely for the Company and have 


been imported into and sold in these coun¬ 
ties solely b\ the Company, the number 
sold amounting to about one hundred 
and twenty-five mill ion. 

Moreover, the learned Judge, Pearson, J., 
before whom the case came in the first 
instance, has found, and in my opinior 
on the evidence, rightly and conclusively 
found, that up to the date of the suit, the 
Company had acquired no independent 
reputation as importers. Nor do tbem¬ 
use any distinctive importers mark. Apart 

rrom the legend in small letters round 
the double Star, the label which the} Use 
as importers is identical with Wills and Co's 
label The legend is:—“This label is 
issued by the Imperial Tobacco Company 
of India, Limited, successor in India to 
\V. it. & H. O. Wills Cigaiettes made 
m England. The mention of the C onipanv's 
name is formal and insignificant while 
the name of the original firm “W\ JD. & 

II. O. Wills appears conspicuously in 
three places. 

As to the position of the defendants, 
it appears that the first defendant Albeit 
Bon nan, who describes himself as a 
Frenchman, purchased in j Q21 
a large quantity Q f Wills & Co.'s Gold 
Flake cigarettes about twenty-one and a 
half million—from the Board of the Army 
and Canleen Stores in England, the ckaret- 

^ ack , ed in Gbs or boxes bearing 

Wills & Co. slabel. The small letter leg end 

round the double Star 011 that label is “es¬ 
tablished by W p. & H. O. Wills Bristol 
and Loudon; British American Tobacco 
Company Limited. Bristol, Loudon, Liver¬ 
pool and Virg inia—successor, made tempo- 
rardy in CJ. S. A." Doubtless, the Board 

w,ui 0 J taiued t 1 heir supplies diiect from 
Wills & Co. and were getting rid of their 

suiphis stock. At any rate, it is not dis- 

rvi i Bomian -^cigarettesaregenume 

Gold Blake cigarettes. I n the argument 
nothing turned on the fact that they happen 
to have been made in America ' and not 

1? E w lailC VxrJ, t ™ ouId seem that timing 
the War, Wills & Co. made temporary 

arrangements for the manufacture of 
their cigaiettes in America. 

Bonnan's purchase was subject to the 
contractual restriction that the cigaiettes 
were not to be disposed of in Great Britain. 
Otherwise, so far as the vendors were' 
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concerned, lie was free to do with the 
cigarettes what he liked. He brought them 
into India and formed a Company, the 
second defendant, Bonnan & Co., 1 o sell 
the cigarettes there. As the interests of 
Bonnan and Bonnan & Co. appeal to be 
the same, I will follow Pearson, T., in treat¬ 
ing Bonnan as the sole defendant Having 

bought his cigarettes cheap, Bonnan was 
able to undersell the plaintiff Company 
in the Indian market and thus came inlo 
conflict with them. I repeat that for^all 
material purposes Bonnan’s cigarettes 
must be regarded as of the same quality 
and manufacture with those sold by the 
Company. 

It was in these circumstances that the 
Company instituted their suit on the nth 
May 1922 and obtained a temporaiy 
injunction prohibiting the further sale 
of Bonnan’s cigarettespending the issue. 
They ask for a declaration that w'ithin 
the limits of India, Burma and Aden they 
have the exclusive light as owners to the 
user of the trade mark and label denoting 
"Wills & Co.’s Gold Flake cigarettes, and 
that they are solely entitled to import 
into and sell in those countries cigarettes 
bearing or contained in tins or other recep¬ 
tacles bearing such maik or label. They 
further ask for a perpetual injunction in 
aid of the rights which they assert and, 
by amendments of the plaint made in 
June 1922, for damages. 

The suit was dismissed by Pearson, J., 
and the appeal is from the learned J udge’s 
judgment dated 18th July 192?. 

In brief, the Company claim to be the 
only persons at liberty to import Wills 
& Co/s Gold Flake cigarettes into India 
for purposes of sale. In paragraph 15 
oftheplaint the cl aim is put on thegrounds 
fi) that the importation and sale by Bonnan 
of his cigarettes is “ an infringement of 
the rights and property of the plaintiff 
Company to and in Wills & Co’s trade 
mark” and (2) that the use of the Wills 
& Co/s trade mark and lebel by Bonna n 
“will deceive purchasers of the said cigaret¬ 
tes into the belief that the said cigarettes 
have been impoited by the plaintiff Com¬ 
pany/* In paragraph 16A of the plaint, 
added in June, it is further stated that 
the importation by Bonnan of his cigarettes 
«rill diminish the sale of the plaintiff Com¬ 


pany's cigarettes and “has impaired and 
will iurthei impair the reputation of the 
plaintiff Company’’and their cigarettes. 

It was conceded by Mr. Pugh, appearing 
for the Company', that the claim is novel 
and not covered by an}' direct authority. 
The learned Counsel, however, added 
that the law of trade marks was of com¬ 
paratively recent origin and had not yet 
reached the limits of its growth. But 
whether that be so or not, 1 confess my self 
unable to appreciate the reasoning by' 
which the present claim is sought to be 
supported. 

The misconception, which, as it seems 
to me. underlies the Company's case, con¬ 
sists in the exaggerated stress laid on 
the notion that the right to a trade mark 
is a right of property. The ground which 
I have numbered (1) in paiagraph 15 of 
the plaint, is treated as if it were an inde¬ 
pendent ground of action. But given their 
right to the trade mark, the Company 
cannot succeed without pi oof of some 
such averment as that contained in the 
second ground. To meet the objection 
that no right to an importer's marks has 
been established, an attempt has been 
made in argument to give the averment 
a somewhat wider form and to say that 
in selling his cigarettes, Bonnan repiesents 
them to be the goods of the Company. 
The averment in that form, however, can 
only be supported in the circumstances 
by returning to the notion of property. 
The right to the trade mark is Ireated 
as conferring a monopoly, entitling the 
Company to protection under any and 
all conditions and against any and all 
kinds of injury, including injury by meie 
commercial competition. In my opinion* 
the short answer to the case is that in 
selling his cigarettes Bonnan does nothing 
which misleads 01 is calculated to mislead 
the public asto what they are buying. 

The questions whether a right to a tiade 
mark is a right of property and in what 
sense it can be so regarded, have been 
the subject of discussion, for instance, 
by Ivord Parkier in Spalding v. Gatnage 
(5). But for the present purpose, the 
question of substance is what is the extent 
of this right? What constitutes infringe¬ 
ment of a trade mark? 
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The extent of the light of, I will say, 
the owner ot a trade mark, is doubtless 
to be measured by the correlative duty 
or obligation imposed on others. That 
obligation is expressed in the principle 
underlying all the cases, that “no body 
has any right to represent his goods 
as the goods of some body else.” Lord 
Westbury certainly regarded the right to 
a trade mark as a right of propeity; 
but his way of putting the matter 
leads to the same result. He says 
in Hall v. Barrows (6), “Imposition 
on the public is indeed necessaiy for the 
plaintiff’s title, but in this way only, that 
it is the test of the invasion by the defendant 
of the plaintiff's right of property, for 
there is no injury' done to the plaintiff 
if the mark usted by the defendant be not 
such as may be mistaken by the public 
for the mark of the plaintiff.” I agree 
that no imputation of fraudulent intent 
is necessary; but over and above his right 
to the trade mark, the plaintiff must prove 
that the defendant is really imposing on 
the public. Trade marks are in the pre sent 
respect on the same footing as trade names, 
and in Singer Manufacturing Co. v. Loog 
(7), Lord Watson said this :—“There 
is no authority, and, in m3' opinion, no 
principle for giving the trader any higher 
right. If he cannot allege and prove that 
the public are deceived, or lhat there is 
a reasonable probability of deception, 
he has no right to interfere with the use 
of the name by others.” In Spalding’s 
case (5) Lord Parker said: “The property’, 
if any, of the so-called owner is, in its 
nature, transitory', and only exists so long 
as the mark is distinctive of his own goods 
in the ey r es of the public or a class of the 
public." 

Take as a concrete instance the case 
of Reddaway v. Banham (8). No doubt 
the defendant’s description of his 
belting as “ camel hair belting ’’ 
was in a sense true, but the finding 
was that the defendant was guilty' of 

(6) (1863) 32 L. J. Ch. 548: 8 L. T. (n. s.) 227; 
9 JUT. (N. s.) 483; n W. R. 525; « N. R. 543; 
on Appeal (1863) 4D.J. & S. 150, 33 L. J. Ch. 
204; i° Jur. (n. s.) 55; 9 L. T. (n. s.) 561; 12 
W. R. 322; 146 R. R. 248; 46 B. R.873. 

( 7 ) (1882) 8 A. C. 15; 52 L. J. Ch. 481; 48 
L* T. 3; 31 W. R. 325. 

(8) (1896) A. C. 199; 65 L. J. Q. B. 381; 74 
Li T. 28* 44 W, R. 638. 


a false representation and of passing 
off his goods as the plaintiffs’, because 
the description was likely to mislead pur¬ 
chasers into the belief that his boilffg 
was the plaintiffs’ belting, the fact being 
that the two beltings were of different 
manufacture and came from different 
factories. ThewordsI have already quoted 
come from Lord Halsbury’s judgment. 
“For myself,” he said “I believe the prin¬ 
ciple of law may be very plainly' stated, 
and rhat is, that nobody has any’ right 
to represent his goods as the goods of 
some body else " Lord Rerschell cited 
the language of other Judges to the same 
effect and in the course of Ids judgment 
he observed: “I cannot help saying that, 
if the defendants are entitled to lead 
purchasers to believe that they are getting 
the plaintiffs' manufacture when they 
are not, and thus to cheat the plaintiffs 
of some of their legitimate trade, I should 
regiet to find that the law was powerless 
to enforce the most elementary principles 
of commercial morality.” Lord Macnaghten 
referred to the defendant as an “inter¬ 
loper who hoped to find moie profit and 
less trouble i n trading on another man's 
repulationthanonhisown merits.” He said 
that the plaintiffs’ belting bad come to 
be known as “camel hair belting” all 
over the world and that it was almost 
an abuse of language to say that this des¬ 
cription as applied to the defendant's 
belting was merely the simple truth. 
For the defendant’s purposes, he added, 
the whole merit, of the description lav 
in its duplicity'. 

Comparison with Reddaway v. Banham 
(8) shows how emply 1 he present case 
is of substance or even of plausibility. 
The Company represent that the ciga¬ 
rettes which they import and sell are 
those of Wills & Co. Not having any' 
distinctive reputation as importers, and 
not having used any distinctive importer’s 
mark, the Company trade on the repu¬ 
tation of Wills & Co. Bonnan makes 
the s^ine representation as regards his 
cigarettes, that they are the goods of Wills 
& Co. and he also traces on the reputation 
of Wills & Co. His representation is the 
simple truth and the whole truth. Theie 
is no duplicity or equiv«cati®u. pur- 
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chaser, not U e most unwary, has been 
or is likely to be deceived. The Company 
may regard Bonnan as an interloper but 
I cannot see that he is in any way trading 
on their merits or tlre'ir leputotion. He 
is not a pirate. He is not palming off 
liis cigarettes as theirs or doing anything 
which is commercially immoral. He is 
not violating the good-will which the Com¬ 
pany have no doubt acquired in India 
or infringing any of their trade marks. 
The mere fact, if it be a fact, that the Com¬ 
pany have popularised Gold Flake ciga- 
rattes ir. India, does not prevent others, 
armed with the same cigarettes, from 
following them into the same market and 
competing with them there. 

The case was put in argument whether 
if a traveller coming to India filled his 
portmanteau with Gold Fiake cigarettes 
liecoald dispose of them thereto his friends. 
Learned Counsel could only say that he 
might give them to his friends but could 
not sell them, an answer which I think 
did not give complete satisfaction either 
to the learned Counsel himself or to the 
Court. 

There may be another way of dealirg 
with the claim equally fatal to the Com¬ 
pany. Langford jarnes contended 

on Bonnan’s behalf, mainly, I think, 
on the authority ol Pinto v. Badtnan (4), 
that the assignment 01 Wills & Co. in favour 
of the Company was invalid, because 
thetiade mark was not assigned tog ether 
with any manufactory in India and could 
not be assigned independent!} ol the manu¬ 
facture of the goods to which it related. 
If I do not adopt that contention in 
toto , it is because I am not sure as to 
the precise effect of section 22 of the British 
Trade Marks Act of 1905. But that is 
not to say that the contention has no 
force. I have assumed that Wills & Co. 
were in 3 position in 1910 to make, and 
did make, a valid assignment of 1 he good¬ 
will of their Indian business and that 
such an assignment would convey to the 
assignees the right to set up a manu¬ 
factory in India turning out cigarettes 
with the same get-up a s those of Wills 
Sc Co., and I have, also said that as the 
Company have not exercised that right, 
they, are not manufacturers. In the cir¬ 
cumstances, it may b« that they arc in 


no better case than if they had taken mere¬ 
ly a u assignment in g ross ol Wills & Co.’s 
trade mark. It may be that they cannot 
rely on the assignment of the Indian g ood- 
will because they have not acted upon 
it, and that they can only rely on such 
undertakings as ihose given by Wills & 
Co. in paragraph 4 of the agreement of 
1910. In that case,theirrightsasassignees 
of the Indian business and the trade mark 
would be of no avail to them and they 
would be driven back to rights which are 
merely contractual If this be the true 
view,clearly thecascsof Richards \. Butcher 
( 9 ) and Denial Manufacturing Company 
Lunited v. C. Z> prey & Co. (1) 
would be diiect authorities against 
llie Company, even if Bonnan " were 
passing off as the manufacture of Wills 
& Co.’s cigarettes, which were rot Ihc 
manufacture ol Wills & Co. This result 
seems reasonable enough because, other¬ 
wise, the prohibition against the assn r- 
ment of a trade mo rk in gross mig ht ea silv 
be evaded as regards, say, a British pos¬ 
session by adding a merely colourable 
assignment of the goodwill in that pos¬ 
session of the business to which the trade 
mark relates. 

If the Cornpam can only depend on their 
contractual rights, thoserights £s FlcUhti 
Moult or, L.J. points out in De Trty’s case 
(1) “ are not exclusive in any sense which 
affects the public", and the observations 
which he quotes from the judgment of 
Kay ,J., in the other case would be in point. 
Kay J. was dealing with the exclusive 
right claimed by Richards as sole agent 
for the sale of Messrs. Heidsieck’s wine* 
in Englnand. “What do^s that mean?' 
he asked, “it only means that Messrs. 
Heidsieck have contracted that they 
will not sell any of theii wine to any other 
persons m England, except Mr. Richards; 
but, it, by any means whatever, another 
person gets Heidsieck’s wine, if he buys 
it in France, or bu> s it i a Germany, or 
in England, 01 bins it of the plaint its,, 
or buys it of any body else, he has a right 
to sell it. The pjaintihs cannot prevent 
him nobody can. He has a perfect right 
to sell it; it is an article of commerce in 
which he has a perfect right to deal " 

% 

( 9 ) (i«9©) 7 Pat Ca», * 88 ; 
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But quite apart fiom the view of the 
case suggested by the learned Course: tor 
Bon nan, much of what was said in De 
Tr*y's case ( T ) has a clo c e application to the 
present case and reinfoices the ground 
on which I prefer to rest my decision. 
Granted that the Company have all the 
rirrhts they claim in Wills & Co’s trade 
mark, the mere possession of those rights 
does ^ not, ir the circumstance?, justify 
them in asserting that Bonnar is represent- 

in.e his goods to be their coods. The assert ion 

is not true in tact or substance. 

No doubt the present case differs from 
Df Trey’s case (t) in two respects. Tn the 
first place, De Trey claimed ro right as 
the Company here claim to any trade mark 
and no right hirher than that'of so’e agert 
for sale. In the second place, the altered 
infringing articles were rot, as they are 
here, the r enu ire foods of the same manu¬ 
facturer, but imitations. The secord dis¬ 
tinction is in Bonnan's favour. Pe is 
in no sense representing his roods to be 
other than what they are. Wills & Co. 
themselves could make no case against 
him for passing off. The first distinction 
is not, in my opinion, vital. In Lord 
Barker's words already cited, the Com¬ 
pany’s right to the trade mark or their 
right to protection “ onlv exists so lore 
as the mark is distinctive of their roods 
in the eyes of the public ” as used, how¬ 
ever. by the Company, the maik is distinc¬ 
tive not of their roods but of the t oods 
of Wills & Co. 

I might, therefore, follow Vaughan 
W illia ms, L. J., and say that thei e is nothing 
in theret-up of Bonnan’s cigarettes which 
identifies them with the Company and 
there is a passage in the judgment of 
Fletcher Moulton, L. J., w'hich is capable 
of easy adaptation to this effect :—“There 
is a rieht in a plaintiff to come to the Court 
to prevent a n y goods bei^g passed off 
as his which are not his goods, and; when 
I say that, I include goods which he has 
manufactured, goods which he had pur¬ 
chased and sold—any goods that can 
fairly be called his goods. In respect 
of these he can restrain, an attempt to 
pass on goods that are not his, as though 
they were his. Bui in this ense it is clear 
that in no proper sense of the word were 

these goods ever« regarded by the pub¬ 


lic as, nor were they in truth, fthe Com- 
panv’s) goods, and there never wn? any 
representation cn the part of fBonr.an) 
that the alleged irf.irfijg rit ; ch? uric 
ftheCompnn>’s) roods ’’ Or,again, I n ij ht 
cor elude like Buckley, L. J., bv saving, 
on the facts with even more force than 
he did, that “there was no representation 
whatever affording any g round for a pass¬ 
ing off action.’’ 

It is not necessary to consider what 
the position would have been if the Com¬ 
pany had manufactured their own ciga¬ 

rettes and Bonnan had brought i n to 
the market Wills & Co.’s cigarettes 

with the same or a similar get-up, but 
made and purchased elsewhere. Like 

Pear?on, J., I doubt whether the issue 
would have been, diherent. Bonnan's re¬ 
presentation to purchasers would still 
have been true in simple fnet, ard, the 
formula? and recipes for preparation, 

treatment and manufacture be'rg tie 
same, the cigarettes made in India world 
presumably have been identical in quaJilv 
with those made elsewhere. The parties 
would have been selling goods of pract-'caJlv 
identical man.ufactuie under practr\_rlJv 
identical marks. I doubt whether in sveh 
caseit could have been said that Borran 
was passing off his cigarettes a s those 
of the Company, and, apart from ary Ques¬ 
tion of passing off, he would still have been 
free to import Wills & Co.’s cigarettes 
obtained elsewhere into India. 

It must be borne in mind that in India 
there are no statutory’ means of obtain¬ 
ing by registration an exclusive rij ht 
to a particular trade mark. The Company 
have no statutory rights on which they 
can rely. They depend on the rights 
which the Common Law or the Commercial 
Daw gives them [Somerville v.Schembri 
Crn), British American Tobacco Co. t Ld v 
Mali boob Bux (2)]. The case to which the 
learned Counsel referred of the Imperial 
Tobacco Company f Newfoundland ) v. Duffy - 
fir) was decided under the Newfoundland 
Trade Marks Act under which the tiade 
mark there in question bad been re¬ 
gistered. 

(10) (1887) 12 A. C. < 153 ; 56 L. J. P. c. 6r- 

56 L. T. 4.5.1. 

fill (1018) A. C. 181; 87 L. T. p. c. r 0 - 
118 L. T. 259; 35 R; P. C. 12. v ’ 
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I have endeavoured to deal with some for that requisition was the principal 
oi the arguments presented to us, but matter in issue. In the course of the 
in mv view the only difficulty in the case hearing ot that suit the defendant said 
lies 'in the enterprising length to *hich in answer to cross-examination “I am 
the right to a trade markhasbeen pushed the rent farmer and hold the premises 
bv the Companv. In my opinion, apait under a lease. The lease has not expired: 
from legislation, no sucli hairier as the it will last two years more. The 

Companv desire can, in the circumstances, plaintiff says that that was false ev>- 

be imposed on the importation of genuine dence, that the defendant was not a 
& Gold Fiake cigaiettes into lessee, and that if h e had a lease it did 

•j " not last two years more and that the 

n i scree that the suit was rightly dismiss- only document under which the defend- 
■ • - * ’* a.nt was in possession was the document 

Exhibit C according to which the 
defendant was not a lessee at all but 
a rent farming agent the period of whose 
agency expired in October 1923. 

Now the agreement Exhibit C has 
been admitted, and under that agreement 
it does appear that the defendant w aa 
no more than an agent to collect the 
rent. The defendant's explanation in his 
affidavit, which by consent of the parties 
has been treated as evidence in this 


e l and that this appeal tails. 

N Appeal dismissed . 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit 

No. 1963 of 1933. 

June 28, 1923. 

Present /—Mr. Justice Pratt. 
GOKUEDaS PIT AMBER— Plaintiff 

VCfSiiS 

ODHAVJI GIGABHAI—Defendant. 
Fraud—Suit to set aside decree—False evidence 
decree based on. 


case, is that the owner of the premises 
had at first agreed to give him a lease 
for five years but that agreement was 
not carried out. The owner then desir¬ 
ed to vary the term for one year and 
took a writing from him to that effect, 
and subsequently, just before the owner 
went to South Africa, the owner pro¬ 
mised to let him remain in possession 
for two years. It is clear, therefore. 


The fact that a decree .5 bwed on Ww etndence on defenda admission that the 

does not amount to fraud vitiating me decree un . _, . ' 

less the effect of the false evidence was to pre- statements made in answer to cross-ex¬ 
vent'the other party from putting his case before smination in the suit were not true, 
the Court, [p.207, col. x.] tint the defendant was not a lessee, and 

hadnota lease of the premises 

tXh) 6 Ch- »• 4 A I- Ch- 838; 37 L. T. 419; fo^two years. __ 

25 W. R. 793. relied on. 

Mi . Binning , for the Plaintiff. 

Mr. F. S. Taleyarkhan, (with him Mr. 

B. K. Desai), for the Defendant. 

JUDGMENT.— This is a suit by the 
plaintiff, the tenant, to set aside a 

A * . • 4 1 it. a.r __ .1 _ a . 


The question then remains whether 
this false evidence is sufficient to justify 
the Court in holding that the decree 
made in that suit is vitiated by fraud. 
Now there are several decisions on the 
point as to whether false evidence is 


decree obtained by the defendant, his such fraud as to vitiate the decree 


landlord, on the ground of fraud. The 
decree was passed on December 15, 
1922, requiring the plaintiff to vacate 
the premises on or before May 31 of 
this year. The defendant's requisition 
in that suit, which was Suit No. 3^45 
of 1922, was for his own occupation 
and the bona fides and the reasonableness 


passed in the suit in which it was given. 
The most satisfactory of the statement 
of the law is that in Mahomed Golab v. 
Mahomad Sulim an (1) where the High 
Court of Calcutta held that false evi¬ 
dence in a suit would not he fraud 

(1) ai C: 6xaj *0 hid. Dec; (N| S.) 1038. 
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vitiating a decree unless the effect of 
that false evidence was to prevent the 
other party from putting his case before 
the Court. Indeed that must be so, for 
if every decree which was the result cf 
the suit in which false evidence was 
given could be vitiated on that ground 
then, as has been said in Flouer v. 
Lloyd (2), a large number of judgments 
supposed to be final would only be the 
commencement of a new series of actions. 
What I have to decide is whether by 
this false evidence the plaintiff in th's 
suit is prevented from establishing his 
defence in the ejectment suit. Now the 
plaintiff's defence in that ejectment suit 
was really a defence denying the reason¬ 
ableness and bona jides of the defendant’s 
requis tion of the premises for his own 
Use and occupation. The plaintiff in that 
suit did not raise any question as to 
the defendant’s title. If he had done 
so, he would have been debarred from 
raising the issue under the Rent Act as to 
the reasonableness and bona fidcs of the 
defendant's requisition. It seems to me 
clear that this was not a defence which 
the plaintiff intended to make and that 
he was not prevented by the evidence 
of which he compiains from making that 
defence. Again, even supposing he had 
intended in the previous suit to question 
the defendant’s title, it is not apparent 
how the false answers of the defendant 
to the questions put to him in the cross- 
exain : nation prevented the plaintiff from 
investigating the defendant’s title. It 
won’t do to say that the plaintiff believed 
the defendant and, therefore, was induced 
not to make an investigation of title. 
Because it is very seldom that one 
party accepts as true any evidence that 
is given in a suit by the other party. 
It was quite surely just as easy for him 
to ascertain the true facts as to defend¬ 
ant' 8 title duri^c the course of that 

litigation as it has been tor him to do 
so as soon as the litigation was over. 
The conditions are the same for the 
owner of the property is still in South 
Africa. I hold, therefore, that although 
the evidence given by the defendant in 


^ (a) (1877) 6 Ch. D. 
T. 4191 25 wj r. 793 . 


297; 4*L. J* Ch? 838; 37 L< 


answer to the particular questions asked 
in cross-examination was not true yet it 
did not avoid the decree. 

I accordingly find on the issues framed 
(1) whether the evidence of the defend¬ 
ant, assuming it to be false as stated in 
paragraph No. 4 of the plaint, prevented 
the plaintiff fiom putting his case 
before the Court, and if so, amounted 
to fraud invalidating the decree—in 
the negative; \2) whether the said evi¬ 
dence was as a matter of fact false—in the 
affirmative; and (3) whether the decree 
in Suit No. 3745 of 1922 was obtained 
by fraud as alleged in paragraph No. 4 of 
the plaint—in the negative. 

Although I find that the evidence 
given by the defendant in the fornier 
suit was not true I do not depart from 
the ordinary rule as to costs. Eecause I 
think this suit is merely an attempt on 
the part of the plaintiff to put off Ihe 
day for delivery of possession of Ihe 1 re¬ 
mises. Accordingly 1 d smiss the suit with 
costs. 

Suit dismissed. 

Z. K. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1862 of 1918. 

April 11, 1922. 

Present: —Mr. Justice Scott-Smith and 
Mr. Justice Abdul Racol. 

Musammat RAM PIARI and others 
—Defendants—Appellants 

versus 

SULTAN BAKHSH—Plaintiff— 

—Respondent. 

Civil Procedure Code (Act V of 1908), s. I# 3 , 
O. V I, r. 17, O. XLI t r. 27— Appeal — Amend* 
went of grounds of appeal—Appellate Court, power 
of, to direct amendment—Commissioner to revise 
report of previous Commissioner—Addition a' evidence 
when can be admitted—Partnership suit — Interest t 
when can Ic allowed. 

The Civil Procedure Code gives the Court full 
discretion to allow an amendment of pleadings 
at any stage, and where the grounds of an appeal 
are not sufficiently clear, the Appellate Court can 
direct the appellant to amend them. [p. 208, col. 2.3 
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Where mistakes ard omission** are discovered 
in the report of a Commissioner appointed to ex¬ 
amine accounts, an Appellate Court has power 
to direct another Commissioner to examine 
the accounts anel to remedy the mistakes arel 
omissions of the previous Commissioner. Such 
an order eloes not amount to the production of 
additional evidence under r. ajofO. XIJ of the 
Civil Procedure Code. [p. 208. eol. 2.] 

Where an Appellate Court is unahle to decide 
an appeal on the record as *t stanels, it is justi¬ 
fied in pas'ing an order for the production of ad¬ 
ditional evidence under r. 27 of O. XT.I. 
of the Civil Procedure Code. [p. 208, col. 

Interest is not usually allowed in partnership 
suits except on sums advanced in excess of the 
capital agreed to he contributed, [p.208, col. 2; 
p. 209, col. 1.] 

Second appeal from a decree of the 
District Judge, Sialkot, dated the 26th 
April iQifl. reversing that of the Subor¬ 
dinate Judc'e, First Class, Sialkot, dated 
the 22nd December 1QT4. 

Bakhsbi Tek Chand and Mr. Mehr Chand 
Mahajan. for the Appellants. 

Mr. M'fnohar Lai, for the Respondent. 
JUDGMENT. —The plaintiff Sultan Bakhsh 
brought the suit out of which the present 
apneal arises so lone ago as the 5th De¬ 
cember tqo6, for rendition of accounts of 
partnership and for recovery of any sum 
wh’ch mieht be found due to him. The 
proceedings were extremely lengthy ard 
the history of them is clearly given in 
the judement of the learned District 
Judge, who found that Rs. 1,412-10-0 was 
due from the defendants and passed a de¬ 
cree for that sum, together with costs 
in proporlion. He also ordered that the 
sum decreed shoald bear interest at 
6 percent, per annum from the date of in¬ 
stitution of the suit till the date of re¬ 
al 1 'sation. From this decree the defend¬ 
ants have filed the present second 
appeal. There is also a cross-appeal by 
the plaintiff (No. 2266 of 1918), but, as 
Mr. Manohar Tal expressly said he would 
not press it, we need not say anything 
further about it, except that it is dismis¬ 
sed with costs. 

■ The first point urged by Mr. Tek 
Chand on behalf of defendants-appellants 
was that the order of Mr. Rose, District 
Judeeof the 20th August 1915 (pages 16-17 
of the paper-book) was contrary to law 
In that order Mr. Rose discussed some of 
the grounds of appeal and in the e nd con¬ 
fessed his total incapacity to deal with 
an appeal cast in that form and returned 
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it for amendment wWn three months. 
It a i S> contend d before tis that the 
plaintiff should not have been allowed to 
- amend b’s grounds of appeal. Tbe CMl 
Procedure Code, however, rives the Court 
full djscret ; on to allow an amendment of 
pleadings at any stare, and if the 
grounds of an appeal are not sufficiently 
clea^. we see no reason why an Appellate 
Court should not direct an appellant to 
amend them. After th* plaintiff had filed 
his amended grounds of appeal Mr Rose, 
by his order of the 4th April iqi6, issued 
a commission to Lala Devi Daval instruct¬ 
ing him to report on all the points 
raised in the applications filed bv the 
parties in the District Judge's Court. Mr. 
Rose stated that the primary object of 
the Commissioner should be (11 to reuse 
Tala Xarm^ Chand's report which undoubt¬ 
edly contained some mistakes, and (?) to 
complete it bv tak ? ur into consideration 
momes realised for paid out) on account 
of the partnership afW it had been dis¬ 
solved, but before it wns finally wound 
up and its accounts closed (page 2T of 
tbe printed paper-book). Mr. Tek Chand 
objects to this order on the ground that 
it contravenes the provisions of 
O. XU. 27 of the Civil Procedure Code. 
Mr. Rose, however, did not order or allow 
the production of an}'additional evidence, 
but merely directed another Commissioner 
to examine fb e accounts and to remedy 
cer L ain mistakes and omissions made bv 
the previous Commissioner. We cannot 
see anvthmg illegal in his order. More 
over, we understand that Mr. Rose found 
himself unable to decide the appeal on 
the record as it stood at the time, and 
under these circumstances he would have 
been perfectly Justified in passing an 
order for the production of additional 
evidence under r. 27 of O. XU, had he 
thought it rght to do so. 

dJspose <3 of certain points 
not material for this Report._ Ed.] 

The next point nrged was that the 
defendants should n .t be ma^e to pay 
interest on the sum decreed from the date 
of he spit to the date of realisation. In 
our opinion, no sufficient reasons have been 
given f 0 r allowing this interest. T r the 
first place, none was claimed in the plaint 
secondly, interest is not usually allowed 
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in partnership suits, except on sums ad¬ 
vanced in excess of the capital agreed to 
be contiibuted (seei.a this connection the 
Daw of Partnership Singhal, page 239). 
Thirdly, the delay in the deci ion of the 
suit has been due more to the plo inti ft 
than to the defendants. Plaintiff alleged 
that the defendants’ accounts were forged 
and this necessitated further examination 
thereof, and it was eventually held that 
the accounts were not forged. Again, 
there was a delay when the appeal of the 
plaintiff came before Mr. Rose owing 
to the grounds of appeal not being suffi¬ 
ciently clear. Fourthly, the defendants 
never refused to render accounts and 
placed all their bahts at the disposal of the 
Court at the very outset. Fifthly, they 
were not the original partners with Sultan 
Bakhsh, but undertook liability as the re¬ 
presentatives of Dehna Singh with whom 
the plaintiff entered into partnership. 
The decree was passed on the 26th April 
1918 and a few months later the amount 
decreed was paid into Court and w a s 
invested in war bonds upon which interest 
has been accruing. The plaintiff will he 
entitled to so much of the interest upon 
those bonds as is found to be in propor¬ 
tion to the sum held by us to be due to 
him. In addition to this we think that 
he should be allowed interest at 6 per 
cent, per annum from the d ite of the 
decree to the date on which the amount 
decreed was paid into the Executing Court. 

The only remaining matter which Mr. 
Tek Chand argued was that of costs. He 
urged that the parties should have been 
directed to bear their own costs. Now. 
the ordinary rule i* that costs shall 
follow the event, and it was within the 
discretion of the learned District Judge 
to pass any orders fie thought fit in re¬ 
gard to the costs. We do not think that 
anv sufficient reason has been made out 
for departing from the usual rule or for 
interfering with the discretion which the 
learned District Judge has exercised. 

The result then is that we accept the 
appeal and deducting the sum of Rs. 238-15-0 
from the amount decreed, we make the 
decree one for Rs. 1,173-11-0, with pro¬ 
portionate costs in all Courts, and we fur¬ 
ther direct that the defendants shall pay 
interest on this sum at 6 per cent. *per 

* % * • * . • a 
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annum from the date of the District 
Judge’s decree until the date on which 
they paid the amount decreed into the 
Executing Court. The plaintiff’s apjeal, 
as already stated, is dismissed with costs. 
Defend ant s’ appeal accepted in part. 
z. k. Plaintiff’s appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 859 of 1021. 

June 19, 1923. 

Present: — Sir Dawson Miller, K.T., Chief 
Justice, and Mr. Justice Kulwant Sahai. 
Bibi KANIZ ZOHRA— Plaintiff — 
u Appellant 

versus 

Saiyed MUJTABA HUSSaIN and 

ANOTHER— D EFENDANTS— 

Respondents. 

Muhammadan Law—Charitable endowments —Mut- 
walliship—Sajjadanasliini — Succession ■— Females , 
rights of — Usage. 

Under the Muhammadcn Law a woman is dis¬ 
qualified by reason of her sex from the right to 
act as mu'ivalli of endowed property where 
the office involves the performance of the duties 
of a sajjadanashiti as well, unless there is‘erne lo< el 
usage or custom to the contrary, [p. 214, col. i.J 
In Muhammadan endowments the sajjada- 
nis/iini and the tnutwalliship are different offices. 
The former is a priestly,office involvii g the per¬ 
formance f spiritual and religiox s duties, the 
latter a purely secular one involving the manage¬ 
ment of the trust property, [p. 210, col. 2.] 

A woman is incompetent to be a sajjadaniskin 
accord ng to the Muhammadan Law but is not dis- 
qua! fied from perform ng the duties of a mutwalli 
as such. [p. 210, col. 2.] 

The origin of the rule that a woman is not (qua¬ 
lified to perform *lie functions of a sajjadaniskin 
is based upon the con ideration that it is unseemly 
for a Muhammadan lady to perform duties which 
bring her in close and int mate association with 
the general public of the opposite sex. The dis- 
qual float on is not Confined only to those eases in 
wh ch the office requires that spiritual instruction 
should be given by the sajjadaniskin to his dis¬ 
ciples. [p. 212, col. 2.] 

No woman is qual fied to become a sajjada- 
nishin whose office involves the performance 
of rel grous and spiritual duties, not only those of 
pivi muridi (preceptor and disciple) but thote o 1 
lead ng the fateha and offering prayers and in¬ 
cense in a place of public worship. Ip* col.2.3 

* m * f * V ^ « 
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According to the Muhammadan Law the duties 
of muixialli who has not to ptrioim rcligkvs 
duties or spiritual functions may be diMl-tig'd 
by a proxy. But the office of sajjaianhhvn 
requires peculiar personal qualificat.k 1 s cr.n He 
duties of this office cannot be discharged b> proxy, 
[p. 213, col. 2.] 

Although a minor might succeed by inheritance 
to the office of mutwalii, a substitute bung append¬ 
ed to carry out the duties during his minority, 
where the succession is not by inheritance, but 
by appointment or selection, a minor cannot be¬ 
come mutwalii. [p.214, col. 1.] 

The devolution of the office of mutwalii depends 
in the first instance upon the provisions of the 
wakfnamah, or trust deed, but in its absence the 
order of succession must be determined ao«aid¬ 
ing to the usage of the particular endowment 
in question, [p.210, col. 2,] 

Appeal from a decision of tfce D strict 
Judge, Bhagalpur, dated the 7th Ftbiuary 
1921, affirming a dec s en cf the Sub¬ 
ordinate Jv.d e, Bhagalpur, dated the icth 
February IQ20. 

Messrs. S. Ahmad and Sultan-ud-din 
Hussain and W. H. Akbari, for the 
Plaintiff At pc-Pant. 

Messrs. H . imam and S. M. Tahir , for 

the Respondents. 

JUDGMENT. 

Miller, C. J.— This is an appeal on 
behalf of the plaintiff from a decision 
of the District Judge of Bhagalpur 
affirming a decision of the Subordinate 
Judge dismissing the suit. 

Bibi Kaniz Zohra, the pdaintiff in the 
suit, is the dau; hter of the late Sailed 
Ijteba Husain who died in the year 1913 
leaving as his heirs his widow and the 
plaintiff and a ycunger d; tighter. Dur¬ 
ing his li:e t^me the p’aimiff's father and 
uncle weie the joint mutwalUs of certa in 
wakf property dedicated to the main¬ 
tenance of a mosque, an imambar.i and a 
dargah, or shrine, of a saint situated in 
the town of Bhagalpur. At the time of her 
father's death the p : aintiff was about 
8 years, old. ^ She claims that she succeed¬ 
ed by inheritance to a half share in the 
management of the wakf property or, in 
the alternative, that she is entitled to 
share jointly in the management whh 
her uncle Saiyed Mujtaba Husain, the 
first defendant in ihe suit. She Juriher 
c’aimed that i ( she did not succeed 
by inheritance she was in fi.cl 
appointed by her relaiions and i] e 
assembled congregation alter hei lather's 
death. She instituted the present suit 
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in the year 1^19 wh ist still a minor 
su ng through her n other as next triend 
to establ sh her right to a share in the 
mutivilliship of the endowed property. 
The defendants in the suit are her t ncle 
and her younger jister. The forner alone 
filed a wr tten statement and contested 
the p’aintiff’s claim. 

The endowment is an old one. It is 
proved to ha\ e been in existence at the 
begi nning of the last century and its 
origin is probably of much earner date. 
There was at one time a Khanqah or 
monastery attached to it and it is found 
by both the Trial Court and the first 
Appellate Court that there has all along 
been attached to the 'nstitilicn a 
sail adana shin and that this office stiT 
exists. It is further f( und tl at tie 
management or mutwaliisl ip of the trust 
piopertv goes w.th the office of sew da* 
nashin. The qualifications o! the two 
offices are different. Tl_ c sujjadamisiitti s 
a p>rie tlv office nvolv ng the i*<r.'ormance 
of spiriti al and religious cuiie 1 wh <b t 
is admitted cannot accoid'ng to Muhi m* 
macLin Law be perlormed ly a woman., 
The functions of a mutwalii are purely 
secular involving the management of the 
trust property and a woman is not dis¬ 
qualified by reason of her sex from 
performing the duties of a mutwalii as 
such. The devolution of the office of 
mutwalii depends in the first nst: rce 
upon the provisions of the uahfturnah, 
or trust deed. lut in the present case 
the wakfnamah has not been prodvc<d 
in ev'dence and probably no lrnger exists. 
In its absence the order of success on 
must be determ.ned accordiig to the 
usage proved to have prevailed wilt 
regard to the endowment in questkn. I* 
is found that the usual coirse for ap* 
pointing the mutwalii was that after the 
death of an ir cum tent a relat’on of tb e 
late mutwalii was chosen by the othf* 
relations and the well wishers of the vfM 
after consultat'on with respectable ncifh' 
hours and genilemen of the neighbour¬ 
hood : nd also, ‘f t eces?r.ry, by iheadvce 
of t] e sajjadanashtns or mu in aliis of o'hcr 
wahf p ro ertifs, and that in any Y l V 
ticuiar c\se e lhe T the w] o’c *bis 
procedure or a part of it only mighc have 
been carried out, that these were the 
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Usual gu ding pr nciples in choosing the 
successor. It w uld appear, therefoie, 
that the devolut on was not sricily 
according to the rules of hered ty bi t 
washy election out of a limited class and 
the office could or.ly be held by one 
qual tied to act as snjjad m a shin. The 
plaintiff claimed to h .ve been eh etc d 1 v 
the relations after consultation ;n the 
m.inner descr bed abo\ e. 

The Subordinate Jud e before whom 
the ca c e came for tr al was of c pin’on 
that the plaintiff had failed to make cut 
that she had been elected. 

The District Judge cn appeal took a 
different view upon this part of the 
case. He was of opinion that the 
plaintiff 1 ad sufficiently made out her 
case that she «vas in fact elected as 
co mutwalli with her nne’e Mujtaba 
Hussa n, but that as she w as not quali¬ 
fied to perform the office of sajjadunashin 
her election was not valid. It was the 
plaintiff’s case that in the institution 
with which we are concerned the office 
of S'ljjadanashin had become extinct and 
had ceased to exist many years ago 
before the time of her grand father who 
was the mutwalli of the wakf property, 
and tue ma’n contention in both the 
lower Courts centred round this issi e. 
The Judge of the Tr'al Court in his 
judgme nt says “ There is no depute thj.t 
the pi tintiff cannot be a snjjadinashin; 
but her case is that this office has 
become extinct since the time of Irtiza 
Hussain and he with his successors has 
been in possession in the capacity of a 
mulwtili only". The learned Disirct 
Judge on appeal also expressed ti e 
mitter thus: "It is a common ground 
of b >t.i appe"ant and respondents t'at 
as Kiniz Z 'hra is a woman r,]..e can 
not exercise the functions of a sajiadanashin. 
If, therefore, the sajjadanashinship has 
not become extinct then the appellant 
admittedly has no case. I wiff, there¬ 
fore, deal first with this po’nt and my 
find'ng upon it will decide the appeal." 
B>th Courts found that i n fact the 
offi:e of s-ijjadanashin l ad not become 
extinct and as a worn in was adm'tt'-dly 
disqualified from performing the functions 
of that office the plaintiff’s suit must 

fail. 
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In appeal before us it was armed 
that the real i^i e 1 r.d not 1 e < r. pro¬ 
perly understood 1 y the learned D stiict 
Judge and tl at although the office of 
s jadanashin had net become entirely 
extinct ti e sp’ritu .1 duties as distit ct 
fro n the performance of religions cere- 
121 nie 10 h n-.er ex'sted aid that the 
lear el Distrct Judge had not dealt 
wi^h tl.is aspect o f tie case. It was 
argued tl at the spiritual dut'es of a 
Sa j;adntas/.in were lie O’ ly offices which 
the mutwalli as such was n: t coin-etent 
to perform and that the mutw< lli or 
indeed any Munammadan might perform 
the religious duties, that is to say, 
leading the prayers, readb g from the 
Koran and performing the urs and fateha 
and carrying out the other duties 
r< quYod by the Mul anuradan ritual; 
The learned Counsel for the apl elY.nt 
re f err<d to he evidence oi the defendant 
himself in wh’ch he admitted that there 
was 110 system of piri muridi in the 
family. The pir is the spiritual instruc¬ 
tor - in d the murid is the disciple or 
pupil and the system referred to is 
that of giving spiritual instruction to 
the disciples. He 0 ntended that the 
orig n of the rule tl at no w' man could 
act as sajjadanashiu was based upon Ihe 
fact th >.i bv Mul.amn adan haw a woman 
miy not alh'w her skin to be touched by 
a man oirfs'de the ciice of h< r im- 
m-d ale blo d relations wl ercr.s t] e 
spiri ua 1 instruction known as piri muridi 
required that Ihe pupils or disciples 
should on some occasions kiss the 1 and 
of the sajjadnnashiii. No autliritv for 
this limted disqual ficalion va cirfd but 
a passage in Macnaghtcn’s Princ'p’es and 
precedent.= «*f M hammadan Law, second 
edition, was quoted. The passage is cc n- 
ta : ned in a note at page 34 ? , and reads 
tuus:— 

"The meaning of the term sajjada- 
na shin, which is synonymous with 
oaddi nashin , is thus given by MeninsM :— 
Considens i n tipete sacras preces peracturus 
aliisque proeiturus aritistrs.” Th’s officer 
is frequently confounded wilh the 
mitw'lli , that is, the trustee or 
super ntendent of tl e endowment, although 
they are quite distinct; the one having 
charge of the spiri trial, the other of the 
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temp ral, affairs of the endowment. The 
office of trustee may be held by a woman, 
and the duties may be discharged by 
proxy, whereas the office of superior 
requires peculiar personal qualifica¬ 
tions”. 

Ther = is a further passage on page 332 
of the same volume which was also relied 
upon. It is as follows:— 

“Females are not competent to assume 
the office of superior of an endowment; 
and such an act is at variance with 
the usage of the country, because it is 
the duty of the superior to instruct and 
guide his d : sciples, to teach his scholars, 
and to keep their company continually 
in private and in public, and this cannot 
be done with propriety by a woman, 
whose duty it is to live retired a ad 
secluded.” 

The learned Counsel argues from this 
that the only obstacle in the way of a 
woman acting as sajjadanashin is that 
the duties of the office require tl-.e 
incumbent to keep company in 
private and in public with his disci¬ 
ples and that as there were no 
disciples in the present cas e the 
disqualification did not exist. A 
passage was also relied upon from the 
judgment of Abdur Rahim, J. in the 
case of Sajjada Shah Mahatnad Usuf 
v. Shaw Habit (1) in which the question 
was whether the Court had power to 
remove a sajjadanashin and appoint some 
one else in the office.’ In that case the 
learned Judge speaking of the duties 
which were actually performed by the 
incumbent in the particular case before 
him says at page 680 of the report “In 
short the duties ordinarily attached t 0 
the office of a sajjadanashin did not 
appertain to the position which the de¬ 
fendant and his ancestors have been 
occupying. All that they h?d to do was 
to conduct the annual Mrs and to offer 
fatehas at tombs, and none of these could 
be said to be functions incapable of 
being performed by other Muhammadans. 
As regards maintenance of the daily 
service at the mosque or of the special 
services in the mosque on Fridays or on 


the occasion of the Ramzan, the Eedul 
Fitar and Ihe Bakrid, the work was 
capable of being attended 1o any 
nmiwalh of a mosqie.” It carrot be 
supposed, however, that in delivering 
this opinion the learned Judge bae 1 ir: 
m’nd the question cf whether a woman 
could perform the duties to which he 
was referring. That the duties referred 
could be performed by a mutwalli not 
specially qualified as a sajjadanashin may 
be conceded, but the opinion of Atdur 
Rahim, Jabove quoted doesn ot touch upon 
the question of sex disqualification. No 
doubt the origin of the ru’e that a 
woman was not qualified to perff rni 
the functions of a saw ad an ash in is 

based upon the consideration that it is 
unseemly for a Muhammadan lady to 
perform duties which bring her 
in close and intimate association with 
the general public of the opposite sex 
but there seems to 1 e no reason why 
the disqi al'fication shn Id 1 e confine d cnly 
to those cases in which the office re¬ 
quires that spiritual instruction should 
be given by a teacher to his disci lies. 
Whatever may have been the exact nau re 
of the objections upon which the dis¬ 
qualification of a woman to act as saj¬ 
jadanashin was originally based it would 
appear to have become a settled rule at 
the present day that no woman is qualified 
to become a sajjadanashin whose office in¬ 
volves the performance of religious and 
spiritual duties, not only those of pifi 
muridi but those of reading the fateha 
and offer’ng prayers and incense in a place 
of public worship. In Mujavar Ibranxb bi 
v. Mujavar Hussain Sheriff (2) it was 
held that a women is not compter t 
to perform the duties of mujavar 
of a dargah which are not of a 
secular nature. Jn that case the lands 
had been dedicated for the reading of the 
fateha , for the supply of water, lights, 
flowers, and other things requisite for the 
services to be performed at a dargah and 
for the support of those by whom the ser¬ 
vices should be performed. In that case 
the learned Judges stated:— 

“It appears from the evidence that the 
office of muiavar entails the discharge 

(2) 3 M. 95; 3 Ind. Jut. 190; I Ind. D« ci 
(n. s.) 623* 


(1) 53 Ind. Cas. 6771 (1919) MiW.Niffcj 
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of duties of a spiritual character, si ch as 
reading the fateha , offering prayers and 
incense, etc., which could not conveniently 
be performed by a woman. There is no 
satisfactory evidence that the office has 
ever been held by a woman, except in 
one instance, and that was ata different 
place, and in that case it is admitted 
there were in the family in which the 
office was hereditary no mile members by 
whom its fuuct ons coaid be discharged. 

“Toe question as to the competency of 
a female to hold the office was *n re¬ 
ference to the same endowment con¬ 
sidered and determined by this Court in 
the negative in Hussiin Bibi v. Hussain 
Sheriff (3) where a claim was advanced 
by the widow of a deceas'd muiavar 
to be declared entitled to discharge n h.-r 
turn the duties of the office and to obtain 
possession of a share of the endowed 
property. That decision notices the distinc¬ 
tion vh’ch exists between a trusteeship for 
secular purposes, w iich can be held by a 
woman, and an office entailing religious 
d ities, tor which a woman is not eligible, 
and rests on the authority of Macnaghten 
(Muhammadan Law, 343, Note, and 
the cases cited in the appendix to that 
work.)’* 

On referring to Mr. Macnaghten’s note 
already quoted it will be found that he 
makes no difference between spiritual and 
religious duties, the antithesis being be¬ 
tween spiritual and tempor.il duties, the 
latter being capable of performance by a 
woman and the former not. The authority 
of other text writers also seems opposed 
to the view that a woman can perform 
the duties of a sajjadanashin . Mr. Syed 
Ameer Ali a text writer of repute states 
the matter thus; "Thf- office of muiwalli 
is an office of per-on.il trust, and a per¬ 
son who cannot discharge the dut’es of 
the trust person illy, n .r be responsible 
for the r due dLchirge, cannot appoint 
a deputy. But where the muiwalli has to 
per‘orm rel gious duties orspirtupl func¬ 
tion iin con’ect on w-th the wakf, which, 
as regards men, can only be performed 

by a mm, a woman cannot be appointed 

to the office. For example, if the mutwalli 


513 

is also the superior of a religious establish¬ 
ment, and, as such, has to officiate on 
occasions of relig 011s festivals, a woman 
is precluded by her sex from holding 
the toivliat” In support of this op:id' 11 
he relies amongst other authorities upon 
the case already referred to of Mudawar 
Ib.ram Bibi v. Mujavar Huss:in Sheriff (2) 
(Muhammadan Law, 4th Edition, Vol. I, 
443)- Sir Roland Wilson in h s treatise011 
Anglo Muh 1111 madan Law, 5th Edition, page 
357, paragraph 321, states the law thus—“A 
female may be the mnUtaili of an endow¬ 
ment and so may a non-Muhammadan ; 
but if the endowment be lc r the pur¬ 
pose of d vine worship, neither females 
nor non-Muhammadans are competent to 
hold the office of sajjadanashin, or 
spiritual superior.” Mr. P. R. Ganapathi 
Iyer in his book on Hindu and Muhammadan 
endowments, 2nd Edition, page 435.-.after 
pointing out that the office of sajjala- 
nashin and mutwalli are separate and d s- 
tinct says’* The sajjadanashin has charge 
of the spiritual all airs of the endowment. 
But the mutwalli has charge of its 
temporal affairs. One consequence of this 
is that a woman may be a mutwalli but 
cannot be a sajjadanashin. According 
to the Muhammadan Law, the duties of 
mutwalli who has not to perform relg'ov.s- 
duties or spiritual functions may be discharg¬ 
ed by proxy. But the office of sajjadanashin 
requires peculiar personal qualifications and 
duties attached to that office cannot be 
dschargedby pr 0 xy, A woman, therefore, 
cannot be appointed to such office.... 
It may happen that in some cases the 
office of mutwalli and s jjada are com bin- 
oc in the same person. Then also a 
woman cannot be appointed.’* 

It is found in the present case ti e 
Mulwalliship appertains to the office of 
sajjadanashin and as that office requires 
certain personal qual ficat ons which can 
not bu performed by proxy the question 
does not arise in the present cose whether 
a fensile could be appointed mutwalli 
delegating tie perf< nuance of religions 
offices to a proxy. This question was 
considered in the case of Munnavaru 
Bcgam Sahibu v. Mir Mahapalli Sahib (q) 


(j) 4M. Hj Ci R-t 23,- 


(4) 5T Ind; Caf ; 489; 41 M. 1033. 
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where it was lield that a religious office 
can be held by a worn -n under tbs 
Muhimtnadan Law unless there are dut’es 
of a religious nature attached to the office 
which she cannot perform in person or by 
t.ie deputy. In that case A'ulur R him, 
J., remarked: “ Xne rule prohibiting 
women from beng appointed to such 
offices is not confined to the <'ffic_ of 
sajja&anashln but there may be other 
offices which she may not be able to 
perform, for instance, that of an I mum, 
in a mosque where she would have to 
lead the congregation." The learned 
Judge was of op’nioa that the pr<'h'biti m 
d d n >t arise from any absolute injunction 
of Muhammadan religio 1 or law hut from 
local usages and customs. In the present 
case no local usage or custom has bten 
proved whic * wou’d entit'e a woman 
to ict as sajjad.inishin nor was any instance 
given in w lie 1 a woman had occupied that 
office n the mosque in q.te^t’on. In my 
opinion the pi Pet ff is d sqmdified b> reason 
ot her sex from the right to act as mui- 
walli ofthe property in suit bv reason of the 
fact that the offije involves th" performance 
of the duties of a s.ijjadan a shin. 

Moreover there is, I think, another fatal 
objection to the plain 1 iff's claim. A though 
a minor might succeed by inher tance 
to the office of mulwalli, a substitute 
being appointed to carry out the duties 
during his mmority, it seems to be settled 
law tiiat where the succession is not by 
inheritance but by ap lointment ofselec- 
tbn a m : nor cannot be appointed. Mr. 
Syed Ameer Ali, Muhammadan Law, Vol. I, 

pare 445 says:— 

"In the absence of any provision in 
the trust-deed as to the mode of succes¬ 
sion, or of any evidence of usa e, the 
mitwalli may, on his d;ath-bed, nom nate 
his successor, and such nom n.-tion will 
be valid w.thout any judicial order. But 
in or ler that the nomii.at on may be 
eject: ve it isne:e>;ary that the persen 
so appointed should be adult and p,,s- 
sessel o. un lerstand rig. A 1 the author;, 
ties are a .reed that a mi or can n«>t 
lawfully be appointed a mulwalli. The 
Fatxwax Alamgiri lays down the principle 
thus:— 

** ‘And it is a condition to the validity 
of the appointment of a mulwalli that fc e 


should be adult and possessed of undcr- 
stc nd ng and thus it is stated in the Bahr 
ur-Raik.’ 

‘‘ Si a'so ii the Raddul Muhtar, the 
c >:idit ons necessary to the valid-t} (of the 
appointment) are \ uberty ( bulugh ) and 
u id :rst 1 ud n ’ {uakl).” 

The learned author further po nts out 
that where the office of mulwalli devolves 
upju a in nor by virtue of the provisions 
of a trust deed, in such a case the ap¬ 
pointment will remain in abeyance 
until majority is attained. So also when 
tbe towliat ii hereJitaiy in a family and 
a minor succeeds, the Ka®i shall not 
remove h m but shall appoint another to 
d sc..arge the duties cf tee office during 
his minority. Mr. Tvabji’s Principles of 
Muhammadan Law, page 410, also states 
clearly:—‘Where an infant or person of 
unsound 111'n 1 is purported to be appointed 
as a mulwalli h s a .opointment is void. 
Where th^ office o’ mulwalli devolves upon 
a person who is a mi.or, the Court 
may appoint another mulwalli to act in 
his place during 1 is minority." In the 
pree.it case the pla ntifi’s ris. litis based 
not upon succession but upon appoint- 
meat and her minority appears to befatal 
to the claim. In my opin on this appeal 
should be dismissed w’lh costs. 

Kulwant Sahai, J.—I agree. 

Appeal dismissed. 

N. H. 


MADRAS HIGH COURT. 

ClVlU APPEAL NO. 201 OF 192I . 
October 5th, 192a. 

Present: —Mr. Justice Philips ar.d 
Mr. Justice 'Venkatasi bba Rao. 
VE)LV VENKaTASEBBAMMA 
Plaintiff— Appellant 
versus 

VE->L\ VENKAMMA and others— 
Defe dants—Respondents. 

Estoppel—Adoption by widow — Representation 
of authority io adopt by husband — Conduct. 

A Hindu w dow, who in adopting a boy to bet 
husband represents that she was authorised 
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by her husband to do so and thereafter by her 
words and conduct holds out and treats the boy 
as the lawfully adopted son, is estopped from 
denying that she had the authority of htr husband 
to adopt or that the adoption was a valid one. 
CP 215, ''Ol. 2.] 

Dharani Kunwar v. Balwant Singh, 15 Ind. 
Cas. 673; 34 A. 398; 16 C. W. N. 675; 9 A. L. J. 
73 o; *4 Bom. I,. R. 485; (1912) M. W. N. 641; 

12 M. I/. T. 95; 16 C. L. J. 60; 23 M. Iv. J. 200; 
39 I. A. I42 (P. C.) and Ramachari v. Saras- 
watt A mmol, 60 Ind. Cas. 246; 12 L. W. 544; 
(1920) M. W. N. 721, followed. 

Appeal against a decree of the Court 
of the S bordi .ate Judge, Bezwada, ir 
O.S. No. 68 of 1919. 

Messrs. T. R. Ramachandra Iyer and 
S. Srinivasa Iyer t ior the Appellant. 

Messrs. A. Krishna su'd mi Iyer and 
V. Suryanarayana , for the Respondents. 

JUDGMENT. -The plaintiff in this 
case is the widow of one Vedala Janaki- 
ramayya who is said to be the adopted 
son of the first defendant's husband. The 
first detendont has denied both the 
factum of the adoption and also its 
validity. The Subordinate Judge bas 
found that the ceremony of adoption 
did actually take place and that the 
plaintiff's husband has been treated as an 
adopted son by the first defendant, but he 
has held that the first defendant not havii-g 
had authority from her husband or from 
the sapindas to make the adoption, the 
adopt.o.i is invalid; and he has further 
found that the first defendant is 
not estopped from raising the plea of the 
invalidity of the adoption- In appeal, 
the factum of the adoption is not disput¬ 
ed and the only point which is seriously 
argued is that the authority given by 
the husband has not been actually proved, 
but it is contended that the first defendant 
by her conduct and acts from the tin e of 
the adoption until the present day, is es¬ 
topped from denying that the plaint ill's 
husband was really her adopted son. 

There are many facts which we think 
may be referred to in detail, as the ques¬ 
tion of estoppel must depend upon the evi¬ 
dence and we will proceed to mention the 
chief circumstances which would lead to 
an inference in coming to a decision- In 
the first place, when this boy was adopted 
his name and house name were changed. 
He took the house name of thefiist defend¬ 
ant's husband and tbt name of his adop« 


ed father's fathei. Immediately' after the 
adoption, the first defendant performed 
hs up.inayanam ceremony. Some years 
later, the first delendant performed his 
manage and also graph pravesam cere¬ 
mony. 1 he adopted boy perioinied the 
s/tndha for the first defendant’s husband 
and it also appears that he had on share 
in the property belonging to his natural 
family'. Tie partition in the natural family 
has not been actually proved but, iioni 
the oniy evidence available, it seems clear 
that Janakiiamayy a did not receive any 
of his natural family’s property. There 
is thefurther circumstance that, when 
Janak’ramayya’s natural mother ded, ti e 
plaintiff did not obser\ e pol ution and, if 
Janakiramayya had been a member ol that 
family, she must undoubtedly* have done 
so. These circumstances are all very 
strong evidence that the first defendant did 
adopt the boy and treated him as a law¬ 
fully adopted son; his performance of the 
ceremonies mentioned was one that could 
only' be done by an adopted son, and, there¬ 
fore, the whole course of the conduct of 
the first defendant, and, as far as we know, 
of other people, shewed a recognition ol 
the validity of Janakiramayya's adoption. 
In this connection we may leler to the case 
decided by the Privy* Council in Dharam 
Kxnunrv . BUwant Singh (1), which in many 
respects resen bles the lacts heTe. It is 
suggested in Ramachari v. Saraswaii Animal 
(i).tnat theremaiks ot the Privy Council 
in this case are mere ob\ter dicta but we tniuk 
that is hardly* so, although they decided 
the question in issue in two ways; once a s 
a question of fact and again on the ques¬ 
tion of estoppel, which had been the only 
o.ie dec ded by the Allahabad Hij h C0t.1t. 
Iu that judgment w'e find the following 
passage relating to the widow who was held 
to be estopped from disputing the validity 
of the adoption which she had made: “She 
bas asserted her authority* in the most 
solemn manner under her hand and seal, 
and her conduct both before and after the 

(1) 15 Ind. Cas. 673; 34 A. 398; x6 C. W.N. 
675; 9 A. 1 ,. J. 730; 14 Bom. I<. R. 485; (1912) M. 
W. N. 641; 12 M. L,. T. 95; *6 C. I,. J. 60; 23 AI. 
1 4 J. 200; 39 I. A. 142 (P. cm 

(2) 60 Ind. Cas. 246; 12 h. W. 544 .* ( x 9 *°> 
M. W. N. 721, 
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..sseition bos been ot a like unequivocal 
character. She could no* now be allowed to 
change her story without grave injustice 
ensuing to those who have acted in reliance 
upon her deliberate and repeated ^presen¬ 
tations. The respondent is now- 
severed from his natural family; he 
has undergore a change of social status 
which may or may not bebeneficiai to him, 
but which has certainly so altered his 
mode of life as to make a relapse into his 
former condition a grievous hardship upon 
him. Ha and his fiiends have been driven 
to expenses in the maintenance of the pri¬ 
vileges with wduch the Rani puiported 
to endow him. He manied on the faith 
of this adoptive mother's word, and, no 
doubt, has creditors who have sold him 
goods or lent him money in like reliance 

t _ 1 f _ !i.i. t _ r 11 . 


ponder.ts as to Item No. 3, which the second 
defendant claims to have obtained under 
some arrangement with the first defendant 
in 1897. The second defendant has not 
been examined and the first defendant 
does not support his case, and we have only 
very vague indications from the evidence 
to enable such a case to be put forwaid 
It certainly has not been proved. 

The appeal wall be allowed and the plain¬ 
tiff will have a decree jor possession ot the 
suit piopeity and for mesne profits at the 
rate of Rs. 250 per annum from the date 
of plaint. As the first defendant is now 
dead, the mesne profits will be payable 
by the second defendant and defendants 
Nos. 3 to 6. The question of their respective 
liabilities will be determined in execution. 
The plaintiff will have her costs throughout 


u 1 ^ ‘li J x * % * * * * * V v_ a vudLo tUi UUfc UUU *< 

on her good faith." Many of these facts against the second defendant and ihe se- 

.. J 1 .. 4- V> «~» r* /-v .. .1 /-v 4 h 1*^1^ A 11 rl f 1 C\ f r\ O 4 " n » 1 1 1 ^ A A- h ^ 


we find in the present case and we think 
that the} are sufficient to constitute an 
estoppel. It was contended b\ Mr. 
Krishnaswamy Aiyar for the respondent 
that the representation by the fiist de¬ 
fendant that the boy had been adopted 
was nothing more than a representation 
that the ceiemony of adoption had taken 
place and that it could not be treated as 
a representation that that ceremony was 
validly peifoimed. In the circumstances 
of this case we are not prepared to accept 
the plea. It would be very difficult at 
this late stage to prove the authority con¬ 
sidering that the adoption took place as 
long agoasi 897 ; and, when the first defend¬ 
ant by her words and acts held out the 
boy as her adopted sou, it is difficult 
to restrict that representation to a me re 
assertion that the ceremony of adoption 
had taken place. In addition to her con¬ 
duct we have the deliberate statement 
made by her in Exhibit K, which is the 
earliest opportunity afforded to her to make 
a representation in public, that she had 
her husband’s authority to adopt. There 
. is also evidence that she asserted this autho¬ 
rity at the time of the adoption, which we 
see no reason to discredit. This coupled 
with her conduct is quite sufficient to con- 
stitutean estoppel and we must hold accord- 
ingiy that she is estopped from denying 
the adoption. ^ 

A further question is raised by the r es- 


cond defendant will pay Government the 

couit-feeson 1 he plaint and the appeal 
memorandum. 

v. n. v. Appeal allowed. 

s. D. 


madras high court. 

Referred Case No. 20 of 1922. 
September 25, 1923. 

Present /—Sir Walter Sali s Schwabe, Kt., 
Chief J ustice, a nd Mr. J ustice Coutts- 

Trott e r. 

The SECRETARY, BOARD of 

r J^^N u E, LAND REVENUE and 
SETTLEMENT (INCOME TAX) — 
Referr ng-Officer 
versus 

R * arunachelam 

_ CHETTIAR—ASSESSEE. 

Income Tax Act ( V11 0 f 1018) 5 * (2) (riii)— 
Casn7profi[s° PtS ~ Assessmen ‘ ^come io*- 

^\ r ‘^f ttu k° t tai Chetty carrying on business 
1 pti a eise where as Banker and money- 

four from . Ma(lras sums aggregating over 

°J rupees to Penang through his banking 
bein S invested there in Straits 

Settiements doilars and ultimately reconverted 

™™;+* UpCeS ®“ d re mitted back to Madras. The 

remittances were^made on eight occasions and th« 
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re-transter to Madras on thirteen occasions. Owimr 
to fluctuations ot exchange between dollars and 
Rupees the Chetty made a profit of consider¬ 
able amount on the transactions, and was assessed 

e T l ieS f dcaJill S s in exchange- 
had become part of the assessee’s general Bank¬ 
ing business: 

Held, that the income, not being receipts arising 
from business of a casual and non-recurring nature 
was rightly assessed to Income-Tax. 

Con ! i ? e / ri ?.? whether a case comes under 
section 3 (2) (vttt) of the Income Tax Act. receipts 
ot a casual and non-recurring nature are only 

" hen J hey are uot rec< *ipts arising 
ir^ ( ,H, USlneSS '* Tll , e c l uestjon *o be considered 

is whether a particular receipt is properly brought 

J} 1 ® a h CC °. imt 07 omitted in carrying the profits 

Af ft busl “ ess - the transactions form part 
ot the ordinary business of the assessee, the pro- 

B„t mu f be broi, S ht into account. 

n 7 J*«. tra nsa<t-.ons are outride the scope 
\ he °f d ^ary business of the assessee. t h ey 
b ? f br *“8 ht into account. The q«es- 
tion is one of lact m each case whether the trans- 

not^n *r m Pa , rt ° f the 0 ordinary business or 
2I 7 > col. 2; p. 218. col. 1.] 

t'SZfrZ'S**' Syndicate Co.,Limited v. Harris, 
L.? 4) 5 TaxCas. i 59; 6 F. 894, Hudson's Bay Com- 

y Tax teVenS \* X ?? 9) 3 TaX Cas> 424; Commissioner 
of Taxes v. Melbourne Trust, Limited (iqi 4 ) a 

BrlZ'J 84 k h V 2 - 2I ' 30 T. L. R.' 685* and 
Beynon v. Ogg.7 Tax Cas. 125, followed 

^ase stated under section 51 (1) of the 

Income Tax Act ot 1918 by the Secietarv 

Board of Revenue, hand Revenue and 

oettiement (Income-Tax) j n I. T. a. 

No. 316 and S. T. A. 64 of 1921-22 i n his 
letter dated the 16th October 1922. 

Officer GOVernment PIeader ' for Referring 

Messrs. A. A fish na sivci my Aiyar and M 
Pata?ijali Sastri t for the Assessee. 

JUDGMENT. 

ffchwabe C. J.-Th e assessee is a 

Naltukotta! Chetty carrying on busire-s 
in* Madras and elsewhere as Banker and 
money-lender. In the yeai of assessment 
he remitted fiom Madras sums aggregat¬ 
ing over four lakhs of rupees to Penang 
such sums being invested there in Straits 
Settlements dollars, and ultimately re- 

t^ a M r / d 1D 1? ru P ees aild remitted ' back 

on e^ht raS ' hC remi ^ ta nces were made 
• ™ „ i? • occasions within a period of four 

wa° o^thiH 919 and there - transf er to Madras 
w o °n thirteen occasionscoverir.g a p e iiod 

of four months from the end of 1920 to the 

beginning of 1921. Owing to the flub! 

tween ^ la ** ch * n Z* > which varied be¬ 
tween 93 and I 75 _rupees per 100 dollars 


assessee made a profit of a consider¬ 
able amount 0,1 the transaction. lie has 
been assessed to income-tax on that j rofit, 
and the question referred to this Court 
is whether he has been correctly assessed. 
Under section st (i) of the Income Tax 
Act which was then in force, any question 
which has a risen with reference to the inter¬ 
pretation ol any of the provisions ol tins. 
Act may be reierred to the High Court. 
This action probably gives wider powers 
‘•ban section 66 of the Indian Income Tax 
Act ol 1922, the consolidating Act now in 
foice, which limits the references to the 
High Court to questions ot law. It is 
not, however, necessaiy to consider the 
exact meaning of the words of these sections 
because, llie factshaving been found, the 
question whether or not they biing the 
income within the reach of any particular 
section of the Act is a question of law. 

Section 3 of the Act applies toall income 
from whatever source it is deri\ e d, if it 
accrues, or arises, or is received in British 
India. Certain exceptions are set forth 

• n se ?^ 7 ° n 3 - 2 ) and an ’ong t hose exceptions 
is to be found (viii) "any receipts not being 
receipts arising from business or the exer¬ 
cise of a profession, vacation, or occupation 

which aie of a casual and non-recurring- 
nature. By the combined effect 01 sec¬ 
tions 5 and 9, income derived from the busi¬ 
ness is chargeable to income-tax in respect 
of the profits ot any business carried on 
by the assessee. In the Weed Kingdom, 
income-tax is payable on the balance of 
profits and cams derived from carrying 
on a tiade or business. I can find uo'dis- 
tmction m this matter between the laws 
ol the two countries. The English Arte 
have not got. the exception so u,t n v 
terms of receipts of a casual and non-re¬ 
curring nature; but, as by the word.*, 01 
sec-10113 U)(viit) of the Indian Act, receipts 
of a casual and non-recurring nature are 
only exempted when they are not receipts 
a using from business, the question to be 
considered both in India and En gland 
is whether a particular receipt is properly 
brought into account or omitted in arriving 
at the profit of a business. If the tran£ 
actions arebusiness transactions and result 
la a profit _ or loss made in the carrving on 
of tne business, they must be brought in¬ 
to account; otherwise not. The questions 
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which have arisen lor decision have b«en Privy Council in Commissioner of Taxes v. 
whether particular trarsc ctior.s ioini ] art Melbourne Trust Limit’d (3) said: “The ques- 
ot a business carried on bv the assessee. tiou to be determh.ed being is the sum of 
They n*ed not be pait of some already gain that has been made a mere enhance- 
estoblished business but they must to- meat of value by realising a security or 
gether form business. It the transactions i s it a gain made inan operation of busi ' 
form part of the ordinal}' business ot the ness in carrying out a scheme for profit- 
assessee thepiofits or losses on them must, making." In f he latter, a Company re- 
of course, be brought into account. But ceived by grant i rom the Crown ard as 
where the transactions are outside the scope coidderation for surrender of tbeii charier,- 
of the ordinary business ot the assessee large tracts of land and then proceeded 
it is often a difficult question to decide over a period ot time to sell that land in 
whether or not they are to be treated stb- small lots and it was heldthatthe profits 
ject to income-tax. Profits may be n ade made on the^e cases were not liable to 
by the realisations of security or by the inco ne-tax, the sales being merely real!* 
sale of land or moveable property ar.d, sation of assets, the Company not can} ing 
in the case of one man they may be merely 01 trrde in buying and selling lands. In. 
successful realisations of assets or altera- B:y nonv.Ogg( 4) a Company whose ordi- 
tions of investments while in the case na ry business was that of coal merchants, 
of another man they may form part of the Insurance Brokers and Agents of colliery 
income of a business. To give a sample Companies purchased on its own account 
illustration a Barrister mil ht bi.yapictire as a speculation 2^0 Railway Coal Tri cks 
andat alater date wher theworksof the and Subsequently got rid of them at a profit, 
particular artist were in demand, sell that It was held that the profit was made in 
picture and realise profit. No income- 1 he operation of the Company *sbusiness. It 
tax would be payable on this profit. Ir was pointed out by Sankey, J., thatthovgh 
a picture dealer bought a picture and on inmost cases an isolated transaction co c s 
Ihe same events happening sold k at a rot tall to be chargeable, it wasr.ot j ossible 
profit, that profit would be a profit earned to say that the mere fact that it was ah 
in his business and would be liable to in- isolated transaction at once takes it out 
come-tax. So, too, profits made on isolated of the catej. orv of charg cl ble property and 
specualtiors are not liable 1 o iicon e-tax, it was necessary to look at the number of 
but those made in speculation of a similar the wagons bought, the amount invested 
kind as a part of business would be liable, and how they wtre sold, and, in fact, to 
A difficult question may, however, arise as look at the whole circumstances to say 
to whether the transactions are of such whether the assessee had embarked on the 
frequency as to amount to carrying on a purchase of Railway wagons as part of 
business. The distinction is well illustrat- his business. 

ed by the cases of th q California Copper Turning to thefacts of thiscase,the asses- 
Syndicate Co. t Limited v. Harris (1) and see was a dealer in money’ and had by 
Hudson's Bay Company v. Stevens (2). In reason of his dealings with the Stiaits 
the former a Company* was formed for Settlements facilities at hand for dealings 
the purpose of acquiring and reselling in exchange between Madiasand the Sliaits 
mining property and also lor wortcing such Settlements. He had at Penang agents, 
pioperty. It acquired and worked various themselves bankers, who were in the ha. it 
properties and then re-sold the whole at a of collecting for him outstanding s in his 
profit, andit washeldthat such profit was money-lending business, and as and when 
1 able income-tax and Cord Justice required remitting them to India and iu a 
Cl a ike Macdonald in the course of the process converting dollars into rupees* 
judgment subsequently approved by the During the periods in question in this 

case, he got regular information by lett$* 

(3) (1914) A. C. 1001; 84 it. J. P. C. 21; 3 ° 
T. C R. 685. 

{4) 7 Tax Cas. X25, r 


(1) (1904) 5 Tax Cas. 1591 6 F. 894. 

(2) (1909) 5 Tax Cas 424. 
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and cablefrom these agents as to the move¬ 
ment s of excha ng e in t he S tra it s S eft lenient s. 
He sent large sums of money extending 
over a period of four months. At first 
the market went against him and he sent 

increasing quantities oi rupees, no doi bt 
with a view to averaging the cost oi the 
dollars. The dollars were by arrangement 
with the agent left on deposit carrying 
interest, a fact not in itself conclusive 
and when he got them back, by reason 
of the increase in the value of the rupee 
he wasable to realisebv degrees an increas¬ 
ing profit. Taking all these facts into 
consideration, I think that the ri«ht in¬ 
ference to be drawn is that i n this case 
these dealings in exchange had become 
part of the assessee's Banking business, 
and I think that even looked at apart 
from his ordinary business, he did not en¬ 
ter into these transactions as an isolated 
investment or capital or speculation, but 
as a business of a dealer in exchant e. 

On these grounds, I hold that the decision 
of the Commissioner is correct. The as- 
sessee must pav the costs. 

Coutts Trutter, J.— I n g r ee . 

Reference answered. 

V. N. V. 


1921. 


BOMBAY HIGH COURT. 

Second Civil, Appeax No. 483 of 

April 10, 1922. 

/ 7 eS f n i :_ 7 Sir Borman Macleod, K*r. ( 
DAr^T/ UStlce ’ and Mr * Justice Shah 

RAJEPPA ranappa kundagod— 

PLAINTIFF—A PPEEEANT 

. versus 

GANGAppa JOl'APPA MANDWE— 

//i« ( f M D ? Pe ' fD o NT ~' RESPONDiiN T. 

-Atmlbandhus 

mother’s sister's son ' brot ^r a son and 

l ° “1‘akshara. as inteVprc-t- 
brother's son F ^ S ’ d ‘T’ mot h'*' s 

a ImabanMus are equ“?t bti ”« 

•reentitled to inherit thl aU 2’ therc£ °re, 
(p. 222. col. x.l he P r °P erl - v equally. 


_ ^PP a ' ull{t » tUhiyar v. Bagubali Mudaliar, 

~ • 28o; 33 M - (I9JO) M. W. N. .1.,; 

VV -° 3: “V * V “ J- 2 75'. Char an 

v# Hahhsh , 34 I11U. Cas. 108; 38 A. 416; 

14 A. I*. J. 538; Mohandas v. Krishnabai , 5 Jj! 

3 J n<! - Dt c ( N - s ) 393 and Tirumalachanar 
v. A lidal A n.mal, 30 M. job; 2 M. L. T. ^57- 17 M 
b. J. 2S3, <iit.sinti d 1mm. 

D at tat ray a v. Gangibai. 77 Iud. Cas; 17. 24 Bom. 

R ; 69; -! 6 B - 5 - 1 1; (1 v22) A. I. R. (B.) v i 
referred to. v ' •>- ' 

Second appeal from the decision of the 
District Judge, Dhaiwor, i n Appeal 

decree 
Dhar- 


No. 232 of 1919, reversing tie 
passed by the A sisti.nt Jr dge, 
war, in Civil Sub No. 31 of 1919. 

Mr. R. A. Jaluigirdar , fi>r 
lant. 

Hr. Y. jV. yadkirni, for 
Helkar, for the Res pi ndent. 


tl.e Appel- 
Hr. K. H. 


JUDGMENT. 

. Shah, J. The question (.f .Jaw arising 
in this appeal is as t«. fiovv the pro¬ 
perly of a Hndu wo; Id devoAe when 
the nearest relations ol tie deceased are 
his mother’s sister's son and mother's 
brother s so n . 

The facts are not in dispute. Nagapa 
was the last male holder end tlie adopt¬ 
ed son of Jivapa. On h:s death ihe 
property devolved on his adoptive mother 
Pirava. She alienated the property in 
suit to her brother’s son who is defend- 

an No * 1 « Sj.e died, and thereafter 
defendant No. 2, who is found to be 
her sister s son, sold the propeity to the 
plaintiff. On P.rava’s death the inherit¬ 
ance is to be traced to Nagapa The 
plaintiff claims through the adoptive 
mothers sister s son and deleudant No 1 
claims as the mothe.’s brother's son. 
The alienation by Pirava ceased to be 
operative on her death. 

Tne Trial Court held that the mother’s 
s sters son was the preferential heir, and 
decreed vhe pontiff's claim. The lower 

Appellate Court held that the mother's 

brother s son was the preferential heir and 

accordingly dismissed the plaintiff's suit 
with costs. 

In the appeal before us the same ques¬ 
tion arises, and we have to decide ; .s to 
wo a t are the rights of the competing 
heirs to the inheritance of Nagapa 

Tne view of the Trial Court is in ac¬ 
cordance with the .decision of a th® High 
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Court of Madras in Appandai Vatlriyar 
v. Bagubali Mudaliar (1) and the view of 
the Appellate Court is supported by the 
decision of the Allahabad High Court in 
Ram Charan Lai v. Rahim Bakhsh (2). 
There is no decision of this Court on 
the point. The only decision *o which 
a reference may be made is the case of 
Mohandas v. Krishttabai (3) m which the 
mother’s brother (an atmabandhu not 
expressly mentioned) was preferred to the 
mother’s sister’s son (an atmabandhu 
expressly mentioned) on the ground of 
propinquity. 

Here we have to consider the claims 
of the mother’s sister’s son and the 
mother's brother’s son. Both arc males, 
both are utmabandhus expressly men¬ 
tioned in the Mitakshara and the Vyava- 
hara Mayukha, both are equally removed 
from the propositus and they are both 
related on the mother's side. 

Considering the point with reference 
to the texts exclusively, apart from the 
decisions, it is clear from the Mitakshara 
Chapter II, section 6, plaeita 1 and 2 
(Stokes' Hindu Daw Books, page 44 $) that 
both are atmabandhus, and there is no¬ 
thing to guide us beyond this that by 
reason of near affinity the cognate kindred 
of the deceased himself are his suc¬ 
cessors in the first instance; on failure of 
them his father s cognate kindred; or if 
there be none, his mother’s kindred." 
The only ground for determining the 
preference of one bandhu over the 
other is 'near aflnity’ 0 r ‘propinquity’ the 
word in the text for it being antarangaiva. 
It is now settled beyond controversy that 
the lists of bandhus are merely illustra¬ 
tive and not exhaustive and that no¬ 
thing is laid down by Vijnansevara beyond 
this that atmabandhus are to be preferred 
to pUribandhus and that pitribandhus 
are to b? preferred 1o the mat riba n- 
dhus, and that the reason of the pre¬ 
ference is propinquity. In the Vyavahar a 
Mayukha also we find the same thing, and 
nothing more. (See Mandlik’s Hindu Law, 
page 82). After r eferring to the Smriti texts, 

(1) 5 Ind. Cas. 2S0; 33 M. 439; (1910) M. W. N. 
44; 7 M. I4. T. 203; 20 M. I,. J. 275. 

(2) 34 Ihd. Cas. 10S; 38 A. 416; 14 A. L. J. 538. 

(3) I *• If75 3 Ind, Dec. (n. s.) 393. 


specifying the different classes of bah- 
dhus, which nave been quoted by Vijna- 
nesvara in the Mitakshara, the author of 
the Mayukha says that the order (of 
succession) is as stated in the text. I 
have given the English, translation cf 
this passage as rendered by Mr. Mandlik, 
who has added a foot-note expressing his 
opinion that the order must be taken to 
have been specified in the texts even 
as regards ea<-h class of bandhus. Apart 
from the argument based on this note, 
there is nothin’ in the Vyavahara Mayu¬ 
kha which throws any further light on 
the point now under consideration. It 
is not necessary to refer to other works 
on Hindu Law. It is enough to point 
out that there is nothing in the texts or 
the commentaries which are accepted 
as authorities m this Pres deney to show 
that any test for determining the question 
of preference among bandhus of the 
same class other than that of propinquity 
is laid down. 

All other cons'derations to be found 
in modem books on Hindu Law are useiul 
in determining the nearness of affinity: 
but there is no express reference thereto 
to be found in the texts, the only test 
mentioned being propinquity. Speaking 
with reference to this Presidency I think 
that the only test that has teen applied, 
and that ought to be appl ed, is pro¬ 
pinquity to the deceased. Applying that 
test to the facts of this case without 
reference to any other cunsiduation it 
seems t 0 me that both are equally re¬ 
moved from the propositus. 

It is urged, however, that when that *s 
the case, considerations of the relative 
religious efficacy of the oblations offered 
by these relations ought to be consider¬ 
ed. Both the Madras and Allahabad 
High Courts have rejected the argument 
of relative religious efficacy in the case 
of these two bandhus. It is held that 
it affords no safe basis for preferring 
one to the other. I do not consider it 
necessary to deal with this argument at 
length. In this Presidency the test has 
not been accepted as sound in the case 
of distant relations—-like bandhus. Its 
application is apt to lead to confusion, 
also the test when applied to the cas« 
of the two bandhus that we a re co or 
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as would justify the preference of one 
over the other. It is enough to state 
that on this point I accept the view of 
the Madras and Allahabad High Courts. 
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It is next urged that on the ground 
stated in the foot-note in Mr. Mandl'k’s 
book on Hindu Taw, to which I have 
already referred, the mother’s sster’s son 
should be preferred to the mother’s 
brother’s son as having been mentioned 
first. Though tfieie is no express refer¬ 
ence to this foot-note in the judgment in 
Mohandas v. Krishnabai (3) it appears 
that as far back as 1681 the opinion was 
expressed with reference to the words used 
by Nilakantha in the Vyavahara Majukl a 
that thereby he seems to intend no more 
than is stated in the Mitakshara. It is 
difficult to assume that the foot-note in 
Mandliks Hindu Taw, which was publish¬ 
ed in 1879, was not brought to the 
notice of the learned Judges. Apart from 
that, however, I think that th e opinion 
expressed with reference to the meaning 
words used in the Vyavahara 
Mayukba is correct, if I may say so with 

^ des re to d r scuss this 
point in detail. I do not think it is 
reasonable to apply the rule referred to 
in the foot-note to the order mentioned 
in the Smriti texts relating to the illustra¬ 
tive lists of bandhus. I can understand 
the force of this argument when applied t 0 
a text like the well-known text where the 
different h e irs are mentioned in their 
order. But where the bandhus are onlv 
intended to be indicated, it seems t 0 me 
that it is not right t 0 attach any im¬ 
portance to the order i n which they are 

mentioned in each class. I f ee l justified 

in taking this view by the fact that 
Vi] nan es vara does not refer to this 

S h f VmS • any si g nifi cance though 
he expressly points out that the order 

bandhus aS reSards each c,ass of 

It is further urged on behalf of the 
respondent that as two females intervene 

ant W No U a t and tbe d ^nd 

ant No. 2, he should rank after defend- 

l a ? anheir > aQ d the decision in 
Tirumalachariar v. Andal Ammal (4) has 


. - support (f tlat 

general considerat on. The Allahabad 
High Court has decided in favour of the 
mother’s brother’s son relying to a certain 

extent upon this ground. It seems to 

“ e> that there is n 0 basis in 

the Mitaksahra or the \ yavahara Mayu- 
kha for the general proposition which 
has been stated in the above Madras 
case somewhat too broadly. I quite admit 
that the circumstance of more females 
than one intervening would render it 
easy for the Court in many cases to 
apply the test of propinquity, and to 
decide who is the nearer bandhu. But 
I da not tlnnk that a bandhu could 

be necessarily described as being more 
remote than another on the mere ground 
of two females intervening between him 
and the propositus. It depends upon 
the particular relationship. No doubt 
among ti e modern writers on Hindu Taw 
there is weight given t 0 this consideration* 
and :n the various tables that are to 
be found the effect c f this considera¬ 
tion is apparent. But all the writers 
are by no means agreed, for instance it 
appears from Golap Cbandra Sarkar 
Sastri s Treatise on Hindu Taw pace 06 
(4th Edition), that i n his opinion there is 
no basis for preferring one to the other 
on this ground. I refer to this opinion 

^:i h . OW !f g that . Proposition is no? 


- 

shara and no general proposition which 
is not in terms sanctioned by Vijnan e svp ra 
be la ld down as being decisive ? 
fiunk that each case should be dealt with 
on the bas.s of the P1 rticular relatTon- 
.hips existing between the bandhus and 
the propositus: and speaking with re 
ference to these two bandhus i n part t 
cnlar, I do not think that the mothers 
brothers son can be said to be nearer 

totbepropositnsthan the mother’s sister's 

son. In the recent case of Dattatraya v 
Gangaba, (5) m which this Court had to 

consider the subject of the succession 
among bandhus, we declined to prefer one 
bandhu to ti, e other 0 n the ground of 


(4) 30 V: 40 «, a M. I ( . T; J57 , i 7 M. I,. J. jSj . B °” 1 ’ * R ’ “» »• *4t; 
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the mother of the cne being a per r erent.'al 
heir t o tie nW| er of tie other. If 
the preference which may exist among 
the mothers is not to have any decs ve 
significance, I do not see how the fact 
of ti e father of one bandku beng a 
preferential 1 eirto the mother of anotl er 
bandku, if those persons were ol ye, 
co Id be allowed to determine the relative 
rig-.ts of their respecti\ e sons. As 
regards these part cular bandhus , I think 
that this consider- tion *s not sufficient 
to justify the preference <*f one to the 
other. The antarangalva (near affinity) 
of these two relations is much the same, 
and I am unable to discover any sub¬ 
stantial ground for ranking one above 
the other. The resu't is that Loth ore 
equally distant, and are equally entitled. 
It is clear that in the texts in which 
these bandhus are mentioned as illustra¬ 
tive of the cl .ss. tj ere is no indication as 
to the r relative r ghts inter sc, and gene¬ 
rally speak'ng it mav he said that where 
the relat onSe’p is eq ally distant and 
there is no firm bas s to prefer the one 
to the other, there is no reason why both 
should not be allowed to take equally. 
Just as nothing is nd cated as to the 
order in winch tile bandhus in each 
class are to take inter se, not. int is in¬ 
die ited as to thertakng equally in some 
cases. Th s alter nat ve has been generally 
ignored in tie discuss »ns as to succes 
sion among bitidhus, and somet mes the 
order is settled as f this alternative was 
not open at all. It s.mis to me, how¬ 
ever, that in tie case of these bandhus 
when there is nothing d fin te to enable 
the Court to dec de the question of pre¬ 
ference, Here s n> reason why we sbi uld 
go <>ut of our wav to find out some 
possible ground for srcl* preieience. In 
such a case there can be no objection to 
give effect to the v ew that as both are 
equally near to the propositus they ou.^ht 
to take equally. 

I would, therefore, allow ti e appeal to 
that extent, set . side ti e decree of the 
lower C iiut ana direct tl at tl e prop¬ 
erty of N '.gappa be equally partitioned 
between the de r endantNo. 2 and defend¬ 
ant No. i and that the property sold 
to plaintiff be assigned to the share of 


defendant No. 2 as far as possible and 
handed ov>r to ti e plaintiff. 

E-ch party to bear his own costs through¬ 
out. The partition of lands liable to pay 
assessment to be effected by the C,llcctor 
as provided by the Code of Civil Pro¬ 
cedure. 

Macleod, C. J.—I have notl ing to add. 
I • ntirely agree with tl e conclusions ar¬ 
rived at in the judgr ent which has ji-st 
been read. 

n. K. Appeal allowed. 


LAHOBE HIGH COURT. 

Second Civil Appeal No. 1705 of 1921. 

March 3. 1922. 

Present.— Mr. Justice Scott-Smith. 
HASTI and others—-Plaintiffs— 

Appellants 

versus 

HIRA AND OTHERS—DEFENDANTS— 

Respondents. 

Adverse possession—Remote reversioner. 

An adverse possession of the property of the 
last male holder is not adverse to a remoter 
reversioner during the lifetime of the nearest 
reversioner, that is so long as his right to posses¬ 
sion does not accrue. [p. 223, col.2.] 

Sunday v. Salig Rant, 9 Ind. Cas. 300; 26 P. R* 
1911; 34 P. L. R. 1911; 33 P. W. R. 19 “ an® 
Roda v. Harnam, 18 P. R. 1895 (F. B-)» followed* 
Kaka v. Labh Chand, 106 P. R. 1906; 162 P» 
L. R. 1906, not followed. 

Second appeal from a decree of the 
District Judge, Delhi, dated the 16th May 
1921, revers ng that of the Munsif, Pi rst 
Class, Delhi, dated the 8th February i 9 21 * 
Mr. Badri Nath Kajur, for Dr. Nond 
Lal t ioT the Appellant. 

Mr. Raj Krishna, for the Respondent. 

JUDGMENT. —The fellow ing petit*** 

table will he of assistance in understand¬ 
ing the facts of the case out of which 
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HAST! Vi HI*A. 

the present second appeal arisen :— 

GANG A BISHEN 


Baboru 

Ramjas j 

I Har Jas 
Hasti. I 


Bhi tna 


Not Ram 


Jamna. 


Kanhya. 


Dev 


L 


Hans Ram. 


Mehun. 


Ramla 

\\ 


Hira. Mohan. Nonid. 

Not Ram died in 1893 or 1891 ond 
mutation of his land was sanctioned in 
favour of Hans Ram, Mehun and the 
sons of Ramla who bad predeceased h.s 
father. At t iat time the whole of the 
land left by Gin a Bishen was joint, but 
in 1894 or thereabouts there was a 
private parttion and the share of the 
descendants of Not Ram was separated 
o.f from the shares of Gan^a Bis hen’s 
other two sons. In 1903 Mehun died and 
his land was mutated half in favour of 
Hans Ram, and half in favour of the 
sons of Ramla wth Hans Ram's 
consent. The collaterals sued to contest 
this mu tat on but witl drew their suit 
w th perm ssion to sue again. In 1911, 
Jamna and other? reviv, d tie suit of 
1904 and got a decl ratory decree pro¬ 
tecting their reversionary ri hts in Me- 
hun’s land against the sons of Ramla, it 
being held in that suit that Ramla was a 
pichhlng and not the real son of Not 
Ram. Hans Ram's 1 ne has now died 
out, his widow having d ed in June in 
1919. Hasti, Kanhya, Devka and Jamna 
brought the present suit for th e land 
which came to the sons of Ramla upon the 
death of Not Ram in 1891. The first 
Court bdd that ti e suit was within lime 
as the plaintilf's right to sue for possess-on 
only accrued upon the dying out of the 
line of Hans Ram. The lower Appellate 
Court holds that the suit on the grornd 
that the plain 1 ! fs are reversioners is not 
barred by linrtaton for the plaintiffs had 
no right to possess the land until the line 
of Not Ram died out. At the same time 


the Court held that the descendants of 
Ramla had been in adverse possession of 
the land against the whole world since 
they obtained it upon the death of Not 
Ram, and that, therefore, the suit was 
barred by time. The plaintilfs ha\ e filed 
a second appeal in th ; s Court and it 
is ur*. T ed that though the possession of 
the sons of Ramla may from the very 
beginning have \ een adverse to Hans 
Rom and Mehun, the suit of the plaint¬ 
iffs is not barred by time because they 
had no right to sue for oossession until 
the line ol Hans Ram had died out. 

It is common ground that the ques¬ 
tion whether Ramla is the son or step¬ 
son of Not Ram is res judicata . The lower 
Appellate Court appears to have held 
that Ramla's sons get a share in the 
land by virtue of a gift from their 
uncles. But this was never pleaded in 
the Tr a 1 Court and their Counsel f rarkly 
admits that they had not rep'td upon 
any allegation oi gift. In my ( p’nion, 
the theory of the cift is not warranted 
by the facts. It is not shown that Hans 

Ram and Mehun cot possession of tfce 
whole of ti.e land on Not Ram’s death 
and made a gift of a porticn of it to 
their nephews. On the contrary^, it is 
clear that the sons cf Ramla were allcwtd 
to succeed to one-feu 11 h slare of Not 
Rpm’s estate. There was no alteration 
in their favour by their uncles, and, there¬ 
fore, Pur ; ab Act I of rocn does rot 
apply. Gunse frr the appellants r<les 
upon Sundar v .Sal ig Ea in ( 7 ). 1 n 1 hat case 
it was he’d, fo’lowing the prineij les unr er- 
lvinc Eoda v. Hatnam(2), that the claim 
was not barred under ^rt. 144 of the 
H n baton Act inas n uch c.s the plant ill's 
r ght to sue for possess on was not der i ed 
from or through B, the nearest rever- 
s oner of the last male-cwner, and, secondly, 
the defendant’s possesson though adverse 
to B could not be adverse to the plaint flfa 
until after h s death, when their r ght to 
possesson accrued. Now, relyng upon 
ths Counsel urges that though the posses 
s on of Ramla’s sons was adverse to the r 
Uncles from 1890 or 1891, still inasmuch 

(1) 9 Ind. Cas. 300; 26 P. R. 1911; 34 p. I,. R. 
I 9 n; 33 P. W. R. 1911. 

(2) 18 P. R. 1895 (P- B.)i 
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as the plaintiffs’ r'ght to sue for posses¬ 
sion was not der veil from or through 
them, the possession of the sons of Rami a 
could not be adverse to them until after 
the dying out of Hans Ram’s line when 
their right to pos ess ; on accrued. Counsel 
for the respondents cites Kakn v. Lobli 
Chand (3) which is certainly ’n support 
of his contention that the suit :s barred 
by time, but that decision was considered 
and dissented from in the bull Bench 
Rul ; ng of 19:1. He also refers to Mahnii 
v.Shihan Sin*h ( 4), hut in that case the 
Division Bench apparently distinguished 
Sundar v.SaligRam (1) andthe facts, more¬ 
over, do not appear to be on all fours with 
the present case. I have no difficulty in 
holding that the Full Bench Ruling of 
1911 governs the present case and 
that the plaintiffs’ suit is, therefore, within 

time. 

I accordingly accept the appeal and set¬ 
ting aside the decree of the lower Appel¬ 
late Court restore that of the First Court 
decreeing the plaintiffs’ suit with costs in 
all Courts. 

N . H. Appeal accepted. * 

(}) 106 P. R. 1906; 162 p. L. R- 1906. 

( 4 ) 52 Iucl• Cas. 857; 76 P- R- 19X9. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 16 of 1922. 

July 12, 1923. 

Present : —Sir LaUubliai Shah, KX, Acting 
Chief Justice, and Mr. Justice Kemp. 

HARIBBAI GULAB— Plaintiff 

—Appellant 
versus 

MATHURA LALLU and others— 

D EF E ND A NT S—RESPONDENTS. 

Hindu Law — Mavukha — Succession — Uncle and 
nephew —- Pri ority. 

According to the VyavahaTa Mavukha the only 
test, of preference among the distant Sapindas 
is the test of propinquity to the propos tus so that 
an uncle being nearer to the propositus will 
exclude a nephew from succession. 

First appeal from the decision of the 
hirst Class Subordinate Judge at Broach, 
in Suit No. 3960? 1919. 

Messrs. G.N. Thikov (with R. J.Thakore), 
for the Appellant. 

Mr. P. B. Shungnc, for the Respondents. 

JUDGMENT.— The only quest on argued 
jl this appeal is that Haribhai, the 


plaintiff, would take equally with his 
Uncle Rallu as reversionary he r to the 
deceased Varadhl ha! who was the-first 
cousion of Lallu’s father. The relation¬ 
ship of the parties is given at page 3 
of the print in the judgment of the lower 
Court, and acccrding to the lelationship 
it is clear that Lallu isj nearer by one* 
degree to Varadhbhai, Haribhai being 
the son of Lallu’s brother Gffiab who was 
dead at the date the inheritance opened. 

It is urged on behalf of the' plaintiff, 
who raised th's contention in the lower 
Court without success, that as according 
to the iule under the Vyavahaia Mayukha 
a brother's son takes with the brether 
when the Inheritance to another deceased 
brother opens, by the same analogy in 
the case of distant saphtdas the same 
rule should be adopted. It is a conten¬ 
tion which is not supported by any 
authority. It seems to us to be en- 
t-’rely opposed to the whole scheme of 
the rules of inheritance. It is enough to 
re^er to the passage in th e Vyavahara 
Mavukha itself at page 82 in Mandlik's 
H : ndu Law, where it is stated. "All 
th % sapindas andthe Samanodakas follow 
in the order of propinquity.” and after 
the specified heirs when we come to the 
agnates, the only test b the test of 
propinquity. Applying that iule, it is 
clear that Lallu would be a nearer 
heir than Haribhai, and would exclude 
him. This contention is so opposed to 
the plain meaning of the Vyavahara 
Mavukha that we are not surprised that 
the learned Counsel for the appellant has 
not been able to rely upon anything better 
than the analogy of brother and brother's 
sonin support of this propositi om. A case 
like the present is not of uncommon occui- 
rence and if the analogy had ever teen ex¬ 
tended in this Presidency in the districts 
governed by the Vyavahara Mayukha, 
there would be some decision in favour 
of such a proposition. But the absence 
of such a decision indicates that the 
contention is not sound. We therefore, 
confirm the decree of the lower Court 
and dismiss the appeal with costs, 
z. k. Appeal dismissed. 


INDIAN CASES. 


225 


Vol; 77] 

BADAN SINGH V. EMPEROR. 


LAHORE HIGH COURT. 

Criminal Revision No. 556 1 9 22 • 

June 20, 1922. 

Present :—Mr. Justice Scott-Smith. 

BADAN SINGH—Petitioner 

versus 

EMPEROR— Respondent. * 

Penal Code (Act XL V of i860), ss. 463. 4 &- 4 , 

*65—Fabricating false document--Forged docu- 

tnent, what is—Assertion by creditor in his own 

6 °Every'^false or fabricated document is not a 
forced doemnent. There must be acts that con¬ 
stitute the document a false or fabricated on . 
that is to say, the case must fall within the den 
nition of making a false document in section 4^4 
of the Penal Code, and such false document must 
also possess a certain character or tendency, that 
is to P say, the character described in section 463 

° f Complainant purchased a bullock from ^ the 
accused and promised to pay tlie pru.e on 
, certain date. An entry to that effect ua. 
made in the bahi of the accused and was thumb- 
marked by the debtor. Subsequently, the ac- 
cased adSedadav.se on the credit side of the 
bahi to the effect that if the amount was not paid 
as agreed upon interest at a certain rate would 

^Hc/dAhat as the addition was merely an asser¬ 
tion by the creditor himself and did not purport 
to be an agreement by the debtor to pay »“teres . 
it did not ope rate to impose any liability on the 
debtor, and. therefore, did not amount to a taise 
document within the meaning of section 464 oi 

the Penal Code. D lRri . 

Jawala Ram v. Queen-Empress t 12 P. K. it> 9 o 

Cr., followed. 

Revision from an order of the bessions 
Judge, Ludhiana, dated the 16th March 
1922, affirming that of the Magistrate, 
First Class, Ludhiana, dated the 24th 

February 1922. . . 

Mr Jai Gopal Sethi, for the Petitioner. 
JUDGMENT.— This is a petition by 
Badan Singh for revision of the order of 
‘ the Sessions Judge of Ludhiana, upholding 
on appeal an order of the Magistrate 
convicting him of an offence under sec¬ 
tions 471 465, Indian Penal Code. 

Briefly the facts were as follows:—Bhana 
‘ and Puran bought a bullock from the 
petitioner for Rs. 40 and paying one rupee 
as earnest promised to pay the remaining 
Rs. 39 at Nama.ni Sambat 1976. An entry 
to this effect was made in Badan Singh’s 
account-book and was thumb-marked by 
the debtors. Subsequently a clause was 
added on the credit side of the bahi which 
said that if the amount was not paid as 

15 


agreed upon then the creditor would take 
ii times the principal includ ng interes . 

The sole argument, according to the 
learned Sessions Judge, raised m bis 
Court was that the addition was made on 
the credit side and with the permission 
of the debtors. It has been found as a 
fact that the debtors did not sanction 
the addition oi the condition about in¬ 
terest. It is contended in revision that 
even accepting the finding of the lower 
Courts, no false document bas been made 
within the mean ng of section 4N, 

Penal Code. The words of the addition 
are as follows:—Agar iqrar guzar jawe to 

biaj semt dear he letie. It is ar & u ^ . 

these words do not purport to contain 
an agreement by the debtors, butniereL 
represent an assertion by the creditor that 
if 1 the amount due be not paid as agreed 
upon he will take ii times the amount. 
Counsel has referred to Jawed a Ham£ 

' Queen-Empress (1) as an authority for the 
proposition that every false or tabneated 
document is not a forged document. 

There must be acts that constitute the 
document a false or fabricated one 
that is to say, the case must fall within 
the definition of making a false document 
in section 464. Indian Penal Code, and 
such false document must also possess * 
certain character or tendency, that is to 
say the character described in section 
46V Indian Penal Code. -As in that case, 
so here, the addition complained of is 
merel> an assertion or allegation in writ- 
in <r by the creditor himself and it is to the 
effect that if the debt is not paid as 
agreed upon, he will take X* times the 
amount. This entry does notopeiateto 
impose any liability to pay interest upon 
the debtors and, therefore, would not have 
the tendency referred to m section 4^3. 
Indian Penal Code, in other words, it 
would not cause damage or injury to tie 
debtors, because it does not purport to 
be any agreement by them to pay in¬ 
terest. I, therefore, hold that no false 
document has been made within the 
meaning of section 464, Indian Pena 
Code. It is possible that the petitioner 
might have bee., charged with an attempt 


(1) 12 P. R; 1895 Cr ; 
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to cheat „r with fabrication of false evi- 

an^ tb bUt he h2S n0t beetl so barged 
and the circumstances of the case do 

not warrant any further trial of him He 

has already been sufficiently punished 

th 1 n U j W ,h 5. revlsipn and, setting aside 
the order Of the lower Courts, acquit the 

easts* 

2 * K * Revision accepted. 


BOMBAY HIGH COURT. 

Criminal application for revision 

No. 98 OF I923. 
n July 19, 1923. 

Present.■— S,r Eallubhai Shah Kt Act,no 

Ch m?lrr« i \ and Mr ' Justipe Covajee * 
NEMCHAND NAT ha—Accused 

—Applicant 

versus 

EMPEROR—Opposite party 

eip Jtoetf A P aT, a ’oj rfrtrlr'- TTT ' Umi ' 

School Committee , powers and du'tie?’ SC °P e °f 
tendence order , failure to ohev _/?. Uttes , . °J A/ ' 

^ThJT 0110 "’ mCamn S oj—Duty oj*°Court WWC 

be shown to haveTadedt'c^pW wUh^ “ U5 ‘ 
sious 01 section 7 of the Act onand afte?thf 2 *V’ 
specked m such order, (p. 22 7^00!? a ] the date 

by^^the > °Bombay nl pr?mary n *iEducation e 

JSSS£S?">, -ht £ the?- t « > 

efficient instruction to his child ^ ve 

his own ideas. It is, theieiore.“sseltli thft ^ 

attendance order passed by the Commit* 1 that an 
shown to have been pJied ih S l m "* 1 be 
with the procedure therein prescribed ° mphanGe 
‘‘after giving the parent an opportunity ofT ,y 
heard and alter such enquiry as it c^L idr i be ‘ n S 
sary- as laid down in section 9 of theAct "Sf’ 
d rection as to enquiry in the section it Tl *e 

penm sive. it has a 9 co^puisoV forcT. 

to «***<« 

cation (District Municipalities) Act in ^ y Edu ‘ 
efficient should conform to the st1?d,?H.° Xder lo be 
Cd in the recogn sed pr xnary schools.^ 


section 11 10 oTtSelm, to a Court under 

(District Municipalities) Art P . r:niar >' Education 

of the Court Io?ee whetlmr'it 3 ; ,S the , fu “ ction 

parents failed to send the child ? r ° V that th ^ 

school, without reasonable r ° 3 reCo 8 n, ; sed 

the date specified in the »tt V**' on or after 
229, col. i.] 1 m the at ^ cn dai\ce order. fp ; 

and^nto 1 aPPl ' Cati0n a S aillst conviction 
nd sentence recorded by the Sub-Divi- 

Sl m r ag M tra fe P -« Surat 
B n 7 °\ r*' J hakor faith him Mr M. 
B \E avc l f or Applicant. 

him Mr c^z? Advocate-General (with 
for the Crown ^ Govern “ent Header.) 

„ JUDGMENT. 

ask^fhffo*^* 6 appIicant in this case 

SS EEwaw 

EduSion %isu'c?\^T b ir^r 


sec^Tof^ sTid h r ™ 0 ” 5 ° f 

sps * s - io F h r f 

cause! iD ^ absen^Ta 

miUe/Ten?? C °" ’ 

t0 h a Preir ° efore 6 

he should nonuse Ba °p? r °: C ? Se wh >’ 
a recognuedpri m ao s E 0 o! n Tl P ° 8 t, f nd 

Weis signed bv the i . * The notice 

on behalf of the CoLnittee^Th* ° & T 
cant failed to apnear Th' ~ he iipph - 
tbereupon resolved on T„ ^ Conm i,tt ee 
b,t E), that on ordershoSS b^ 9 (Exhi ' 

him directing him to ^ theThl to 

Wr r d 4/“°4 ni -dP;rmary iooJ “ ‘° r 

to that efiect^^ffiMtVT 0 : h s J*?*” 
him on the rqth • hut w served on 

to acknowledge its receipt” 2 ^ beTetused 
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On January 17. the applicant wrote to 
the attendance officer as follows. hter 

Parson goes to study in the Swarupran. 
fchool o S f the Rashtriya Kelavn. >ffind..l 
and that is known to you... . .We <he ce 
tainly eager to give education to oU 
daughter Ind our® girl is already reaving 

proper education.You should note that 

our daughter is receiving education. 

No enquiry seem s to ha ve been made by 
the Committee at any time either a s r e¬ 
gards the truth of the statement made n 
Exhibit Got as to the efficiency of the 
instruction imparted in the school wh ch 
the °irl was said to have b e en «ttendiii^. 

It is°necessary to set out here the follow¬ 
ing facts which appear m the evide e 
given by the attendance officer before the 

Magistrate in thi, case. 


“The Swaruprani School is national . • • 

Neither I nor my Committee have by 
writing the national school ascertained 
what books are being taught . 

schools—NeitherI nor my Committee have 

at any time inspected anycSi- 
schools. We have not asked for the cu 

ricuhim that has been laid down in the 

schools. I do not know what are xne 
modifications of the te«*e» employed 
at the national schools. The bchool Com- 
mittee has not made any enquiry as e 

gard* 6 the fitness of the teachers employed 
in those schools. Ido not say that a 
child that is taught at an unrecognized 

Ischool) is not in receipt of adequate educa- 
tion There is no resolution of the School 
Committee to the effect that the education 
given in national schools is not effluent 
l was present when the School Committee 
melon the 9th of January ...1 he ^ rc * cee ^ 
ing Exhibit E, wa s written then and theie. 

The order, Exhib.tF.was reso1 ^' t0 b “ 
issued after the girl s absence had been 
noticed. No f urther enquiry had been made 

about this girl." . 

The applicant did not carry out the 

attendance order. Exhibit F On January 

20, the Chairman of the Committee 
authorized the attendance officer to make a 
complaint to the Magistrate under section 

10. This was done, with the result tlia 
he applicant was convicted and ordered 

ivj pay a fine of one rupee. 


The questson now before tis ls 1 

the conviction is valid in law. The tw 
necessary conditions of a valid conviction 
under section 10 are: (1) there h . e *l 

order passed b> the School Committee 
under section 9, i. c., an ordei Passed n 
strict comp ha nee with the piocedure laid, 
down inthat section ; (2; the parents must 
be shown to have failed to comply *ith 
the provisions of section 7 on and after 
the date specified m such order . 7 

rminion the prosecution has iailea 
establish that those conditions were fnl- 

filedinthis case. . 

The order. Exhibit E, was passed by 

SeC -‘‘th^Schoo" Committee is satis- 

to cause such child to attend a recogl/.ed 
primary schod, has failed to do so the 
School Committee, after giving the paten 
an opportunity of being heard and after 
srohhnciuiry as it considers necessary, 
may pass an order directing the paren 
£ cause such child to attend a recognized 
primary school on and from a date ivffich 
shall be specified in the order. 

The powers conferred under the Act n 

the School Committee are wide. 1 
are in curtailment of the right of the 
parent to give efficient instruction to his 
obild according to his own ideas. It is, 
thertfore essential that an attendance 
order passed by the Committee must he 
shown to have been passed in strict com 
oliance with the procedure therein pres- 
crib ed, namely. "ffter gi ving the parent 

. n opportunitv of being heard and after 
such^enquiry as it considers necessary 
T _ this case the Committee did give the 
applicant an opportunityof bung heard on 
Tanuary 9, but be did not accept it The 

record satisfies me-as it satisfied the 
learned Magistrate—that bis failure to do 

s.‘JK - 5SKS x 

as a*. SETS 
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"From the register of absentee children 
I had come to know that the daughter of 
Nemchand” (i. e. theaoplicant) ‘'was at¬ 
tending national school." The Committee 
made no enquir) at any time to enable 
them to form an opinion as to the effi¬ 
ciency of the education imparted in that 
school. This is cle* r on the evidence of 
the attendance officer which I have set 
out above. The attendance order re¬ 
quired the applicant to send his child to 
a recognised school on the 18th; h e 
sent the letter. Exhibit G, on the 17th ; 
the complaint to the Magistrate was not 
made until the 20th. There was nothing 
to pr e vent their making the necessary 
enquiry before making the complaint. 
They had made none before passing the 
order, Exhibit E. In niy opinion that 
order was not made in compliance with 
the requirements of section 9. I do not 
read the words “ and aft e r such enquiry 
as it considers necessary " as merely 
permissive. That expression has a com¬ 
pulsory force, regard being had to the 
object of the enactment, to th e wide 
powers conferred on the Committee in 
derogation of the parent’s rights, and to 
the language of section 9 itself / In the 
circumstances, the fact that the Committee 
passed the ord e r. Exhibit F, does not by 
itself lead to the inference that it had 
made an enquiry i n the spirit of the 
enactment. 

The second requirement of section 10 
is that it must b e shown that the parent 
has failed to comply with the provisions 
of section 7 0 n or after the daU specified 
in the attendance order passed by the 
Committee Section yimposes on a parent 
the duty of causing his child to attend 
a recognized primary school “in the 
absence of a reasonable excuse as here¬ 
inafter provided." I think the effect of 
section 10 is the same as that of 
section 12 of the Elementary Education 

A**' C39 and 40 Vic, c. 79;, which 

is in these t e rms : “ Where an attend¬ 

ance order is not complied with with¬ 
out any reasonable excuse within th<* 
meaning of this Act, a Court of summary 
jurisdiction, on complaint made bv thi 
local authority," may inflict a . * 
on the parent F 
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, What, then, is a “ reasonable e scare "? 
This expression is not specifically cefimd 
in the definition clause, section 2. The 
8th section, however, gives its meaning 
in the-e terms: 

8. A parent shall be deemed to haie 
a reasonable excuse for failure to cause 
a child to attend a recognized prinary 
school in any 0 f the following cases:— 

(a) where the child is prevented from 
attending school by sickness, infirmity 
o* other unavoidable cnu.^e • 

(b) where the child is receiving, other¬ 
wise than in a recognized primary school, 
instruction which in the opinion of the 
bchool Committee is efficient or ha s 

1 iorr dy completed his P»mary educa- 

(c) where there is no recognized pri- 
mary school Within one mile, measured 
according to the nearest ro ad, from the 
residence of the child." 

^“ff lrp0 u e ! 1 ° f this caseit is unnecessary 
to decide whether the three cases there set 

out are meant to be exhaustive, or they 

are merely three illustrations of reason- 

The Iac e ua g a of section 7 
might indicate that th e y are exhaustive. 

SrTeH Ver -^ at *? ay be - We are hem con¬ 
cerned with section 8, case (b) only for 

according to the applicant his child had 

ratt!i .‘a erial t ', mes been receiving edu- 
cution otherwise than in a recognized pri- 

S , s ^ 0cl - It is not shown that 

Exhibit 6 ® th 1 af A Er Passing tte ° rder ' 
ExniDit F the Committee made any 

Sr /n° r it tbe . puipose “d*di£ 

whiVh td i. ! S , ? pimon the instruction 
which the child had been receiving else- 

Co^imitT 8 was ” ot effi «ent; lor, the 
b “ mltte , e has to form its opinion not 

for “fntiaTrea n som ffiCi T t nt S r0UDdaand 
^o a non e th C ° m t tteehaS 

«acCen“ e o f U a{ e a„ ‘V* spirit f tie 
rig a btlv th apnr anied a 

, a Ppreciated the second require- 

10 • 1 a g«e with bin. in 

t^ d Srto ^ o the Uegtslatnre has cast on 
££ % dut y of decid- 

a cbUd otbe^fse 1 than^ln” 'Z 

nrimanr „ f , se . than ln a recognized 

however ri °u 18 „ effici * nt or not. I. 

* decline to assume that the 
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Committee must be Held to have dis¬ 
charged that duty merely because they 
pissed the attendance order. Moreover, 
it is clearly the function of the Court * 
when a complaint is made under section 10 
— to see whether it is proved that the 
parent failed to send the child to a 
recognized school, without reasonable 
cause, on or after the date specified in 
th e attendance order. The Act does not 
inflict penalty on a parent for a mere 
failure to carry out an attendance order 
passed under section 9* Hor, it is not 
to be supposed—unless the Statute clearly 
said so. which in this case it does not — 
that once an attendance order is made 
by the School Committee under section 9. 
the parent is for all time deprived of 
the right to give efficient instruction to 
his own ch ; ld o f heiwise than in a recogniz¬ 
ed primary school. The Magistrate con¬ 
cedes that the Court must consider a case 
falling under section 8 (a) ; it must, in 
my opinion, also consider 0 case coming 
under section 8 (ft). Dealing with this 
question tbe learned Magistrate ob¬ 
serves;— 

“There is however one thing in this 
connection that has to be mentioned as 
pointed out by the learned Pleader for 
the prosecution. He pointed out that in 
clause (ft) the word used is "instruction ” 
i. e. instruction in primary education and 
nothing else and primary education is 
defined in the Act, section 2 ( 5 ), so 
that it is not merely fhe curriculum laid 
down in any parti ular school that was 
necessary to be proved but that the curri¬ 
culum and the whole of the teaching has 
to be in conformity with th e standards 
as laid down and fixed and recognized 
by Government as such. Merely the 
curriculum did not matter, certain other 
rules laid down by Government in this 
respect had to be observed which he sa‘d 
were not being followed by this school 
in particular as also other schools under 
this nartirular “ mandal " as was evi- 
dent from the replies o* the defence 
witness in this respect. When that was 
so, therefore, he made out that it could 
not at all be said that the primary educa¬ 
tion given to the girl in question was such 
as was contemplated by the Act. J think 


there is a good deal in all that has been 

urged in this respect." 

I am unable to acc ept tbs narrow 1m 
terpretation put upon the woTd “instruction 
occurring in section 8 (ft). The expres¬ 

sion used in that section is “instruction 
not "primary education." it is an expres¬ 
sion bearing a nmol' wider import. Its 
efficiency is to be decided by "the opinion 
of the School Committee.” not by its com- 
oliance with, some standard fixed and 
recognised by Government. The main ob¬ 
ject of the enactment i sto see that a child is 
not left without the benefit of education. 
It is sufficient if it is receiving efficient 
instruction elsewhere than in a recognised 
primary school. I see no reason for giving 
to that expression, as used in section 8, 
case (ft), the nairow meanine which was 
contended for by the Public Prosecutor 
1 ef're tl e lower Court and accepted by 
tbe Maeistrate. In my opinion the prosecu¬ 
tion has tailed tosatisfy the secord re¬ 
quirement of section 10 also. 

In this view of the case I consider it 
unnecessary to express an opinion on jbe 
question whether the resolution. Exhibit P, 
passed bv the School Committee on Janu¬ 
ary 11, 19-2, and relied on by the ap¬ 
plicant, is still in force. 

I would set as ; de the conviction ar.d 
order the fine, if paid, 1o be refunded. 

Shah, Ag. C. J.— I entirely agree. I 
d°s’rc to make it clear w'th referer.ee to 
the re c oHit : on ol the School Comnbttce 
dated January 11,1922 (Exhibit P), that 
we do not accept one of the two grounds 
upon which the learned Magistrate has 
held it to be invalid, as it is not essen¬ 
tial in our view that the instruction in 
ord^rto be efficient within the meaning 
of section 8 (ft) should conform to the 
standards as adopted in the "recognised 
primary schools." The other ground relates 
to the power of the School Committee at 
that date to act as such under the Act of 
1918. The learned Magistr a teh a s held that 
in view of the Commissi or er's order dated 
December T7, 1921 (Exhibit L), the 

School Committee cea c ed to exist, and 
the teamed Advocate-General has urged 

that that view is correct. . 

In the view we take of the case, it is 
not necessary to decide this question: so 

I express no opinion about it. 1 ao 
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not wish to be understood as. accepting 
the view of the learned Magistrate on 
this point. 

Conviction set aside. 

Z. K. 


LAHORE HIGH COURT. 

Crim nal Appeal No. 672 of 1922. 

October 30, 1922. 

Present Mr. Justice Scott-Smith and 
Mr. Justice Harrison. 

EMPEROR— Appellant 
versus 

BASTA SINGH— Respondent. 

Arms Act {XI of 1878), $s. 5. 19 (a )—Arms 
Rules. Sch. 11 —Manufacture of kirpans by Sikhs 
— Ofjence. 

The entry in Schedule II to the Arms Rules which 
excludes “ kirpans possessed or carried- Ly Sikhs” 
from the prohibitions and directions contained in the 
Arras Act, refers to kirpans actually in existence and 
in the possession of or Carried by Sikhs. In other 
words, a Sikh can possess <»r carry a kirpan without 
a license, and is n. t prevented by any provisions 
in the Arms Act from dealing with a kirf>an 
which he possesses in any way he likes. But the 
entry does not exempt the manufacture of kirpans 
from the operation of the prohibition contained 
in section 5 of the Arms Act. [p. 230, col. 2.] 

The manufacture of kirpans. thc-rfore, without 
a license, is an offence falling under clause (a) 
of section 19 of the Anns Act. [p. 231, col. I.] 

Appeal from an order of the Sessions 
Judge, Ambala, dated the 17th June IQ22, 
reversing that of the Mapist rate, First Class’ 
Rupar, District Ambala, dated the 12th 
May IQ22. 

Mr. Carden No ad. Assistant Legal Re¬ 
membrancer, for the Appellant. 

Mr. G. S. Salariya, for the Respondent. 

JUDGMENT. 

Scott-Smith, J. —-This is an appeal by 
the Local Government fiom the order of 
the Sessions Judge of Ambala setting 
aside the conviction of Basta Singh, who 
was convicted of an offence under 
section 19 (a) of the Indian Arms Act. 
Basta Singh is a Sikh and was convicted 
by a Magistrate of having manufactured 
and sold kirpans without a license. The 
learned Sessions Judge set aside the con¬ 
ation and acquitted him having regard 


to the entry in the Second Schedule 
annexed to the Indian Arms Rules, vhich 
shows that kirpans possessed or carried 
by Sikhs are exch.ded from the opera¬ 
tion of all the prohibitions and directions 
contained in the Arms Act. 

In appeal it is contended on behalf 
of the Government that the exemption 
only applies to kirpans actually in exist¬ 
ence and possessed or carried by Sikhs 
and not to the manufacture of kirpans . 
bv S khs. Mr. G, S. Salariya, on the 
other band, who appeared for Basla Sinfh, 
urved that the decision of the learned 
Sessions Judge was correct, and that the 
entry i n the third column of the Second 
Schedule showed that kirpans possessed 
by Sikhs were excluded from all the pro¬ 
hibitions contained in the Act, and that 
this included the prohibition as to manu¬ 
facture contained in section 5. 

Schedule I to the Indian Arms Rules 
gives a list of persons exempted from 
certain prr hib’tions and directors con¬ 
tained in *he Act, whereas Schedule H 

co . n ^uins a list of Arms, Ammunition and 
Military stores which are excluded from 
the operation of certain prohibitions nr.d 
directions contained in the Act. Sikhs as 
such are not exempted under Schedule I, 
and it is necessary to examine what the 
exemption upon which Basta S’nvb rebes 
actually is. The arms excluded from the 
prohibitions and directions cortaired in 
the Act are “ kirpans possessed or carried 
by Sikhs/’ This, in my opinion, clearly 
refers to kirpans actually in existence 
and in the possession of cr carried by 
Sikhs. In other words, a Sikh can possess 
or carry a kirpan without a license. 
Further, he is not prevented by any VJ°~ 
vision in the. Arms Act from dealing with 
a kirpan which he possesses in any way 
he likes. A Sikh, however, is not in niy 
oninion exempted by the entry in Schedule 
II from the operation of the prohibition 
as to manufacture contained in section 5 

of the Act. If Government had intended 

so to exempt him, it would have don e 
so by an entry in Schedule I. The ex¬ 
emption extends to existing arms only> 
whereas Counsel for the respondent wishes 
to make it applicable to a class of Vf T “ 
sons as well. Iam unable to agree with 

his interpretation of the law in tbi* 
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tespect. I agree that in the view of the 
law which I take, it is meaningless to 
exclade from the operation^ oi the pro¬ 
hibition in section 5 an existing k irpan, 
because you cannot manufacture what 
already is in existence. But the same 
applies to the first entry in Schedule 

in. 

I would, therefore, accept the appeal 
and restore the order of the First Court 
convicting Basta Singh of an offence 
under section 19 (a) of the Indian Arms 
Act. As there was a reasonable doubt as 
to the interpretation of the law, I think 
a heavy sentence is not required in the 
present case. Basta Singh has already under¬ 
gone more than a month’s rigorous im¬ 
prisonment and I would, therefore, sen¬ 
tence him to the term of imprisonment 
already undergone and would remit the 
fine. 

Harrison, J.— I agree entirely with the 
view taken by my learned brother. Be¬ 
fore the exemption can operate in a 
case such as this the aim in question 
must couform to the description given 
in the second column of the Schedule, 
that is to say, it must both be a kirpan 
and must be possessed or carried by a 
Sikh. To take an analogy from an ex¬ 
emption, which occurs earlier in the same 
Schedule " katyars Used in Mahratla 
marriage processions” are exempted from 
all prohibitions. If a man were to be 
prosecuted for manufacturing katyars 
without a license, it would be no valid 
defence to urge and piove that they 
were intended to be used in such mar¬ 
riage processions, for at the time the 
offence was committed, the article in ques¬ 
tion would not come within the four 
corners of the definition. When the use 
to wh’ch the arm is to be put affects 
the exemption a distinct provision is 
inserted in tie schedule as when “ uniform 
swords, etc., intended to be suppbed to 
persons entitled to wear tnem ” are 
exempted as such. So here, as soon • as 
the process of manufacture was complete 
and the arms had reached that stage in 
their development at vvh : ch they could be 
described as kirpcins no further offence 
could be committed provided that and 
as long as they were possessed or carried 

by Sikhs, 


* 3 * 


It might be urged that if this be the 
correct view, it is an offence to manu¬ 
facture any article which is exempted 
unconditionally and without any quali¬ 
fication such as a bow and arrow or a 
toy cannon, but this is not the case. 
To manufacture an artele ot this nature 
is no offence and if the arm exempted 
in this case were a kirpan and nothing 
more the manufacture would be no 
offence. It is, however, a kirpan pos¬ 
sessed or carried by a Sikh and in the 

nature of things it is as impossible to 
manufacture this arm as it is impossible 
to manufacture a kalyar used ln a 
marriage procession and, therefore the 
exemption does not cover or include 
manufacture by a Sikh or any other 
person, for the wording of the notification 
shows that it is only when the arm has 
assumed its final form and has become 
a kirpan that the exemption begins to 

operate. . .. , 

Z , K , Appeal acotptti B 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 430 of in??. 

Decen ber 7, 1922 . 

Present'— Mr. Justice Newbould and 
Mr. Justiee Suhra war dy. 
BILASK CHANDRA BANERJEE— 


Accused—Appellant 
versus 

EMPEROR—Opposite Party. 
Criminal Procedure Code (Act V of 1898), 
5 . 2^5 —Penal Code ( Act XL V of i860), «. 21*. 
403, 409, 477A —Joinder of charges—Offenses 

committed in the same transaction. 

The accused, a Sub-Inspector of Police, took 
charge of certain property belonging to a deceasca 
person. He subsequently returned the greater 

portion of it to his heir, b u t misappropriated 
certain items, and destroyed and altered certain 
portions of the diaries and lists in order to show 
that those items had never been 
He was charged with and tried at one trial to 
offences under sections 218, 403, 409 and 477 A 

of the Penal Code: . . • . 

Held, that all the charges related to acts which 
were so connected together as to form onetramac. 
t on and the joinder of charges was therefore 
permissible under section 235 of the Criminal 

Procedure Code, [p* col, *-4 
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Criminal appeal from an order of the 
Subordinate Judge. Mym e nsingh, dated 
the 8th September 1922. 

Bab is Monthotha Nath Muk/ierjee and 
Bz'toy Kunwr Chose, for the Appellant. 

Mr. Orr , for the Crown. 

JUDGMENT. —The appellant lias been 
convicted of offences punishable under 
sections 477A and 218, Indian Penal Code 
and sentenced to twelve months* rigorous 
imprisonment for each offence, the sentences 
to lun concurrently. 

The appellant was put on his trial on 
se\ eral charges, and it is contended that the 
trial is bad for misjoinder of charges. In 
order to undei stand this contention 
and the nature of the charges the follow¬ 
ing facts may be shortly stated:—The 
accused was the Sub-Inspector in charge 
of the Netro/tona Police Station. On 
the 7th February last a prostitute named 
Kamini died in Netrokona town at about 
2 p. m. in the afternoon. She had executed 
a registered deed of gilt covering most 
of her properties to one Purna. The 
casefor t he prosecut ion isthat on her death 
the Sub-Inspector took charge of the pro¬ 
perties left by Kamini and removed them 
to the lh.ina shoitlv after her death. A 
telegram was sent to Puma who war 17 
miles away and lie came to the thana on 

the morning of the 8th between 10 andil. 

That evening he took awaj the properties 
claimed by him except three specific 
ornaments, a gold gofiakar, a pair of sold 
anantaand siiver r a t*s which wer e retain- 
edby theSub-Inspector. Entries hadbeen 
made in the Police Geneial Piaryiecord- 
mg that this property of Kami n i had been. 

11 . . pages containing 

these entries wer e tor n out and fresh pages 

were written from which it wi]] appear ti at 
the property was never taker to the thana 
and that it was made over to Purna at 
10 A. M. on the 7th February. 

On these allegations the accused was 
charged firstly with haying committed 
criminal misappropriation of the thr ee 
ornaments belonging to Kamini which had 

not been delivered to Puma. He was 
secondly charged with having framed the 
record in a mannei which he knew to be 
incorrect, namely, the entiy No. 173 which 
related to the deliveiy of Kamini* s property 


to Purna.. He was thirdly charged 
under section 477A with having destroy¬ 
ed the original entries in the General Piary 
and with hev’r.e altered the e r + r< No. 173 
’!re°dv referred to. Firth e T there were 
three charres of criminal breach of trust 
by^a public servant punishable under 

section 409, the first relating to the prop¬ 
erties left by Kamini and not covered 
bv tne deed of gift in favour of Puma, 
the second relating to the three specific or¬ 
naments already mentioned and the third 

relating to tj le properties mentioned in 
the deed of gift. 

It is contended that the offence descr’b- 
e( ) as punishable under section 218 
erS ^ IOm t ^ ieo ^ ence charged as punish¬ 
able under section 477 ^, Indian Pena] 
Code. Naturally there must be some 
difference in the charges as the facts are 
set out so as to make different sections 
applicable. In the former of these charges 
the charge relates to the framing of the 
record in a manner known to be incorrect, 
using the actual words of the section. 
In the cbaTge under section477A the words 
of the section are again used and the 
accused is charged with having destroyed 
certain entries in the original pares and 
also having altered one entry. We think 
that as regards these charges they fall 
under two separate definitions of the law 
and the accused can be jointly' charged 
and tried at one trial for tbe c e offences 
under section 235. W e also think that the 
loinder of the other charges is covered 
bv the provisions of that section. All 
the charges relate to acts which are so con¬ 
nected together a s to form one transaction 
lhe charge of criminal misappropriation 
relating, to the same articles as the charge 
of criminal breach of trust by a public 
servant and the other charges of crimir.pl 
breach of trust in respect of thepropertv 
covered by the deed of gift and those not 
covered by the deed of gift would be 
legally joined and tried at ore tiial. 

Pt is also contended that ihere has been 
misdirection in stat;Vg to the Jury' what 
was the defence set up by the accused. 
The accused was delerded and he made a 
statement in Court. In that statement 
the main line of defence was that he had 
several enemies and thev had conspired 
to get him into trouble. But i n hi* 
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detence no answer wasgiven to the specific 
all elation p that were made against him. 

It is, there-ore, not clear what bis actnal 
defence wa s on the po ; n+s where thereh a f 
been said to be misdirection. We find 
that during the course of his summing 
up the learned Judge made a mistake 
as regards a certain date and was corrected 
by the learned Pleader for the defence 
and he admitted his error. We cannot 
understand if he had misdirected the Jury 
as is now alleged that mistake should rot 
have been corrected then and there. 
are not satisfied there was any misdirection 
in this respect. 

The other points taken in this appeal 
aTe based on an affidavit that has been 
filed by one of the Pleaders who appeared 
on behalf of the appellant at the Sessions 
trial. It appears that after the Jury had 
retired toconsider their verdict the} wish¬ 
ed for further direction on certain points 
of law. They were first seen by the Judge 
in his private Chamber and they there 
asked him one question on a point of law. 
The Judge then sent for the Pleaders and 
on their arrival they pointed out to him 
that further directions to the Jury should 
be made in open Court. The Judge and 
the Jury then went into the Court room 
and certain questions which were put by 
the Jury and the answers ^iven bv the Juge 
were duly recorded. We hold that this 
fact that one question wasput to the Judge 
not in open Court was no more than an 
irregularity and did not vitiate the trial. 

It is further contended that the Judge 
did not complv with the provisions of sec¬ 
tion 303, Criminal Procedure Code, sirce he 
did not ask the Jury questions to ascertain 
what their verdict was or the three charges 
under section 409, Indian Penal Code. 
The verdict of the Jury as recorded is 
not guilly under sections 409 and 4 ° 3 . but 
guilty under sections2i8 and477 A. That 
seems to us a sufficiently clear verdict. 
The Jury were taken by the Judge and 
1 i ;htly taken to mean that they acquitted 
the accused on all charges under section 409 
and the charge under section 403, Indian 
Penal Code, and there was no necessity for 
anv question to ascertain their verdict w ? s. 
It is said in the affidavit 'bat the learned 
Judge asked the Jury some questions as 
to their reasons and they gave some 


answers which were not recorded. This has 
been denied by the learned Judge and we 
must accept his statemer.t It is pouted 
out to us that in the indrment passed 
by the Judge after the verd’et was re¬ 
corded he has given the reasons of the 
Jury for their verd’et and that thisir.d’cates 
that the statement in tliea ffidavit iscorrect. 
We are unable to accept this contention. 
The Judge remarks that the Jury forr.d 
the accused not guilty on eharr es rrdcr 
sections 409 and403, Indian Penal Code, 
holding clearly that it is rot poss ; b]e to 
accept the evidence as to the particular 
way in which the items of property were, 
disposed of by the accused. To usthe words 
used by the Judge indicate that he is rot 
repeating what he has heard from Ihe 
Jury but is stating w r hat he believes to 
have been the motive which actuated then-. 

We hold, therefore, that there are ro 
ground for interfering with the verdict of 
the Jury and dismiss this appeal. 

z. k. Appeal dismissed. 


LAHORE HIGH COURT. 

• Criminal Revision No. 561 of I922. 

June 16, 1922. 

Present:—Sir Shadi Lai, KT., Chief Tustice. 
JAFaR—accused—Petitioner 

versus 

EMPEROR— Respondent. 

Workman’s Breach of Contract Act (X 111 of 
1859), 5. 2— Carritr, whether workman. 

A contract to carry stones cannot be described 
as a contract of an artificer, workman or labour* r, 
within the meaning of section 2 of the Workman's 
Breach of Contract Act. 

Devappa Ramappa Naik v. Emperor , 30 
Ind.Cas. 492; 43 B. 607; 21 Bom. L. R. 277:20 
Cr. L. J. relied on. 

Criminal revision reported by the Ses¬ 
sions Jud^e, D?ra Gazi Khan, with his 
No 278 J, dated the 7th April 1922. 

PACTS. — Jafar accused is a carrier. 
He was piidRs. 53-T3-0 to carry stones 
on his camels. 

Gur audita Mai, complainant, instituled 
a complaint on account of this advance of 
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district magistrate teotmai,. 



Rs 53-13-0. On 2 nd November 1917 the 
Magistrate gave Jafar three months within 
which to work off the advance. 

On the 14th July 1919complainant made 
a second complaint that the advance had 
not been worked off. On 8 th October 1919 
Jafar was ordered to pay the ad' ” c 
Within a month or undergo one month s 
simple imprisonment. On the 8 # 

vembct 1919 the complaint was dismissed 
in default 9 On 2nd February if an 
application for restoration was rejected 
0024th November 1921 the compla nant 

brought a fresh complaint alleging a balance 

.due of Rs. 31-2-6 out of the original 
R On 3 20th January 1922 Jaf ar W as sentenced 

to one month's rigorous imprisonment. 

GROUNDS —(a). The Act does not app^y 

° th) The complainant’s own conduct in 

allowing the case to slide for lour >ears 

has p it him out of Court. 

The accused is on bail of Rs. 50 since. 
JUDGMENT.— The accueed was employed 
bv the complainant to carry ston e s c n his 
cLes and P I do not think that a contract 
of this kind can be described as a contract 
of an artifice a workman or a frbouKr. 
within the meaning of the i * 

Breach of Contract Act (XIII ot io 5 ?l 
vide, inter alia, Devappa Ramappa Naik 
v Emperor (r). Accordingly I accept the 
application for revision and quash the 
order of the Magistrate sentencing the 
accused to one month's imprisonment. 

. « t . • I t 1 


Z. K. 


Application allowed. 


(l) 5 o Ind.Cas. 492;543 B. #07; 21 Bom. E- R; 
277: 20 Cr. h. J- 3*6- 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Reference No. 246-B of 1923. 

October 10, 1923. 

Present: —Mr. Baker, Offg. J. C. 
DAD DIPR a SAD — Acc use d— AppUC ant 

vers us 

DISTRICT MAGISTRATE, YEOTMAL 

—Non- Applicant. 

Extradition Act (XV of 1903), applicability 
of—Berar and Hyderabad State. 

A case of extradition from Berar to Hyderabad 
State is governed by the Extradition Treaty of 
1867 between the Indian Government and the State 
and not by the Extradition Act. [p. 235, col. 2.] 

Revision against an order dated the 
8th September 1923, passed by the Dis¬ 
trict Magistrate, Yeotmal, in Extradition 
Case pending on his file. 

Mr. S. C. Hosali, for the Applicant. 

ORDER. —The facts are that the app¬ 
licant was arrested on 8th July i 9 2 3 
by the Sub-Inspector, Pusad, under section 
54 . clause (7 ), of the Code of Criminal 
Procedure, on suspicion of haying received 
cattle sto’en in the Hyderabad State. 

On 9th July he was placed before 
the First Class Magistrate, Pusad, and re¬ 
manded till 2 ist July, on which day he 
was ordered by the Magistrate to be 

placed before the District Magistrate, 
Yeotmal. The applicant is a resident 
the Basim Taluka of the A kola Dis¬ 
trict. 

On the 26th July 1923 the applicant 
was placed before the District Magis¬ 
trate, Yeotmal who remanded him till 
8tb Aueust 1923 and requested the Com- 
miss ; oner, Berar, to move the State 
authority to send the extradition warrant 
with evidence of criminality within two 

months, otherwise the accused would he 
released. The accused was kept in cus¬ 
tody and remanded from time to time. , 

On August 28th, 1923 evidence of crim 1 * 
nality was received from the Distnc 
Magistrate, Nanded in Hyderabad State, 
and was sent to tne Commissioner; An app¬ 
lication for bail was made on 3rd Septem- 
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bit 1923 and was refused on 8th Septem¬ 
ber 1923# on which day a wire was 
received from the Comnr'ssioner to detain 
the accused in custody til) the arrival 
of the Hyderabad State Police. 

On 20th September 1923 the extradi¬ 
tion warrant together with evidence cf 
criminality, was received from the Dis¬ 
trict Magistrate, Nanded, bat in the 
meantime an application had been made 
to this Court for bail and for quashing the 
proceedings an dan order had been issued 
that the accused should not be handed over 
to the Hyderabad Police pending the dis¬ 
posal of the application. 

The District Magistrate sent in a reply 
to tne Rule issued to him to show cause, 
but -was not represented at the hearing. 
The matter being of some importance I 
ordered notice t 0 issue to the Standing 
Counsel to represent tile Crown and the 
application has now been fully argued on 
both sides. 

It is contended on behalf of the app¬ 
licant that the proceedings are governed 
by the Indian Extradition Act XV of 
1903, which has been applied to Berar. 

The arrest of the accused falls under the 
provisions of section 23 of that Act and 
must, therefore, be dealt with under 
section 10. The provisions of section 10 
have not been complied with, because the 
Magistrate has not made any enquiiy, 
no report has b e en made to the Political 
Agent, Hyderabad, and the accused has 
been detained more than two months in 
custody before the arrival of the warrant 
referred to in section 7 of the Act. It 
was also contended at the first hearing 
that.the warrant was from the District 
Magistrate, Nanded, and not from the 
Political Agent. 


The case for the applicant has beei 
argued on the supposition that the Ex 
tradition Act applies, but lh ; s is not so 
rhis is a case of extradition from Bera 
tr> Hyderabad State and is governed b^ 
Treaty. Section 18 of the Extraditim 
Act specially excepts cases governed 
Treaty. Th e procedure will b e found ii 
C n ™n a l Circulars of this Cour 
? art . N°. 6, page 37, whicl 

^ F rin „ ted m Chief Commissioner' 

Book Circulars (Edition 191;, Vol. IJ 


Part VIII, No. 4, paragraphs 9-11, pages 
20 and 21). 

Extradition between His Exalted High¬ 
ness the Nizam’s Dominions and Berar is 
governed by the Extradition Tr e atv of 
1S67 (Aitehison’s Treaties, Vol. IX, 
page 108). Certain offences have been 
added to those mentioned in the Treaty 
by an arrangement in 1915 between the 
Central provinces Administration, and the 
Nizam’s Government, but we are not con¬ 
cerned with that, as the offence (cattle 
stealing) w*h which the accused is 
charged is in the original Treaty. The 
procedure laid down is that when an acc¬ 
used person is arrested in Berar by or at 
the instance of the Nizam's Police he is 
kept by the Berar Police till a requisition 
is received by the District Magistrate 
for his surrender. This requisition is sent 
by the Nizam's authority, the Talukdar, 
to the District Magistrate thr 0 ngh the 
Commissioner of Berar. together with the 
evidence of criminality. The District 
Magistrate on receiving tne requisition 
from the Commissioner surrenders the ac¬ 
cused person. On no account may he 
comply’ with a requisition made direct to 
him by the Nizam's authorities. 

This procedure 1 as been followed in the 
present ease. The evidence of crimi¬ 
nality a’ong with the requisition has 
been sent by the Dsitrict Magistrate, 
Nanded. vyho is also the Talukdar, to 
tl e District Magistrate, Yeotmal, through 
the Commissioner, Berar, and the District 
Magistrate is. therefore, bcund to surrender 
the accused. 

No timelimit is laid down and there is 
no necessity of a warrant from the Poli¬ 
tical Agent. 

There are, therefore, no grounds for in¬ 
terference; supposing this Court to have 
the power to interfere, which is very 
doubt.ul, th's being a matter governed 

under the ordinary law. 
T.hs Court may* have power under section 
491 of the Amended Criminal Procedure 
Code, but to justify its exercise it would 
have to be shown that the accused was 

? , y or impropeily' detainer in custody, 
wh'ch does not appear to he Ihe case. I 
am, then-fore, cf opimon that I cannot in¬ 
terfere. 

Even under section 15 of the Extradition 
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Act tbe power of this High Court to in¬ 
terfere is ousted except in very- ^ 

circumstances. The learned Standing 
Counsel is prepared to show that e\ eni 
th“ Extradition Act applied the proceed - 
in^s are regular as the accused was re- 
mended by the District Magistrate on 
26th Julv and the warrant was received 
on 2 5th September, within two months. 

I agree with him that section 10 of the 
Act does notcomocl the Magistrate to hold 
an enquiry and in any case the evidence 
of criminality was received on 28th 

August 1923, but I cen hardly follow 

his argument that the period f rom 8th July 
to 26th July, during which the accused 
was in custody, must he excluded, as sec¬ 
tion 23 makes it clea.r that a per so 

arrested under section 54 . c ’ aU * e . V' 1 
Criminal Procedure Code, may be detain 

ed subject to the s\me restrictions as 
are contained in section io, diat is tor 
not more than two months, and lam ot 
opinion that the t w o months would run 
from the date of arrest, 8th Jula . . 

However, it is not necessary to go into 
this point, as the Extradition Act does 

n With regard to the prayer for bail it 
was rejected by the Magistrate on the 
ground that he had evidence before 
him w^chled him to believe that tbe ap¬ 
plicant had committed two offences of cattle 
. theft or of receiving stolen cattle in he 
Nizam’s Dominions and there is not.ung o 
sho w that his opinion is incorrect. 

An?rt from this, once the warrant from 
the‘Nizam's State authority has been 
received the Magistrate has no power to 
admit to bail even under the Extradition 
Act except under sections 8 and 3 (a) 

and therefore, unless the Nizam s authority 
directs boil to be taken, the Magistrate 
can only do so if he reports the case to 

the E-»cal Government. I may refer to 
In re Muflidhar Bhagwandas (i). 

The result is that there are no reasons 
for interference The application is dis¬ 
missed and the papers should be forthwith 
returned to the District Magistrate, 

Yeofmal^ Application dismissed. 




(O 48 Inti. Cas. O74: 43 3*o at p. 320, 20 

Bom. L. R. a° Cr. L. J. 34* 


ALLAHABAD HIGH COURT. 

Criminal revision No. 255 of 1923. 

July 24, 1923. 

Present: —Mr. justice Daniels. 

CHANDU LAL— Applicant 

versus 

EMPEROR—Opposite Party. 

Penal Code (Act XLV of i860), s. 84— UH- 
soundness of mind—Burden of proof 

The plea of insanity being of the nature 01 a 
general* exception , an accused perse n relying 
on it must establish it. 

Criminal revision from an order of the 
Sessions Judge, Saharanpur, dated the 

10th March 1923. ..... 

Mr. S. A. Haider, for the Applicant. 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.— This a somewhat curious 
case The applicant committed an assualt 
on the wife of a Civil Surgeon and was sen¬ 
tenced to nine months’ rigorous imprison¬ 
ment. The defence of insanity was raised 
at the trial. The medical evidence regard¬ 
ing the accused was conflicting. One 
Doctor thought him insane, but on the ether 
hand the Superintendent of the Bareilly 
Lunatic Asylum, under whose supervision 
he was placed, reported and gave evidence 
that he was not insane. Under these cir¬ 
cumstances the learned Sessions Judge 
says that if the burden of proving affirma¬ 
tively the man’s unsoundness of mind had 
been on the prosecution he would say 
that it had not been discharged, but insanity 
being of a nature of a general exception 
which must be proved by the accused 
he was of opinion that the defence had 
failed to prove insanity. This is a correct 
statement of the law and in view 
of the evidence of the Superintend¬ 
ent of the Lunatic Asylum I do not think 
that it can he challenged on the evidence, 
I may add that the case was again reported 
to Government by the Sessions Judge 
for such action as Government might take 
and Government has since returned the 
record stating that it is advised that the 
ma n is not insane. Under the circumstances 
I do not see my way to interfere with tne 
order passed by the Court below. 

I accordingly dismiss the application. 
z K Application dismissed. 


Vo!. yj\ 

TUKAKAM Vi EHPERORi 
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NAOrPUR JUDICIAL COMMISSIONER’S 

♦ COURT. 

C&iminai, Revision No. 234-B of 

I 9 2 3 - 

September 28, 1923. 

Pride? ux, A. J. c. 

1UKARAM Accused—Applicant 

versus 

EMPEROR —Opposite Party 

Penal Code ( Act XL V of i860), s no—Theft 

-Gz:^:-ftr y ~ Minor ’ s p,ofcrty hM by o,he,s 

bota oi P/°P ert y ** the assertion of 

f a ” firt m ,° Tlgh \ thou S h unfounded in 
" and fact, does not constitute theft But a 

mere colourable pretence to obtain or keep pos- 
^'col 0 ! .f° perty does not avail as a defence^ [p. 

orn^rt?/ 1 iS * th V ll ! ty of a guardian of a minor’s 
property to getinto his own hands all the property 

possession 110 '/ ,4 his duty to take P for P cible 

possession °f it but to resort to the I.aw Courts 

, agaJn . st . hllu b y others, fp. 238, col. r.l 
Criminal revision against an oidei of the 

Sessions Judge, West Berar, Akola, in 
Crmnnai Revision No. n c f 1923, dated 
the 15th June 1923. 

Mr. V. N. Bapat, for the Applicant. 

ORDER —This arder also disposes of 
L.riminal Revisions Nos. 235.B to 238-B 
of 1923. The five applicants, namely, Tuka- 
ram, Vishnu, Pandurang. N?rayan and 
t^unwant have been convicted of theft and 
sentenced to fine. One Sakharam Gurao of 
Ganeshpur died leaving behind him two 
widows, Musamnats Dwarkabai and Tanabai 
and minor son. He possessed certain land at 
Ganeshpur, Tahsil Murtizapur, among 
which was held Survey No. 28 and at his 
dea h his minor son became owner. That 
* inched, and the widows we re in possession. 
Each of them adored a son; one Ramrao is 
said to have been adpoted by Musammat 

one . Bhaurjoby Musammat 
Tanabai. Then dispntes arose between 
^sa W m«/ Dwarkabai and Ramrao 
reached the Civil Court which 
appointed one Narayan Sitaram as 
guardian of Ramrao, authoring him, it is 

'r: d ; P l tak 4u Charge of the minor Ramrao’s 

** f hls order was passed on 2 > r d 
March r922 by the District Judge. Akola 3 It 
s alleged that the co-widows in an attempt 
to act to the detriment of the min^T 

baU^sed d ?eld^i 1h th \ properfcy - D warka- 
bai leased field Sarvey No,28 to one R a - 


T uh ° sub ' kased ^he same 
T u U ; Jaiiam and the compia nant 

Ya f f ° J, ‘ The P ro &ecution story is 
that these cuRivated it in i922-2i a nd tlat 

the five accused obstructedthe compafi- 

ant m the cultivation and removed the 

D t f ce -ber I9 22. The Magfs 
4 lds * hat tJie complainant Tukaram 
had cultivated and was i n possession at 
the time I he Magistrate states in his 

judgment 11 

“Though under the orders of the Dis¬ 
trict and Sessions Judge (vide Exhibit D-D 
the accused Narayan Sakharam* wai 

authorized to take possession of the rn-nor 

^Ramrao s) property, evidently he d d not 
do so, for on 12th December 1922 he put in 
an application in the Court of District and 
Sessions Judue, .-ikola, stating that he was 
not yet given possession of the property. 
From this it is also clear thet the accused 
dld n . ot bi'lleve that they could take 

C. S ' IO “ a“ th - C stren « Ul o f District 
Jud 0 e s order, viz. Exhibit hi The 

the defeiice Counsel, Mr. pj n gle 
that the accused took possession because 

el t ? e .u f ° resald 0rders believing bona fide 
that they could do so, cannot be s owed 
Tne accused w e r e not acting bona fide 
1 ey in fact took the law into their 
hands and took possession 0 f Survey jNo 'g 
and removed the crops without even 

Wa ‘ r“ 8 f ?£ D ' Strict and Sessions Judge” 

order on the accused Narayan’s application 
put on 12th December 1922.... They ttm« 
wrongfully deprived the complainant of the 

cropsgrown by ta The dishonest intent on 
of the accused , s, therefore, clearly mad °“ 

The accused were found euilty of th.fr 
and were ? ach fined Rs 30 e | C ept D a r!yan 
who was fined Rs. 50 and in defaidtnf 
payment two months’ rigorous it w* * 

ment was ordered and R^To^Te' 
fine was to be awarded to the enryarxio; * 
as compensation. An application ^orTe! 

vision was made to hT- , e 

who declined to interfere. Hetce^ the 
present application for revision 

ed acted^n ZTttiZT 

had U b tbrOU8h h ‘ sgUardian Narayan^who 

the DfsDict a ? P a° ,nted the S,iardia “ W 
the District Judge, no offence of theft 

can possibly ha ve been committed. I 
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referred to Alzarasawmi Tevan v. Emperor , 
{i),Suraj Alt \\ Atfan Ali [Arfan Ali v. 
Emperor\ {2) , Queen-Empress v. Naguppa (3) 
and Empress cj India v. Bwd/* Singh (4). 

AB'v. A/Jan Ali[Arjn n Ali\\ Emperor 
(2)] lays down that "the removal of prop¬ 
erty in the assertion of a bona Jide claim 
of right, though unfounded in law and 
fact, does no constitute theft. But a 
mere colourable pretence to obtain or 
keep possession of property does not avail 
as a defence/’ 

The principles enunciated in these pub¬ 
lished rulings are undoubtedl> correct but 
they do not seem to me to help the app¬ 
licants in the present case, ft is wed 
known that when a person has been ap¬ 
pointed guardian of a minor's property 
hisdutyis toget into his own hands all the 
property belonging to the minor that he 
can. But if it is held against hni by 
others it is not his duty to take forcible 
possession of it but to resort to the Law 
Courts. Here Nara}an was appointed 
guardian on ?3rd March 1922. Heallowsthe 
lessees of the field to prepaie the land, sow 
and cultivate it and then when the crops are 
ripe with his companions takes forcible 
possession. The crops did not belong to 
the minor, the widow who leased the fields 
might be responsible to the minor for 
their crops or the letting of the land, though 
it is presumed that the widow is entitled 
to maintenance. But the facts did not 
justify anybody acting on beha f of the 
minor to forcibly take possession of the 
crops in the minor’s interest. The 
motive in doing so seems to me very 
clearly dishonest and in my opinion the five 
applicants have been correctly convicted 
of the offence of theft. They dishonestly 
removed property knowing it belonged to 
another. I decline to interfere and reject 
the five applications for revision, 

G. R. d. Applications rejected. 

(1) 28 M. 304; 2 Cr. L. J. 754. 

(2) 36 Ind. Cas. 136; 44 C. 66; 20 C. W. 

J270; 17 Cr. L. J. 456. 

( 3 ) 15 B. 344; 8 Ind. Dec. (n. S.) 23 . 

(4) 2 A. xoi; 1 Ind. Dec. (n. s.) 627. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT., 

Criminal application No. 95 

OF 1923. 

October 3, 1923. 

Present: —Mr. Neave, A. J. C. 

RAM SARUP and others—Opposite 

Party—Applicants 
versa s 

EMPEROR through MOHAMMAD 
HAIDER— Complainant — 
Respondent. 

Civil Procedure Codc( Act V of 1908), O. X X X IX, 
r. x — Suit, dismissal of, Jor default — Injunc¬ 
tion, whether can be grunted — Jurisdiction — Cri¬ 
minal Procedure Code (Act V of i 89 S), 5. 107, 
proceedings under—Attachment oj property, whe¬ 
ther can be directed. 

A Court has no jurisdiction to grant a temporary 
injunction relating to a suit which has been dis¬ 
missed for default, but for the restoration of which 
an application is pending, [p- 240, col. 1)] 

No order of attachment of property can be 
passed in a proceeding under section 107 of the 
Criminal Procedure Code. fp. 239, col. 1.] 

Application against orders of the District 
Magistrate, Bshraich, dated the 9th July 

1923. 

Mr. Ghulam Hasan, for the Applicants. 
Mr. Mojiz Husain, for the Opposite 
Party. 

JUDGMENT. — This is an application 
Under section 435, Criminal Procedure Code, 
for the revision of an order of the Deputy 
Commissioner of Bahraich. 

In order to understand the facts of the 
case it is necessary to go into its history 
in some detail. 

Mouza Murka in the Bahraich District 
was sold for Rs. 25,000 by S. Ali Haider, 
the father of the opposite party, to the 
father of the present applicants on 
the 8th May 1919 and possession was 
given to him on 14th June 1919. He 
applied for mutation which was finally 
granted by the Board of Revenue after 
contest on the 21st September 1920. The 
purchaser was not allowed to retain 
possession Undisturbed and he instituted 
proceedings under section 145, Criminal 
Procedure Code. His right to possession 
was, however, maintained and an applica¬ 
tion for revision made by the opposite 
party was rejected by this Court on the 
3rd November 2920 when they were 
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directed to go to the Civil Court if they 
wished to establish their rights. 

Meanwhile the‘Police had sent up both 
the parties to be bound over to keep the 
pe.^ce under section 107, Criminal Pro¬ 
cedure Code. The applicants were dis¬ 
charged but the opposite party were hound 
over on the 3rd February 1920, and on 
the 28th April 1920 that order was up¬ 
held by this Court. The District Magis¬ 
trate, Mr. Cotton, however, cancelled their 
bonds under section 125, Criminal Pro¬ 
cedure Code. The relations between the 
parties, however, continued to be so 
strained that the Police once more asked 
for actibn to be taken Under section 107, 
Criminal Procedure Code, and on the 
21st November 1920 the District Magis¬ 
trate, Mr. Cotton, passed the following 
order :— 

‘ From the report of the Circle Inspect¬ 
or dated 12th November 1920 there is 
no doubt that the action of Lcla Par- 
shotam Das has been highly provocative, 
at the same time, I am reluctant to bind 
him over when be has been allowed mu¬ 
tation by the Commissioner and this has 
been confirmed by the Board. Murka 
will be taken Under Qarq Tahsil at 
once." 

The village was accordingly taken under 
attachment. 

This was clearly an illegal order. What 
section it is purported to have been passed 
Under, is not shown, but the only pro¬ 
ceedings then before the District Magis¬ 
trate were those under section 107, 
Criminal Procedure Code, in which no 
order of attachment of property’ could 
be passed. Nor can it be maintained 
that it was an emergency order under 
section 146, Criminal Procedure Code, ?s 
none of the requirements of section 145 
were complied with at the time or 
later. 

From time to time applications were 
made by Lala Parshotam Da6 for the 
release of the village but no orders 
favourable to him were passed until on 
4 th November 1921 he was informed 
that it would he released as soon as the 
revenue due on it was paid. This con¬ 
dition was complied with by the appli¬ 
cant. But now the opposite party who 
Jiad in December 1920 filed a civil suit 


23 $ 

fo r a declaration, that the deed of t ransfer 
should be cancelled, applied to the Sub¬ 
ordinate Judge for an order to the Dist rict 
Magistrate directing him not to release the 
village pending the decision of the civil 
suit. 

It appears that at that moment when 
this application was made Ihe suit had 
bec*n dismissed for default but proceedings 
for its restoration to Ihe file were pending. 
The Subordinate Judge sent to the Dis¬ 
trict Magistrate a robhar in the sense 
desired. The Dist rict Magistrate, however, 
replied that the Subordinate Judge's 
order was not warranted by law r nd could 
not be carried cut. The present appli¬ 
cants now put in a petition to the Sub¬ 
ordinate Judge, piaving lhat the ordei 
sent to the Deputy Commissioner might 
be re-called. On this, the Subordinate 
Judge passed a long order to the effect 
that he could not re-call an order which 
had not been obeyed. This was on the 
10th February 1923. 

The applicants next returned to the 
District Magistrate and asked to have 
the village released. O11 the 9th July he 
passed the order which this Court is now' 
asked to revise. In this he held that the 
order passed by' Mr. Cotton fur the attach¬ 
ment of the property was illegal but 
that he was now debarred from releas¬ 
ing it by the order issued from the Court 
of the Subordinate Judge. This he held 
must be regarded as an injunction under 
O. XXXIX, r. i of Civil Procedure 
Code. He was fortified in this view by 
the application which had been made 
under O.XXXIX, r. 4 by the applicants 
and rejected on 10th February 1922 by 
the Subordinate Judge. 

The applicants’ Pleader argues that the 
order cf the Subordinate Judge ought not 
to be regarded asunder O.XXXIX r. 1,Civil 
Procedure Code. None of the grounds 
which would justify the issuing of such 
an order were even alleged by the persons 
who asked for it. They merely said that 
they were apprehensive that the present 
applicants might get the property released 
by the District Magistrate. No inquiry 
was made and no evidence adduced. 

On the ether hand it is pointed out 
that O. XXXIX, r. 1 is tne only provision 
of law under which ihe Subordinate J udge 
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would possibly have acted and the pre¬ 
sent applicants recognised it as such an 
order in their own application under 
r. 4 to have it set aside. It is further 
pointed out that s -, ch an order would 
not be open to revision Under section 115, 
Civil Procedure Code, and, therefore, whe¬ 
ther properly passed or not it cannot be 
called to question now. 

One aspect of the matter which does 
not appear to have been emphasised or 
considered is the fact that the Subordinate 
Judge's order was passed after the suit 
had once been dismissed and before it had 
been restored to the file. There was, there¬ 
fore, no suit penning at the time before 
the Court and it had no jurisdic¬ 
tion to pass any orders. I am 
of opinion that the injunction granted 
by the Subordinate Judge was void ab 
Initio and having been made without 
jurisdiction it can, therefore, be no bar to 
the release of the property. The order 
under which that property was originally 
attached was an entirely illegal order. I 
accord ugly allow this application and 
direct that the property be released from 
attachment in favour of the applicants 
by the Deputy Commissioner ot Bah- 
raicb. 


k. Application allowed. 


The amount due under a contract of the 
lease of toll does not fall under section 221 of the 
Local Boards Act. The words “other sums” 
in that section must be read as ejtisdem generis 
with what precedes them. 

Case reteiried lor the orders of the 
High Court under section 436 of Crimi¬ 
nal Procedure Code by the Sessions Judge, 
Ganjam at Berhampore, in his letter 
Dis.No. 8S3 of 15th March 1923. 

Mr. V. L.Ethiraj, for the Public Pro¬ 
secutor, for the Crown. 

ORDER.— We think the reasons stated 
in the order of the learned Sessions Judge 
are correct and we accept the same. 
The amount due under a contract of 
lease though ol the toll cannot'be treat¬ 
ed os falling within the section 221 of 
the I/O cal Boards Act. The words ‘"other 
sums" in the section should be read 
cjusdem generis with what proceedes them. 
Then again the sum in question, is rot 
payable “under or by virtue of this Act," 
but is payable by the party under the 
contract between the parties. Section 
106 has no bearing on this question; it 
merely authorises the leasing out ol the 
tolls but does not make the money pay¬ 
able under the contract of the lease money 
payable under the Act. We, therefore, set 
aside the order of the Town Sub-Magis¬ 
trate of Berhampore, in M. C.No. 44 of 
1922 as made without jurisdiction. 

v. n. v. 

s - D - Order set aside. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 222 of 1923. 
(Case Referred No. 42 of 1923.) 
September 19, 1923. 

Present:— Mr. Justice Krishnan and 
Mr. Justice Odgers. 

In re PUNYA SyMADO —Accused. 

Madras Local Boards Act (XIV of 1920), 

221-—Money payable under contract of toll lease 
— Other sums /* meaning of. 
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SECRET'.RY OE STATE FO* TNDI\ V. NARSIBHAI DADAB3AI. 


bdmsay high co'J&r. 

Civic, Exr *oroinary Application 

N >. 307 op *92 • 

July 23, 1933^ 

Present :— >‘1 D-iUubh ii Suah, Kt., 

Actin' Chief Justice, and Mr. Justice 

Ciyajee. 

TaE SECRETARY of STATE for 
INDIA — Vpplica st 
versus 

narsibhu dadvbrat FATED 

and a* jt ie<—Opponents 

C-vU P'tuU'c Cxi* (Act v of ,,«) *. £5 

Cy l Ci*rts Act (XIV ot r8o)). *■ ^ Ri 0 i\VL 
—• fn 1 )£ i'ory ori.v — / n. # c///W * 

Cout-Siit for diolxrx'.ion ihxt certain noni.n* 
tio *> >f * Cl sip xl Cox i;iUors arc 
tz*y of S'u*, w'i?lher necessary p* Y ly J 
tion of Sxb-Julto try sui>. 

Tie 11:1'.nj:e of section 115 t | ie ^ IV \ . 
C5da:e Code is wide enough to include an mter- 

locntory order. The High Court will not how 

ever. interfere with an 1 nterlocutory order m 
rev sion. save in cases wherein 
law and a grave wrong are manifest, an 
irremediable by the regular procedure. ip. 242, 

col. 2.] 

Cise-law discussed. T»«mhav 

Tie second clause of section 5 of Bo “^ 
Regulation II of 1827 confers on the Hign 
Court the power to interfere with intcrlocu y 

° r V“• , leclaVat on that the nomination of 

certain numbers to a Municipality by the Com “ J J 
sioner is invalid and illegal, the .Secretary of State 
for lalia s a uece sary party L p. 244. c°». i-J 
S'C; on of the Bombay Civil Courts Act. 

ousts the jurisdiction ot a Subordinate Judg 
to try a suit to woich the Secretary of State for 
Iilia^ is a pirty, irrespective of the fact \\h 
trier he was impleaded as a party at the time 
■w ien tac suit was fi ed or after the suit had 
hen received and registered by the Court. 

Civil ENtr tordin try AppUcition against 
an order passed by the Subordinate Jua 0 e, 
Nadiad, in Sait No. 201 of 19 32 . 

Mr. S. S. Patf-ar. Government Pleader, 
- for the Appl e 1 nt. 

Mr. G. N. Th ikor, (with him Mr. N. M. 
Desai), for the Opponents. 


JUDGMENT. . 

Coyajee, J. —The applicant asks th s 
Court, in the exercise of it^ rev’ s'onai 
jurisdiction to call for the record ant 
proceedings in Suit N). 261 ot l 9 -? 
the Court of the First Class Sibordmate 
Jud'e at Nidi ul, an l to order thit the 
plaint be retimed for presentation to the 
proper Court, on toe groan I, inlet nln, 

16 


thitthe former Court has no jurisdiction 
to try the suit. A Rule was grunted tin 
December 1, 19:2. It has now come on 

for irgunvnt before us. 

Toe material facts of the case are these. 

In Mirch 1922. at a general election of 
Councillors for the Municipality of Nadiad, 
twenty-five persons were elected to hold 
office for a period of three years 0011- 
raencing with April I. In August follow- 
i u o seventeen out of thnt number resigned 
the office, wnereupon a bye election was 
held when eight Councillors were elected. 

As nine vacancies still remained to be filled, 

and as t er e was a failure to elect the full 
n mber the Coinmi>sioner, Northern Divi¬ 
sion p ^porting to act under section 10 (2) of 
tie Bombay District Municipal Act, 1901. 
nomnated the nine persons who figure as 
the first nine defendants in the plaint. 

On October 17, the plaint fEs (now op¬ 
ponents Nos. 1 and *) claiming to be rate¬ 
payers and voters brou* ht the suit winch 

his iven rise to this application. By them 
plaint (paragraph 3) ^ey contended that 
“ the Cjinniissioner ?oheb of the Northern 
D vision directly nomi vated the defend nts 
No, 1 to 9. The Commissi01 er Saheb 
h is *’ot no authority to nominate in tl.is 
way. And as the appointment of such 
nominated members is illegal, they have 
got. no right to sit in the Municipality as 
mem ers and to work therein. In spite 
of th s, we Wrongly apprehend that they 

tikin, r shelter of tie 1 nlawful orders of 
the Comtniss : oner S.iheb are about to sit 
in the Municipality as members and to 
work therein." Then the plaint proceeds: 

“ The cause of action has ar sen..on the 
date O.toLer 14, i 9 22 » wl en the nomina¬ 
tion ot the defendants N- s. 1 to 9 was 
declared by the Municipality. ’ And relief 
is sought in tk. se terms: ‘ That it may 
be ueciaied that the nominaton of tue 
defendants Nos 1 to 9 as mam' ers cf tie 
Nad d City Municip lity made t>\ tnc 
G.vemment is lie al, and that they may 
be restrained by a permanent miu^cticn 
from attending the meetings of the 
M inicipolity and from do ng a y work on 
behi’f of the Mun : cip .lity. and that the 
d-fendant No. iu (». « , the Mon cipalitj ) 
m,v be re-trained by a permanent m- 
jun-tion from treating them as members 
their nomination being illegal." On the 
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same day the plaintiffs applied for and 
obtained a temporary injunction restrain• 
in^ the tenth defendant “from allowing 
the defendants Nos. 1 to 9 to sit as 
members of the Municipality, and from 
dealing with them." 

On October 20, the Government Pleader 
at Kaira applied to the Court praying 
that on the allegations contained in 
the plaint the Secretary of State for 
India in Council should be brought on 
the record of thec'se; it was also affeged 
that plaintiffs had “purposely omitted to 
make the Secretary of State a necessary 
party.” The learned Subordinate Judge, 
on October 26, made him a 'party, as 
defendant No. 11, as in his opinion the 
powers of the Commissioner to nominate 
Councillors would hive to be considered 
when deciding tne suit on th e merits. 
But he also said .— 

“ I allow the application but on con¬ 
dition th it if it afterw trds appears that 
the application h^s been made simplvwith 
a view to oust the jurisdiction of this 
Court and t.ie plaintiffs arc prejudiced 
thereby, it will be open to the plaintiffs 
then to apply that the n.ime of the 
appellant as defendant be struck off and 
the case be tried as if lie was not a party. 
Of course, this does not mean that the 
plaintiffs applicati°n will he granted as 
a nutter of course. The order only means 
that the point will then be fully consider¬ 
ed and final orders passed then.” 

Four issues were then framed by the 
Court, the first two being: (1) Whether 
Government is a necessary party in the 

suit? (2) Whether tnis Court has jurisdic¬ 
tion to hear the suit? These two issues 
were tried first, probably on the ground 
that “the case or any part thereof may 
be disposed of on the issues of law onlv" 
(O. XIV, r. 2, Civil Procedure Code). On 
th? first the Subordinate Judce held 
that although the Secretary of State for 
India in Council was a proper party he 
n °\* Pessary party. On the cecond 
he held that notwithstandmg the fact that 
be had made the Secretary of State a 
party defendant, section 32 of Act XTV 
of 1869 did not stand in the way of l,ic 
trying the suit, the reason bein/that the 
Secre.„ry cf St?to w?s brought on the 


recordon his own application and not at 

the request of the plaintiffs. 

O.i the rule coming on for argument 
before us, a preliminary objection was 
ra’sed, on behalf of opponents Nos. 1 and 2, 
that inasmuch i s the trial Judge had not 
fin illy decided the suit, but only given 
his decision on certain issues of law, his 
order was merely interlocutory, and there¬ 
fore the present application made under 
section 115 of the Code of Civil Procedure 
was not competent. This question has 
given rise to a diversity of judicial opinion. 
Arguments on both sides of it have been 
sufficiently d-scussed and considered in a 
large number of decided cases. We are, 
however, bound to give effect to authorita¬ 
tive pronouncements of this Court. The 
proper grounds and limits of the extra- 
ordimry jurisdiction of this Court “under 
til; Code o' C vil Procedure or otherwise” 
were fully considered by a Full Bench in 
Shiva N.ithaji v. Joma Kashinath (1). The 
res jI ts of the earlier decisions were sum- 
med up thus (page 357] : “ The High Court 

will interfere to enforce the exercise of 
jurisdiction, or to restrain an excess of 
jurisdiction, in cases apparently cabling 
* °r S “ CI1 interference, even though there 
may b= a remedy by suit. When there 
is a remedy by appeal, the cases do not 
appear to warrant such interference, except 
under circumstances in which an appeal 
would manifestly be ineffectual.” And 

J’* pr £ c,ple ' he x re Pertinent, was laid 
doun (page 372) that: “Where an 

p , rovided > the Court will 

with th Crfer A- by any perempt ory order 
with the ordinary course of adjudication 

save ,n cases wherein a defeat of the law 

‘•nd a grave wrong, are manifest and 

There*?much? * 1 ^regular procedure.” 
rule Th 1 h ° be said in favour of this 

on the Hi,hT ag f ° f S - ec1ion rI 5 confers 

cientlv wl ? Urt , Wlde powers-suffi- 
a 1 ^ d< r to delude an interlocutorv 

Bai * 1 AtrT lal Kashibhai v. Nana (2) and 

Si jszx „ d ‘£‘“ s ’- 

£.«<!.. o» cod, ;r,";2d a s 

22 9 (F. BJ. 7 Infl * ^ ur * 6 5 6 »‘ 4 Ind. Dec. (N.S») 

1 ® 35 19 Ind. Dec. (n. s ) 532 

1097. 33 ^* Cas * 358 ; 40 B. 8«i 17 Bom, D. 
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wide and comprehensive import and 
“inasmuch as section 115 is merely an em¬ 
powering section granting certain jurisd'c- 
tion to the High Court, and as the use or 
exercise of that jurisdiction will, within 
the prescribed limits, be regulated by 
the discretion of the High Court, the 
section ought to receive rather a liberal 
than a narrow interpretation:’’ Bai Atrani 
v. Deepsing B.iria (3) (page 9 2 *)- 
The Full Bench decision above referred to 
was approved by another Full Bench of 
this Court in Vithal Krishna v. Balkrishna 
Janardan (4). In Motilal Kashibhai 
v. Nana (2), however, the opinion was 
expressed that the word “ case” may be 
• wide enough to include an interlocutory 
order, but a word of such general import 
must be controlled by due regard to the 
purpose with which the section was 
framed. That purpose was “to enable a 

party to a suit to get a decision or order 

of a lower Coart rectified by the High 
Coutt, when there would otherwise be no 
remedy “ (page 3 7). No reference was made 
to the opin'ons expressed in the two 
Full Bench decisions above alluded to 
and it may be respectfully Pointed out 
that the section itself does not make the 
absence of another remedy a necessary 
condition of its appl ; cablity. This Court, 
however, continued to exercise its revisional 
j urisdiction even in cases where a remedy by 
way of an appeal from the final decree 
was open: cf. Somchand Bhikhabhai v. 
Chhaganial (5). In Irbasappa Mallappa v. 
Bisangowda ( 6) the appellant asked th.s 
Court to revise an order made by the Col¬ 
lector under the Mimlatdars Courts Act. The 
opponents before us rely on the follow ng 
observations occurring in the judgment 
of the learned Chief Justice : “In our 
opinionthe Court should be slow to exercise 
its powers of revision under section 115 
of the Code unless the party applying 
to the Court has no other remedy. But 
in a case where the proceedings which 
are sought to be revised are purely sum¬ 
mary proceedings, which d’d not finally 

(4) 10 B. 610; 5 lad. Dec. (x. s ) 795 (F. B.). 

(5) 10 Ind* Cas. 803: 13 Bom. L,. R. 207; 35 B. 


decide the dispute between the parties, 
then as far as we are concerned we do 
not think that we should exercise our 
powers of revision ” fpage 747*)• I'h's 
view is entirely consistent with the 
s : xth principle laid down in the Full 
Bench decision in Shiva Nathajis 
case (1) (page 372). 

In support of the preliminary objection 
reliance is placed on the decision 
of Macleod, C. J. and Heaton, J., in 
Bai Rami v.Jaga Dullabh (7). 1 here are. 

no doubt, observations in the judgments 
wh'ch, if not read in the r context, might 
favour the opponents, contention. But in 
order to be able to correctly appreciate 
those observations, it is essential to 
know the facts Cf that case. The appli¬ 
cant before the High Court was one 
of six defendants in the suit; although 
served with a summons to appear on 
October 18, 1018, she failed to appear; an 
order was then passed directing the suit 
to proceed ex PaYte against her; on 
December 8 and 12 the case was heard 
and adjourned till July 12; on that day 
she appeared and applied for leave to 
defend the suit; the Trial Judge reject¬ 
ed this application and decl ned to set 
aside h’s order of October 1. It was ;n 
these circumstances that the applicant 
invoked the revisional jurisdiction of this 
Court, under section 115. In his judgment 
the learned Chief Justice fully sets out 
the above facts and tnen makes the 
following observations on winch the oppo¬ 
nents now rely. “We have no po.\er to 
call for the record of any case which is 
under trial by a Court subordinate to 
the High Court. It seems necessary to 
point out that an application like this 
made during the course of a trial asking 
the Court toexercise its powers Under section 
115 in the matter of interlocutory orders 
cannot be countenanced. If such appli¬ 
cations are made in future they should 
not be admitted” (page 802*). And Heaton 
j. t ‘‘If there is one kind of case which 
section 115 most emphatically points to as 
not falling within its terms, it is a case like 
the present, where there is an interlo* 


243. 

(6) 57 Ind. Ca9.432; 22 Bom. h. R. 746; 44 B. 

595 - __ 

•Page of 40. B.— (Ed.] 


( 7 ) 57 Ind. Cas. 55#; 22 Bom. L. R. 801; 44 B. 

619. __ 

•Pages of 22 Boin, I*. R*— 
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cutory order on an incidental matter 
•which does not prevent the further pro¬ 
gress of the suit*' (page 802*). The remarks, 
it is true, are not confined to the parti¬ 
cular case then before the Court for 
they were obviously meant to apply to a 
class of cases. But the class intended was 
one. of wh : ch th :t particular case was 
but a type. The judgments contain no 
reference to the earlier Full Bench deci- 
S’ons of th s Court, and it is impossible 
to say that their Lordships were dissent¬ 
ing from those authoritative pronounce¬ 
ments. 

I, therefore, hold that this appl’cation 
ia competent under section 115 of the 
Code of C i vil Procedure. In any event, 
our powers derived from section 5 of 
B-»mbav Regulation II of 1827 are very 
wide. The powers thereby conferred on 
the Sadder Dewanv Adawlat were 
transferred to this Court by section 9 
of the H’gh Courts Act, 1861, end they 
continue still in force b\ virtue of sec¬ 
tion I06 of the Government of India Act. 

The question then is whether the app¬ 
lication before us discloses a fit case 
for the exercise of our extraordinary 
jurisdiction. In my opinion it does. 

The main question in the suit relates 
to the legality and validity of the 
nomination of nine Municipal Councillors, 
whose ordinary life is three years. The 
plaint was filed in October 1922. If we 
do not interfere now, but 3 llow the 
litigation to r U n its full course throw: h 
the Trial Court and the Court of Appeal, 
the applicant’s ultimate success can vie 1 ^ 
no practical results, beyond a mere 
Waste of time, energy and money. More¬ 
over, delay in a matter of this nature 
mast necessarily prejudicially affect public 
interests. 

On the first issue, th e r e ca D be no 
doubt on the case as made in the plaint 
that the Commissioner ought to have 
been Joined as a party defendant. Th e 
lower Court concedes that h e is a proper 
party. I hold that he is also a neces- 
fary party The sole aim and purpose 
of the suit is to a void the nominations 
made by him, in the exercise of statu¬ 
tory powers. Those powers are conferred 

0 n him bv the » n the interests 

♦Page of 22 Bora. L. [k,eL\ - 


of the public. It is necessary to hear 
him before it could be decided thpt the 
nominations made by him were illeg a l. 
For what is the relief which the plaint¬ 
iffs claim; The plaint says: "It may 
be declared that the nomination of tie 
defendants Nos. 1 to 9 as the members 
of the Nadiad C'ty Municipality niade by 
the Government is illegal/' It is ob¬ 
vious, then, that Government is a neces¬ 
sary party. 

On the Second issue, the finding of the 
Subordinate Judge is manifestly wrong. 
He has already added the Secretary of 
State for India in Council as a party to 
the suit ; he :1s a necessary part}. 
Section 32 of Act XIV of i8fg comes 
111 the wav of his trying the suit. The 
learned Judge does not attempt to 
ascertain the meaning of the section 
’tself. He says; “There are Very f«W 
reported cases’* 0 n th a t se c tio n . He 
therefore proceeds to consider some 
decided vases bearing on section 80 of 
the Code of Civil Procedure and concludes 
that ‘the Court has jurisdiction to hear 
the suit when the Secretary of State has 
been made a party by the Court at his 
own request and no suit has been in¬ 
stituted against him by the plaintiffs.** It 
is not easy to follow his process of 

reasoning. Section 32 is in these 

terms:—■ 

No Subordinate Judge or Court of 
Small Causes shall receive or register a 
suit in \yhich th e Government or any 
tncer of Government in his official 
capacity- i s a party, but in every stub 

+u Se JudSe or Court shall refer 

u p1a ’ nt,ff t0 the District Judge, in 
whose Court alone (subject to the pro- 

instituted. ,,SeCt ' 011 * 9) SUCh suK sbaU * 
It was urged before us that that sec¬ 
tion merely prohibits a Subordinate Judge 
from receiving or registering a suit of 
the nature therein described, but that it 

does not prevent him from trying it. I 

“ ”“ ab le t0 accept this desperate con- 
uction of the enactment. A Subordi- 
e .J^dge is not a ministerial officer 
ppointed for the purpose of receiving 
or registering suits. When he receives 
and registers a suit he does it for the 
purpose of trying it. There can be no 
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object in preventing him from rec e, ving 
and registering a suit, if it was intended 
to leave him'free to try it. The section 
confers tlu exclusive jurisdict o.i of try¬ 
ing suits of a specified description on 
the District Judge. The other construc¬ 
tion would leave the enactment at the 
mercy of a litigant ; he could avoid 
these provisions of the Act by contri¬ 
vances which ar e easy to imagine and 
not necessary to describe. 

For these reasons I Would make the 
Rule absolute and direct that the lower 
Court should return the plaint to the 
plaintiffs to be presented to the proper 
Court. Plaintiffs to pay costs of this 
application; and also costs of the de¬ 
fendants in the lower Court one set. 

Shah, Ag. C.J.-I am of opinion that 
this Court has jurisdiction to interfere in 
a case of this kind, and that under the 
circumstances of this case we _ should 
interfere in the ex<_rcise of that jurisdic¬ 
tion. . - 

The preliminary objection as to the 
jurisdiction of this Court to cal! for 
the records of this case under section 115 
of the Code of Civil Procedure has 
teen elaborately argued. But I am not 
prepared to accept the contention that 
at no interlocutory stage ot a suit this 
Court can interfere under that section. 
Various decisions have been cited at the 
bar on both sides as to the meaning 
of this expression “anv case which has 
been deeded by any Court subordinate 
to'the High Court, and in which no 
appeal lies thereto.' 1 I do not think that it 
can serve any useful purpose to attempt 
to lay down any definition of "acase which 
has been decided.*' Where the question 
of jurisdiction such as arises in this case 
is involved, and where tl:e subordinate 
Court has decid d that question, the case 
cannot be held to be outside the scope 
of the expression The interlocutory stage 
of the proceedings will e\idently be a 
point to be considered in deciding whe¬ 
ther it is a fit case for interference. On 
a question of jurisdiction arising at an 
interlocutory stage under circumstances 
which in essential ,particulars bearing on 
the preliminary point are simi’ar to the 
circumstances in the present case, tnis 
Court interfered in So-ntohand Ehikh&bhai v. 


'HAI DADABHAI. 

Chhaganlal (?). Among the decisis 
which ha\ e 1 een cited 1 have not been 
able to fu deny c; le, where it is held b}’ 
this Court that tie ILgk Ccuitlas no 
jurisdiction to call fur the record of a 
cose, in which the question of jurisdiction 
is involved at an interlocutory stage under 
section 115 of the Code c.f Civil Pncedure. 
The real safeguard against undue or 
improper interference at interlocutory stage 
is not to put a restricted meaning upon 
an express-on which is comprehensive 
emugh to include a case like the present 
but to exercise it with due regard to the 
circumstances of tie case, and tie nature 
o. the questcn of juTisd’ction. A 1 pointtd 
out in Shiva Nathaji v.Jctna Kashmath 
(j) “ the O urt cannot in pose cn itself 

limitations w thout regard to circum¬ 
stances." Even assuming that the case 
is not covered by section 115. 1 think it 
would dearly he co\ered b\ ike words 
of the second clause of section 5 °f 
Boml ay Regulation II of 1827. 'lboi gh 
the Regulation on this point is repeal'd, 
this Court st .11 retains tie power 1 nder 
the Statutes, which the Sudcier Dewany 
Ad wat had under the said repealed 

clai se. . . 

As regards the secord question, on tl e 
eaU; e of action, as disclosed in the plaint 
and tl e nature of the relief clain ed, I 
think that the Commissioner oi the 
Secretary of State lor India in Council 
is a ne' es ary part}-. The dh tint ton le- 
tween a necessary party and a proper 
party is real ; and it is not always easy 
to draw that distil ction. The learned 
Subordinate Ju< ge was of opinion that he 
was only a proper party' and not a neces¬ 
sary party. It is tiue that the rel ef by 
way of injunction is directed against the 
other defendants and ;t may be sa d 
that the relief by way of deck.rat on is 
n ( ,t absolutely essental. But it is clear 
that ti e pr i cq a 1 , if not the only, quts- 
ti< n of real importance involved in the 
suit relates to th e validity of the Com¬ 
missioner’s order ; and on the whole I 
think that the presence of the officer 
concerned or the Government before the 
Court is necessary in order to enable 
the Court to effectually and completely 
f .djidcate upon the question inv< lvedin 
the suit. This *uit cannot be justly tried 
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and decided and the declaration sought 
cannot be made in the absence of the 
officer of the Government. I, therefore, 
consider the applicant a necessary party. 
The judgment of the lower Court pro¬ 
ceeds upon the basis that he is not a 
necessary party. It is not essential for 
the purposes of this case to decide the 
question whether section 32 of the Bombay 
Civil Courts Act will necessarily oust the 
jurisdiction of a Subordinate Judge in 
a case where the Government or the 
public officer is not a necessary party* 
but is kept on the record merely because 
the case between the private parties may 
be more effectually dealt with. It iscon- 
ceivab e that an order such as was made 
by this Court in Narayan Vevku v. 
Sakharam Nagu (8) may imply that the 
jurisdiction was not necessarily rusted. I 
reserve my opinion on this point. Bit 
where the Government or any* officer of 
Government i n In's official capacity* is a 
necessary party, as in this case, it is 
clear that section 32 oc the Bombay Civil 
Courts Act must apply. it makes no 
difference in its application that the 
public officer or the Government has not 
been joined by the plaintiff as a defendant 
from the beginning before the ‘.uit is re¬ 
ceived or registered. The argument, advanc¬ 
ed by the learned Counsel for the opponents, 
that if the suit is once received or registered 
and if the Government or the public 
officer is made a party afterwards, ti e 
bar created by section 32 against the 
jurisdiction of a Subordinate Judge can¬ 
not apply, does not deserve any serious 
treatment. I reject that argument 

K is dcr to my m i n d that it would 
be futile to allow this suit to go on in 
the Couri of a Subordinate Judge It jc 
a case in which we ought t 0 pr e v en t 
further proceedings in the Court, wh'ch 
according to law cannot entertain them. 
In the view which we take as to the 
Secretary of State for India i n Council 
being a necessary party it would be a 

? aS ; ° f *l eg . al assum Ption of jurisdiction 
if that Court were to try the suit ' 

I, therefore concur i n the order pro- 
posed by my learned brother. P 

z ’ Rule mads absolute 


(8) n B, 519 at p. 523; 6 In< 3 . Dec. ( N . s .) 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1034 of 1918. 

May 25, 1921. w 

Prebent. Mr. Justice Broadway ard 
Mr. Justice Abdul Qadir, 

GURDIT SINGH —Plaintiff— 

Appeli ant 
versus 

KARAM DAB— Dependant— 
Respondent. 

„JfZ ide 2 C \ Ac i (I T. o/ l 8 7 2 )> 5 • 101 —-Suit on un - 
restored bond—Ex ecution admitted—Full con¬ 
sideration denied—Burden of proof—Question of 
fact or law—Second appeal. 

In a suit on an unregistered bond, the de- 
iendant admitted execution. The receipt of 
consideration was not denied but it was not 
adirutted in full and it was pleaded finally 
that whatever debt had been incurred had been 
repaid. The Trial Court placed the onus c f prov- 

ii° f 4 C ° nsi i traticn c-nthe defendant 
but the Appellate Court took a contrary view 
On second appeal : J 

. H . e l d ’ I 1 ) that the onus D f proving absence of 
consideration lay on the defrrdant; (p. 247, col. 1] 

U ”? er + v th v dU • IU tanCfS ° f thc CaSf * 

the question of the burden of proof was a q u es- 
[p 0, 2 47. ?ol. a ?0 C0Uld b ° a S^atedin second appeal. 

Second appeal from a decree of the Dis¬ 
trict Judge Jhehim, dated the 2nd 
Maich 1918 reversing flat 0 f the 
Subordinate Judge, First Class, Jhehim, 
dated the 12th November i 9l? . 

lan^ aT(laI SeWa Ram Sin Z ht for tke Appel- 
Mr. Devi Dy a l, for the Respondent. 

JUDGMENT .--One Gu rdit Si'neh instituted 

a suit against Karam Dad for the re¬ 
covery of R.s. 1,400-being the pr'ncraland 

^ reSt dUe on l bon d executed by Karam 
SK x 3 th of June i 9 to f 0 r r s . 600. 

The defendant admitted execution of the 

SUlt but alle g^d that the bond 

tri . o? T Cn t ea as tke one of a 

rn ' e f. of , otheT . bon ds and that the amount 

ZZt ma t nly of Merest and com- 

ddendant an l 1 for that T eason the 

tion fn ffill C toadmit Considera¬ 

tion m full. It was also oleaderi that 

repaid™ debt had been >nenrred had been 
„, T be ejecution o t the bond having been 

adnnfaed and a plea of repayment having 
" the Trial Com placed the 

onus of proving want of consideration on 
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the defendant and after recording such 
evidence as the parties cared to produce 
a decree was passed m favour of t. c 
plaintiff for Rs 1,200. Against this decree 
Keram Dad preferred an appeal to the 
learned District Judge. This appeal was 
accepted and the plaintiff's suit dismissed, 
the learned District Judge be’ng of opinion 

that the onus of proving consideration should 

have been placed on the plaintiff and 
that this onus had not been discharged. 
Against this decision Gurdit Singh has 
come up to this Court on appeal through 
Mr. Sewa Ram Singh wldle the respondent 
has been represented by Mr Devi Dial. 

In our opinion the view taken by the 
learned District Judge is erroneous No 
doubt, the bond was an unregistered one 
but on the pleadings we are unable to 
hold that tie onus of proving considera¬ 
tion was on the plaintiff. The execution 
of the bond bad been admitted Ihe re¬ 
ceipt oi consideration was not denied it 
merely being alleged that full considera¬ 
tion could not be admitted. R.nally, 
repayment of the debt was definitely 
aliened. In these circumstances the trial 
Court rightly placed the onus on the de 
fendant to show that the bond was with¬ 
out consideration. In any event having 
regard to the frame of the issue as o 
consideration, the appellant would a e 
been entitled to a remand m. order to be 
given an opportunity of proving corsider- 
ation, a fact which the learned District 
Judge has lost sight of. Mr Devi D.a 
contended that the proper allocation ot 
the onus probandi was a question of lac 
wlrch could not be exam ned n second 
appeal and in support he referred us to 
a decision by Johnstone, C. J. reported c.s 
Kaura v . Kalu Ram (1). That decision 
however, is really aga’nst Mr Devi Dyal. 

for there it was held that there was no 
oeneral rule that “the question of imposi¬ 
tion of onus probandi is not a Q v e ~ 
tion o* law for the purposes of second 
appeal.” In the present case we bine 
no 1 hesitation in holding that the question 
involved is one ot law e nd in our vieivn. 
above expressed, the learned District J & 

was wrong. 

(1) 40 Ind. Casixoo3i 36P.W. R; if* 7 * 
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We accordingly accept this appeal with 
costs throughout and setting aside the 
order of the learned District Judye re¬ 
store the decree passed by -he Inal 
Court. 

N. H. 


Appeal accepted. 


BOMBAY HIGH COURT. 

Original Civil Suit No.2405 of 1923. 

July 17. 1923- 

Present :—Mr. Justice Mulla. 
SUBHADRABAI— plaintiff 

versus 

MAHOMEDBHAI I. M. ROWJI— 

Defendant. 

Vendor and purchase)—Interest on unpaid 
purchase-money, agreement as tc— Liability oj pur¬ 
chaser—Wilful default oj vendor—Default of loth 

parties, effect of. . ___ 

Where a contract of sale of immoveable prop¬ 
erty provides that it irom any cause whatever 
the purchase-money is not paid by the date fixed 
the purchaser shall pay interest on the unpaid 
purchase-money at a certain rate, the vendor .an- 
not claim interest if delay m payment of the pur¬ 
chase-money occurs owing to his ■\villul default, 
as he cannot take advantage of his own wrong. 

^WiUiams v} Glenion, (1866) 1 Ch. App. 200 at 
p o 0 6- 35 L. J. Ch. 284; 12 Jur. (N. S) 1751 *3 L. 
T 7»7’ 14 W. R. 294 and In rc Woods and Lewis 
Contract. (rSni>) 2 Ch.211 at p.213; 67 L. J Ch 475; 
78 1 .. T. 063: 46 \V. R 043: T. L. R-- 457 . 

affirm 1 g (1898) 1 Ch. 433! 7 *> h. T.250. 4 6 w - R * 

3 Lapse of time occasioned merely by the defeet 
of the- vendor’s title not known to him at the elate 
of the contract, especially win rc mime d.ate steps 
are taken by the vendor to rc me d} the defee 
will not, however, exempt the purchaser from pa} - 
ini- interest on the unpaid purchase-monc y un¬ 
der such a clause as the above, [p. 250, col. 1.] 

In re Woods and Lewis Contract {1 898) 2 Ch. 

211 at p. 213; 67 b. J- Ch. 475 : 7 VVt 8 c‘ 8 ? ? Oi 
W R 64^:14 T L R 457 affirming (1898) x Ch 

433; 78 L.T.250; 46 w. R. 373 . Inre Young and 

Hurston's Contract, (1885) 31 Ch.D. *68^ 54 L- J_ ^ 

X He£ing and MeHoih Contrail ^ ^ 

L ll re*Mayo*of London and Tubbs’ Contract, 
, tSqi i 2 Ch 524 at pp. 539 . 54°1 6 3 b. J- tJi- 

7 ch 9 . r. 33"; 

"^ore^'delay in the payment of th^ purchase- 
SK 3 the 

dety was camed-e^Lively « the part of the 
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vendor, which alone entitles the purchaser to exemp¬ 
tion from liability to pay interest under the 
clause. [P 251, col. 1.] 

Mr. M C. SUnload, for the Plaintiff and 
De endant No. 2. 

Mr. K-mga, Advocate-General, for 
Defendant No. 1. 

JUDGMENT — This is an originating 
summons taken out by the plaintiff and 
the second defendant (purebssers) for the 
de’ernrnation of the question whether 
the first de f endant (vendor) is ent : tled 
to interest on the balance of the purchase- 
money from February 18, 1923, as claimed 
by h ; m. 

On January 18, 1923, the plaintiff and 
the second defendant purchased certain 
immoveable property at an auction-sale 
held by the fi r st defendant as mortgagee 
of the property’ for Rs. 1.19,500 subject 
to certain conditions of which a print is 

Exhibit A herein. On the same day the 
purchasers paid Rs. 30.000 as earnest. 
The sale was to becomrleted on February 
18,1923. After the date of the agreement 
for sale, the purchasers' attorneys took 
search of the register of assurances when 
they discovered that the property was 
subject to a mortgage dated August 11, 
1S73, but there was no re-conveyance. The 
amount of the mortgage was Rs. 2.000, 
the parties to the mortgage were Hindus; 
and, having regard tothe rule of damdupat 
the mortgagee would not be entitled to 
more than Rs. 2,000 for interest. 

The above tacts were brought to the 
notice of the vendor’s attorneys, on 
February 17, 1923. On February 27 the 
vendor's attorney’s wrote to the purchasers 
complain ng that the purchasers had not 
completed the purchase and that the 
vendor would cla m nterest as provided 
by condition No. 6. To this the purchasers' 
attorney replied on March 1, stating that 
as the said mortgage was still subs sting 
the title was not marketable, and they’ en¬ 
quired what the vender proposed tc do 
to make the title marketable. To this 
tbeTe was no replv. 

The purchasers then took out an originat¬ 
ing summons for the determ* nat’on of 
the question whether they were entitled 
to retain Rs. 4,00^ to meet the morti ar ee’s 
claim. The summons was aig^ed befere 
me oa April 13, and I delivered judgment 


cn Aprl 17, declaiing that Ihe vendor 
was bound to complete the sale cn 
payment of the talarce of the purchase- 
money less Rs. 4,000 for prircpal and 
interest and Rs. 150 for the costs of the 
re-conveyance, and I directed the pur¬ 
chasers to deposit Rs. 4,150 in Court to 
meet the mortgagee’s claim. No arguments 
were addressed to me on the question 
of the costs of the summons, ard, 
bel’eving thftthe costs o: the sale were 
to be equally’ divided between the paitics, 
I d’rected that the costs of the sum¬ 
mons should le costs in the sale. Tlis 
order was made under a misr.pprehtnsion, 
for under condit on No. 1 8 all costs ot the 
sale Were to be boi ne by’ the pur cl as< rs The 
matter was mentioned tome on June JI, 
and on June 14, 1 mod fied the order and 
directed in effect that each pr.rty should 
bear hs own costs of the summons. 

In the meanwhile, on Aprl 17, the 
purchasers’attorneys vr tetothe vendor's 
attorneys that the order for costs was 
made under a misapprehension. Tie 
vendor’s attorneys rep] ed on ^prl 18, 
stat ng that ihe order was usual oid<r 
made on summonses of this k ; nd, f rd 
they rtqtrred the purchasers to complete 
the matter. To this letter the purchasers' 
attorneys replied on Ihe same cay re¬ 
iterating that the older as to costs was 
made under a misapprehension ard they 
cla mod to retain Rs. i,oco with them 
until the question of costs was firally 
determined by me. The vendor's attoiieys 
npled on Aprl 25, day nr the I v r- 
chr.sers right to R s . i con or ary 

olher sun . 'Ihe vei dor also cla H-* d 
nbrest from Februr.iy 38, beiig the 
date fixed for C'Tnplet'ng ’ the isale. 
Ioinh-r corresponds ce passed 1 e'w« f n 

the partes, and on May 2. the vender's 
attorneys made what I think was a 

very fa r proposal to the purchasers'at¬ 
torneys, namely, that the purchasers 
should pay the balance of the purchase- 
money and complete the purchaje with¬ 
out pr t ji dce to the vententions of the 
partes on Ihe ct interest. ;As 

to costs they wrote Hat they world reifin 
Rs. 1,000 w'th than a r d not part with 
ti e m< nty unt.l ihe quisticr o' c< sts was 
deteJnrr.ed by the Court. The Pur¬ 
chasers did 'r.ot accept the offer and 
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bv their letter ot May s, they insisted 
on retaining Rs. 1,000 with their attorneys. 

Oi May 4 , the vend n s a ttemeys wrote 

to the purchasers’attorneys as follows. - 
“With reference to the 2nd paragraph 
vour letter, in view of your attitude regard¬ 
ing the sum of Rs. 1,000, we are instructed 
to S state that our client insists upon 
interest also being paid or the amorn 
thereof being deposited either wi h t 
firm or with our firm before roniple 
tion. Of course your clients must take 
steps as regards the question of costs 
and also as resards the question 
interest on or before June 15 

failing which the amount of interest w 11 

become payable to our client. 

The purchasers did not reply to the 
above letter. On June 11 the POicbasers 
attorneys applied to me to reconsider the 
quest on of costs and on the same £y 
they wrote to the vendors attorneys 
enquiring whether he was prepared to 
complete without claiming any intcresI fhcy 
knew full well that the ve ; dor insisted 
unon his J.aim for interest, and I do not 
r any reason why they made ^he above 

order directing each party to bear hi. own 
costs of the summons. 
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The present summons was taken out 

« n c^ S N°“ condition 

* S “T^e'purchaser of the property shaU 
pay the balance of his puicWffloW 
to the said mortgagee wiflim one cMen- 
dar month from the day of sale and« the 
same from any canse whatever be n<* 
so paid the purchaser shall pay e e ~ 
on his unpaid purchase-mor.e> at the 
rate of to| per tent per annum 

the end of one calendar month from the 

date of sale to the day on which the 

same is actually paid. The 
shall not, however, be entitled to c_ 
any rents or income that might be earned 
out of the said property before payment 
of the entire balance of the 

money. This stipulation is w'thout pe 

iudice to the rights reserved to the mort 
gag«e under other conditions. 


It was contended for the purchasers 
that the delay in the cmrp'etxm cf the 
purchase was caused by the w lful default 
„f the vender in refusing to complete 
unless the whole ba ai.ee of the pr.ee 
was paid, though the mortgage of 1873 
was Still subsisting, and that the pur¬ 
chasers were not liable to pay any’ interest. 

On tL-e other hand, it was argued for the 
vendor that the refusal d d act anxunt 
to wilful delault, and that the purchasers 
were brund to pay interest at ties *a 
of xoi per cent, per annum fr< m I ebiunry 

18, 1923, being the date fixed for com- 

pletion until the sale was completed. 

The words used in cond tion No. 6 a e 
"from any cause whatever, but ,t has 

long since been settle d that the fcneral- 
ity of these words do not a low a 'tndo 
to claim interest wl ere delay occi rs by 
his "wilful default.” The Courts have so 
construed those words as to P^ejit a 
vendor fum taking advantage of his 
own wrong’ See Williams v. Glevton 
(i) and in re Woods and Lewis' Contract 
(2 . in WHhams v. Glnton (i) the 
vendor contracted to sell a moiety ot an 
estate to G'.enton, the purchase to be 
completed on June 24, 1854, ana u 

"from any cause whatever,” the Tmrchase 

should not be completed on t^t day 
the purchaser was to pay J nteres *- Afteir, 
the agreement for sale the other part- 
owner set up a claim to the entirety, 
and refused to produce the deeds. Tie 
vendor filed a W for partition # and a 
decree for partition was* made in J y 

sS^.-gSrMKrW 
ra: i. ss*? ■.«. U4 

interest on the Purchase money. It vas 
held bv the Court of Appeal that the 
circumstances were not such as to exempt 
the purchaser from payment of 
according to the contract. In the cour.e 

(I) (1866) I Ch. APP- 200 
Ch. 284; 12 Jur. (K. s.) 175 . 13 L- T. 727 . 4 

1,898) a Ch. 2 .x at p. 2 x 3 ; %Ijr J. Ch. 473! 

^Jag^Vs) x <£' 4.3:78 t T. a,o, 4* W. *. 

273 - 
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of his judgment, Sir J. T. Knight*Bruce, 
Iy. J. said(p. 206) :— 

“The vendor may he, in a sense, wrong 
in not having his title read}* at the time 
specified; but I repeat it has notorious¬ 
ly been long settled that the mere exist¬ 
ence of difficulties as to the title, 
justifying the purchaser in refusing to 
complete until they are removed, does 
not exempt him from that clause relating 

to interest.There must be something 

more than that kind cf default which I 
have mentioned: there must be, I might 
almost say, some serious misconduct on 
the part of the vendor to exempt the 
purchaser from liability to interest. Her 0 
there is nothing of the sort. The pur¬ 
chaser might possibly have exempted him¬ 
self from interest by investing the pur¬ 
chase-money; he might, and possibly with 
success, have refused to b e bound by tlie 
contract ; but he did neither.” 

The above case is an authority for the 
proposition that lapse of time occasioned 
merely by the defect of the vendor’s 
title not known to him at the date of 
the contract, especially where immediate 
steps are taken by the vendor to remedy 
the defect, as was done in In re Woods 
and Lews' Contract (2), does not exempt 
the purcnaser from paying interest. 

In In re Young and Harston’s Contract 
(3), the clause as to interest contained 
the words, “if from any caU.se what¬ 
ever other lhan wilful default on the part 
of the purchaser.” In dealing with the 
expression “wilful default," Bowen, T. J. 
said (page 174) — 

“The term‘wilful default’... .is not a 
term of art .....Default is a purely re¬ 
lative term, just like negligence. It 
means nothing more, nothin?*' less, than 
not doing what is reasonable under the 
circumstances—nol doing something which 
you ought to do, having regaid to the 
relations which you occupy towaids the 
oth er persons interested in the transac¬ 
tion. The other word which it is sought 
to define is ‘wilful*. That is a word of 
familiar use in every branch of law, and 
although in some branches of the law 
it may have a special meaning, it 

(3) (1885^ 31i Ch. p. 1O8; 54 I,. J. Ch; Il 44 ; 5, 
87 « 34 wi R. 8 4i 50 J. P, 245. ‘ 53 
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generally’, as used in Courts of Taw, im¬ 
plies nothing blamable, but merely that 
the person of whose action or default 
the expression is used, is a free agent, 
and that what has been done arises from 
the spontaneous action of his will. It 
amounts to nothing more than this, that 
he knows what he is doing, and intends 
to do what he is doing, and is a free 
agent." 

The observations of Bowen, T. J., were 
cited with approval in In re Helling 
and Merlon s Contract (4) in In re Mayor 
of London and Tubb’s Contract (5) and in 
Ben nelt v. Stone (6). 

I now pass to consider whether the 
delay in the present case was occasioned 
bv the wilful default of the vendor. 
Applying the above observations to the 
.’acts of the present case, I think that the 
delay was caused by what I may call 
in the words of Kmght-Biuce, L. J., 
“seiious misconduct on the pr.rf of the 
vendor.” Immediately the purchasers* 
attarneys discovered the defect in the 
title, they brought it to the notice of the 
vendor by their letter of February 17. 
The mortgage of 1873 being still sub¬ 
sisting, the vendor was not entitled to 
payment of the whole of the purchase- 
money as if the mortgage did not exist. 
He insisted, however, on payment of the 
whole of the purchase-money’, which 
obviously' he was not entitled to do. 
The purchasers had no alternative but to 
take out an originating summons which 
they did on March 28, 1923. In the 

language of Bowen, T. J., he did not do 
what he ought to have done. He ought, 

I think, to have accepted the price less 
the amount of the mortgage claim, but 
he relused to do so. The refusal was 
unreasonable : it w’as arbitrary and un¬ 
justifiable. What, then, isthe period for 
wh’ch the purchasers should be exempt¬ 
ed from payment of interest ? The 
mortgage was discovered by their attorneys 
on or about February 17. But the 
originating summons was not taken out 

_ ( 4 ) (1893) 3 Ch. 269; 62 I,. T. Ch. 783; 2 R. 5431 
69 L. T. 266; 4 2 W. R. 19. 

( 5 ) (x 894)2 Ch. 52 4 at pp. 539, 54 o; 63 L. J- Ch. 

580; 74 L.T.719. 

(6) (1903) 1 Ch. 509; 72 I,. J. Ch.340; 8 t IcT. 

3 51 51 W* R; 338. 
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until Match 28, 1923, and this delay has 
not been explained. further, the pur¬ 
chasers were wrong in insisting upon re¬ 
taining Rs 1,006 for costs. I think they 
would have been well advised if they had 
accepted the offer made by the vendor s 
attorneys by their letter of May 2. Had 
the offer been accepted, the purchase could 
have been completed by May 8. If no 
such offer had been made, 1 should have 
held that both parties were in the wrong, 
the vendor in refusing to complete unless 
interest was paid for the full period of 
the delay, and the purchasers in refusing 
to complete unless they were allowed 
to retain Rs. 1,000 for costs. Both parties 
being in the wrong, it could not be said 
that the delay was caused exclusively 
by default on the part of the vendor, 
which alone entitles _ the purchaser to 
exemption from liability to interest under 
the interest clause : See In re Mayor of 
London and Tubbs' Contract (5). Again, 
there was no reason why the question of 
interest should not have been raised by 
the first summons. Tne vendor had set 
up that claim by his attorneys’ letter 
of February 27. Having regard to all 
the facts of the case and the conduct 
of the parties, I think that the pur¬ 
chasers should pay interest from February 

19, I 9 2 3 » u p to July 9 » I 9 2 3 , being the 
date on which the purchase was complet¬ 
ed, except from March 28, 1923. the 
date of the first originating summons 
(No. 1208 of 1923) to May 8 when the 
sale ought to have been completed, to 
which ought to be added a further period 
of ten diys, being the period necessary 
for preparing papers for the originating 
summons after tue dite of the discovery 
of the mortgage. The total period of ex¬ 
clusion will thus be fifty-two days. Eech 
party to bear his own costs of the sum¬ 
mons. First defendant to be at liberty to 
add his costs to his mortgage claim. 
Counsel certified. 

x. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1454 

OF 1917 . 

May 18, 1921. 

Present: —Mr. Justice Abdul Raoof and 
Mr. Justice Harrison. 

KANSHI RAM and others—Defendants 

—Appellants 
versus 

Musammat IIARO—Plaintiff 
— Respondent. 

Evidence Act (I of 1872). s. 101 —Construction 
of document—Agreement by surety—Security de¬ 
posit, confiscation of — Justification—Burden of 
proof. 

The plaintiff deposited security money with 
the defendants, a partnership firm, on behalf of 
one of the members thereof, the agreement being 
that if the business suffered any loss, the other 
partners would be entitled to deduct the 
share of the loss of that member from 
the security money. After the partnership 
came to an end the plaintiff sued to recover his 
deposit. The defendants contended that in order 
to succeed the plaintiff was bound to prove that 
there had been no loss in the business: 

Held, that upon a correct interpretation of 
the agreement the burden of proof was on the de¬ 
fendants to show that the business had suffered 
any loss and in the absence of such proof, the 
plaintiff was entitled to a decree, [p. 252, col. i.j 
Second appeal from a decree of tbe Dis¬ 
trict Judge, Amritsar. dai e o the 23rd April 
X917, confirming that of the Sub-Judge 
First Class Amritsar, dated the 12 th 

December 1916. 

Mr. Manohar Lai, for the Appellants. 

Dr" G. C. Narang, for the Respondent. 

JUDGMENT.— The facts of this case are 
few and simple On the 10th of April 
1906 Pala Mai and Kansh ; Ram entered 
into a onrtnership bus'ness witff one 
Mohan Lai. Mohan Lai was to be the 
managing partner, and was to keep the 
accounts. Pala Mai and Kanshi Ram had 
to find funds. On the 30th ot July 1906, 
Musammat Haro, the plaintiff in this case, 
stood surety for Mohan Lai and executed 
a security-bond under which she mort¬ 
gaged a house for Rs. 1,000, and depo¬ 
sited Rs 1,000 in cash. The partnership 
was entered into for a period . of two 
years. The plaintiff brought this suit for 
the recovery of Rs. i.ooo which were de¬ 
posited in cash on the allegation that 
the partne-ship business had come to an 
end, and that no loss had been incurred . 

She also claimed interest, Th* suit was 
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at first d'sm’ssed upon a technical ground his shai 
by the Trial Court. On appeal it was failed t< 
remanded under O. XU, r. 23, C’vil Pro- were rig 
ce lur Co)e. An appeal against the order cordingl) 
of remand to the Chief Court having d 

failed the case went down to the Trial n h. 
Court for decision. The chief question for 
decision on the pleadings was the question 
of burden of proof. The defendants Nos. 1 
and 2 contended that the plaintiff in 
order to succeed was bound to prove that 
there had b e en no loss in the bas ness. 

The plaintiff, on the other hand, argued 

that it lay upon the defendants to prove 

that the business had suffered loss, and 

that they were entitled to detain the \ppe; 

moiey due to her. On the case coming 

back to the Trial Court the second time, 

Mohan Lai, for whom the plaintiff had p n 

stood surety, was also impleaded as a Munshi 

defendant to the suit. Both the Courts 
below found that the defendants Nos. 1 
and 2 had a right to call upon the Lala J- 

defendant No. 3 to give accounts, and 
that they were not entitled to detain the Transfer 
money belonging to the plaintiff with- — Transfer 
out showing that the business had result- to Properly 
ed in loss. The suit was accord ngly ...^ decd . 
decreed by the Trial Court and the decree wheVthVf 
was upheld by the lower Appellate Court. [p. 253, col. 

The defendants have come up in second Mr. Rc 
appeal to this Court, and it has been lar.t. 
contended ou their behalf by Mr. Manohar Mr. Jai 
Lai that the decision of the two Courts JUDGM 

below on the question of burden of proof plaintiff v 

was wrong. We are clearly of opinion he had p 
that the two Courts below have taken the dhurs of la 
right view of the question of the burden defendant 
of proof. A reference to the hypotheca- the defem 
t on bond itself clearly shows what the in his fav 
contract between the parties was. One The pis 
of the clauses in the document is that in the defent 
case the business suffered any less and iji 1900 an 
Mohan Lai .refused to pay his share of the defen< 
su.h loss on demand being made, paja lease to th 
Mai and Kanshi Ram would be entitled ment the 
to deduct from the security money, the the fatzid 
share, due to them on account 0 f the plaint in h 

... . He f lir tf 

Upon a correct interpretation of the lease was : 
words of this deed there is no doubt the consid< 
that the burden of proof lay upo n de- The lear 
fendants Nos. 1 and 2 to show that the to be a ge 
business had suffered any loss, and that a'decree~ 
they had called upon Mohan Lai to pay first consid 
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his share of the loss. This they have 
1 ailed to show, and the Courts below 
Were richt 'n decreeing the suit. We ac¬ 
cordingly dismiss this appeal with costs. 

Appeal dismissed. 

N. H. 


| PATNA HIGH COURT. 

? Appeal from Appellate Decree 

No. 594 of 1920. 

; March 21, 1922. 

Present: Mr. Justice Ross. 
Mu?ishi GOBTND PRASAD— Plaintiff 

—Appellant 
versus 

Lala JAGDEEP S AHAI— Dependant 

—Respondent. 

Transfer of Preferty Act (IV of 1882), *. 54 

Transfer of land—Deed of relinquishment—Title 
to Property , whether passes. 

A deed of reljnquisLnieut does not confer a 
title and title to land cannot pass by admission 

fp h ?53, wl x a t ] U C re( l uires a deed o f conveyance. 

Mr. Rai T. N. Sa/iai, for the Appel¬ 
lant. 

for the Respondent. 

JUDGMENT. Ihis is an appeal by the 
plaintiff who brought a suit alleging'that 
he had purchased 2 bighas 18 kanals 10 
ahurs of land in 1900 in the jarzi name of the 
defendant and that on the 7th Mav 1918 
the defendant executed a deed of r e lea s e 
in his favour but refused to deliver it. 
The plaintiff claims declaration that 

the defendant was a benantidar purchaser 
hi 1900 and prays for a decree ordering 
the defendant to deliver the deed of re¬ 
lease to the plaintiff. In his written state¬ 
ment the defendant denied that he was 
the farzidar of the plaintiff or that the 
plaintiu had purchased the property. 

He further alleged that the deed, of re¬ 
lease was intended to be a coveyance but 
the consideration had not been paid. 

The learned Munsif thought the deed 
to be a genuine deed of release and gave 
a decree. The District Judge, however, 
first considered the question whether the 
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plaintiff or the defendant was the beneficial 

owner of the property 

On this question he finds that the de¬ 
fendant was the beneficial owner. He then 
went into the question of the Ladavi deed 
and held that if there was no considera¬ 
tion the defendant was not bound b> the 
deed but that in fact the defendant ha a 
proved that he executed this document 
because the plaintiff promised to pay him 
Rs. 250 which had not been paid. He, 
therefore, modified the decree oi the 
Munsif by ordering the plaintiff to 
pay Rs. 250 and the defendant to 
deliver the s~le-deed on receipt ot this 
amount. The contention in second appeal 
is that under section 92 of the Evi¬ 
dence Act no evidence was admsss Die 
to show any contemporaneous agree¬ 
ment for the payment ot Rs. 250 and 
that as the execution of the deed is a dim 
ted, the plaintiff is entitled to a decree lor 
deli ver y thereof unconditionally. How 

the learned District Judge has found as 
a tact that the derendant was the bene¬ 
ficial owner ot this property. 
aim. _ 4 -Vi 1 Cl Itii - t.Vi 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 

No. 2771 of 1920. 

July jo, 1922. 

Present -—J list ice Sir Asutosh McoVcmc, 
Kr., and Mr. Justice Chotzner 
KUNJA MOHAN CIIAKRaV. .R 1 A 
AND another—defendants—Appellan rs 

versus 

MaNINDRA CHaNDRA ROY 
CHAUDHURY and another— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of SS ’ 

t.) 20 -i, O. XXI. r. 3—Bengal Tenancy Act 

VIII of 18S5), s. M 4 —Rent su ' f — ’Cause °f 

action—Place of suing—Execution of decree—Sale 
of immoveable property outside jurisdiction, validity 

of— Jurisdiction, want of. effect of. „ wr#lv 

Section 144 of the Bengal Tenancy Act merely 
lavs down where the cause of action m suits >c 
tween lanellord and Unant shall, for the 
of the Code of Civil Procedure, be dee med to hat e 
arisen; it does not say in winch Court the ■■ « 

is to be instituted. To asccrtaui tb s recouise 

must be had to the provisions of section -o 
the Code. [p. 054, col. 2.J 

Where the landlord only wants a money-decree 
the suit may be instituted in the Court witlnn 
the local limits of whose jurisd.c ™ ttr«. 


ial owner ot this property. ieridw- where, tomw. J “th« landlord seeks 

The prayer intheplaint, therefore, must for « nt or ejectment, the suit must be 

ther the plaintiff is entitled to the de¬ 
livery of this deed.' Nowit has been held 
repeatedly that the deed of relinquish¬ 
ment does not confer a title and tha 
title to land cannot pass by admission 
when the Statute requires a deed. 

Jadu Nath Poddar v. Rup Lai Poddar 
(1) and Dharant Chavd Boid v. Mouji 
Sahu (2). Here the parties have been 
trying to effect by release what could onO 
be effected by conveyance. This docu¬ 
ment is oi no effect whatsoever in tians- 

. . . , . A 1 1 _ f _ . 1 « T T /V t h/1 


a rteorec lor hth ua i. 

treated as one for recovery of immoveable prob ity 
within the meaning of section 16 (4) of the Cuil 
Procedure Code and must be instituted 111 the 
Court within the local limits of whose jurisdiction 
the property is situate, {p. 259, col. 2 .J 
Case-law discussed. 

The oulv case in which a Court is entitled to 
sell immovable property beyond the local Imnts 
ot its jurisdiction is that provided in O. XXI 
r 4 of the Civil Procedure Code A sale of mu h 
property in any other case is without Jurisdiction 
P P II a Court has no jurisdiction 

over th” subject-matter, its judgments and orders 
are m re nullities, and may not only be set aside 
at any time by the Court in winch they are ren¬ 


ment is ol no effect whatsoever m tmns- at^ny time ny VoiS by every Court 

fering the title from the defendant to the ^ wiiich they «e ; presented. ^Court^bm. 
plaintiff. 


iWIftlU. # . 

The appeal is dismissed with cosip. 

K H Appeal dismissed 

33 C. 967; 4 C. L. J. 22; 10 C. W.N. 650 
x6lnd.Cas. 440; 16 C. I*. J. 43 6 * 


a 


in irisdiction ite judgment is not merely void- 

-thority 'arbitrary 

pmver under the forms, but without the sanction 
of the law These principles apply, not only 
t MS Courts bjt 

Accordingly where an Appellate u n pf 

Etb£ & tnakeSp for the lack or defect 
of jurisdiction. IP* 2 5 * co1 ' 
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, he V!ew tak en by the Dislrict Judge has 
een assaiJed as contrary to law. 

., 1S ” ot disputed thai thetenureis situ¬ 
ated within the jurisdiction of the Court 
o, the Munsif at Kurigram within the dis- 
! r,ct of Rang pur. The suit lor rent 
however, was instituted in the Court of 

over the subject-matt 1 r at , tbe head-quarters of that 

nullity, even though hie- ; ‘ c ' 1,le defendants did not appear, 
Mntoi tr the jurifdiii.di 11 *«e result that the suit was decreed 

lOt be So infpTnrr tf /1 tc, CX TKa h . 

I Jlle decree was then executed 

? r tlle hi stance of the plai n tifc s and the 
tenure was brought to sale in the Court 
ere th e decree had been passed. On 
1( ?.se tacts, the delendants contend that 
ie decree was made and the sale was 

he.d without jurisdiction. 

fn support of the contention that the 
decree was made without jurisdiction, 
reliance has been placed upon sub-section 
U) ot section 144, Bengal Tenanc> Act, 

"d’ch is m thete terms:—"The cause ot 
action m all suits between landlord and 
enant as such shall, for the purposes 
ot the Code of Civil Procedure, be deemed 
o have arisen within the local limits of 
the jurisdiction of the Civil Court which 
would have jurisdic'ion 'o entertain a 
suit or thepossession of thetenure or hold-. 
jng i n connection with which the suit 
is brought." This provision, it will be ob¬ 
served, does not specify the Court where the 
suit i s to b e instituted. It merely de- 
mes the expression ‘cause of action’ as 
app led to suits between landlord and 
tenant for the purposes of th e Code of Civil 
rocedure. that this is the true score 
or the section is clear from the decision m 
tazlur Rahim Abu Ahmed v. D W arka 
Hath Chowdhry (r). I n that case, it was 
ruied that section 144, Bengal Tenancy 
acx ^sconiiontd by sections 15 and 17 
J? . lhe Civ, i Procedure Code of 1887, and 
rriat consequently a suit for rent was r e - 
quired to be instituted, subject to pecuniary 
limitations, in the Court of the lowest 
grade competent to try it. Sir Francis 
Maclean, C. J., pointed out that section 144 
merely lays dawn where the cause of action 

in suits between landlord and tenant shall, 
r° r he purpose of the Code of Civil Proce¬ 
dure, be deemed to have arisen: it does not 


Ledgard y But/.o A. 191: 13 I. A. 134: 4 Sat. 
P. C. J. , 41; ^ Ind. Dc-o. (x. s.) 561 (I*. C.), Minakshi 
N.1U11 v. Subr.1n1.1nya Sastri, 11 31 . _>o- i.t 

SV? 5 Sar \ P * C - J- 54; II Ind. Jur. , 9 ,; 

4 Ind : ? ec - <»; S-) IS (P. C.), and Gurdeo Singh v. 
Chandnka Singh, 1 Ind. Cas. 913; 36 C. 193: 

5 C. I*. J. 61 r, referred to. 

„. T .^ e _ prov j sion contained in section 21 of the 

C 7u, P !'° C f dur . e Code is an exception to the well 
established rule that where the Court has r.o 
inherent jurisdiction 
of suit, its decree is a 

parties may have consented ir the j u n .-..a 
01 he Court, and cannot be- so interpreted as to 
have a wider application than what is justified 
by its terras, [p. 256. col. 2.) 

Section 21 of the Civil Procedure Code does 
not bar a defendant from questioning the validity 

0 ,. a , n . eKCutiou Sa ^ e beld without jurisdiction 
which is the root of the plaintiff’s title, [p. 2 s6, 
col. 2; p. 237, col. 1.] 0 

Appeal against a decree ot the District 
Judge, Rangpur, dated the 20th July 
1 9 2 o, reversing the decree of the Munsif, 
First Court, at Kurigram, dated the 2nd 
June 1919. 

. Pibus Suren dr a Chandra Sen and Dwi- 
jendra Krishna Dull, for the Appellor ts. 

Babu Mo hint Mohan Chaaravam, lor 
the Respondents. 


JUDGMENT.— This is on appeal by the 

defendants in a suit for recovery oi pos- 
session or, in the alternative, for assess¬ 
ment of rent. The disputed tenure 
Jf as be,d b - v the defendants under 
tbe . Pl^ntifls and fell into arrears. The 
plaintiffs thereupon instituted a suit for 
arresrs of rent and obtained? decree. I D 
execution of that decree the tenure was 
sold on the 8th January 1907 and was 
purchased by the landlord decree-holders 
for the sum of Re. j. On the 29th 
April 1918 the plaintiffs landlords 
instituted the present suit for eject¬ 
ment on the allegation that the 
defendants were in unlawful occupation, 
notwithstanding the sale of their tenure' 

The defendants urged that the decree had 

been made and the sale had been held 
without jurisdiction. So that their interest 
in thetenure had not been affected there 
by. The Trial Court accepted this conten¬ 
tion as well founded and dismissedtjhecHim 
for ejectment, lhe Court, however, made 
a decree for arrears of rent. TToon 
the District Judge has reversed that deci¬ 
sion and made a decree in ejectment with 
mesne profits. On the present appeal 


(1) 30 C. 453; ? c. W. N. 
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say in which Comt the suit is to be 'eeks a decree for money. 
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instituted. To ascertain this, we must to 
to section 17 of the Code of Civil Procedure, 
1882, which provides that all other suits, 
chat is, other than those mentioned m sec¬ 
tion 16, shall be instituted in a Court with¬ 
in the local limits of whose jurisdiction 
the cause of action arises. This, in the 
case of suits between landlord and tenant, is 
controlled bv section 144, Bengal Tenancy 
Act which tells us where, in such suits, 
thecause of action shall be deemed to have 

arisen : i. e., within the local limit s 
of the jurisdiction of the Civil Court which 
would have jurisdiction to entertain a 
suit for the possession of the holding or 
tenuie in connection with which the sui 
is brought. We must consequently turn 
to the provisions of section2o of the Code 
of 1908 which replaces section 17 of 
the Code of 1882. Now section 20, 
provides that subject to the limitation 
aforesaid, that is the limitations set out 
in the preceding sections, every suit shall 
be instituted in a Court within the local 
limits cf whose jurisdiction (a) the 
defendant or each of the defendants, 
where theie are more than one, at 
the time of the commencement of 
the suit, actually and voluntarily re¬ 
sides or carries on business, or personal¬ 
ly works for gain; or (6) any of the defend¬ 
ants, where there are more than one, 

at the time of the commencement of the 
suit, actually and voluntarily resides or 
carries on business or personally works 
for gain, provided that in such case, either 
the leave of the Court isgiven, or the de¬ 
fendants who do not reside, or cany on 
business or personally work for gain as 
aforesaid, acquiesce in such institution, 
or (c) the cause of action wholly or in part, 
arises. Consequently under section 20 (c) 
of the Code of 1908 read with sub-sect ion 
(1) of section 144, Bengal Tenancy Act, 
a s,uit for rent may be instituted in the 
Court within the local limits of the juris¬ 
diction of which lies the property in respect 
of which a suit ior possession may have 
been brought. This, however, does not 
exhaust all the provisions of section 20. 
C lauses (a) and ( b) of section 20 allow a 
landlord to institute a suit for rent where 
the J enant resides. This must obviously 
be limited to cases where the landlord 


Where 

however, t'ne landlord seeks a deciec foi 
ren» as also ejectment under section f 4 >, 
Bengal Tenancy Act, the suit must be treat¬ 
ed as onefor recovery of immoveable pro¬ 
perty within Hie meaning of clause (4) of 
section 16 and can consequently be insti¬ 
tuted in t.,e Court within the local limits 
of whose jurisdiction the piopertv is situate, 
in the case before us, there is evidence to 
show that at the time the suit for rent 
was instituted, the defendants resided with¬ 
in the local limits of the Court of the Mun- 
sif at the headquarters of Die District of 
Rm'-pur. The suit was consequentjv 
brought in a Court which had jurisdiction 
and the decree cannot successfully be im¬ 
peached on that ground. The view we 
take is supported by the decision m LJirnia- 
min Nayayan v. Madhavyav Venk'Hcsh {-) 
where it was rilled that a suit to re¬ 
cover the rents of land situated Hi Dis¬ 
trict T.may be brought in District S.,where 
the defendant is residing, although in such 
suit the plaintiff’s title to the land m res¬ 
pect of which the rent is sought to be 
recovered may incidentally come m ques¬ 
tion. . , ,, 

We have next to consider whether the 

sale was held with jurisdiction. As we 
have already stated the sale was held by 
the Court which had made the decree. 
That Couit had jurisdiction over the 
person of the defendants but not over 
the disputed property. In these circum¬ 
stances, it is plain that the Court was not 
competent to bring the property to sale. 
The only case in which a Court a 
is entitled to sell immoveable prop¬ 
erty beyond the local limits of its’ 
jurisdiction is that provided in O. XXI 
r. 3 of the Code of 1908 which provides 
as follows:—“Where immoveable property 
torms one estate or tenure situate within 
the local limits of the jurisdiction of 
two or more Courts any one of such 
Courts may attach and sell the entire 
estate or tenure.” This provision was 
inserted for the first time in the Code 
of 1908 and gave effect to the deci¬ 
sion of this Court in Ram Lall Moitya v. 
Batna Sunday % Dabia (3). We must hold 


(A 

(3) 


6 B. H. C. R. A. C. J. 29. 

12 C. 307; 6 Ind. Dec, (k.S.) *° 9» 




INDIAN ©AS! 


KtfNjA. MO a AN ChAKRAVARTY V. MANINDRA CHANDRA ROY » 


[1923 


accordingly that the sale was held without 
jurisdiction. 

This brings us to the question of 
the effect ot such sale. In our opinion, 
there is no 100m for controversy, that the 
sale was a nullity. In support ot this 
conclusion reference may be made to the 
decision in Rtijlciitshmi Dasec v. Katyaycuii 
D.isee (4). It is an elementary principle of 
law that if a Court has no jurisdiction 
over the subject-matter, its judg mei * s and 
orders are mere nullities, and may not 
only be set aside at any time by the Court 
in which they are rendered, but be declar¬ 
ed void by even* Court in which they aie 
presented. If a Court has no jurisdiction its 
judgment is not merely voidable but void 
and it is wholly unimportant howpreci.se, 
ceitain and technically correct its proceed 
ingsand decisions may have been; f it has 
no power to hear and determine the 
cause, its authority is wholly usurped and 
its judgments and orders are the exeicisc 
of arbitrary* power under the forms, but 
without the sanction of the law. These 
principles apply, not only to Oiigir.al Courts 
but also to Courts of appeal. According iy 
wheie an Appellate Couit does not possess 
jurisdiction to review the act ion of the Court 
below, jurisdiction cannot be coni erieduj on 
it by consent ot theparti e s; and any waiver 
on their part cannot make up foi the lack 
or defector jurisdiction. This view has 
been recognised by the Judicial Committee 
in Legdard v. Bull (5) and MinadShi Naidu 
v. Subramanya Sasiri ( 6 ). Reference may 
also be made to the decision ot this Court 
in Gurdeo Singh v. Chan dr i rid Singh (j) 
where the authorities on the subject are 
reviewed. 

It was contended, however, on behalf of 
the respondents that although the sale 
was held without jurisdiction,andalthoug h 
the proceedings could not be validated 
on the ground of acquiescence, still the 
proceedings might be deemed as 
those of an arbitrator chosen by* the 


tt Ind.Cas. 464; 38 C. 639 at p.6fi8. 

9 A. 19*; 13 I. A. 134; 4 Sar. P. C. J. 741; 
Dec. (w. 3.) 561 (P. C.). 

11 M. 26; 14 I. A. 160; 5 Sar. P. C. J. 54; 
Jur 393; 4 Dec. (n. s.) 18 (P. c.). 

1 Ind. Cas. 9x31 36 C. X93J 5 C. I,. J. 611, 


parties. In support of this proposition 
reliance was placed upon a passage from 
the judgment of the Judicial Committee in 
Legdard v. Bull (5) where Lord "Watson 
observed that wdien, in proceeding spending 
beiore the Court, the pari iesagree toaccepl 
the Judge’s decision as final ever. 1 hough 
the Court may not have jurisdiction, they 
thereby constitute the Judg e a quasi- 
arbitrator. The e' ft 'ect of such agreement 
is that the decision of the Judge is not 
appealable and cannot be questioned 
in any way. But though the Judge 
may be considered as an arbitrator, 
his decision is not, and does not, in any 
way resemble, an award; Burgess v. 
Morton (8). This principle, however, has 
no applicavion to the circumstances oi the 
present litigation. The decree was made 
ex parte-, the sale was held ex paric-, and 
consequently* it cannot be assumed that the 
parties, that is, the decree-holder and 
the judgment-debtor, agreed to constitute 
the Judge as their arbitrator and to abide 
by the sale held by* him. 

Finally*, reierer.ee has been made, in the 
course of the argument, to section 21 
ot the Civil Procedure Code, which forms 
the basis of the view taken by the District 
Judge. That section provides that no objec¬ 
tion astothe place ot suing shall be allowed 
by any Appellate or Revisior.a] Court unless, 
such objection was taken in the Court 
of first instance at the earliest poss fcJe 
opportunity*, and in all cases where issues 
are setlled, at or beiore such settlement; 
and unless there has been a consequent 
failure of justice. That provisions was in¬ 
serted tor the first time in the Code of 1908 
and is framed on the analogy ot section H 
or the Suits Valuation Act of 1884. The 
provision is an exception 1o the well-es¬ 
tablished rule that where the Court 
has no inherent jurisdiction over the 
subject-matter of the suit, its decree 
is a nullity even though the parties may 
have consented 1o the jurisdiction of the 
Court. This exception cannot obviously 

be so interpreted as to have a wider appli¬ 
cation than what is justified by its terms. 
It is possible lorusto hold that sectional 
debars the defendants from questioning 

(8) (1896) A. C. 136; 65 I*. J. Q. B. 3**1 73 
I». T. 7x3. 
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the validity of the execution sale which 

is the root ot the title of the plaintiffs. 

When the Judge has no inherent jurisdic¬ 
tion over the subject -matt e i of a suit, 
theparlies cannot, by their mutual con sen » 
convert it into a proper judicial process, 
although they may constitute the J u ^ e 
their arbitrator and be bound by his de¬ 
cision on the merits when these are sub¬ 
mitted to him. This, how c ver, can be 
accomplished, only when the parties have 
expressly consented to such a procedure. 

The result is that this appeal is allowed, 
the decree of the District Judge is set aside 
and that of the Court ot first instance 
restored, with costs both here and m the 
lower^Appdlate Court. 
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LAHORE HIGH COURT. 

Second Civil Appbai. No. 1210 

of 1921. 

November 11, i 9 21 - 
Present:— Mr. Justice Broa . d ^* r 
BASHAM ALT — D cfendant—A r p eiaant 

versus 

IJM \R HAY \T—PLAINTIFF. Muscwwtat 
MCJLVI.VtC and otheks —Defendants 

—respondents. 

Muhammadan Law—Succession—Several heirs 

J£os™s?on of one heir-Adverse possession^ 

^^efchC^e where several co-hrirs succeed to 
the 11 property of a deceased Muhammadan £b» 
tn he found whether an entry by one 
is an entry on behalf of himself alone or on be¬ 
half of a/the heirs and the finding is one of fact. 

Khaiersa Hajee v. Puthen Veettil , 6 Ind. Cas. 

50; 34 M. 31 x; 20 M. I/. J .288; 8 M. I4. T. 4; (|9 j) 
?» w N 3 aa’i. Was r-ud-din y Biot, 89 F. 

R.’ 1888, Lachman Singh v. Sohan Singh, 97 p * R - 

,g9 S^u'd from a decree of the Sub¬ 

ordinate Judge, First Class, Sialkot 'l 31 ®, 1 
the 2i,t M,roll 1921, affirming that ot 
the M insit, First Class, Sialkot, dated the 

Lala Arttar Nath Bhatta for Sheikh 
Gulab ud-Din, for the Appellant. 

Dr. Nand Lai, for the Respondent. 


JUDGMENT.— One Umai Hayat sued 

for possession by p.irtit on cf certain im¬ 
moveable property. The pr ncipal contest- 
ia T defendant was Hasliam All. The 

Trial Court having granted Umar Hayat 
a deciee, Htsham Ali appealed to the 
Sub-Judge urging that the suit was barred 
bv lim tation. H»s appeal having been 
dismissed l.e htscomeup to this Court 
in second appeal and 1 have heard Mr. 

Amir Nath Baat-a on his bel.alf, The 

property in sut or ginaliy belonged ° 

S.imand and Sakand.r who <hed 5© years 
or *o?go. and for the appellant it was 
contended that he and his ancestors had 
been in possession as sole owners during 

this period for wInch reason it was m 
cumbent on Umar Hay.it to show that hehad 
been in possession within the last twelve 
years ; for Umar Hayat it was apparent¬ 
ly urged that when the estate fell m, a ll 
the persons entitled to share took posses¬ 
sion or that at any rate whoevtf took 
possession did so on behalf of all th« 

persons entitled to share. __ 

The lower Appellate Court in reliance on 
Khadirsa Hajee v. Puthen Veettil ( 0 , and 
Lachman Singh v. Sohan Singh (2), held 
the suit to be within time. It nas 
however gone further and has held that 
the property in suit is jomt at the P r ®' 
sent time, a* deposed to by even the defend¬ 
ant's own witnesses. 

In Khadersa Ra^ee v. Puthen Veettil (1), 
it was held th.*t when a Muhammadan 
died intestate his estate at once vested 
in hs heirs as tenants-in-common^and 
there was noono charged by law with its 
distribution. It was also held that to a suit 
brought by one of the heirs to recover his 
share Art. 144 ot the Limitation Act 
appled so far as immoveables were con¬ 
cerned Mr. Bhata contended that as 
the Muhammadan Law did not recognise 
a joint family such as is recognised by 

H'ndu Law no ten.iucy-in-common cpmes 

into existence on the death of a Mu am 

mrdm and limitation commences to run 

against each individual h' ,r flo “ 
date of the deatn. In support ot this 


(1) 6 Ind. Cas. 50: 34 M. sir;. 2 ° M. h. J.2*«( • 
M. L. T. 4; (1910) M. W. N. 447. 

(2) 97 P. P* 1890. 
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contention lie referred to Nasir-ud-din v. 
Lai Bibi (3) an authority which certainly 
is in point. 

The decision Lachman Singh v. So^an 
Singh (2) referred to by the lower Appel¬ 
late Court and relied on by Dr. Nand 
Dal for the respondent is a little difficult 
to apply to the present case. 

At page 290 Plowden, J., says : “I do 
not doubt that when an estate devolves 
in its entirety, upon several persons jointly 
and one of them enters upon or takes 
possession of the estate that entry maybe 
an entry on behalf of all, and that the 
consequent possession of a co-heir, who 
has thus entered on behalf of all, is the 
possession of all the co-heirs. Whether the 
entry is an entry on behalf of all the 
co heirs or on behalf of the entering co¬ 
heir alone is a question of fact ; and in 
the absence of any evidence it maybe 
presumed and often would be presumed 
as a presumption of fact, and not of law, 
to be in 'entry on behalf of all the co¬ 
heirs." 

At page 292, however, Benton. J., does 
not accept this proposition; as to the nature 
bi the presumption, he says “ Generally 
speaking in this country one of several 
sharers who enters on an inheritance should 
I think be regarded as acting on his own 
behalf only unless there be circ umstances 
which paint to a d herent intention." 

That case deals with Sikhs or Hindus 
and the above remarks, even if not so 
teonflcting, can scarcely be held to be of 
general application. 

■ ' In each case it h? s to be found whether 
in entry by one sharer was an entry on 
behalf of himself alone or on behalf of 
all and the finding is one of fact. In the 
prestent case the lower Appellate Court 
teem3 to have held that the entry was one 
sn behalf of all as a matter of law. 
oi^ven if ' t.iis be erroujous- however 
• re is the finding that the property 
sought to be partitioned is actually joint. 
It wduld seem to be immaterial therefore 
what the nature of the original entry may 
hia've been. The plaintiff comes into Court 
ask ng for th» partition of joint property 
and the Courts have found on the •vidcnce 

8 ’5*.: •!. .>1 .i-i . . ■_ . \ 

( 3 ) 89 P. R* l 8 88 . 
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that as a fact the property is joint. On 

this finding of fact the suit is within time 

and I accordingly dismiss this appeal with 
costs. 


z. K. 


Appeal dismissed: 


UPPER BURMA JUDICIAL COMMISSION¬ 
ER’S COURT. 

Secndo Civii, Appear No. 536 op 1921. 

May 22, 1922. 

Present: —Mr. MacColl, A. J. C. • 
MaUNG CHIT U—AppEixant 


MAUNG THA KU and another 

—Respondents. 

Civil Procedure Code ( Act V of 1908), O. XXI, 
r, f l j execution of decree—Record destroyed—Proof 
of decree — Secondary evidence . 

When a decree-holder wishes to obtain execution 
o a decree the record of which he alleges has been 
destroyed, he must prove the contents of that 
core , and this can only be done by means of 
secondary evidence. For this purpose statements 
ot persons who merely heard the judgment pro¬ 
nounced are not admissible in evidence. What 
I.-, requ red is an oral account of the contents of the. 

judgment or decree by «omeone who had read the 
one or the other [p. 259 , col. 2 .] 

M - Mukerjee, for the Appellant. 

t for the Res P<>ndents. 

I 9 1 9 tlie respondents 
sued the Appellant f 0 r ejectment from a 
piece of land. 


The suit was contested and it is said to 
have been decided on the 1st November 
J 9 X 9 - The Court House was burnt on 
the 13th November 1919 and with it the * 
record. No appeal was filed and no steps, 
were taken by either side until the 26th 
January 192r when the respondent Maung. 

• a * one a PPlied for’ execution say¬ 

ing ia a decree bad been passed in his 
tavour. He prayed that the Appellant 
might be ejected from the land and that 
he might be airested and imprisoned for 
fa lime to pay costs, which he said amount- 

fA, 0 ^ s * The appellant contended 
1 ■ j i? s ln ,'°ther cases in which the record 
hid een burnt fresh suits were instituted, 
taut course should also betaken in this 
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case. The Township Judge heldan enquiry 
with a view to finding out what the deci¬ 
sion in the suit had been and then without 
coming to any exact finding on the point 

directedMaung Tha Ku to be put in posses¬ 
sion of the land and later had the appel¬ 
lant arrested and imprisoned for failure 
to pav costs, though there was no evidence 
what the costs amounted to and not a 
single witness had stated that the appel¬ 
lant bad been directed to pay them, The 
appellant appealed unsuccessfully and 
has now come up on second appeal. 1 
is urged that the decree must be proved 
by secondary evidence and that there is 
no such evidence; on the record. For the 
respondent Maung Tha Ku it is urged 
that on the authority of Nutur Banoo v. 

Hossein All Khan (i) cited on page 94 ot 
Messrs. Woodroffe and Ameer Alls 
Oivil Procedure Code, 2nd Edition, a fresn 
suit for possession of the land would oe 
barred and that if theprovisions of section 
or. Evidence Act, have not been strictiy 
complied with a fresh decree can be pre¬ 
pared from the materials on the record 
and executed. There is another ruling 
cited on the same page of the same book 
tit Ranee Ematnun v. Hardyal Singh 
in which it was held that in such circum¬ 
stances a fresh suit would lie. Both these 

cases are said to be reported in the ‘Weekly 
Rep 01 ter of 1864 but unfor una ey 
thei e seems to bavebeen a misprint because 
I have been unable to trace these cases. 

The appellant does rot admit thao 
• was decided that he should give posses¬ 
sion of the land to Maung Tha Ku or that 
he should pay costs. If it be impossible 
to prove what the decision was, I am not 
suie that a fresh suit would not lie. 1 
could only be baited under section it, 

Civil Procedure Code, and for that section 
to act as a bar I think it might reasonably 
beheld that there must havebeenan elec¬ 
tive decision and that what was an effec¬ 
tive decision would depend upon circum¬ 
stances Suppose for instance that at the 

time a Judge pronounced judgment no one 
was piesent and immediately afterwards 
the Court House and record was burnt 
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and the Judge perished in the fire. I11 
such a case 110 one could know what the 
decision had been and the decision would 
be ineffective. The point, however, does 
not arise in this case as a fresh suit has 
not been brought. It is clear that if the 
respondent Maung Tha Ku wishes to ob¬ 
tain execution of the decree which he says 
he has obtained he must prove the contents 
of that decree and he can only do so by 
means of secondary evidence and there 
is no secondary evidence of the decree on 
the record. None of the witnesses professes 
to have seen the decree. There is m fact 
no evidence that a decree was ever drawn 
up and seeing that the record was burnt 
twelve days after the day on which judg¬ 
ment is said to have been pronounced it 
is not at all unlikely that no decree ever 
was drawn up. The Township Judge has 
mistaken the nature of the evidence requir¬ 
ed^ Statements of persons who merely 
heard judgment pronounced were not 
admissible in evidence and as a matter 01 

fact none of the witnesses stated that they 

had beard tne judgment read out. what 
was required was an oral account . of 
the contents of the judgment or decree 
by some one who had read the one or 
the other. If any credible witness who 
read the judgment or Ihe part of the 
judgment which contained the deci-. 
sion can depose to what he read, a decree 
can be drawn up now. Theie is nothing 
in the Civil Procedure Code to prevent 
that. A decree must agree with the judg¬ 
ment and if a decree be drawn up which 
does not agree with the judgment it can be 
amended. As I have said there is no evi¬ 
dence that a decree was drawn up. If 
such a reconstruction of the judgment or 
decree, if there was one, be now attempt¬ 
ed great care will have to be exercised to 
see that there is no defect as* regards the 

description of the land. 

There is another aspect of the case 
that may require consideration. * * 

It may be that either party has a 
right to require the Court to draw up a 
decree as there is no evidencethat a decree 
hasevet been drawn up. In that case the 
Court might have to treat the suit as still 
pending. I express no opinion on the 
point. The respondent Maung Tha Ku 
applied for execution of a decree, which 


t W.- R. (1864) 378. 
^ 2 ) W. R. (1864) 301. 
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he alleged entitled him to certain relief. 
He further alleged that one Mating Kya 
Bwin was a joint decree-holder with him 

but Maung Kva Bwin did not sign the 
application for execution nor has he join¬ 
ed with Maung Tha Ku in contesting this 
appeal. The Courts below altogether 
overlooked the provisions of O. XXI, r. 15, 
which made it more than ever necessary 
to prove the exact contents of the decree, 
which is alleged to have been passed, be¬ 
fore ordering execution. I do not think, 
therefore, that a remand should be 
ordered. 

If Maung Tha Ku or he and Maung Kya 
Bwin jointly are able to prove what is re¬ 
quired, there is nothing to prevent him or 
them irom making a fresh application ror 
execution. Ii they are unable to prove 
the contents of the decree or judgment 
they must be left to take what remedy may 
be open to them and on that point I ref rain 
from expressing any definite opinion. 
If they suher they have only themselves 
to blame for not having taken immediate 
steps when they heard oi the burning 
of the Court House. 

Maung Tha Ku tailed to prove that he 
was entitled to the relief which he claimed 
and the orders of the Courts below are 
accordingly set aside and his application 
for execution is dismissed with costs in 
all three Court». 

*. X. Application dismissed. 


*at*a high court. 

Civil Revision No. 67 of 1923. 

June 6,1923. 

f resent:— Mr. Justice Foster. 

£Th« EAST INDIAN RAILWAY COM¬ 
PANY —Petitioners 
versus 

The NaDIA coal company- 

opposite Party. 

Contract Act (IX of 1872), ss 51, 52— Per¬ 
formance of contract—Reciprocal promise . breach 
of—Liability of party in default—Railway agreeing 


to give delivery after weighment—Failure to weigh , 
effect of. . 

Plaintiff consigned a certain quantity of coal 
to the defendant Company for carriag< to a cer¬ 
tain station. On arrival at destination the con¬ 
signee suspected that there was a considerable 
shortage in the quantity 0 f coal consigned and 
he refused to take delivery without weighment. 
The defendant Company agreed to do this, hut 
failed to carry out the agreement. Th« consignee 
refused to tak. deliveiy, and the plaintiff there¬ 
upon sued the defendant Company for the price 
of the coal: 

Held , that although the defendant Company 
was not ordinarily bound to give delivery after 
weighment, they had agreed to do so in this 
case and having failed to carryout their agreement 
they were liable to the plaintiff irrespective 
of the terms of any Risk Note that the plaintiff 
may have signed, fp. 2*1, coL x.J 

Revision from an older of the Small 
Cause Court Judge, Dhanbad, dated the 

18th January J923. 

Messrs. N. C. Stnha , £. B. Ghosh and 
N. C. Ghosh, for the Petitioners. 

Mr. 5 . C. Mazumdar , lor the Opposite 
Party. 

JUDGMENT. —The plaintiff received an 
order from one Raj Mohan Saha of Rai- 
ganj, district Dinajpur, to send him a certain 
amount of coal. The plaintiff Company 
not having that coal engaged the assis* 
tance of a firm Matroo Mai whose colliery 
isadjacent tothatof the plaintiff. Matroo 
Mai apparently as agent of the plaintiff 
loaded the waggon and consij ned it and 
the plaintiff’s manager had before this 
signed the Risk Note in Form H. The 
consignment arrived at a station Waria 
where the axle of a wheel of the truck be* 
aame hot and the coal had to be taken out 
snd put into another truck. For a con* 
■iderable time the consignment was lost 
eight of and at last in about five months 
after the date of con singing it reached 
Raiganj. Raj Mohan Saha suspected that 
the weij ht of the coal was only about half 
of what had been consigned and it is his 
evidence that he agreed to take delivery 
if the Railway Company on their behalf 
would weigh or measure the amount of 
coal ao delivered. Hegot a letter fiom the 
East Indian Railway Company stating that 
the Eastern Bengal State Railway was 
being asked to have the coal re-weigh¬ 
ed by measurement, the standard being 63 
cubic feet to a ton. The Eastern Bengal 
State Railway lefused to do this and the 



Veil 77) INDIAN CASES: 2*1 

HSM1KTA EU1CARI DKBI V. MIDNAPUR ZEMIN»ARI CO. 


consignee Raj Mohan on his part refused 
to take delivery. The plaintiff now has 
sued for compensation for this non¬ 
delivery alleging that the consignee 
has not paid him the price of the 
coal. The suit has been decreed against 
the defendant No. I, East Indian Railway 
Company and dismissed against defendant 
No. 2, the Eastern Bengal State Railway. 

It is urged that the pi a intilt has no cause 
of action and cannot sue as plaintiff. As 
it appears to me, the plaintiff was in fact 
the consigner and Matroo Mai was the 
plaintiff's agent. It is also urged that 
the plaintiff cannot sue unless and until 
the consignee took delivery. I fail to 
appreciate this contention, for reasons 
which I shall give presently. 

The third point that is argued is that 
•the Risk Note exonerates the Railway 
from all claims based upon short delivery. 
It seems to me that the plaint iff can claim 
that there hasboenno deliver} of the con¬ 
signment. The plaintiff has shown that 
heoffered totake delivery on re-weighmer.t 
and the East Indian Railway Company, 
the present applicants, agreed to this; 
so the performance of the contract was 
based upon reciprocal promises, of which 
obviously the prior in order of sequence 
was the promise to weU h or measure. 
When the Company failed to periorm its 
promise to weigh or measure 1heconsigr.ee 
was at liberty to protect his own interest 
by refusing totake delivery. The matter 
is quite outside the question whether there 
was a Risk Note or rot and it depends on 
the ordinary law as to the performance of 
contracts to be found in sections 51 and 52 
oftheCo;itract Act. Reading thejudgment 
of the Subordinate Judj eit seemsto methat 
he must have this in his mind in the last 
paragraph of his judgment. It isnoanswer 
to this argument to quote the well-known 
rule that the Railway has no obligation 
to weigh goods before delivery; for it is 
obvious that if the Railway makes the spe¬ 
cial contract to weigh, the individual 
with whom the contract is made can take 
advantage ot the contract. The defendant 
Company has not disclosed the amount 
of loss, nor in fact asserted a loss: so fhe 
amount of damages could not be other 
than that decreed. I see nothing that is 
against the law in the decision arrived at 


bv the learned Subordinate Judge. The 
application is rejected with costs. Hear¬ 
ing fee three gold mohurs. 

z. r.. AppUc*tUn reject 


CALCUTTA HIGH COURT. 

Appeal from Original Decree 
No. 69 of 1920. 

May 17, 1923. 

Present: —Justice Sir Asutosh Mookerjee, 
Kt„ and Mr. Justice Cuming. 

Rani HEMaNTA KUMARI DEB 1 

—Appellant 
versus 

The MIPNAPUR zEMINTARI CO., 

Ltd.—Respondent 

Bengal Tenancy Act (VI 11 of 1885), s. 5 (5) — 
Tenant, status of- — Tenure-holder^ Area of k<laing 
— Presumption—Mode of user, evidence of, uhr- 
iher admissille—TtansJer of tenure—Seltltmert by 
Government—Agreement between Government and 
tettlement holder, whether can be taken advantage 
of by tenant. 

Defendants were entered in the revcnv.e jape is 
as “ tenure-holdeis " of an are a exceeding fourte c n 
hundred bights, and bad from the very inception 
of their tenancy cultivated the land throvgh 
tenants: 

Held, that the defendants must be held to he 
the tc nurt-hcldc rs of the land. fp. 263, col. 1.) 

Bilhudendra v. Delendra Natl, 27 Jnd. Cas. 
432: 20 C L. J. 140 and Dcbendta Nath Das v. 
Bibudhendra Mansingh Bhratnarbar Boy, 45 Jnd. 
Cas. 411: 27 C. L. J. 543 " 5 P- L. W. 1; 22 C. W. N. 
674; 16 A. L. J. 522; 23 M. L. T. 384; (1918) M. W. 
N. 379: 20 Bom. I«. R. 743: 35 M. L. J. 214; 45 I. 
A. 67; 43 C. 805 fP C.), followed. 

Where a tenure is treated as transferable 
in the hands of the original tenure-holder it mi st 
be treated as transferable in the hands of the trans¬ 
feree also. [p. 26 , col 2.] 

An engagement between the Govcirmcr.t jjd 
a settlement holder that the latter would respeet 
the rights of the tenants as refolded in llie 
settlement papers, may be invoked by a tenant 
for his own benefit and piotecticn e^en lhoijh 
he may not be himself a party thereto, (p. *63, 

•ol. 2.] 

Chandramoni Mohanti v. Manmatha Nath Milter , 
5 Ind. Cas. 301; 11 C. L. J. 68 ; Jahaniar Baksh 
Muhick v. Ram Lai Haero, 5 Ind. Cas. 565; 37 

C. 449: ix C. L. J. 364; 14 C. W. N. 470 and Man- 
math Nath Roy v. Ameer Khan, 46 Ind. Cas. f* 
3 P- L. J. 394 , relied on. 

In cons dering the status of a tenant a reference 
to the mode of user of the land, is legitimate 
when the terms of the original grant are ambigu¬ 
ous or cannot be proved by direct evidence, 
[p. 263, col. x.) 
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Btma-bada Hoy v. The Midnapur Zemindary 
Co.. 16 Ind. Cas. 376; 16 C. L. J. 322 and Secre¬ 
tary ef State v Digambar Navda, 45 lnd. Cas. 43; 
27 C.Ii.J. 334, followed. 

Appeal against a decree of the Subordi¬ 
nate Judge, Berhampore, dated "the 17th 
December 1919. ' 

Babu Braja Lai Chakrabarli (with him 
Babus Debendra Nath Bagchi and Batisari 
Lai Sarkar), for the Appellant, i* 

Babus Digarka Nath Chuckgrbuity and 
Kshitis Chandra Chuckerbutty, for the 
Respondent. 


JUDGMENT, —Th e subj ect-matt ei c f t h e 
litigation, which has culminated in this 
appeal, is a large tract of alluvial lend form¬ 
ed by the recession of the river Pa dm a 
and recorded as an estate on the revenue 
roll of the Collector of Rajshahi. The 
land became fit for cultivation more than 
a quarter of a century ago and was occu¬ 
pied by Robeit Watson & Co. There is 
no evidence to show that the Watsons en¬ 
tered into an engagement with the Collec¬ 
tor before they took possess ; on; but, as is 
not unusoal, they occupied the land and 
were accepted as tenants; Nityanund Ghose 
v.Klssen Kishcre (1), Kali Prosanna Dos 
v. Bhagaban Mali (2), Birevdra Kisore v. 
Gagan Chandra (3), Gagan Chandra ClncRcr- 
butty v. Birendra Kisore Manikya (4). 
The land was assessed and the dues 
were periodically j>aid by them direct 1o 
the Collector. In 1901, the revenue autho¬ 
rities made a five-year ntalikana settle¬ 
ment of the lands with the plaintiff who 
was one of the proprietors of an adjoinii g 
estate. There can be no doi bt that the 
Revenue Authorities were competent to 
create such an intermediate interest be¬ 
tween the Crown and the Watsons; Johcr 
MuU Bhutra v. Bhuptndra Nath Bam (5). 
On the expiry of the five year term, 
the settlement with the plairtif? was renew¬ 
ed for another term of five years On the' 
expiration of this second term, the settle¬ 
ment was renewed for shorter periods from 
time to time, and at the date of the 
commencement of this litigation, the 


W. R. 1864, Act X, Rul. 82. 


Ind. Cas. 5871 \^ C. h. J. 431, C. W. N 


J5 

(3^ 3° Cas. 902; 22 C. L. J. 132/ r 
(4) 30 Ind. Cas. 93*1 22 C. I,. T. i 35 .' r 
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pla intig held under a settlement for ore 
year only. * 

Meanwhile, on the 23rd December jcoz; 
the Watsons bad transferred tbeir inter¬ 
est to Ronaldson Goidon Macdonejl, and 
on the 3rd December igc 6 , the latter 
transferred his interest to the defer.dai-t 
Midnapore Zemindary Co. On the 3rd 
Decerrbei 1918, the plaintiff instituted this 
suit for ejectment of the defendant Com¬ 
pany as trespassers on the allegation that 
the interest of the Watsons was non-trans- 
ferable. The Subordinate Judge has nega¬ 
tived this contention and dismissed the 
suit. The plaintiff has appealed to this 
Court and reiterated the chief points 
urged on her behalf in the Court below. 
From the arguments addressed to vs 
two substantial quest ; ons emeige for con¬ 
sideration, namely, fir s t, what was tie 
status of tb e Watsons £s tenants freer 
the Government; and, secondly, was the 
lenarcy transferable? 

As regards the quest.cn of the ‘'tail s of 
the Watsons as tenants under the Govern* 
mert, the Subordinate Judge has given 
weighty reasons in svppoit of his eontlus'on 
that they were tenure-holders The 
statutory presumption formulated in sib- 
secl’on (5) of section 5 of the Ber*?l Ten¬ 
ancy Act, namely, that where the area held 
by a tenant exceeds one hundred «tard- 
ard bights, the tenant ahall be presumed 
to be a tenure-holder, until the contraiy 
has been shown, favours this view. The 
area of the tenancy in the present ca?e 
exceeds fourteen hundred biglas ; we con¬ 
sequently start with the nbvtlsble 

presumption that the tenancy of the 
Watsons wa s a tenu re; Bibhudendra v. Deben¬ 
dra Nath (6), Debendra Noth' Das v. 
Bibudhendra Mctisingh BJ.ro traibar Key 
(7). This presumption has not heir. 

rebutted. On the otl er hand, we ha f e 
two facts of fundamental importance, 
which confirm the presumption. In the 
first place, from the very inception of the 
tenancy the lands have been cultivated 
by tenants under the Watsons and their 
successors-in-interest; such reference to 

(6) 27 Ind. Cas. 432; 20 C L. J. 140* „ „ 

(7) 45 Ind. Cas. 411; 2' C. L. J. 543; 5 P- fg 

1; 22 C. W. N. 674 16 A. L. J. 522; 23 M. L. T. 
384; (1918) M. W. N. 3. 9; 20 Bern. L. R. 743.f 35 

h. J. 214; 45 I. A. 67; 45 C. 805 (P. C.), 
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the-mode of user of the land is legitimate 
when the terms of the original f rant ere 
ambiguous or cannot be proved by direet 
evidence: Bntnopada v. The Mich 

.i>ur Zemindary Co. 8 ), Secretary oj SlaU 
v.' Digatnbar Nanda (9). In the second 
-place, the Watsons, as also the:r trans¬ 
feree Macdonell were recorded by int 
Revenue Authorities as tenure-holders- In 
deed, when Macdonell objected on the 8th 
August 1905 to be recorded as a t«ni e 

holder, he was peremptorily informed tl a 

if he insisted upon the status o. an ccc 
panev raiyat ,he must forthwith vacate the 
•land. The result was that Macdone.l 
withdrew his objection and was recorded 
'as a tenure-holder. We are of opinion 
that there can be no reasonab.e douDt 
that the Watsons were tenure-holoe. s 

under the Government. _ T 


renewal of the superior interest. On the 
?ist December, 1906, she filed a petition 
and accepted the settlement which yas 
confirmed by the Collector on the 6th Feb- 
raan- 1907. The settlement with her 

was thus renewed for a term of fi^ e 3 - 
with ehect from the 1st April, 1905. ^fhen 
the previous settlement had expired. 

Two points are thus beyond dispute on 
the face of these proceedings namely, 
first, that the tenancy of the Watsons vas 
treated bv the Government as transfer¬ 
able and the rights of Macdonell ^ trans¬ 
feree were recognised by the Sett ^^ 
Authorities; secondly, that the plaintiff, 
on re-settlement with her, took he p > P- 
eitv subject to the interest of Macdonell 
as'the holder of a transferable tenure. 
We aie fortified m this conclusion b} the 

fact that the standard form of 

- 1 i._t-f • coi 1 1 PT 11 f*T*\' 1.1 OJ Cl" 


oww- " + tact max me i', 4 a 

•under the Government .. AT the executed by temporary settlement hold- 

As regards the quest,ou whether the e y c ed Goverun , I en t Khas Mahals shows 

Watsons had a transferable te„a t c> tte e ^ n expressly undertake to “respect 

-Subordinate J-d-has answered ,n favor r ha « the settlement papers 


of the defendant Compary. We have ol 
•ready stated that the Watsons he.d to«- 
rsession as tenants under the Government 
for several years before the plant ‘ft ob¬ 
tained a five-year tnMhana settlement in 
iqox. There is no room for controvers> 

' that the title acquired by the pia u_t 'if wr s 
subject to such interest as the Watsons 
ISen possessed. Durins the svbs-sferce 
of her settlement,the Watsons, on the .3 1 
December i 9 or . transferred fhe r interest 
to Macdonell. On the a of h Anytsf i?C 4 . 

the Revenue Authorities commenced toe 
usual proceedings with a view to re_setUc- 
triAvt We find it recorded on the ist 
Tuly *1905, in the order-sheet of the Settle¬ 
ment Officer that Macdonell had bis non e 
registered in place of the Watsons, end 

this was approved by the C °! ,ec „ OT ? , ' ^ e 
26th Tuly i 9°5 Macdoneil, as alreac^ 
indicated, made an infructuous attempt 
to be treated, not as a tenure-holder but 
as an occupancy raiyat. He ultima eo 
signed the rent-roll as a tenure-holder on 
the 6th December 1906. The order-shee 
makes it abundantly clear that the plaint¬ 
iff herself was a party to the re-settlemer t 
proceedings, as she was an applicant lor 


the rights recorded in the settlement papers 
as possessed bv tenants of all grades 
purvey and Settlement Manual. 1917. 

■n iq 8 W The balance of modern au ho- 
riVes is in favour of the view that such 
enragement between the Government 

and the settlement-holder may be f ?[ A °. " 
ed by the tenant for his own benefit arid 
protection, even though he nay rot be 
himself a party thereto; see Chandramom 

Mo hail li v. Manmatha Nath Mtiier (ip) . 
Jahar.dar Bn Ash Mulltat v. Ram Lai frzra 
Ijj), Man math Nath Roy v. Apieer Khan 
(i?) The reference to a Full Beich .11 
Manmmih* Nath Mater v. R«t Ktslorc 
Mahanti fi 3 ), enumerates the earlier aut] c- 
Dlles which proceeded on the narrow view 
?Pat a stranger to a contract can m r.o 
circumstances claim a benefit theieircci; 
tlis rositr'or. car. r.o longer be rram ail ed 
o Vnivercal rule in the free of tithe 
decison in K/i waja Muhammad Klcn 
v. Nawah Husaini Begum (14), which 


(11) Vtncl^Cas.^S; 37 C. 449 ; ” C. L. J. 364; 
X4 (i2M6^nd?Cas. 9 &: 3 T. L. J. 394 - 

\ l A x _ 7 w^’cas'^?; 37 I. A. 152; 32 A. 4 10 
Jc-L T 205 14 C W.N. 365: 7 A.L. J * 7 £ 

(l 9 fo)M.W N. 3131 8 ML. T. 147; ** Bom. L. *• 
638:20 M. L. !■ 614 (P- C ). ^ 


/S) r6lnd.Cas.376j 16 C. L. J.322. 
45’lnd. Cas. 43127 C.L. J. 334 - 
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was explained in Deb Naratn Duff v. Ram 
SadnanMandal(i^) ,a.ndHar Shy am v. Shy am 
Lai fi6). We hold accordingly that the te¬ 
nure of theWatsons, which was treated as 
transferable when Macdonellwas recorded 
asa tenure-holder by the Revenue Authori¬ 
ties before the renewal of the malikana 
settlement with the plaintiff, must be 
treated as a transferable tenure also in 
the hands of Maedonell, who was thus 
competent to create a valid title in the 
Midnapur Zemindari Co. This conclu¬ 
sion receives support from the significant 
fact that the plaintiff received rent succes¬ 
sively from the Watsons, from Macdonell 
and from the de r endant, her officers 
granting them receipts in their respective 
names. 

The inference follows that the plaintiff 
is not entitled to eject the defendant Com¬ 
pany as trespassers and her suit has been 
rightly dismissed. The appeal consequent¬ 
ly fails and must be dismissed with costs. 

No costs will, however, be allowed to 
the respondents in respect of the paper- 
book be>ond the first twenty-four pa£ es. 

Appeal dismissed. 

<y> Cas - 6 3 °: 41 c. 137; 18 C. L. J. 603; 

17 L. W. N. H43. 

(16) 31 Ind. Cas. 22! 20 c. W. N. 601; 43 C. 6p; 
2S C. If. J. 227. 


MADRAS HIGIH COURT. 

Second Civil Appeal No. 267 of 1921 

Juiy 18,1923. 

: "Present: —Mr. Justice Odg e r s and 
Mr. Jutiee Hughes. 

ATSAMMA— Defendant No. 2__ 

Appellant 


versus 

MOIDIR KUNHI BEaRI and another 
—Plaintiffs and Defendant No i 

—Respondents. 

Civil Procedure Code (Act V of i'qo8 > n v y r 
r. 6 \ Execution of decree-cLm 

—Order dismustng claim, effect A deeree 

possession J ” 


On a claim petition the following order wal 
passed :— e 

There is no time to investigate into this olf.im, 
petition is dismissed without inv««tifatic n cn 
the ground of delay. I may add that the sale 
wdl not affect the rights, if any, of the petitioner;" 

ire/a, that the order which expressed no final 
judgment on the rights put forward was never¬ 
theless an order against the claimai t, ne twith- 
standing the erroneous statement that the peti- 
tloner’s rights would not he affected, and was 
subject to the provisions of O. XXI, r. 63 of the 
Ci v,l Procedure Code. fp. 2 60 , col. 1.} 

Macni Raju Vevkatarainam v. Vadrevti 
Rang an ay akam ma, 48 Ind. Cas. 270; 41 M. r85 
a ! P; 992 ; 35 M. L. J. 335 ; 24 M. L. T. 197; (19x8) 
M.W. N. 599; 8 L. W. 292 (F. B.), followed. 

Parambil Saharabi v. AH, 72 Ind. Cas. 857; 44 
M. L. J. Mi; * 7 . 1 *. W. T82; (192,3) A I. R. (M.) 
295 and Lakshmi Animal v. Kadiresav C ettiar 9 
63 Ind. Cas. 431; 41 M. L. J. 198; 14 L. W. I2| 
(1021) M. W. N. 495, distinguished. 

The rejection of a claim, if not cor tested by 
suit within a year from the date of the order, 
will estop the claimant from pleading adverse 
possession at the date of the orde r in a suit to 
eject him, where possession since the d; te <f 
the order is insufficient to establish title. [p.266f 

col. 1.] 

Velayuthan v. Lahsmav.a, 8 M. 506- 3 Indj 
Dec. (N. s.) 346, followed. 

Second appeal against a decree of the 
District Court, South Kai.ara, ir. A. 
S. No. 148 of 1920, preferred against a 
decree of the Court of the District Munsif, 
Mangalore, in O. S. No. 399 of 1918. 

Mr. B. Sltarama Rao, for the Appellant:— 
The point for decision is whether the 
order on the claim petition is one under 
O. XXI, r. 63 rejecting my claim so as to 
comp el me to institute a suit within a year. 
The matter is not covered by the Full 
Bench judgment i n MachiRaju Venkata- 
ratnam v. Vadrevu Rauganayakamma (1). 
The order does not negative mv right, 
on the other hand il is reserved and 
kept in tact. I was not aggrieved and am 
not bound to sue. 

See Lakshmi Ammal v. Kaairesan Chettiar 

(2) and Parambil Saharabi v. Ali (3). 

Again the defendant was in possession 
for ten years before the date of the claim 
or del • "the present suit is brought more 
than Iwelve years from the date of un¬ 
original possession. I have prescribed for 

C 1 ) 48 Ind. Cas. 270; 4 t If. 985 at p. 9921 

m ™ ^8 t' & 5: 24 M - L - T * 1 97; (1918) AT. W. 

N. 599 ; 8 L W 292 (F B.). ' 

w ( V 3 (& d ,j ^ J - I <*" 

* (3 &r .V ** 
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absolute title by twelveveais* possession. 
The order of the Court is at the highest 
only declaratory and does not purport to 
decide against' me as my possession. 

I could not then set up my t e n years’ pos¬ 
session since on that date my title was 
not yet perfect. My possession could not 
be, therefore, held to have been negatived 

by the order. . 

Mr. K. Yegnanarayana Adiga, for the 
Respondent:—The case is covered bv the 
Full Bench judgment in Mar hi Raju Yen- 
kataratnam v. Vadrcvu Ranganayakantma 
(i). So long as an older does no 1 release 
• the properties from attachments, the 
order whatever may* be its language or 
form or its ground, must be construed 
as in effect legally negativing the n*. ht 
set up. Observations in Full Bench, 
especially of Seshagiri Iyer, J. 

The older is either in favour of the de¬ 
cree-holder or the claimant. Clearly 
there is none here in the claimant’s favour 
and indeed the petition is as a fact dis¬ 
missed. The further observations after Ihe 
di smissal of th e p etil ion m erely a n ov i.t 
to an expression of opinion which is obiter 
and cannot prevent the legal operation 
of the preceding order of dismissal. 

So far as possession is concerned, 
O. XXI, r. 63 applies not to claims of title 
but includes also claims of possession. If 
possession be with a stranger, under 
the section the claim petition oug ht to be 
allowed. The dismissal operates as sn 
adjudication on possession as well. The 
prior possession cannot be relied on and 
is of no legal effect. The decision in 
Velayuthan v. Lansmana (4) is one on all 
fours with the present case. 

I mav add twelve years have not elapsed 
since the date of the order on the cla’m 
petition. The judgment of the lower 
Court is correct. _ 

JUDGMENT. 

Hughes, J. —The point to be dec’ded now 
is whether the question, of second deJer d- 
ant’s title has been concluded against her 
by reason of the order passed in R. E. 
A. No. 243 of 1910, in R. E. P. No. 375 
of 1910. . ^ _ _ 

The suit property wasattached in F . E.P. 
No. 375 of tqio and the second defendant 

(.) IM, jo6; 3 Ind. Dee. (w. ».) 34*- 




filed a claim petition [F. E. A. No. 243 
of A910] claiming ri<-ht to the property. 
The order passed on that petition is Ex. E 
and runs as follows;—“There is no 
time to investigate into this claim. This 
petition is dismissed without investigation 
on the ground of delay. I may add 
that the sale will not affect the rights, 
if an3’, of this petitioner ’’ lhe plaintiff s 
contention is that as the second defendant 
did not file a suit witnin a year from the 
date of cbis oraer her light to the prop¬ 
erty is barred. . 

Now if the order had been merely This 
petition is dismissed without investigation 
ontheground of delay',’* the matter would 
have been quite simple. It would be 
covered exact lv by the Full Bei ch case 
Mac hi Raju 'Venkataratnam v. Vadrevu 
Ranganay a katnina fi) wherein it was held 
that such an order was an order rejectirg 
the claim, to which the provisions of 
O XXI, r. 63 will apply. The question 
is what is the effect of the added 
sentence “the sale will not affect the rights, 
if any, of this petitioner.” Can it be said 
that when the order expressly declared that 
the sale would not affect the right of the 
petitioner, the order wa sorepassed agair st 
the party? The answer to this is, I thirk, 
to be lound in the Full Bench case refer¬ 
red to. In that c°se the order that was 
under consideration was as follows: — 
“As this petition was filed late, this 
claim is ordered t 0 be notified to the in¬ 
tending bidders.” It was held that the 
order amounted to a rej ectron of the ciaim 
on the around that it was filed too late. 
II was pointed out i n the judgment of 
Seshagiri Anar.J. that “when a claim is 
preferred the usual prayei is ^hat the 
attachment should be raised as the prop¬ 
erty does not belong to the judgment- 
debtor but belongs to the claimant. On 
the presentation of such a petition if the 
oraer is not that the property be released 
from attachment, it must be taKer. to be 
an order against the claimant,” and fur¬ 
ther “ his right to raise the attachment 
must be deemed to have been negatived, 
when the propeity was ordered to be sold, 
without releasing it from attachment. 

Therefore an order on a claim petition 
which expresses no final judgment upon 
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the right put forward but simply directs 
.the sale after notifying the claim, i* an 
order against the claimant.” In the present 
ease tfiefactthat the order wiongly stal ed 
that the petitioner’s right would j.ot be 
a fleeted does not help her. She asked f01 
a relief of the property from attachment 
and she sought to establish her right. 
She did not succeed. I think, therefore, 
following the judgment of the Full Bench 
case asquoted supra it must be held that 
the order was against her and it washer 
duty to proceed to assert her title by suit 
r within one year. 

The case of Lanshmi A trivial v. Ka fore¬ 
saw Chettiar (2) has been referred to bv.t 
that is rot in point because in that case 
the attachment had terminated and the 
District Munsif had no authority to dis¬ 
pose of the petition of claim. 

One other case has been quoted , the case 
of Parambil Saharabi v. Alt (3) but in that 
case the claimant’s petition had not been 
dismissed and his claim to an undefined 
share in the propertjr attached had not 
been regatived. In the present case the pet i- 
tion was dismissed and though it maybe 
argued that the rider attached to the dis¬ 
missal, to the effect that the order would 
not affect the claimant's right, means that 
that was not negatived , it is plain the 
right was not established and, in the 
light of the observations in the Full Bench 

case, the order was one against theparty. 
I think, therefore, the District Judge was 
right in the view taken by him of the 
effect of the order on the claim petition. 
It has then been urged that the second 
defendant can still rely upon adverse 
possession but the case of Velayuihan v. 
Laksmatta (4) is an authority for the 
positon that the rejection of a claim, if not 
contested by suit, will estop the claimant 
from pleading adverse possession at the 
date of the order, in a suit brought to eject 
him. Since the date of the order the pos¬ 
session ba-s ^ een insufficient to establish 
a title. 

The decision of the District Judge is 
right and the appeal must be dismissed 
with costs. 

Qdgers, J.—I agree. 

v. N. v. Appeal dismissed. 

z. k. 
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MORaRJI PREMJI GOKULDAS— 
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MULJI RANCHHOD VED & CO.— 

Defendant?— Respondents. 

Principal and agent—Broker and sub-broker 
Scope of sub-broker's authority — Money of third 
person paid to principal — Principal, whether 

liable t,, refund—Knowledge of fraud — Contract 
Act (IX of 1872), ss. 72,182, 186, 187,188, 251. 
Sections 186 and 187 of the Contract Act show 
that the authority of an agent is to he gathered 
from cither “words” or “circumstances” and is 
not implied in the jnc-re fact that he is an agent, 
[p. 268, col. 1.] 

The word “ agent ’* docs not itself imply full 
authority to bind the principal in the same way 
that a partner con bind his co-partners under 
section 2 51 of the Contract Act. [p. 267, col. 2 J 
An agreement opened with the; words “ G will 
act as our agent in our share-brokerage business" 
and then followed provisions which showed that 
G. was appointed to carry on business on the usual 
terms of sub-brokers : 

_ Held, (1) that the general words in the begin¬ 
ning of the agreement did not enlarge the autho¬ 
rity of G. So as to enable him to bind his princi¬ 
pals as if he were a general agent; fp. 268, col. X.] 
(2) that any business brought by G. was sub¬ 
ject to the acceptance of his principals, this being 
the usual condition between brokers and sub- 
brokers. [p. 268, c 0 l. 1.1 

Where, by any wrongful or unauthorised act 
of an agent, the money or property of a third 
person comes to the hands of the principal, or 
is applied for his benefit, the principal is liable 
jointly and severally with the agent to restore 
the amount or value of such money or prop¬ 
erty. But this rule is subject to the qualifi¬ 
cation that the principal must have had knowledge 
or means of knowledge that the money belonged 
to a third person, [p. 2(9, col. 2.] 

Case-law discussed. 

The Contract Act is not exhaustive of all 
cases in which a person under the English Law 
would be taken to have a right of action against 
another as for money paid to his use. [p. 270, col. 1.] 
Ranganaikammal v. Ramanuja Aiyangar, 11 Ind. 
Cas. 570; 35 M. 728 at p.737; 21 M. L J. 600; 
xo M. L. T. 57; (19x1) 2 M. W. N.285, relied upon. 

Though a case may not be one of ‘coercion* 
falling under section 72 of the Contract Act, 
yet that does not prevent the application of 
the principle that, where the defendant has re¬ 
ceived money which in justice and equity be¬ 
longs to the plaintiff, under circumstances which 
render a receipt of it, a receipt by the defendant 
to the use of the plaintiff, the plaintiff is entitled 
to recover it. [p. 270,col. 2; p. 271, col. 1.] 

Case-law discussed. 
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Per Coyajee , /. —Under ordinary cn<\m- 
stances a person, be he banker or other, 
who takes money from his debtor in dis¬ 
charge of a debt is not bound to inquire into the 
manner in which the person so paying the debt 
acquired the money with which he pays it. How¬ 
ever that money may have been acquired by the 
person making the payment, the person taking 
that payment is entitled to retain it in dis¬ 
charge of the debt which is due to liiru. But 
if the person receiving the money has reason 
to believe that the payment is being made in 
fraud of a third person and that the person mak¬ 
ing the payment is handing over in elischarge 
of his debt money which he has no right to 
• hand over, then the person taking such payment 
would not be entitled to retain the money. 

[p.27* f col. 2: p. 273, col. 1.] 

Appeal from the decision of Mr. Justice 
Shah. 

Mr. M. C. Seialvad, foi the Appellant. 

Mr. Mirza, for the Respondents. 

JUDGMENT. 

Fawcett, J.* — In this appeal the facts 1 re 
not in dispute, and are dearly detailed : n 
the judgment of the Court below. 

Briefly, the defendants are a firm do ng 
business as share-brokers and employed one 
Gordhandas Purshottamdas in the course 
of the : r business as a sub-broker. There 
is a question as tothe exact extent of his 
authority, but the wor d ’sub-broker’apj-ro- 
priately describes the main fund ons of 
Gordhandas. There was a transaction on 
August 10, 1922, between him and Ihe 

plaintiff, and the result was that Ihe 
plaintiff 1 ad to pay h m Rs. 35,0(0. Gor¬ 
dhandas owed the plaintiff Rs. 1,000 and 
the plaintiff gave him a crossed bearer 
cheque of Rs. 14.000 in favour of the 
defendants. Gordhandas pa’d this cheque 
into his own account with a Bank, and 
on the same day drew two cheques 
in favour of Ihe defendants for 
sums amounting in allto Rs. 1 0,645-ic-o, 
which they duly received. Subsequently 
Gordhandas absconded with cut havng 
taken any steps to carry out the 
plaintiff's contract. The ma n question is 
whether the defendants are liable -n respect 
of the transaction. Though the plaintiff 
did not know of it at the time of the 
transaction, there was a written 
agreement between the defendants and 
Gordhandas (Exhibit A) regard’ng the 
terms of the latter’s employment. Tie 
learned Trial Judge held tl at index this 
document Gordhandas w'asin merely the 


same position as an orch’rary sib-lroher, 
and that it was a reasonable inference 
tl at any bus'ness transacted tl r< u h 
Gordhandas was conditional on accepts i ce 
by the defendants. He also held that the 
transaction was of an unusual cl aractcr 
and not with'n the scope of Gcrr.handas’ 
aut] ority. He accoidingly held that Gor¬ 
dhandas had no authority to bind the de¬ 
fendants in respect of the transaction in 
question. 

In tins appeal Mr. Setalvar 1 for the 
appehant raises two main issues: namely, 
(1) what was the scope of Gordhandas' 
authority, and (2) whether the particular 
transaction was within lhat scope. His 
main contention was that the document, 
Exhibit A, opens with a statement that 
Gordhandas “will act as an agent of 
Messrs, M. R. Ved & Co. in the share- 
brokerage business of Messrs. M. R. Ved 
and Co.” ; that this constituted him not 
only an ordinary sub-broker but an agent 
with full authority to act for the defend¬ 
ants in all their share brokerage business; 
and that in fact Gordhandas had as much 
authority as any partner in the defendants’ 
firm to b ; nd the latter in any transaction 
entered into by him for the purpose of 
carrying on that share-brokerage business. 
He u rj ed that the w ords quoted above 
are perfectly general and tjat there is 
notl.ng in tie f o'lowing words to cut 
them down; and that the provider s as to 
the half-commission bunners to be con¬ 
ducted by Gordhandas were not incensist-. 
ent with, his acting ns defendants’ agent 
in their general share.-business as well. 
Acc. rdingly he contended tj.at defendants 
were bound to accept all bus:'ness brought 
by Gordhandas, who could irrevocably 
accept it on behalf of the defendr.nts. He 
further relied upon Stcticn 388 cl the 
Indian Contract Act and Illustrate n {b) to 
that section- 

In my opinion this contention attaches 
an unjustifiable effect to the mere words 
" agent in the share-brokerage business”; 
and I agree whh the lower Court lhat, 
reading Exhibit A as a whole, it dees not 
amount U ; nytl.irp mere tl an this that 
Gordhandas was expressly assigned the 
same position as would ordinarily be 
occupied by a sub-broker. 
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The word “agent" does not of itself 
imply full authority to bind the principal, 
in the same way that p partner can bind bis 
co-partn c .r under section 251 of the Indian 
Contract Act. The question of the scope 
of his authority as agent is left entirely 
open. The defin tion of ‘agent ’ in section 
1S2 of the Indian Contract Act covers 
a person employed to do any act for an¬ 
other, and the same applies to its use 
in ordinary parlance. Sections 186 and 
187 of the Indian Contract Act show that 
the authority of an agent is to begatfierod 
from either “words’* or “ circumstances,” 
and is not implied in the mere fact that 
he i*an agent. The second paragraph of 
section 188 and Illustrat on (6) thereto 
only cover the case ot an agent appointed 
t) carry on a business.” If for instance 
Exhibit A had said tb?t Gordhandas was 
appointed an agent to carry on the de¬ 
fendants'share-br ikerage business, or an 
agent with full authority to represent the 
defendants in that business, then there 
would no doubt be substantial ground 
for Mr. Setalvad's contentions. But in 
the absence of any such e\pressions, the 
words relied on ate entity insufficient 
to justify the wide construction that is 
sought to be put upon them. All the 
subsequent provisions of the agreement 
deal merely with the case of GordUanJas’ 
acting as a sub-broker in the ordinary 
way, and it seems to me clear that the 
general words at tbe beginning were not 
intended to go further than appointing 
him an agent for the particular kind of 
share business referred to in those sub¬ 
sequent provisions. In mv opinion it is a 
case where the words relied on give no 
full authority and the authority is to 
be gathered from the document read as 
a whole, and not a case where the principle 
applies that a fuU authority clearly given 
in one part of an instrument, is not to be 
cu .down on account of ambiguous and un¬ 
certain expressions elsewhere: Halsbury, 
Volume I, p. 163. Article 354. 

Then as regards the question of Gor- 
dhandas* authority to bind the defendants, 
unless they accepted the business brought 
by him. it seems to me that the words 
“ placed with ” favour the inference 
adopted by the learned Ju<jlge io the Court 
b«l«w that there wa« a condition of ac¬ 


ceptance by the principals. Otherwise 
” obtained for ” or similar words would 
seem more appropriate. The evidence 
shows that such acceptance is a usual 
condition in the case of sub-brokers, and 
in the circumstances I think express words 
would have been used if it had been 
intended to dispense with this condition. 
It is no doubt true that ordinarily de¬ 
fendants would haveaceepled any legitimate 
business brought by Gordhandas. But it 
does not follow that they, therefore, re¬ 
nounced the power to reject it, should 
they think fit to do so. It is quite con¬ 
ceivable that a case might arise in which 
they would desire to exercise that power. 

The second issue raised by Mr. Setalvad 
as to this particular tiansaction being with¬ 
in the scope of Gordhandas’ authority is 
not, in this view of the case, of material 
importance. For,if the transaction was 
subject to the condition precedent of 
acceptance by the defendants, it follows 
that, as they did not accept it, it does 
not matter whether the transaction was, 
or was not, within the scope of 
Gordhandas’ authority. But, supposing 
the first issue has been decided otherwise, 
then I think there is substance in Mr. 
Setalvad's con plaint that the finding of the 
lower Court that the transaction of August 
io was of an unusual character and so was 
not within the scope of Gordhandas’ 
authority is opposed to the observation 
of the learned Judge that “it is the nature 
of the transaction which has to be locked 
to and not the time when it was entered 
into.’’I should not, merely on account of 
the transaction haying been entered into 
at an unusual time, hold that it was not 
within the scope of Gordhandas' authority, 
assuming that he had full authority to re¬ 
present the defendants in his dealings with 
third persons. 

The third point taken by Mr. Setalvad 
is that, in any case, in so far os the de¬ 
fendants obtained the benefit of the 
Rs. 10,645 -10 o pa'dto them by Gordhandas 
out of theRs. 14,000 received by him from 
the plaintiff, the latter is entitled to 
recover the first named sum from the 
defendants. Apparently this contention 
was not pressed in the lower Court, for 
the judgment does not discuss the point 
and refers to an admission by the learned 
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Counsel for the plaintiff that the fact of 
the payment of Rs. 10,645 was merely a 
matter of prejudice. But the point seems 
sufficiently covered by the second part 
of issue No. 3 in the lower Couit: and in 
any case (the requisite facts being in 
evidence and undisputed) it is purely a 
point of law, which can be raised before i s. 
It was urged that the defendants can¬ 
not retain these moneys and at the 
same time repudiate the transaction; and 
reliance was placed upon Sinclair v 
Brougham (1). That case is not really 
in po.nt, for it i s not one of "princi¬ 
pal and agent" at all; and the main 
decision following the priumple ot In re 
Hilleu’s Estate: Knatchbull v. Hallett (2) 
has no application to the present case. 
Hillett's case (2) [as summarised at page 404 
in the course of the arguments in Sinclair 
v. Brough im (1)] decided that if A bolds 
property of B in a fiduc ary character 
and pays it together With bis own money 
into his Banking account and draws 
money out of the account, he must 
be taken to have dr a wn out his own 
money in preference to B’s. That does 
not help the plaintiff in this case. But 
there are no doubt observations in the 
judgments in Sinclair v. Brougham (1) 
which do bear on the present question. 
I refer, for instance, to the remarks of 
Dord Haldane on the question of "fol¬ 
lowing money" at pages 418-420 of the 
report, of I«ord Dunedin at pages 431-32, 
and of I/ord Sumner at pages 453-54. 
Reference is there made to the equitable 
principle that no one has a right to 
keep either property, or the proceeds 
of property which does not belong to 
him; pages 431, 436; and it is held that 
it can propely be given effect to on 
an action "for money had and received" 
in cases where the law can consistently 
impute to the defendant the fict on of a 
of a promise to pay ( c *. pages 410, 417). 
Sut it is also held that sjch a pro- 
mise could not be imputed where it 
would be ultra vires to give it (page 417): 
and that the action for money had and 
received should not be extended beyond 

* 6 * 111 L T - 
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the principles illustrated in decided 
cases (page 453). Mr. Seta h ad did not 
cite any authorities for applying these 
principles in a case of the present kind, 
and (as already remarked ) Hallett’s case 
(2) does not help the plaintiff here. It is 
one of the class referred to in Article 
3 11 at page 75 of Bcwstead on Agency. 
6th Edition. But there is authority which 
can be cited in support of Mr. Setalvad s 
contention, viz., Article 303 at page 348 
of the same work, which says.— 

"Where. by any wrongful or un¬ 
authorised act of an agent, the money 
or property of a third person comes to 
the hands of the prirepa!, or is applied 
for his benefit, the principal is liable 
jointly and severally w.th the agent to 
restore the amount or value of such 
monej- or property." 

The law is similarly summarised in 
Ha Is bu ry. Volume I, Article 432, paragraph 
2, at pages 202 ai d 203 and Volume VH, 
Article 986, at page 486. Illustrations 2 
and 3 at page 349 of Bowstead, which sum¬ 
marize In re Japanese Curtains and Patent 
Fabric Co., Ex parte Shooibred (3) and 
Marsh v. Keating (4) seem in particular to 
coverthe present case. The payment of the 
Rs. 10,645-10-0 to defendants through the 
Bank by Gordhandas was virtually a pay¬ 
ment made directly from Rs. 14,000 received 
from plaintiff, for Exhibit B at pages 
19, 20 oi Part III of the paper-book 
showsthat, on Agust 10, 1922, Gordhandas 
had a balance of only Rs. 174-10-1 and 
deducting the other debits of tl at day 
(Rs. 62) this balance is reduced to 
Rs. 112-10-1. In Inre Japanese Curtajns and 
Patent Fabric Co., Ex parte Shooibred (3) 
there was a similar payment into the agents 
account and drawing cheques upon it. 
It can also be contended that the fact 
of Gordhandas be ng indebted to the 
defendants to the extent of about Rs. 27,000 
on August 10, 1922, is immaterial: but 
for th s misappropriation of plaintiff's 
money Gordhandas would presumbjy never 
have made the payment, and the exception 
mentioned in foot-note ( i ) at page 203 of 
Halsbury, Volume I, only extends to the 

case of the third person being indebted to 

(3) (1880) 2 8 W. R. 339 - 

(4) (1834) 1 Bing, (N. c ) 198; 1 Scott 5; 2 a. Sc 
F. 250; 8 Bligh (n. s ) 651; 1 Mont. Sc Ayr. 592; 
37 Ki R. 75J 131 R.R. 1094. 
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the principal. But an important question 
is whether it makes any d fference that 
defendants neither knew, nor had the 
means of knowing, th.it the funds from 
wh'ch Gordin ndas pa d the Rs. io, 645 - 10 ' 0 
had been m'sappropr ated. In Marsh v. 
Keating (4) it was expressly held that 
the defendants had the means of know¬ 
ledge that the money was the property 
of the pl'cintiff ; but this does not seem 
to have been always regarded in later 
ca es as an essential condition. In Reid 
v. Rigby & Co. (5) the point vvrs 
taken in argument, but is not n ticed in 
the Court's judgments ; and in Jacobs v, 
Morris (6) Vaughan Williams, L. J. at 
page 830 says: “I am not sure that in 
Marsh v. Keating (4) either the House of 
Lords or the Judges whose opinion was 
taken meant to decide either that ignorance 
and want of means of knowledge will 
exonerate a person, through whose account 
a sum of money has passed, from 
responsibility, or that knowledge of the 
fact is essential to liability. Nothing 
more seems to me to have been decided 
than that there the defendants could not 
rely upon ignorance if they hi d the means 
of knowledge." 

On the other hand Stirling, L. J., held 
(at page 833) that it wss necessary to 
establish the principal’s hnc-wledge or 
means of hnowledge in such s case. 
Cozens-Hardy, L. J., appears to have been 
of the same opinion. But a stronger 
authority on the point is afforded by 
the decision of the House of Lords in 
Thomson v. Clydesdale Bank, Limited (y ). 
In that case Lord Shand says (page 

291) 

"Where questions arise with third 
parties into whose hands the money can 
be traced, as in this instance, liability 
against them for recovery of the sum mis¬ 
applied arises only where it can he shown 
directly, or as a reasonable inference 
from facts proved, that these parties 
Were cognizant that the money was being 
wrongfully used, in violation of the agent's 
duty and obligation." 

(5) (*894) 2 Q- B - 40; 63 L. J. Q. B 45I; 10 

R. 280. 

(6) (1902)1 Ch.816; 71 L. J. Ch. 363; 86 L. T. 
275; 50 W R. 37^1 18 T. I,. R.384. 

• ( 7 ) ( x 893 ) A. C. 282; 62 L. J. P. C, 91; 1 R.255; 
67 L. T. 156. 


This case is cited by the Privy Council 
in Bank of New South Wales v. GouV 
burn Valley Butter Co. (8) as 
settling the law that in the absence of 
notice of fraud or irregularity a banker 
is bound to honour his customer’s cheque: . 
but it is clear from the judgment, in 
Thomson v. Clydesdale Bank , Limited (7) 
that the principle is a general one, not 
based on any peculiarly of banking law. 
Ihus Lord Herschell in his remarks (at 
page 287) says "a person, be he banker 
or other”, and Lord Shand laid down 
the general principle I have already 

quoted. 

This is an important qualification cf 
the general rule laid down in Article 103 
of Bowstead on Agency, which applies 
also to the correspond : ng right of the 
principal to follow property into the . 
hands of third persons: see Illustration (3) 
to Article no, ibid, page 374. 

If, therefore, this suit had been brought 
in England, I think there is clear 
authority for holding that plaintiff is not 
entitled to recover the Rs. 106,45-10 0 
from the defendants. Is there any differ¬ 
ence in the law applicable in India ? 

The case is not expressly provided for 
in the Indian Contract Act. Thus sec- ' 
lions 69 and 70 do not cover the case. 
But there is good authority for holding 
that the Indian Contract Act is not ex-i 
haustive of all cases in which a person 
under the English Law would be taken 
to have a right of action against another 
as for money paid to his use: see 
Ranganaikaammal v. Ramanuja Aiyangar 
(9) and cases there cited. In Jugdeo 
Narain Singh v. Rajah Singh (10) and 
Narayanasami Reddi v. Osttru Reddi (11J 
it has been held that though a case 
may not b e one of 'coercion' falling under' 
section 72 of the Indian Contract Act, 
yet that does not prevent the application 
of the principle that, where the defendant 
has received money which in justice and 
equity belongs to the plaintiff, under 


(8) (1902) a. C. 543 at p. 550; 71 J*. J. P. C. IJ2» 
S 7 h. T. 88; 51 W. R. 367; 18 T. D. R. 735 - 

(9) 11 Ind. Cas. 570; 35 M. 728 at p. 737; 21 M. 
L. J. 600; 10 M. L. T. 57; (1911) 2 M W. 
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(10) 15 c. 656 at pp. 664, 665; 13 Ind. Jur. 217: 
7 Ind. Dec. (n. S.) 102 1 . 

(11) 25 548 at p 552 i 



circumstances which render a receipt of 
it, a receipt b} r the defendant to the u^e 
of the plaintiff, the plaintiff is entitled to 
recover it. These decisions a~e not in 
this respect affected by the Privy Council 
case of Kanhaya Lai v . National Bank cf 
India, Ld. (i2j which places a wider mean¬ 
ing on the word ‘coercion’ in section 72 
of the Indian Contract Act than the Indian 
Courts were disposed to give it. I can 
see no sufficient reason for not following 
the principle laid down in the two cases 
°f Jugdeo Navain Singh v. Rajah Singh 
(10) and Narayanasami Reddi v. Osuru 
Rcddi fii) in view of the fact that the 
legislature in Article 62 of Schedule I of 
the Indian Limitation Act expressly re¬ 
cognizes a suit to recover money received 
by the defendant for the plaintiff’s use, 
and under section 26 of Bombay Regula¬ 
tion IV of 1827, the principles of law 
and equity laid down in English decisions 
are proper guides, in the absence of 
specific law or usage to the contrary. 
Section 238 of the Indian Contract Act 
no doubt sa>s that ‘‘misrepresentations 
made, or frauds committed, by agents, in 
matters which do not fall within their 
authority, do not affect their principals." 
But this is a section which falls under the 
general heading (above section 226) of 
“ effect of agency on contracts with 
third persons," and is restrict¬ 
ed (as the illustrations and the first 
part of the section show) to the 
question of the effect of such misre¬ 
presentations or frauds on agreements made 
by the agents. It does not purport to 
deal with the third person's right to 
recover from the principal money which 
the latter has obtained through the agent's 
fraud or misrepresentation. If, however, 
the English case-law is applied, it must 
be applied in full; and I think it is 
clear that the money received by the 
defendants in this case cannot, in the 
absence of knowledge, or means of know¬ 
ledge, on their part that it was plaint- 
ift s money, which had been misappro¬ 
priated by Gordhandas, be treated as 
money received by the defendants for 


271 : • 

I also think that 
have paiuly shown 
the same as that 
of lords in Thomson 
Limited (7) not only 
to it in Bank of 
v. Gout burn Valley 
but also by 
;n Texas Company, Ltd. 
Banking Company f 13). I 
in particular tlie remarks in 
Lordships’ judgment at pages 

14b, 147-— . 

"Had Vaidya's account, to which the 
proceeds of the oil business were paid, 
been kept with the Bombay Bank under 
circumstances that Could fairly impute 
to them knowledge that the monies 
were not Vaidya's, different considerations 
would apply." 

In my opinion, therefore, Mr. Setalvad's 
contention fails, and I would dismiss 
the appeal with costs. 

Coyajee, J. The main contentions urged 
before us in this appeal are:— 

1. 'What was the scope of Gordhandas’ 
authority ? 

2. Whether the transaction in suit 
was within that scope ? 

J have had the advantage of seeing 
the judgment of my learned colleague. 
I entirely agr e e with his conclusions on 
those issues and with the reasons which 
he has there set out in support of 
those conclusions. 

At the end of his opening address 
appellant’s Counsel contended that, at any 
event, the respondents (defendants) should 
not be allowed to retain the two sums 
of Rs. 5»OJO and Rs. 5,645-10-0 paid 
to them by Gordhandas out of the 
Rs. 14,000 which he had wrongfully 
obtained from the appellant, and that 
the appellant wa s entitled to follow 
these sums cf money and to require the 
respondents to pay them over to him. 

Assuming that this contention is covered 
by the third issue in the Trial Court 
it was certainly not pressed there, for 
the learned Judge observes in his Judg¬ 
ment that "it was admitted by the 
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the plaintiff’s use. 
the Privy Council 
that their view is 
taken by the House 
v. Clydesdale Bank 
by their reference 
New South Wales 
Batter Co. (8), 
their decision 
v. Bombay 
may cite 
their 


(J2) 18 Ind. Cas. 94 9; 40 C. 598; 17 C. W. N. 541; 
(1913) M. W. N. 406; 13 M. It. T. 406; 11 A. 

J. 4*3; *7 C. 1<. J. 478; 15 Bom. L. R. 472; 184 
P. L, R* 1913: 25 M. I,. J. 104; 40 I. A. 56 (P. C.)s 


(13) 54 Lid. Cas. 121; 44 B 139; 22 Bom. I, R. 
429 at p 434; 26 21 L. T. 370; 30 C. B. J. 446; 
-1920) M. W. N. 70; 2 U. P. B. R. (F.C.) 21; 11 Li 
”• 320; 24 C. W. N. 469; 46 I- A; 250 (P. C.); 
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learned Counsel for the plaintiff” (now 
appellant) ‘that the fact of the pay¬ 
ments by these two cheques was merely 
a matter of prejudice/’ In my opinion 
the admission was made for substantial 
reasons. I agree with my learned col¬ 
league in holding that this contention is 
untenable, and wi’l briefly give my 
reasons. The material facts bearing on 
ths contention are these. The agreed 
price of the fifteen shares, which formed 
the subject-matter of this transaction, 
was Ri. 15,000. Pla'ntiff withhe’d a sum 
of Rs. i.ooo in satisfaction of a debt 
due to him by Gordhandas personally, 
he then made out a crossed cheque ci 
Rs. 14,000 in iavour of “Mulji Rar.chod 
Ved Esq. or bearer” and gave it to 
Gordhandas. On August 10, Gordhandas 
paid this cheque into his own account 
with the Bank of India, limited. Gor- 
duandas was at that time indebted to 
the respondents in a sum of about 
Rs. 27,000. The existence of that debt is 
not called in quest on. In part pay¬ 
ment of that debt Gordhandas, on Au ust 
10, drew two cheques in favour of the 
respondent# for the s»ms of Rs. 5,000 
and Rs. 5,645-10-0 respect vely—which 

amounts they duly received. On the same 
day (August 10) Gordhandas gave them 
two more cheques, one of Rs. i.ooo 
and the other of Rs. 5,000: but we do 
not know more about these, beyond 
the fact that they were d shonoured. 

The position then is th s. Gordl.ancas 
had no authority, express or implied, 
from the respondents to act on their 
behalf in tnis particilar transacton. 
He obtained Rs. 14,000 from the appel¬ 
lant on certain representations which he 
failed to make good. He appropr'ated 
this sum of Rs. 14,000 to h : s own use* 
A part of it, namely, Rs. 10,645-10-0, 
he used in dischar. e pro tanto of a 
debt which he then owed to the re¬ 
spondents. The respondents did nut 
know, nor had they the means of know¬ 
ing, that the money which they were 
receiving in discharge (pro tan tv) of the 
debt due from him, had been wrong¬ 
fully obtained from the appellant. 

Under these circumstances the appellant, 
in my opinion, is not ent tied to 

follow this money, and to require its 


payment to him by the respondents. 
The princ pies laid down in Thomson v. 
Clydesdale Bank. Limited (7) are appli¬ 
cable to this case. The appellants in 
that case, who held as trustees certain 
shares in the Commercial Bank of 
Scotland, instructed D. B. Thomson, a 
stock broker in Edinburgh, to sell the 
shares and to deposit the proceeds in 
certain Colonial Banks in Ihe names of 
the appellants. The shares were sold by 
Tbom i on in the 01 d narv course of busi¬ 
ness, the dealing being between him and 
another member of the Stock Exchange 
who knew him only in the transaction, 
and accordingly gave in payment for the 
shares in the ordinary Wc.y a cheque 
payable to Thomson or order, 'ihi* 
cheque Thomson paid in to his credit 
with the respondvnt Bank on the same 
day on which he received it. At that 
time Thomson's account with the respon¬ 
dent Bank was overdrawn to an account 
exceed ng the amount so paid. Thomson 
hiving become insolvent, tie appellants 
c’aimed tobe entitled to have the amount 
of the cheque repaid to them by the 
respondent Bank. The question then arose 
whether, under those circumstances, the 
appellants were entitled to follow the 
money and to require its payment to them 
by the respondent Bank, or whether the 
Bank were entitled to retain it in d ; £" 
charge pro tunto of the debt which was 
due from TLomson. Dealing with this 
question Eord Hersehell, D. C., observes 

fcage 287).— 

“It cannot, I think, be questioned that 
under ordinary circi mstances a person, 
be he banker or other, who takes money 
from his debtor in discharge of a debt 
is not bound to inquire into the manner 
in which the person so paying the debt 
acquired the money with which he pays 
it. However that money may have been 
acquired by the person making the pay- 

ment, the person taking that payment is 
entitled to retain it in discharge of tke 
debt wh ch is due to him.’* 

Ti en, commenting on the argument that 
the bankers took with notice that the 
sum whch they received was a sum ct 
monev not belonging to their debtor per¬ 
son-lly, but which he held or had received 
for other persons, and that, having had 
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this knowledge or notice, they were not of th’s money for the use of the plauit- 
entitled to retain it in discharge cf Thom- iff, or tint, under the circumstances 
son’s debt, his Lordship says (page 287,: of this case, the money which was in 
*T cannot assent to the proposition that the hinds of Maliesh Das can be followed 
even if a person receiving money knows into the hands of 1-akir Chand.-. ..there 
that such money has been received by was no fiduciary relation or privity exist - 
the person paying it to him on account ing between him and J he pla ntiff, and 
of other persons, that of itself is sufficient no collusion wlaitever between him and 
to prevent the payment being a good Mahesh Das has been suggested....At bukar 
payment and properly discharging the Chand had knowu 01 had had reason to 
debt due to the person who receives the believe that the money secured by the 
money. No doubt if the person receiv- bond belonged in part to the plamtiff, 
ing the money has reason to beiieve different considerations would arise.... But 
that the payment is being made in fraud it dees not appear that he had any such 
of a third person, and that the person knowledge, and no collusion on his^ part, 
making the payment is handing over in as we have said, or -raud,is alleged, 
discharge ot his debt money which lie 
has no right to hand over, then the 
person taking such payment would not 
be entitled to retain the money, upon 
ordinary principles which I need not 
dwell upon. But in the present case there 
appears to me to be an absolute absence 
of any evidence of that kind.” 

And Lord Watson observes (page 290): 

“ The broker knew that he was insol¬ 
vent, and that he was using his custom¬ 
ers' money to pay his own debt to the 


The learned Judges then refer to the 
cj sa of Thomson v. Clydesuale Bank, Limit¬ 
ed (7). Here, also, the respondents had 
no reason to believe that Gordhandas, 
in dischirge of his debt, was handing 
over money which he had wrongfully 
obtained from the appellants and had, 
therefore, no right to hand over. 

I have found it difficult to understand 
th* basis of the appellant’s claim to 

W M 1 4 


Bank without any reasonable expectation recover this money from the respouden s. 

f f Viic poeft nn not 1 PII WitLllU 


of his being able to replace it. That 
was an undoubted fraud upon the appel¬ 
lants ; but, in my opinion, the broker's 
fraud is of no relevancy in this case, 
unless it is coupled with bad faith on the 
part of the respondents. The onus of 
proving that they acted in male fide rests 
with the appellants.” 

The decision in Suttdar Lai v. Fakir 
Chand (14) has a bearing upon this question - 
There, a benamidar , Mahesh Das, 


The facts of this case do not fall within 
the principle enunciated b} r Roiner, L. J., 
in Bannatyne v. M elver (15). This is 
not a case where an agent, having 
obtained money from a third person 
wrongfully, has applied it for his princi¬ 
pal’s benefit, e.g., in discharging his 
legal debts and obligations. Neither does 
the case come within the principle of 
“unjust enrichment.” But in justification 
of this claim, the appellant’s Counsel 


realized upon a bond stanuing in his has relied on certain observations ol Lord 

^ * - • - ^ T rs \7 Rrmiohsint 


own name money to which other parties 
including the plaintiff were beneficially 
entitled, and paid over the money so 
obtained, in the course of a transaction 
apparently bona.fide and not collusive, 
to a third party Bakir Chand, who had 
no knowledge of plaintiff's interest therein; 
it was held that the plaintiff could 
not recover against Fakir Chand. The 
learned Judges observe (p*ge64): 

“We fail to see how it can be success¬ 
fully contended that he got any portion 


Haldane, L. C-, in Sinclair v. Brougham 
(1) I have read those observations with 
respectful attention. The difficulty, how¬ 
ever, is how to apply them to the facts 
of the particular case now before lis. 
On what principle is the appellant entitled 
to compel the respondents to refund the 
money? There is no promise to pay, 
actual or imputed by law. There is no 
implied promise on the respondents' part 


(15) (1906) 1 K. B. io 3J 73 L. J. Ki B. 120} 94 
L. T. 150; 54 W. R - 2 93 - 


(14) 25 A. 62} Ai W. N. (1902), 185; 
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to re-pay to the appellant money which 
Gordhmdas gave them in discharge oi h.s 
de >t under the circumstances stated above, 
the decision in Sinclair v. Brougham 
(i) does njt proceed on the footing of 
money had and received. And as observed 
by Lord Su i.ner (at page 453 of the report): 

Toe action for money had an a received 
cannot now be extended beyond the princi- 
pics illustrated in the decided cases/ 1 No 
decided case has been brought to our notice 
justifying a claim to money received and 
retained by the respondents under circum¬ 
stances such as we have here. 

For these reasons I asree in holding that 
this appeal fails. 

Appeal dismissed. 

Z. K. 
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LAHORE HIGH COURT 

vSecoxd Civii. Appear No. 2436 of 1921. 

March 8, 1922. 

Present: Justice Sir William Cbevis, Kr 
KUNDAN^and others—Defendants 

—Appellants 

versus 

MAM R\j Plaintiff—Respondent. 

Pan>a6 Limitation ( Ancestral Land Alienation) 

( of 1 go o), Art, 2— Attestation of mutation 
— two sates -Combined mutation—Limitation. 
c if" a J > * rson governed by the Customary Law, 
sold certain property to H. and M. i n March 
1907. Tne defendants threatened to brine 
a pre-emption, suit and the matter was settled 

,V‘H ge P f& ayat A ^ 7 luch thc defendants 
paid off H. and M . and took over the sale. The 

mutation in favour of the defendants was duly 
attested by the Revenue Officer in the presence 
® f . f and tiie defendants in FebruarV 1908. 
Plaintiffs, as reversioners of F„ brought a suit 
for possession in January X920 , alleging that 
the sale by P. was without legal necessitv anH 
tnat time began to run from the date of the 
attestation of the mutation. The defendant 
contended that there were ready two alieaSSS 
one by P. to H. and M . an d a second one by &. 
and M. to themselves and that what had been 
attested was a sale by F. in f avour of themselves 

really “pfac^' 11 " * matter ° f 

Held> tfcat ttie mutation was reallv a aamk; j 

“• Jr. 6 ™ 8 b ° th alienations 

fore there was an attestation of thp oil. r 
disputed by the plaintiffs aud thdr sutth^S 


within twelve years of the date was within time; 
fp. 275, col. 1 .j 

Fazla v. Badan Singh t 11 Ind. Cas. 7C3; 
48 P. R.1911; i 4 i P. W. R. 1911; 237 P.L. R. 
I9U, followed. 

Second appeal from an order of tie 
District Judge, Karnal, dated t] e 28th 
July 1921, reversing that cf the Munsif, 
First Class, Kaitbal, District Karnal, doted 
the 16th July 1920. 

Data Gopcil Chand, for the Appellants. 

Mr. Shamair Chand. for the Re, 
s pond ent. 

JUDGMENT,— J he plaintiffs ’n this 
case are reversioners of Fattu who, on the 
-6th March 1907, sold the property in 
suit to the sons of Daya, namely. Da 15 
Raj and Mam Raj, lor Rs. 5 co. The 
sons of Budh Ram threatened to bring 
a suit for pre-emption and the matter 
was settled by the village panchayct, tj e 
sons of Budh Ram paying off the sous of 
Daya and taking over the sale- The 
matter was reported to the village Pat- 
wart who entered up the mutation and 
°n the 27th of February 1908, the Teh- 
sildar in the presence of Fattu, Mam Rcj 
son of Day'a and the sons of Budh Ram 
attested the mutation in favour of the 
sons of Budh Ram. The plaintiffs now 
sue foi possession of the land and house 
covered by the sale, alleging that the 
sale was without consideration and 
necessity The First Court dismissed the 
suit holding that it was time-barred. 

The learned District Judge holds that 
the suit is within time and has remanded 
the case to the First Court i or decision of 
the other issues on the m e rits. The de¬ 
fendants have lodged a further appeal 
to this Court, and on their behalf it is 
urged that the suit is not within time. 

The suit was brought on the 15th of 
January, 1920. Under Punjab Act I of 
1900 the date to be taken for commence¬ 
ment of limitation is the date on which 

the alienation was attested by the Reve¬ 
nue Officer. The contention on behalf 
of the defendants is that the alien¬ 
ation was a sale by Fatt u to the sons of 
Daya and that what had actually been 
attested is an alienation by Fattu to 
the sons of Budh Ram. It is urged* 
that there were really two alienations, 
one by Fattu to the sons of Daya, 
and a second by the sons of Daya to th€ 
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sons of Budh. Ram, and that what had 
really been attested is neither of these 
alienations but an alienation by Fattu to 
the sons of Budh Ram, an alienation which, 
as a matter ol fact, never really took place. 

I note, however, that one of the sons of 
Daya was present at the mutation and that 
the Tehsildar at the time ot mutation was 
fully acquainted with all the facts of the 
case. The mutation was, in my opinion, 
really a combined mutation covering both 
the alienations and I am unable to hold 
that the attestation is not one of the 
alienations which is disputed by the plaint¬ 
iffs in the present case. My luling is in 
accordance with Fazla v. Badan Singh (i). 

I note that Counsel for the defendants- 
appellants has been unable to distinguish 
this ruling and he simply urges that it is 
incorrect. It has also been urged before 
me that the plaintiffs place their suit on 
an alleged alienation by Fattu in favour 
of the sons of Budh Ram. This is, how¬ 
ever, merely a misinterpretation of what 
actually took place and does not affect 
the merits of the case. It it be held that 
the alienation by Fattu was without ne¬ 
cessity; and consideration the plaintiffs 
are entitled to a decree* 

The only other point argued before me 
is that as only one of the two plaintiffs 
appealed to the learned District Judge 
the suit should be regarded as having been 
dismissed so far as the half share ot the 
other plaintiff is concerned. This, how¬ 
ever, overlooks the provisions of O* 
» r. 4, which lays down that if the 
decree appealed against proceeds on a ground 
common to all the plaintiffs any one of 
the plaintiffs may appeal from the whole 
decree and thereupon the Appellate Court 
may reverse or vary the decree in favour 
of all the plaintiffs. 

This appeal fails, ond is dismissed with 
costs. 

N* H, Appeal dismissed. 


(t) ti Ind. Caa. 765; 48 P. R. I 9 *U I 4 I 
W.R. 19IX; 237 P. b. R. 1911, 


BOMBAY HIGH COURT. 

Origin An Civil J ususuiciion 
Apfkal No. 16 of 1923. 

August 10, 1923. 

Presents —Mr. Justice Fawcett and 
Mr. Justice Coyyjte. 
KARSaNDAS KAIvlDAS GHIA— 

DEFENDANT—APPEU, ANT 

versus 

CHHOTADAD MOTICHAND— 

Plaintiff—Respondent. 

Specific Relief Act of 1877), ss. 12, 22 —Civil 
Procedure Code ( Act V of 190&), O. V 111 , r. 7, 
O. XX 11 I, r. 1 — Contract to sell irntnoteal/c prop¬ 
erty — Time of essence of contract—Reasonable 
time—Repudiation of contract — breach—Specific 
performance — Discretion—Appellate Court, inter¬ 
ference by — Deposit, when can be recovered — Abandon¬ 
ment oj relief—Alternative reliefs — Damages. 

Where time is not originally made of the essence 
of the contract, in a contract, lor the sale of 
immoveable proptily, it is open to one p&ity, if 
unnecessary delay is caused by the other, to limit 
a reasonable time within which the contract should 
be performed by the other. What is a reasonable 
time must depend upon the lacts ol each particu¬ 
lar case. The question of reasonableness ol no¬ 
tice should be considered with relcrente to the 
past attitude ot the parties. M hat remains to 
De done at the date of the notice is ol importance, 
but it is by no means the only relevant lact. The 
fact that the purchaser has continually been press¬ 
ing for completion, or has btlore given similar 
notices which he has waived, or that it is specially 
important to him to obtain early completion, are 
equally rele vanttacts. [p. 287, coi. 2; p. 288, col. 1.] 
Where one party repudiates his obligation 
under the contract he is debarred irom claiming 
specific perlormance of the contract by the other 
party, fp. 280, col. 2; p. 281, Col. I*J 

No one has au absolute right to a decree for 
specific ptrioimance, but as laid doi\n in section** 
18 and 22 of tne Specific Relief Aet the grant or 
refusal ot this reliei is purely disereticnaiy uith 
tne Court. Alter a suit has been filed lor specific 
perlormance, the question whether a ueeree 
should be granted or reluscd is one purely 
lor tne Court in the exercise ol its jurisdiction 
on judicial principles, and the domain ol strict 
law is superseded by the domain of discretion and 
equity, fp. 281, cols. I & 2.] 

prost v. Kntghi, (1872) 7 iix. nx; 41 L. J.Ex. 78; 
26 !#• T. 77; 20 W. R. 471 and Sabapuiht v. Van- 
tnahcUingu, 23 Ind. Cas. 581; 38 M. 959; 15 M. I*. T* 
203; 26 M. L. J.331; (1914) M. W. N.256, distingu¬ 
ished. 

In exercising a discretion under section 27 
the Specific Relief Act, the Courts are not tied 
down by the rules laid down by the Contract 
Act and by those alone. It can take .nto con¬ 
sideration the plaintifi's abandonment oi his claim 
to specific perlormance and it can come to the 
conclusion that in the circumstances the plaintih » 
propex and equitable remedy is to get a decree 
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for specific performance, and that if lie refuses 
to take this his suit should be dismissed with 
costs, [p. 282, col. 1.] 

Gobinda Chandra Chackravarli v. Nanda Kumar 
Das, 22 Ind. Cas. 910; 18 C. W. N. 689 and Hipgrave 
v. Case, (1885) 28 Ch. D. 356; 54 X. J. Ch. 399; 
52 L. T. 242, relied on. 

The above principle has, however, no application 
to a case where the plaintiff expressly makes an 
alternative prayer .n the plaint for damages, 
not only as a substitute for specific performance 
but also coupled with a prayer in the alternative 
for rescission of the contract, [p.282, col. 2.] 

Where a Trial Court has decided that in exer¬ 
cise of its discretion it would not grant a decree 
for specific performance, an Appellate Court should 
be slow to interfere with the exercise of such a 
discretion, [p.282, col. 1.] 

Where there is no repudiation of the contract 
by the purchaser, nor any conduct on his part 
amounting to repudiation, he is entitled to a re¬ 
turn of the deposit, though specific performance 
is refused, [p. 283, col. 1.] 

A plaintiff is dominus litis, and the ordinary 
rule is that if he claims alternative reliefs he 
can choose at the hearing which he will ask 
for. [p. 282, col. 2.] 

Farrant v. Olvcr, (1922) W.N. 47; 9 i L. J. Ch. 
758 ; 127 T. 145; 60 S. J. 283, relied on. 

Under O. VII, r. 7 of the Civil Procedure 
Code the Courts in India have a general right 
to give such relief as they may think just, and are 
not so tied down as the Courts in England used 
to be. LP-282, tol. 2.] b 

Defendant agreed to sell certain immoveable 
property to the plaintiff and the time fixed for 
completion was six months. The market, how¬ 
ever, improved and the defendant evaded the per- 
fonuance of the contract. After considerable 
delay the plaintiff served the defendant with 
notice to * complete within seven days. 
Defendant failed to do so and plaintiff sued fritri 
for specific performance of the contract and in 
the alternative for damages. The market declin¬ 
ed considerably during the pendency of the suit 
and the defendant expressed his willingness to 
perform the Contract, ' but the plaintiff refused 
to accept specific performance and pressed his 
claim for damages: 

Held, (1) that although time was not originally 
of the essence of the contract it was open to the 
plaintiff, having regard to the conduct of the de¬ 
fendant, to give notice to the latter making time 
of the essence of the contract; Ip. 279, col. 2.1 


. (2) that under the cxrcvuostances o£ the case - 

the period of seven days fixed by the plaintiff- 

.fa ? fe- 27 ft « 01 . 2.J - ■ 

& that defendant. having failed to perform 
the contract within the time fixed was guilty - 
of breach and the date of breach was the date 

ft tt%t h ir nod 4 “ tto 

• (4f that-it was open to the plaintiff to abandon -- e . 

*!*}*! f or , s P« afic performance and confine c . n 3 Cas ' 33 *» 39 I. A. 1; 14 Bom. X. R* 
firs chum • to and that the defendant ' ? C A N * 741 (*912) M. W. N. 22; 9 A. L, J* 

8 “^flc“erfXa D ce h ip. •«** ~ ‘’ El- 6 - 8: 38 C ‘ 31 ** * " 
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Appeal from the judgment of Mr. 
Justice Shah. 

Mr. Munshi, (with him Mt.Colttnan), for 
the Appellant. 

Mr. Lalji, for the Respondent. 

JUDGMENT. 

Fawcett, J. —The facts in this case are 
sufficiently detailed in the judgment of 
the Court below and that of my learned 
brother. I proceed to consider the con¬ 
tentions urged before us in this ?ppeal. 

I first take up the contention of the 
respondent’s Counsel, Mr. Ualji, that in 
any case the contract could not be en¬ 
forced for wont of mutuality. This is 
based on the ground that two of the 
defendant's brothers were minors at the 
time of the contract and on the ruling of 
the Privy Council in Mir Satwarja* v. 
Fakhruddin Mahomed Chowdhuri (i). In 
my opinion this plea must be rejected. 
First of all the objection of want of 
mutuality has never before been 1 raised 
by the plaintiff and no issue was framed 
upon that point. In fact it amounts to 
an inconsistent plea which would require 
an amendment oi plaint (O. VI, r. 7, 
Civil Procedure Code). No such amend¬ 
ment has been asked for. Secondly, the 
plaintiff has by his conduct precluded 
himself from raising this point, especially 
in view of his consent to the application 
to the Court to sanction the sale on be¬ 
half of the minors; see Hals bury, Vol. 

XXVII,. Art. 14 (2), p. 12; and Fry 
on Specific Performance, Ait. 468, p. 224* 
The case, in my opinion, falls under 
section 115 of the Indian Evidence Act. 
Thirdly, the case of Mir Sarwarjan v. 
Fakhruddin Mahomed Chowdhuri (1; was 
quite different from the present case. In 
that case the contract lor sale was by, 
or on behalf of, the minor alone, whereas 
in the present case it is by a person, who 
is the manager of a joint Hindu family 

• , ■ A. , 1 , minor brothers. The 

difficulty about the minors fa such a case 
is in Bombay got over by an appoint¬ 
ment of a guardian and sanction to the 
proposed alienation in accordance with the 
ruling in j n Manila l Bur gov an (2) 


T-MP.co. 

(*) 25 B. 353; 3 B«m. X. R. 411. 
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The authority given by the Coart in such 
a case is accepted by conveyancers in 
Bombay as sufficient and no question was 
raised by the plaintiff’s attorneys as t 0 
the Court’s authority to pass the proposed 
order, and apparently there was no con¬ 
test regarding the matter at the trial : cf. 
the finding of the lower Court on issue 
>jo. io. Mr. Ualji also cited Baluswami 
Aiyar v. Lakshtnanii Aiyaf (3). but the 
applicability of that ruling depends on 
facts which h a ve not been proved to exist 
in this case. The remark in the lower 
Court's judgment in the last line of p. 51, 
part I, of the Pa per-Book, shows that 
the defendant’s power to convey alone 
was not even discussed before it. And 
supposing he had no such power, the 
contract could still have been performed 
in the manner by which defendant put 
himself in a position to fulfil it in March 

1921. , 

The two main issuers raised by the 
appellant’s Counsel. Mr. Muhshi, ore (i) 
whether th* defendant committed breach 
of the contract, nnd (2) whether the 
plaintiff kept the contract alive, so that 
he was bound bv the defendant’s offer to 
perform 'it on April 1, 1921. Iiis tmoin 
contention is that time was not of the 
essence of the contract under the original 
contract, and that though the pfaint’ff 
subsequently made time of the essence of 
the contract by his letter of June 28, 
1920, this was waived by hhs conduct in 
continuing the negotiations; that the con¬ 
tract being kept open, the other side cor.li 
take advantage if this to offer to perform 
it; that the filing of the suit for specific 
performance implied that the contract was 
still subsisting at the date of the suit; 
that the plaintiff by dropping his claim 
for specific performance refused to perform 
the contract though defendant was ready 
and willing to perform his part of the 
contract ; that the result was that he 
could not maintain his c aim to damages 
and there was also a repudiation of the 

contract, entitling the defendant to forfeit 

the deposit; and that accordingly the 


plaintiff's suit should have beenjdismissed 
with costs. He rch’ed mainly upon two 
cases, namelv. Frost v. Knight (4) ard 
Hipgrave v. Cas<r (s). But before consider¬ 
ing these cases and the other contention 
put forward, it is desirable to cote ex¬ 
actly what it was that the learned Judge 
decided. He holds (1) there was a breach 
of the contract on the part of the de¬ 
fendant (pages 57.59 and 60 of the Paper- 
Book); (2) the plaintiff did not keep the 
contract alive, as contended by the de¬ 
fence (pages 57, 60,61); (3) the plaintiff is 
entitled to the alternative relief of dam¬ 
ages (pares 57. 58, 59); and (4) in any 
case the Court, in the exercise of its 
discretion, would not decree specific per¬ 
formance (page 59) 

In regard to the first point the judg¬ 
ment has not dealt as fully or definitely 
as it might have with the question: What 
was the time for per f ormance and what 
was the actual date on which the de¬ 
fendant committed a breach of the con¬ 
tract? This is an important question, 
because it is not sufficient to show that 
the defendant was not able to perform 
his part of the contract within the period 
o f seven days mentioned in the letter of 
Jane 28, 7923, xin^ess it is also shown 
that the time for performance of the con¬ 
tract had then expired. The original time 
fixed for the eomplet : on of the convey¬ 
ance expired in April 1920. But, as time 
was rot of the csserce of the contract, it 
must be taken that no time for fhe per¬ 
formance was specified within the meaning 
of section 46 of the Indian Contract Act, 
that is, the plaintiff's engagement had t} 
be performed within a reasonable time. A 
subsidiary question arises as to whether 
the plaintiff was joslifird in making time 
the essence cf the contract as he did in 
the letter of June 28, 1920, and whether 
the time so spec* tied of seven days was a 
reasonable time to allow. Unfortunately 
no issues were raised upon this point ap¬ 
parently because of the undesirable practice 
of raising an issue on every statement of 


(3) 63 Ind. Cas. 374; 44 M. 605; 13 L. W. 562: 
29 M. L. T. 306; (1921) M. W. N. 376; 41 M. L. J. 
129 (J?. B.). 


(4) (1872) 7 Ex. iii; 41 L. J. Ex. 78; 26 L. T. 

77; 20 W. R. 471. . 

(5) (1885) 28 Ch. D. 356; 54 Cb - 3 $ 9 .' 

L- T. 242. 
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the plaint which is contested, without 
confin ng the issues to the main question 
for decision, in accordance with the ob¬ 
servations of Scott. C. J. in West End 
Watch Company v. Berna Watch Company 
(6). The po’nt is not, therefore, discussed 
as a particular issue in the lower Court’s 
judgment. However, at page 60 the learn¬ 
ed Judge says:— 

In the first place when the Court re¬ 
fused to sanction the sale in June iQ2o the 
de'endant was undfcleto perform the con¬ 
tract. There was a breach on his part.” 

Again at page 61 the learned Judge 
says:— 

" Further it seems to me tnat in view 
of what happened in June 1920 it was 
perfectly open to the plaintiff to make 
time of the essence of the contract and 
to give to the defendant a final opportunity 
to fulfil the contract. When he could not 
do that the plaintiff was entitled to sue on 

the footing of a breach by the defend¬ 
ants." 

And at page 57 of the Paper-Book the 
learned Judge says:— 

It is clear from the correspondence 
between the parties that the plaintiff in¬ 
sisted upon making t-'me of the essence of 
the contract in June as I th nk at that 
stage he was entitled to do and that the 
defendant treated the contract as at an 
•nd:" 

I take it, therefore, that the lower Court 
found that the plaintiff was justified in 
making time of the essence of the con¬ 
tract, as was done by the letter of June 28 
and that the period of seven da', s 
fixed for completion of the sale in that 
letter was a reasonable one, so that on 
the defendant s failure to perform the 
contract within that period there was 
breach on h’s part. The learned Judge 
has also apparently held that there was 
no waiver on the part of Ihe plaintiff, 
although this po r nt is not discussed in 

A* pa^e 58 he says that the 
plvntiff d d not bv. his conduct definitely 
c«)mrat him.elf so as tobe precluded from 
claming ei'her specific performance or the 
altern .*iv e rel'er of damages, and at 




a S? XO Ind ' 063 : ®°* 35 B. 425; 13 Bom. It. R. 


page 61, in connection with the passage 
already quoted as to the plaintiff 
oeng just : fled in making time of the 
essence of the contract, no reference is 
made to any subsequent waiver by the 
plaintiff of his action. 

The fir,t question, then, is whether the 
l? wer Court has erred in hold ; ng that 
there was a breach on the part of the 
defendant i n failing to complete his part 
of the contract by July 5, 1920. when 
the period of seven days specified in 
the letter of June 28, 1923. expired? Mr. 
Munsbi s contention o n this part of his 
case was mainly based on the assumption 
that the defendant could convey a good 
title as the manager of the joint Hindu 
family consisting of himself and his 
brothers, and that his offer to convey 
the property on that basis, which was 
made in his attorney's letter of Julv 6, 
1920, was, therefore, a good one. As al- 
readv remarked, however, the lower Court's 
judgment shows that no attempt was 
made at the hearing to justify the posi’ 
tion that defendant alone was erm- 
petent to convey a good title. Ard, 
m my opinion, such a pos'tfon is 
entirely opposed to condition No. 4 of 
the contract, under which "the 
vendor and all other persons whom the 
purchaser or his attorneys shall consr’der 
to be necessary parties" were to execute 
the conveyance. Tiffs leaves it to the 
p amtiff to say who were necessary parties, 
and he could properly insist o n defend- 
ants adult brothers and a duly con¬ 
stituted guardian of the minor brothers 

joining in the conveyance. Condition No. 4 

was obloudy intended to protect the plaint- 
iff irom ha vmg to accept a title, which; 
though outwardly good, would render him 
able to litigation ; and a conveyance hv 
a manger of a joint Hindu family, 

,1 contains minor members, is just 
f e s0 , transaction which would lead 

Z/'ZZ Ration. In this particular case 

defendant s brothers objected to the sale 

r <*3 and warned plaintiff 
, . j * proceeded with this purchase 

so at hfs °* n r?sk tPaper 

Pi^«t-w aTt paPe l8 ’ ***' HI, page 28). 
? la at! f 1 ***. therefore, clearly justified 
n requiring that all the brokers should 
jom in the conveyance, and this was if 1 - 
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Lite Assurance Corporation, Limited 
(y). I entirely concur with the view 
taken by the Judge below that " when 


Cognised bv the defendant, who took steps 
accordingly (cf Paper Book, Part. I, 

PP. 3 1 . 35, 3 6 )- 


Though the learned Judge has held on 
the second issue that it is not proved 
that there was any collusion between de¬ 
fendant and his adult brother, Narotam, 
tbe circumstances of the case strongly sug¬ 
gest this. I also think that there is sub¬ 
stantial ground for the allegation in para¬ 
graph 9 of the plaint that defendant s peti¬ 
tion to the Court was intentionally made 

in a way that would almost necessarily lead 

to its rejection, as was at the time pointed 
out in plaintiff’s attorney's letter of April 
16 ,1920, (Paper-Book, Parti, p. 22), though 
the learned Judge hasonlssue No. 4 he.d 
it not proved that the petition was a 
dishonest one. The correspondence, to my 
mind, contains conclusive evidence ot 
defendant's desire to de’ay the completion 
of the sale owing to the considerable 
rise in the market value of the pro¬ 
perty since the date ot the contract; ard 
as remarked by the learned Judge ( Pa P e *“ 
Book, Part I, p. 55 ) ‘ the defendant 

was anxious to sell to some body else it 
possible.” The circumstances, ir my opi¬ 
nion, clearly prove that there was de¬ 
liberate delay on the part of the defend¬ 
ant. who was not really willing to com_ 
t,i e te No doubt tbe rise in the value of 
the property would make it difficult for 
him to obtain the Court's si net on to 
the sole on boha’f of his minor brothers, 
but this was in accordance with defend 
ant’s own des'res. This position continu¬ 
ed UP to the date of the s.nt, and 1 
w ? s only when the market subsequently 
fell that defendant's w:shes and ahil-ty 
to complete the sale again corresponded, 
but in an opposite direction to the f< ? rn J? 
pos t : on. The facts seem to me perfectly 
clear, and though there is no actual 
evidence on record as to the market 
fluctuations of immoveable property in 
Bombay in 1920-22, it would be absurd 
for the Court to shut its eyes t 0 what is 
pla-n to it from the different potions 
taken up by the parties at different tunes 
and its k.iovledge o c a notorious fact 
from (inter alia) litigation that has come 
UP before this High Court on its Original 
Side: of. Cooper y. General Accident, Fire, 


the Court refused to sanction the sale in 
June 1920 the defendant was unable to 
perform the contract ” ip. 60). I also 
concur with his finding (p. * 7 / that the 
plaintiff was entitled to make time of 
the essence of the contract as be did 
by his letter of June 28, 1920. There 
had been a previous warning to defend¬ 
ant in his letter of April 6, 1920 (Paper 
Book, Part III, p. 34 ). whlch led to 
the application to the Court to sanction 
the sale : and when that application was 
refused the inability cf defendant to 
oive plaintiff a good title under condi¬ 
tions Nos. A and 5 of the contract be¬ 
came definitely ascertained. There was a 
failure on his part to make out the title 
contracted for and obtain the concurrence 
ot other parties, as required by condi¬ 
tion 4 of the contract. This was a breach 
e oin- to the root of the contract, and the 
correspondence and other circumstances 
clearly show that the defendant up to 
the date of the suit had no intention ot 
fulfilling his part of the contract 

That being so, I think the period of 
seven days allowed by the notice of June 
28, 1920, was a reasonable one (cf.r r> on 
Specific Performance, Art. 1095. ot 
p 512). It did not really matter 

whether seven days, or seventy days, 
were fixed : the defendant wouM not have 
got limself into a position to fulfil ms 
contract (as he did in 1921) even if the 
period fixed had covered tne four months 
prior to the institution of the suit or 
indeed any petiod before the time when 
the market turned in his favour. The 
case is quite different to the ordinary one, 
where there are difficulties in the way of 
clearing the title, which require time {os 
their removai, and where the notice gives 
insufficient time for that purpose. The 
general rule is that when a substantial 
defect is ascertained, the purchaser must 
exercise his right of repudiation o* cf 
seeking the aid of the Court for specific 
performance wit^r»ut undue delay \cj. 
Halsbury, Vol. XXV, Art. 692, at p. 404, 


(7) (1922) 39 T. Li Ri 113 at pi 115: 

214* 


2 Ir. R: 
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and Fry on Specific Performance, 
Art. 1100, at p. ^14). Also, as ruled 
in Stickney v. Keeblt (8) the prior delay 
of defendant must he taken into con¬ 
sideration in determining the reasonable¬ 
ness of the time fixed by the notice. The 
case was, therefore, one in which a short 
period lor completion of the contract 

might reasonably he fixed. To use the 
language of section 46 of the Indian Con¬ 
tract Act, defendant by failing to get 
the Court’s sanction by July 5 had 
failed to perform h:s engagement within 
a reasonable time. I hold accordingly 
that there w.is a breach of contract by 
defendant on July 5, 1920. 

But it is said that there was waiver by 
plaintiff of his right to act on such a 
breach by his continuing in negotiation 
as to the title. In support of this re¬ 
liance is placed on the letter of plaintiff's 
attorneys, dated July 6, 1920 (Paper-Book, 
Part III, page 41) in which they ask 
defendant's attorneys to give them in¬ 
spection of 0 supposed agreement be¬ 
tween defendant and one Lukmanji re¬ 
garding the assignment of the Improve¬ 
ment Trust lease to defendant, and of 
the Letters of Administration of his 
father’s estate that had been granted to 
defendant. It is not clear that these 
documents were really wanted for the 
investigation of defendant's title, and as 
there is no evidence on the point, it is 
a matter of speculation why their in¬ 
spection was desired. But assuming that 
it was tor the purpose of such an in- 
vestigat on, it is to be remarked that the 
request does nut appear to have been 
complied with, and plaintiff's attorney’s 
letters of July 22 and 24. 1920, (Paper- 

Book, Part III pages 46 and 47) make it 
quite clear that plaintiff would not accept 
any other title than one passed by ? 
conveyance in which defendant's brothers 
joined. Also the plaintiff's attorneys' second 
letter of July 6 < 1920 (Pnper-BoOk, Fart m # 
page 41) imples that plaintiff was not 
willing to accept the conveyance by de¬ 
fendant alone w’ ic v was offered in the 
letter of defendant's attorneys of the 
same date. A suit had already been 

(8) (1913) A. C. 386; 84 Iy. J. ch. 259; 112 L. T. 
664. 
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threatened, and the defendant's letter of 
August 3, 1920 (Paper-Book, Part III, 
page 47) shows that his attorneys 
were aware that the idea had not been 
dropped. No other evidence of a desire, 
or effort, on the part of the plaintiff to 
continue the negotiations is adduced, ex¬ 
cept the third para of plaintiff's letter of 
July 14, 1920. in which he asks if de¬ 
fendant is prepared to comply with his 
requirement that the brothers' should join 
in the conveyance. That merely amounts 

to a statement that defendant could not 

comply, for it is coupled with a reference 
to the Court’s refusal to sanction the sale; 
and it was met by a refusal to discuss 
the matter, as plaintiff was understood to 
have filed a suit. In these circumstances, 
it is, in my opinion, absurd to suggest 
that there was any waiver by plaintiff. 
There was no " course of conduct incon¬ 
sistent with the intention of insisting on 
such a n objection " (p ry on Specific Per- 
. 1^0, pf page 520). It 

is quite clear that plaintiff and his ad¬ 
visers were all along determined t 0 sue, 
for he really wanted at that time to buy 
the property, probably in order to lake 
advantage of the rising market ( c f. the 
statement in his letter of April lb, 1920, 
that he had received a good offer for the 
property, (Paper-Book, Part I, page 22). 

V therefore, hold that there was no 
waiver on the part of the plaintiff as 
alleged. It follows that he is entitled to 
recover the damages a llowed by the 
lowei Court {viz., the costs of and inci¬ 
dental to the investigation of title up 
to the date of suit) unless Mr. Munshi's 
second contention is correct. 

This contention is that in any care 
pla ntiff’6 abandonment of his claim to 

specific performance at the hearing entitles 

the defendant (a) to forfeit the plaintiff's 
deposit and (b) to a s k the Court to dis¬ 
miss his suit with costs. Mr. Munshi 
submitted an elaborate argument on this 
point, and in regard to the first pait of 
it I concur with him that the plaintiff 
treated the contract as substring up to 
the date of the suit. It was f n fact 
necessary for him to do so, if he hoped 

r ° ***£ ^ ecree specific performance, 
for if the plaintiff repudiates his obliga¬ 
tion Under this contract, this debars - him 
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from claiming specific performance of the 
contract by the other party : see Halsbury, 
Vol. XXV’II, Art. 101. page 59. But Mr. 
Manshi relies on the principle laid down in 
Frostv. Kmght (4) that, if the promisee 
keeps the contract alive for* his own 
purpose, he also keeps it alive for the 
benefit of his opponent; “he remains 
subject to all his own obligations and 
liabilities under it, and enables the other 
party not only to complete the con¬ 
tract, if so advised, notwithstanding his 
previous repud ; ation of it, but also to 
take advantage of any supervening 
circumstances which would justify him 
in declining to complete it.*’ 

I take it that it is in this sense 
that the lower Court found on Issue 
No. 8 that the plaintiff did not keep 
the contract alive down to the date of 
hearing (see Paper-Book, pages 60, 61), 
i. he did not keep it alive so as 

to enable the promisor to take advan¬ 
tage of this in the w a y laid down in 
that case. As I have already said I 
do not think it can be he’d that the 
plaintiff did not treat the contract as 
still subsisting, but in my opinion the 
contention that, therefore, the plaintiff 
could not abandon the claim to specific 
performance except under penalty of 
dismissal of his suit with costs and to 
forfeiture of his deposit is incorrect for 
the following reasons. 

(1) This contention overlooks the fact 
that no one has an absolute right to a 
decree for specific performance, but as 
laid down in sections 12 and 22 of the 
Specific Relief Act the grant or refusal 
of this relief is purely discretionary 
with the Court. I think that the right 
held to be kept open under the doctrine 
oi Frost v. Knight (4) is a purelv legal 
right implied in the “continuance’* of 
the contract,, which is referred to in 
the last sentence of section 39 of the 
lad an Contract Act. It seems to me 
doubtful whether such a right exists 
in a case like this falling under the 
provision, of section 54 of the Indian 
Contract Act, which expressly enacts 
that the promisor cannot, after a breach 
on his part, “claim the performance of 
the reciprocal promise" (cf. Sabaputhi Pillay 


V. Vanrnahalinga Plllai ( 9). But assuming 
that. It does the fact remains that, after 
a suit has been filed for rpecifie perfor¬ 
mance, the quest on whether a decree 
should be granted o r refused is one purelv 
for the Court in the exercise of its juris¬ 
diction on jndic ; al princ'ples, and Ihe 
domain of strict law is superseded hv 
the domain of discretion and eonitv. 
I concur with the view taken in Cobtnda 
Chandra Chakravarti v. Nanda Knin a r 
Das (10) that in exercising a d : sorption 
under section 22 of the Specific Relief 
Act, the Courts are not tied down by 
the rules laid down in the Tnd’an Con¬ 
tracts Act and by those alone. 

(2) In exercising its discretion, the 
Court can take into consideration the 
plaintiff's abandonment of his claim 
to specific performance, a position 1 e 
is entitled to take up under O. XXIII 
r. 1, of the . Civil Procedure Code. A 
somewhat similar point arose in Fomlav 
CveJe & Motor Agency, Ltd. v. Rus/omji 
Dossabhai N. Wadia (1021) O. C. J. 
Appeal No. 7 of TO21, decided by Macleod. 
C. J., and Shah, J., on June 20, Tq2i 
(Unreported). In that case also there 
was a change of position bj- the parties. 
The plaint r ff sued for specific per¬ 
formance. Abandoning that. } e wanted 
to fall back upon the alternative relief 
of damage^, if on an inspection of 
defendant’s accounts he found it worth 
while to do so. The main question 
decided was o n e of procedure with which 
we are not concerned in this case. 
The remarks whfch I am goinv to cite 
are purely obiter, hut they deal w'th 

the point in consideration and I think 
th e y may properly be mentioned. In 
the Appeal Court's judgment the learned 
Chief Justice savs:— 

"It is the COurt alone which has to 
decide whether specific performance 
ought or ought not to h e granted, ard 
unles c the parties come to the Court 
agreed as to what the terms of the 
decree should he, the Court has to 
corr e to 3 decision On that quest’on. 
and it is open to the plaintiffs to say 

(9) 2s Ind. Cas. 581; 38 M. 959; 15 M. Z . T. 203; 
26 M. L. J. 33*: T (i9i4) M. W. N. 256. 

(10) 22 lad- Cm. 910; 18 C< Wf JUi 6891 
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that considering all the facts of the 
case, the Court ought net to grant the 
praver for spec : fic performance m the 
plaint, hut to grant the alternative 

pra\er for damages.’' 

Mr Justice Shah in his judgment says: 
“The plaintiffs’ claim has b e en dis¬ 
missed as the'*' were not then prepared 
to submit to decree for specific perform- 
ance by consent. They were m no 
sen^e bound to consent to such a 

decree and just as the defendants 
changed their position, they were also 
in mv opinion entitled to consider 
their ’ position with reference to the 
s ^ate of the market as it developed 
durin° the pendency of the suit, and to 
limit ° th e ir prayer to damages, if so 

advised." , , . 

(o) The Court can no douot c^me 

to the conclusion that in the circum¬ 
stances the plaintiff’s proper and equitable 
remedv is to get a decree for specific 
performance, and that if he refuses to 
take this his suit should be dismissed 
with costs. But the present is certainly 
not a case of that kind. As remarked 
by the learned Judge at page 57 . Part 
I of the Paper-Book “the controversy 
between the parties from time to time 
has changed with the market value ot. 
the property and even the form it has 
taken at the hearine is due largely to 
the fluctuations in the market value of 
the property.” There can be no doubt, 
in my' opinion, that the defendant’s 
lailure to perform the contract prior to 
the suit and bis desire to perform it 
after the suit is entirely due to 
such fluctuations. The maxim applies 
“that he who comes into equ’ty must 
come w'th clean hands,” and the 
defendant is really in the same box 
as the plaintiff in regard to the latter 
seeking to avod the performance of the 

contract. 

(4) The lower Court has decided that 
in any Case * n *ke exercise of its dis¬ 
cretion it would not grant a decree for 
specific performance (p. 59 of the Paper- 
Book) and the Appellate Court should 
be slow to inteitere w ; th the exercise 
of such, a discretion. I fully agree with 
the Judge below that in all the circum¬ 
stances it would not be equitable to give 


the defendant, in view of hrs previous 

conduct, the advantage be seeks to obtain 
from the turn of the market. It is true 
that he does not here seek a decree for 
specific performance. But the basis cn 
which he claims that the plaintiff’s suit 
should be dismissed with costs is on the 
basis of his right to specific perform- 
ance. 

(5) Hipgtave v. Case (5) is, no doubt, a 
decision which goes to support Mr. Mun- 
shi’s contention. But it is to be read in 
the light of the peculiar history of the 
circumstances Under which the alternative 
remedy of damages came to be allowed 
first under Lord Cairns’ Act and then, 
urdei the Judicature Act of 1873. A 
succinct account of this will be found 
in the Encyclopoed : a of Eaw§ of England, 
Vol.II, atpp. 670, 671. Also the stricter 
rules in England as to pleadings and 
amendment thereof, compared with those 
of India, have to be taken into con¬ 
sideration, as pointed out in the lower 
Court’s judgment. The case, in mv opinion, 
has no application to one like this where 
the plaintiff expiesslv makes an alterna¬ 
tive prayer in the plaint for damages, 
not only as a substitute for specific per¬ 
formance but also coupled with a prayer 
in the alternative for rescission of the 
contract. The Courts in India have a 
general right to give si ch relief as they 
may think just, under O. VII, r. 7 » 

Civil Procedure C.'de, and are not so tied 

down as the Courts used to be in Eng¬ 
land: cf. Callianjx Hatjivan v. Nan * 
Tricum (11). There is also no question 
of defendant’s being taken by surprise. 

(6) Apart from the cons : derations like 
those which weighed with the Cci* 1 * 
Hipgravev . Case (5) the plaintiff is do minus 
litis, and the ordinary rule is that if he 
claims alternative reliefs he can choose at 
the hearing which be will ask for, cf. O. 
XXIII, r 1, Civil Procedure Code, and 
Farrant v. Olver (12). No doubt the facts 
in the latter case are different from those 
here, but that does not affect the above 

principle. 

(7) The defendant’s ability to give a 
good title arose only after the sii-t; 


(xi) 19 B. 764 at p. 770; 10 Ind-^ec. (H.s.) 5 r ** 
(12) (1922) W. N. 47J 91 I,. J. Ch. 758; 127 
T. 145; S. J.283. „ 
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it is at least doubtful whether, having 
failed to obtain the requisite concurrence 
of his adult brother and the Court's sanc¬ 
tion prior to the suit and having thus 
incapacitated himself from performing his 
contract, he could recapacitate lrmself 
by such subsequent action. Thus it has 
been held that—"If A agrees to convey 
land to B at a future date and before 
that date conveys the land to a third 
person, A commits an anticipatory breach 
of his agreement, and B can repudiate 
it. It is immaterial that B might, by 
repurchasing the land before the date 
fixed, recipacitate himself to perform Hs 
contract with B.” See Ashburner's Prin¬ 
ciples of Equity, page 549, and the cases 
there cited. 

(8) As regards the defendant's c’aim 
to forfeit the deposit I take the law to 
be that wheie there is no repudiation of 
the contract by the purchaser, nor any 
conduct on his part amounting to repudia¬ 
tion, he is entitled to a return of the 
deposit, though specific performance is 
refused ; see Pollock and Mulla’s Contract 
and Specific Relief Acts, 4th Edn., 
page 887 and cases there cited. Heie there 
has been no such repudiation prior to 
suit, and the claim is based merely on 
his abandonment at the hearing of the 
claim to specific performance. In my 
opinion, he was at liberty to abandon 
it, and this is not a case which can pro¬ 
perly be treated as a repudiation entitling 
the defendant to forfeit the deposit. 
Further the right of the purchaser to 
recover h T s deposit springs out of breach 
of contract by the vendor (Halsbury, 
Vol. XXV, Art, 68^, page 401) and on the 
finding that there ha sheen such a breach 
by the defendant the plaintiff is clearly 
entitled to recover his deposit. 

(9) Mr. Coltman contended that the 
sale of the property by the defendant was 
held up for two years by the suit, and it 
was onlv fair in the circumstances that 
the plaintiff should he deemed to l ave 
made a final election when he brought 
his suit for specific performance; tor if 
he had not treated the contract as sub¬ 
sisting, the defendant could have sold 
the property to some other party. 
If the defendant's conduct had been free 
from blame, ther^ would no doubt be 


considerable force in this contention. 
But the balance of equities of the case 
is notin favour of the defendant, and I 
do not think that this consideration can 
be held to outweigh the other considera¬ 
tions that go against h m. Substantial 
justice is. in my opinion, dore by the 
decision of the lower Court. 

I would, therefore, dismiss the appeal 
with costs. 

Coyajee, J.—On October 2, 1919, the 
defend*'’nt (now appellant) entered into 
an agreement in writ’ng , Exhibit B to sell 
the immoveable property therein describ¬ 
ed to the plaintiff-respondent for the 
price of Rs. t, 60,001. A sum of 
Rs. 25,000 was paid by the purchaser as 

earnest money*’ and it was agreed 
that "the balance viz., Rupees one lac 
and thirty-five thousand and one shall 
be paid on the completion of the pur¬ 
chase. The purchase was to be complet¬ 
ed within s’x months. The vendor agreed 
to deduce at his own cost "a marketable 
title free from all reasonable doubts" 
and to "do all such things and take such 
actions and proceedings as may be neces¬ 
sary for clearing up any defect in such 
title," and also to "put the purchaser 
in vacant possesssion of the second, third 
and fourth floors of the said heredita¬ 
ments andby getting the ter. ants of the re¬ 
maining portion to attorn to the purchaser 
(clause 5). It was also agreed that "upon 
payment of the purchase-money at the 
time and in manner aforesaid, the vendor 
and all other persons whom the purchaser 
or his attorneys shall consider to be 
necessary parties shall execute a proper 
assignment of the said premises t G the 
said purchaser or to such other person 
or persons a§ the purchaser may nomi¬ 
nate’* (clause 4). 

At the date of the contract the said 
property admittedly' belonged 1o a joint 
Hindu family’ consisting of four brothers, 
namely, the defendant, Narotam, Nandlal 
and Manila!—the last two beirg then 
minors. The purchaser, however, had ro 
knowledge of these facts. The further 
relevant historv of Ike property’ is 1 hrs 
stated by the Tria 1 Judge : "The origin¬ 
al lease of the property was taken from 
the Improvement Trust by 0 n e Lcok- 
manji Noorbhoy. He agreed to assign 
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his right..to Karsandas Kalidas and his 
brother Narotam Kalidas in March 1911 
for Rs. 46,500. The lease which was not 
then executed in favour of Lookmanji 
was ultimately executed bv the^ Trustees 
of the Improvement Trust directly in 
favour of and in the name of Karsandas 
Kalidas i. e. the defendant, Only On Octo¬ 
The main question for determination is, 
whether, on the facts of this particular 
ease the purchaser is entitled 1o the re- 
turn of the defosit money Rs. 25,000, 
or whether the ver.dor should be permit¬ 
ted to retain it? 

The evidence bearing on this question 
is documentary. It consists, with a few 

exceptions, of letters which have passed 

between the parties. The correspondence 
be^an soon after the contract, and was 
kept up until this suit was brought (Nov¬ 
ember 12, TQ20); and it continued even 
thereafter. The conclusions to which this 
evidence leads me are: 

(1) Throughout the period intervening 
between the date of the contract and the 
date of filing the plaint, the plaintiff bad 
continually been pressing for completion 
of the sale. 

(u) As for the defendant, he apparently 
entertained the hope of making a still better 
bargain. He wanted to gain time, and was 
therefore anxious on the one hand to keep 
the plaintiff to his promise. On the o f her 
hand he did all he could up to the time 
this suit was brought, to delay from 
time to time the fulfilment of the 
contiact. The difficulties arising from 
the fact of his brothers having an interest 
in the property were held in reserve to 
serve as an excuse for backing out of 
the contiact in the event of his being 
able to find a higher price elsewhere. 

(3) There was such a protracted 
default on the part of the vendor as to 
give the purchaser the right to say that 
ihe vendor had refused to perform his 
part of the contract. 

Soon after the contract, the plaintiff 
applied for and obtained the sanction of 
the Improvement Trust Board to the 
proposed assignment of the lease in his 
favour. By clause 3 of the contract, how- 
ever, it was the vendor's duty to secure 
it. Plaintiff sent a draft assignment 


to the defendant for his approval. It 
was not returned. On February 4, 1920, 
Messrs. Mehta, Dalpatram and Lalji, as 
attorneys of the vendor's brothers, wrote 
to the plaintiff as follows: . 

"We undestand that our client’s brother 
Mr. Karsandas Kalidas has contracted 
to sell the above-mentioned property to 
your client. This is, therefore, to give 
your client notice that the said property 
belongs jointly to the said Karsandas 
Kalidas and our clients although the lease 
from the Improvement Trust was taken 
in the name of Mr. Karsandas Kalida9 
for the sake of convenience. If your 
client completes the purchase not with* 
standing this notice he will do so at his 
own risk. 

"We have, therefore, to request you 
to let us know if your client after this 
intimation desires to complete the pur¬ 
chase in which case we have instructions 
to take proceedings to restrain the 

sale." . . _ . 

On the s?me day plaintiff's attorneys 
sent a copy of it to defendant'^ 

attorney and asked: "please let 
us know bv to-morrow evening what 
your client has to sav in th’s matter.' 
It is found by the lower Court and the 
finding is not challenged here-—that until 
this date the plaintiff had no know¬ 
ledge of the defendant's brothers 
being interested in the property. NO 
reply was given, and plaintiff's attorrey? 
wrote again on February 2:—“By the 
reason of your client's studied silerce, 
our el’ent is led to believe that your 
client has put up his brothers to make a 
false claim with a view to delay the 
completion of the sale." On Fetniary 10, 
defendant's attorney wrote denying any 
desire to delay completion, and added: * 
regards the claim made by mV client s 
brothers’the fact is that they are all joint 
with my client and the property \va;s 
erected out of joint family funds ana 
the lease was taken in my client's name 
as the eldest member of the family. 
The attitude taken up by my client s 
brothers is unreasonable and^Ibaye 
th ! s day written to them to join in the 
conveyance." On the next day the P^ a ? nt ' 
ill's attorney § called for "the names °* 
all Vnur client's brothers._and if aIi y 
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of your client’s brothers. ..are minors, 
we shall thank you to let us know 
accordingly.” This apparently had re¬ 
ference to clause 4 of the contract. 
Another letter of the same date con¬ 
tains the plaintiff’s complaint that ‘Neither 
in kacha nor in the pucca agreement 
for sale any ment.on is made of the 
alleged jointness of your client and his 
brothers, nor was the fact (if a fact it 
is) even mentioned or information as 
to it conveyed to our clients.” On 
February 19, the defendant's attorney 
wrote: “So far as my client understands 
his brother is willing to sign the con¬ 
veyance,” and added that the plaintiff 
knew all along that the defendant was 
a member of a joint Hindu family. 
Plaintiff replied on the same day’ denying 
this and inquiring whether the minor 
brothers would be made parties to the 
conveyance and whether the defendant 
was prepared to obtain an order irom 
the Court permitting him to convey' the 
minors* interests. On March 8, plaintiffs 
attorneys wrote: “Your client has been 
observing a studious silence regarding 
all our letters in this matter. Please 
note that unless your client makes out 
a marketable title and gets all the neces ¬ 
sary persons joined in the conveyance 
by the second proximo our client will 
proceed in the matter." The second pro¬ 
ximo has reference to the termination of 
the six months’ period allowed by the 
contract. On March 24, the defendant's 
attorney replied that he had addressed 
a letter to Messrs. Mehta, Dalpatram 
and Ealji to obtain the necessary order 
from the Court as regards the minors’ 
interests. Plaintiff’s attorneys wrote on 
the same day, stating that that could 
not abate their client's anxiety, for what 
he really wanted was speedy completion 
of the matter which was being un¬ 
necessarily delayed. The six months' 
period having expired, plaintiffs attorneys 
wrote as follows on April 6:— 

“Notwithstanding our repe a ted reminders 
your client has not answered our 
client’s queries nor has he made out a 
marketable title as contracted* nor have 
you as lye* returned the draft assignment 

duly approved. 


“Our clieut’s moneys are lying idle and 
please note that our client will charge 
at 12 per cent, per annum on the balance 
of the consideration money. 

“We also require your client to make 
out a marketable title and to execute 
a proper assignment to our client as 
provided by the agreement for sale on or 
before the 29th instant. Please note 
that in default our client will without 
further intimation file the necessary suit 
against your client." 

On April 15, plaintiff’s attorneys called 
for the papers for obtaining the Court's 
order for perusal, and added that “this 
is of course without prejudice to..our 
letter of the 6th instant.” The draft 
petition being supplied, plaintiffs attorneys 
wrote on April il>: 

“The petition does not comply with 
any of the material requirements of law 
nor does it place before the Coi-rt the 
materials on a consideration of which 
the Court may make an order-.It is 
evident that your client's desire is to 
get out of the bargain and for that pur¬ 
pose he has all along suppressed the 
tacts from our client, has tailed to give 
the necessary information, .and has now 
hit upon the plan of presenting to the Court 
a petition disclosing scarcely any material 
fact so as to make it probable that the 
Court should not grant the order and 
then to make an excuse of it for non¬ 
completion. -Our client has received a good 
offer for the property and he insists upon 
completion of the sale.” 

The petition is Exhibit E: read by 
the light of the defendant's conduct 
it is fairly open to this criticism. I 
agree with my learned brother when he 
observes that the circumstances of the 
case strongly suggest a collusion between 
the defendant and his brother Naiotam 
whose opposition is evidenced by Ex¬ 
hibit F. Thus in June 1920 the defendant 
was unable, and in my opinion also un¬ 
willing, to complete the sale. In these 
circumstances, on June 22, the plaintiff 
offered to buy the defendant's own 
interest on certain terms; but the offer was 
rejected as “absurd.” The plaintiff then 
adopted the course which I think he was 
periectly justified in doing. On June 28 
he allowed the defendant one week's 
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time within whch to complete the sale 
m.jk ng time oi the essence of the con¬ 
tract. The time so allowed expired on 
July 5 On the 6th, the defendant took 
up a different attitude he alleged that 
he WuS the manager of the jo.nt H.ndu 
family and as such was entitled to sell 
the property cn behalf of all the members 
and it was unnecessary to obta n the 
Court’s order with regard to the minors’ 
interests. Wo attempt was made to justify 
this position either in the lower Court 
or before us, moreover the position dis¬ 
regards the clear provisions ofthefouith 
clause of the contract. More letters 
followed. On July 21, the defendant's 
attorney wrote: "Please let 11:e know if 
you have acceptedthe title." The reply was: 

“It is no use pretending ignorance ot our 
client's contentions a s to your client's title 
to the property. We see no reason why 
you should be ignoring all the previous 
correspondence in the connection. Please 
let us know what your client ha s done 
regarding ou.r client's requirements as to 
his title to the property, bet ore you 
ask us whether our client has accepted 
the title." Plaintiff’s letter of the 24th 
is to the same effect and reminds the 
defendant that be had failed to obtain 
the Court’s sanction to the proposed 
sale. In the opinion of the learned 
Trial Judge, with which I agree, the 
further correspondence shews that the 
defendant was anxious to sell the prop- 


Plaintiff 
the con- 


convey the minors’ interests, 
claimed specific performance of 
tract. In the alternative he claimed (1) 
a 1 eturn of his deposit, (2) costs of investi¬ 
gation oi title, and (3) a sum of Rs. 40,000 
"as damages iot the defendant's wilful 
default in carrying out the said agree¬ 
ment and consequent breach oi the con¬ 
tract." With this third item we are no 
longer concerned. 

About this time, events were happening 
which were beyond the conti ol of these 
litigants, but which, by the time the 
case was set aown for hearing in 
December 1922, induced them to recon¬ 
sider their respective positions. As the 
learned Judge observes: "The contro¬ 
versy between the parties lrom time to 
time has changed with the market value 
of the property and even the form it 
has taken at the hearing is duelargelyto 
the fluctuations in themaiket value of the 
property.’ * 

On March 10, 1921, the defendant 

applied to the Court to appoint him 
guardian of the property of one of the 
said minors (the other having then 
reached his age of majority) and to 
authorize him to convey his interest also. 
A perusal ot his petition. Exhibit G, 
clearly shews a real attempt on his part 
to secure a favourable order—which 
indeed was made on March 12. This 

indeed is the first real endeavour made 
by the defendant to carry out the con- 


erty to some other purchaser, but was tiact made on October 2 1 

• i. __ _1. ^ 4- A._il _ 1 _ ! A. . • j a 4 * A 


waiting to see wbat steps the plaintiff 
was going to take. On August 30, plaint¬ 
iff gave a warning to the defendant 
"against dealing with the property in 
any manner” and intimated that draft 
plaint was ready. Some more letters 
followed. As I understand them, the 
plaintiff was anxious to make it clear 
that it was not ne who was repudiating 
the contract but that there was a pro¬ 
tracted default on tne part of the defend¬ 
ant. 

The plaint was filed on November 12, 
1920. It was thereby alleged that the 
defendant nad deliberately contrived to 
recede from the contract by putting up 
his adult brother to resist its completion 
and by failing to make a genuine effort 
to secure the Court’s permission to 
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But 


tnis attempt was made nearly lour 
months after the plaint was filed. The 
petition, Exhibit G, may be compared - 
contrasted rather—with the earlier one. 
Exhibit E. On April 22, defendant's 
attorney wrote to the plaintiffs: -“We 
fail to understand your client's object in 
proceeding with this suit as our client 
is willing to convey the property and 
has as a matter of fact obtained the 
necessary Judge’s Order authorizing him 
to complete the sale on behalf of his 
minor brother." On April 25, plaint¬ 
iff’s attorneys replied; ‘‘Beioie you* 
client would object to our client pro¬ 
ceeding with the suit W e shell thank 
you to let us know to which of the 
reliefs claimed in the plaint your client 
is willing to submit." And on 
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6th May this reply was amplified by 
mating it.clear that the plaintiff would 
ins.st on claiming compensation. 

In h.s written statement, declared cn 
August 20, 1921, reference is made to 
the Judge^s order obtained on March 32 ; 
the d fendant declares that he is ready 
and willing to complete the sale. 

The learned Trial Judge has held that 
at the date of the contract plaintiff 
had no knowledge that other persons 
besides this defendant had an interest in 
the property ; that defendant was guilty 
of a breach of the contract ; that in 
November 1920 when the plaint was filed 
the plaintiff had a clear cause of action ; 
that plaintiff had not kept the contract 
alive up to the day of hearing ; that in 
the x ) eculiar circumstances ol this case, 
in the exercise of his judicial discretion, 
he would n;t force specific performance 
0.1 the plaintiff; and that the plaintiff 
was entitled to the deposit and to 
costs incidental to the investigation of 
title. 

In my opinion he has reached the right 
conclusions. 

. The nature of a deposit is thus ex¬ 
plained by Cotton,T. J., in Howe\. Smith 
(13): 

‘The deposit, as I understand it, and 
using the words of Eord Justice James, 
is a guarantee that the contract shall 
be performed. If the sale goes on,....it 
goes in part payment of the purchase- 
moaey for waich it is deposited but if 
on th2 default of the purchaser the 
contract goes oil, that is to say, if he 

repudiates the contract, then_he can 

have no right to recover the deposit. 

‘T do not say that in all cases where 
this Court would refuse specific perform¬ 
ance the vendor ought to be entitled to 
retain the deposit. It may well be that 
there may be circumstances which would 
justify this Court in declining, and which 
would require the Court, according to its 
ordinary rules to refuse, to order specific 
performance, in which it could not 
be said that the purchaser had repu¬ 
diated the contract, or that he had 


(13) (1884) 27 Ch. D. 89 at p. 958; 33 L. j. cfa; 
1055 ; 50 L. T. 373; 32 W. R. 802; 48 J. p. 773. 


pu aneiid io it so a S to enable 
the vendor to r e tai n the deposit. I n OI der 
to enable the vendor so to act, j n my 
opinion there must b e acts on th e part of 
the piirehaser wh.ch rot Only amount to 

delay su file lent to deprive him of the 

equitable remedy of specific perfoimarxe, 
but which would make his conduct amount 
to a repudiation on his part 0 i the contract. '* 

In the present case the contract is silent 
as to what should happen to the deposit 
money in case the contract goes off. Upon 
the special facts of this case I do not sc e 
any reason for refusing the plaintiff's 
claim to recover this deposit, and for al¬ 
lowing the defendant to retain it. From 
first to last, from th e date of the contract 
up to the institution of ti,i s sUl t th e 

ng a continuous and 
pressing demand tor completion of the sale 

The defendant on the other hand was do ng 
ail he could to delay and even to defeat 
it; he was in my opinionclearlv guilty of 
default. 

It is true, the parties did not by the 
terms of their agreement make time of 
the essence of the contract. But in such 
a case, it unnecessary delay i s created 
by one party the other has a right to limit 
a reasonable time within which the con¬ 
tract should be perfected by the othpr- 
Taylor v. Brown (14). Accordingly the 
plaintiff expressly made time of the esseree 
of the contiact by his letter of June to 
1920. But it is urged that the time 
allowed was only one we e k, and that it 
was, therefore, too short. What i s a 
reasonable time must depend upon the facts 
of each particular case. The question of 
reasonableness of notice should be con¬ 
sidered with reference to the past attitude 
of the parties. Ordinarily, one week's tin e 
would be too short; i n the circumstances 
of this ca Se It was not. The contract 
allowed the parties six months lor com- 
pletion of the sale. Even though time 
was not of the essence of the contract it 
was clears the duty of the vendor to begin 
making some progress towards fulfilment 
of the contract. He ha duo right to ex¬ 
pect the purchaser to wait an indefinite 

time. The defendant here did nothing be¬ 
yond causing unnecessary delay; he was 

(14) (1839) 2 Beav. 160; 9 1,. T, ( N , <5,) Ch . 

30 R. R. 132; 48 E. R. 1149. J V 
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both unable and unwilling to fulfil the 
co.itiact, and his inability was of his own 
making. The first genuine effoit he made 
to fulfil hiseontract was in March 1921, 
and that was nearly four months aiterthe 
plaint was filed In considering the ques¬ 
tion of sufficiency of time, hispast conduct 
is relevant. As observed by hord Parker 
of Wadding ton in Stickney v. Kteble (8): 
‘‘In considering whether the time so limit¬ 
ed is a reasonable time the Court will 
consider all the circumstances oi the case. 
No doubt what remains to be done at the 
date of the notice is of importance, but it is 
by no means the only relevant lact. The 
fact that the purchaser has continually 
been pressing for completion, or has before 
given similar notices which he has waived, 
or that it is specially important to him to 
obtain early completion, are equally rele¬ 
vant facts.'* In my opinion, therefore,there 
was a breach on the part of the defendant, 
at any rate, on July 5, 1920, it not earlier. 
On July 6, he, as I have endeavoured to 
point out, took up a different attitude, 
which, moreover, he has made no attempt 
to justify. The further letters winch pa ssed 
between the parties do not, in my opinion, 
amount to a waiver of objection on the 
part of the plaintiff. In his letters of 
July 22 and 24 he was referring to the 
provisions contained in the fourth clause 
of the contract, and he warned the defend¬ 
ant not to ignore “all the previous corres¬ 
pondence in this connection,” and he re¬ 
minded the defendant that ** he had failed 
to obtain the Court’s sanction to the pro¬ 
posed sale.” By his plaint he claimed 
damages for defendant's “willul deiault 
in carrying out the said agreement and 
consequent breach of contract. This posi¬ 
tion he has done nothing to give up. In my 
opinion, therefore, the learned Judge was 
right in awarding to the plaintiff by way 
of damages all costs incurred by him in 
consequence of the farlure on the part of 
the defendant to perform the contract in 
time 1 also hold that he was right in 
permitting the plaintiff to recover the 
deposit money. 

It was contended on behalf of the defend¬ 
ant that the plaintiff, having at the 
hearing of the suit abandoned his claim to 
specific performance, was not entitled to 
a return of the deposit money The plaint¬ 


iff, however, had not claimed specific 
performance alone. The claim to damages 
and to a 1 etuin of the deposit was expressly 
made in the plaint. It was the defendant's 
non-performance or bleach of the contract 
which gave rise to the suit. The plaint 
sets out all the necessary facts bear ng on 
both these reliefs. It was competent to 
h’m to make those claims. And, as shown 
in the judgment of my learned brother, it 
was equally competent to him at the hear¬ 
ing t 0 abandon any part of his claim 
(O. XXIII, r. 1, Code of Civil Procedure). 
The interval of time between the date of 
the contract and the date of hearing was 
over three y'ears. Plaintiff was in no sense 
responsible for this delay. Under the 
stress of circumstances, as explained by 
the lower Court, the plaintiff abandoned 
his claim to specific performance. He had 
done nothing to keep the contract alive 
in the sensethat the defendant who was 
himself in default became entitled to say 
that if for any reason the claim to specific 
performance was either abandoned or 
disallowed, the plaintiff should not be 
permitted to recover the deposit. More¬ 
over, the jurisdiction to decree specific 
performance of a contract is discretionary, 
and the Court is not bound to grant such 
relief (section 22, Specific Relief Act). And 
if, while disallowing specific performance, 
the Court finds that the plaintiff is entill* 
ed to a remedy, it is competent to the 
Court to award the appropriate remedy. 
Here the learned Judge observes that jn 
the exercise of his discretion he would 
not—on the special facts of this case—have 
forced specific performance on the plaintiff; 
he would have disallowed it, not because 
of any fault of the plaintiff but because it 
would enure to the benefit of the defendant 
who was definitely unable or unwillng to 
fulfil the contract before thesuit was filed. 

I agree then that to permit the defendant 
to retain this deposit cr part payment 
would be to permit him to take advantage 
of his own default. 

The appeal, therefore, fails. 

z. K. Appeal ditmissed . 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 184- B of 1923. 

November 3, 1923. 

Present: —Mr. Prideaux, A. J. C- 
PARASHRAM— Party No. II—Applicant 

versus 

GOPAL RAMCHANDRA and others— 
Party No. I—Non-Applicants. 

Criminal Procedure Code (Act V of 189s), 

$. 147 — Jurisdiction—Preliminary order — Ad¬ 

dition of applicants — Revision. 

Unless there are special circumstances giving 
rise to an apprehension of the breach of the peace, 
there is no jurisdiction to make an order under 
section 147, Criminal Procedure Code. [p. 290, col. 

I.] . 

The bringing of new applicants _ on record 
after the preliminary order (a proceedings under 
section 147, Criminal Procedure Code, is passed, is 
undesirable but it is a mere irregularity which 
does not vitiate the proceedings, [p. 290, col. i.J 
It is not usual for a High Court to interfere in 
revision with the discretion of the Magistrate who 
has passed an order under section 147, Criminal 
Procedure Code, unless it is made ^vithout juris¬ 
diction or if the Magistrate has not followed 
the procedure which has been laid down. [p. 290, 

col. 1.] 

Revision against an order of the Magis¬ 
trate, First Class, Akola, in Miscellaneous 
Criminal Case No. 9 of 1923, dated the 
20th April 19 3. 

Messrs. A. V. Khare , M.B. Niyogl 
and D. V. Pingle, for the applicant. 

Mr. G. G. Halwalne, for the Non- 
Applicants. 

ORDER. —A large number of the in¬ 
habitants of Akola petitioned tbe Deputy 
Commissioner of that District complaining 
that P. C. Joglekar of that town had 
stopped the public from taking water 
from the two wells situated in S. 
No. 9 of Sukhapur, a part of Akola. 
The Tahsildar was told to enquire into 
the matter, and he did so, and found 
that Joglekar had sold water from the 
two wells to the Sir Hukumchand Mills 
and, therefore, stopped the public from 
taking water from those wells, and came 
to the conclusion that the wells were 
public property, and suggested that under 
section 133 of the Criminal Procedure 
Code, action be taken. The report passed 
to the Deputy Commissioner as District 
Magistrate, who eventually sent to the 
Sub-Divisional Magistrate for proceedings 
to be initiated under sections 133 or 147 

*9 
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of the Criminal Procedure Code. The 
Magistrate took the statements of five of 
the signatories to the application as one 
statement, and they spoke to Joglekar 
preventing the persons who signed the 
application from using the wells, and lo 
the likelihood of the breach of the peace 
if any of them went to take water there. 
Upon th-'s on 5th July 1922 a preliminary 
order was passed, and other persons were 
joined as applicants on 17th August 1922, 
but no new written statements were taken 
from them, and eventually the case 
resulted in an order under section 147 
of the Criminal Procedure Code in which 
it was stated that party No. 1, i. e., the 
signatories to the application bad a righ 
of using the wells for a very long period . 
and that such right was being exercised 
by them within three months of the 
institution of these proceedings, and 
further that there exists a dispute con¬ 
cerning the use of the wells which is 
likely to occasion breach of the peace. 
It was further directed that party' No. 1 
be restored to their right of using the 
two wells and Joglekar was forbidden 
from obstructing them in the use of the 
wells The order was to remain in force 
Until and unless some other competent 
Court held otherwise. Against that order 
the present application in revision has 

been filed. 

It is contended here that there was 
no likelihood of a breach of the peace 
and that the order under section 147 
was therefore, wrong. It seems to me 
that if the public have from a very 
long series of years Used and have been 
allowed to use the water of certain 
wells, whether the wells be public or 
private and have been allowed to make 
use of them as a matter of right, and 
then if certain person claims ownership 
forbids the use of the wells there is 
every probability of a breach of the 
npaC e 1 am referred to Dhanput Singh 
v Chhcitterput Singh (1 ) Kali Kissen 
Tagore v. Anund Chunder Roy (2 ),Anesh 
Mollah v. Ejaharuddi Mollah (3) and 


(0 

(2) 
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p. C. perumal, In re. 

Tula? am Sao v. Bheoram (4). It can be 
accepted as correct that un’ess there 
are special circumstances g \ ing r se 
to an apprehension of the breech of 
the peace, there is no jur'sd clion to 
make an order under section 147, Criminal 
Procedure Code. But it seems to me 
that the special circumstances whch 
justify the apprehension of the Mag s- 
trate exist in the present case. In this 
connection it is also stated that the 
public cannot acquire ownership of im¬ 
moveable property by proscr.ption: see 
Ussan Kasim Sait v. Secretary of State 
for India in Council (5). What can be 
proved in these cases is actual grant, 
or dedication, if direct evidence of one 
is available, or to be presumed, in cases 
where such evidence is not available; 
and In the latter case evidence of enjoy¬ 
ment is relevent and goes far towards 
supporting the inference that a grant or 
dedication, which is lost, at some time 
was made. 

An object 1 on is taken to the bringing 
of new applicants on record on the 17th 
August 1922. Of course it is undesirable, 
but still at the most it is merely an 
irregularity which does not vitiate the 
proceed ngs. There seems to m t no doubt, 
taking the evidence of both sides to¬ 
gether, that the case is a pro; er one 
for enquiry under section 147, and ihe 
evidence does support the finding that 
the wells had been used within three 
months of the institution of the pro¬ 
ceed ngs. The condit ons precedent to 
the application of the sect-'on exi-t ( and 
it is not usual for a Ugh Co.:it to 
interfere with tfi e discret on of the 
Magistrate in '>hesc cases unless the order 
is made without jurisdiction, or if the 
Magistrate has not folio red the procedure 
laid down. Under the e rcumstancs of the 
present case, the Magistrate is r ght in 
taking the action he d d. 

It is contended for the applicant that 
it would be impossible for h ; m to sue in 
a Civil Court a number of the Akola 
public for a declaration that each of 
such persons has no right to use the 

(4) 12 C. P. T/. R. 2 Cr. 

( 5 ) 74 In<l. Cas. 25: u M j. 6,5. x ^ 

W. 610; (1923) M. W N. ji 5 ; (1923) A. I. R. (II.) 

#2 4. ' 
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water from the wells; 1 ut there is no 
necessity for him to do so. A suit 
brought against the signatories of the 
pet lion that started these proceedings 
wouid suffice. Whether the wells are 
public or pr vale, there seems to be no 
reasonable doubt that the public living 
in then \icinity have for a laige number 
o years used these wells, and I think 
the a]*p'ic;.nt lias been r ghtly referred to 
Ci.'.l Court to establish the fact of his 
alleged s'-le enjoyment. 

With these remarks I dismiss this appli¬ 
cation. 

Application dismissed. 

G. K. D. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 508 

OF 1923. 

(Criminal Revision Petition No. 400 

of 192?.). 

December 13, 1923. 

Presjnt.—'SL r. Justice Odgers. 

In re P.C. PERUiYlAL alias CHELE APERU- 
MAb —Accused—Petitioner. 

Criminal Procedure Code ( Act V of 1898), S. 540 

Court-witness — Discretion — Power of Court. 

It is not improper for a Court to call a Court' 
witness u idcr section 540, Criminal Procedure 
Code, after the case for prosecution and de¬ 
fence has b en closed. 

Although a Court has to exercise proper 
discretion in calling Court-witnesses, the terms 
of section 540 are extremely wide and the Court 
may at auy stage of any inquiry, trial or other 
proceedings summon any person as a Court-wit- 
n.ss it his evidence appears to it essential to the 
just decision of the case. [p. 292, col. I-J 

Empress of India v. Kalifrosonno Doss, 14 

C * 7 J ud * Dcc - s 0 r 63 and Nciiabar Ghosc 

v. A dy a Nath Biswas. 75 Ind. Cas. 541; 37 C. I/* 
J. 415; 27 C. W. N. 675; ( I9 2 3) A. I. R. (C.) 690I 
-4 Cr. L. J. 957, distinguished. 

Petition, under sections 435 ind 439 
the Cdde of Criminal Procedure, 1898# 
prasing the High Court to revise the judg¬ 
ment of the Court of the Sub-Divisional 
Magistrate, Trichinopoly, in Criminal 
Appeal No. i of 1923 preferred against the 
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p . c . pKRUMAi,. 7 n re. 

Judgment of the Court of the Town Second 
Class Magistrate, Trichinopoly, in C. C. 
No. 668 of 1922. 

Messrs. S. Subrantania Iyar and A. S. 
Srinivasa Aiyar, for the Petitioner. 

Mr. V. L. Ethiraj, for Public Prosecutor, 
for the Crown. 

ORDER - In this case the accused was 
charged under sections 342, 323 and 

379, Indian Penal Code, in that at about 5 
o'clock on the even : ng of the 18th Nov¬ 
ember 1922, he bound the complainant to 
a tree, snatched away his loin cloth and 
the towel he had on the upper part of 
his body and the two rupees that he had 
in the folds of his loin cloth. He was 
acquitted under section 379 but convicted 
under sections 342 and 323. The con¬ 
viction was upheld by the Sub-Divisional 
Magistrate. Mr. S. Subramania Aiyar 
for the accused presents three points for 
consideration. He says, first, that there 
is go)d and sufficient alibi evidence that 
the accused who was employed as a Building 
Sub-Inspector in the Eoco Scheme, Golden 
Rock S. I. Ry., Trichinopoly was at work 
there on that day and not at the place 
where the offence is said to have been 
committed which is agreed to be about seven 
miles distant. The second point is that 
the Court improperly called a Court-wit ness 
alter the case of each side had been 
closed; and the third point is that the 
Court had no jurisdiction to try the case 
at all as the offence really amounted to 
roboery and, therefore was only cognis¬ 
able by a hirst Class Magistrate. 

With regard t > the first point the First 
Court disbelieved the alibi evidence and 
thelower Appellate Court says : 

“ The lower Court also disbelieved the 
alibi evidence of defence witnesses Nos. 1, 2 
and 4 as the appellant did not mention 
a word about it in his long statement ” 
and proceeds to confirm the conviciion. I 
have allowed the learned Vakil, as I 
thought it was a case which needs some 
examination, to take me through the 
evidence of the alibi witnesses. The first 
alibi witness D. W. No. 1 says that the 
accused was at the work spot in the 
office until 5 p. m. on the date in ques¬ 
tion. He and the accused apparently left 
the work together and went to Trichinopo¬ 
ly Junction by train together. He is a 
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fellow workman with the accused. He and 
the accused work in one and the same 
section under the Sub-Divisional Officer, 
and the Head Draftsman in the witness’s 
office is the maternal uncle oi the accused. 
Further the witness states from memor\ 
and not from any official record that the 
accuse^ worked with him until 5 p. m., on 
the 18th November. I am not prepared 
to say that this witness can be trusted to 
establish the alibi of the accused. To 
begin with he is indirectly interested and 
again he only relies on his memory. With 
regard to D. W. No. 2 he first stated that 
he did not know where the accused was 
•working on the 18th November. However, 
he speaks to h s having met the accused 
on the Golden Rock platform at 5-30 
that evening. This man is a draftsman. 
Although his office does not work on the 
Penultimate Saturday, he says he specially 
worked on the 18th November, though 
there is no record to show that he did. 
I cannot believe this man in any way. 
D. W. No. 3 was not relied on by Mr. Sub- 
ramania Iyar because he says that no such 
occurrence as is charged occured at all. I 
am not prepared to believe that D. W. 
N). 4 produces a diary of the accused- He 
is a clerk in the Railway Executive 
E igineer's Office. Tne diary was made up on 
t.ie J2nd N^vomberand the complaint was 
mideoa tje 18th. The diary is made up 
by the accused himself, and I must say I 
am unable to rely on that in any shape or 
form. I am of opinion that the alibi evi- 
denee Was s^ffi eiently considered by thelower 
Court, and having considered it myself, I 
ft id it does n >t establish anrt/tft/in favour 
of the accused. 

With regard to the second point, the 
Court-witness was called under section 540, 
Criminal Procedure Code, when both the 
pr isecu'don and the d.-fence evidence had 
Deen closed. But neither the prosecution 
n>r the defence had called Kambarasam- 
pettai Perimana Muthhian who is men¬ 
tioned as second witness in the complaint 
of N icldar Ammal, who is the boy's (com- 
plainmt’s) mother. It is true that this 
witness is not mentioned in the list put 
in by the P o'ice in the charge-sheet 
which contains the names of seven witnesses 
of whom five were called. The Magistrate, 
acting under section. 540, the terms oL 
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which are extremely wide, called him as 
a Court-witness and apparently relied on 
his evidence. Two cases are quoted for 
the defence to show that this witness 
ought not to have been called. The first 
is Empress of India v. Kcdiprosonno Doss 
(i) where a Single Judge of the Calcutta 
High Court refused to exercise his powers 
under section 540 on tfie ground that 
there was no matter necessitating enquiry 
or question to be cleared up and the 
witness proposed to be called was not ore 
on whose testimony the Court could place 
confidence. Here the Magistrate apparent¬ 
ly thought there was a matter to be cleared 
up as it appeared that this witness could 
corroborate the prosecution witness as to 
the occurrence on the 1 8tfi November. 
The other ease quoted, I may stat e that 
no Madras case has been quoted, was 
Natabar Ghose v. Adya Nath Bisvas (2). 
That was a protracted hearing by the 
Special Deputy Magistrate lasting for 
a out ten months r,nd after the case had 
been posted for judgment two witnesses 
were examined before tie Magistrate 
under section 540. I consider that that 
was an exceptional case, and although it 
is true that proper discretion has to be 
exercised under section 540, si ill the 
t e rms of the section are extremely wide 
and any Court may at any stage of any 
enquiry, trial, or other proceedings, sum- 
moo any person as a witness if his evi¬ 
dence appears to it essential to the just 
decision of the case. There is no ground 
for assuming here that the Magistrate did 
not think that the evidence of this man 
might be of importance one way or the 
other, either to support the prosecution or 
to destroy the prosecution theory. 

The third point is that there was no 
theft but robbery. I am quite unable to 
accede to this proposition. The Magis¬ 
trate has found that the r e s son why the 
boy was tied up was to punish him for 
having thrown stones in the street. It is 
quite unreasonable to suppose that the 
accused meant to rob the boy of his cloth 

and two rupees. It is quit e unnecessary 


(X) 14 C. 245; 7 Ind. Dec. (n. s.) 

(2) 75 Ind. Cas. 541; 37 c. j 

Ci W. N. 6755 (1923) A. I. R. (C.) 690 
Js 957t..; 
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that a man should have to tie up a small 
boy in order to take his cloth from him; 
so that the object of tying up the boy was 
not theft at all. Therefore, the offence of 
robbery was not committed. The toy 
was tied up to punish him and then the 
cloth was taken away from him tc put 
him to shame and two rupees were found 
in the cloth. It has been found that the 
accused did not take the two rupees. In 
fact the accused was not guilty of theft at 
all. I find these three points against the 
petitionerand dismiss the criminal revision 
case. 

v. n. v. Rivision case dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Appeal no. 70-B of 1923. 

October 2 q, 1923 
Present:— Mr. Kinkhede, A. J.C. 
GANPAT— Accused — appellant 

versus 

EMPEROR— Respondent. 

Penal Code {Act XL Vof i860), s. 302— Culpable 
homicidt—Intention or knowledge—Statement oj 
witness in Police investigation—Statement retracted 
before Committing Magistrate and Sessions Judge 
—Evidential value. 

It is not saf to rely upon a statement made 
by a witness before the Police during the invest!" 
gation but retracted before the Committing Magis- 
tra i e ,* 5 ? t ? e Sessions Judge. [p. 293, col. *.] 

Dal Singh v. Emperor, 39 Ind. Cas. 311; 13 N. I#* 
ioo; 15 A. L. J. 475; 1 p. l. W. 661; 19 Bom. 
L. R. 510; 21 C. W. N. 818; 26 C. L. J. 13.’ 6 *<- 
W. 71; 22 M. L. T. 3 r; (1917) M. W. N. 522; 18 

S T 6 b P - x 4°; 33 M. L. J. 555; 44 
C.876. n Bur.L.T. 34 ; 44 I.A. i 37 (P.C.), relied 
Upon • 

The offence of culpable homicide presupposes 
an intention or knowledge of likelihood of causing 
death. The intention must be directed either 
deliberately to putting an end to human life or to 
some act which to the knowledge of the accused 
is likely to eventuate in the putting an end to 
human life. The knowledge must have refer¬ 
ence to the particular circumstances in which the 
accused is placed and the intention demanded 
* vu Sec ^ on must stand in some relation 

to the person who is alive, [p, 295, eol* >•] 
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GAXPAT V. EMPRROR. 

Appeal against Ihe dec : si cn of He 
Sessions Judge, Hast Bercr, ^mraolj, in 
Sessions Trial No. 9 of 1923, dated li e 
13th July 1923. 

Mr. N. G. Sarkar, R. B., for the Appel¬ 
lant. 

Mr. G. P. Dick, for the Crown. 

JUDGMENT. —The accused Ganpat is 
the father of the deceased Rangu, a 
girl of 2.\ years of age, who wasbor n 
to him from his first wife, Gangu, who 
was divorced by him on 24th March 
1923, by a registered deed of that date 
on receipt of Rs. 500 cash. By the term 
of the agreement he was to have tLe 
custody of the girl. In fact he insisted 
on having the girl and refused the 
temptation of receiving Rs. 200 to part 
with the girl’s custody fP. W. No. 33). 
Accordingly he brought her over to bis 
place of residence and she lived with 
nim and his pet wife Soni. Owing to 
her tender age she occasionally remem¬ 
bered her absent mother and used to 
cry and the accused is said to have beaten 
her cruelly on that account several times. 
His neighbours (P. W. No. 12, P. W. 
No. 13 and P. W. No. 14) iay that 
they saw the accused beating the girl 
on other occasions and heard the girl 
screaming aloud in consequence of the 
beating. The last such occasion was on 
8 th May 1023. 

2. In the evening of that day the 
girl is said to have been very severely 
beaten and dashed away by the accused 
in consequence of which she died at 
night. The dead body was early next 
morning’ buried in a grave dug by P. 
W. No. 8, Bhurusha. It was afterwards 
exhumed from the grave and examined 
by the Sub-Assistant Surgeon, Morsi 
(P« W. No. 13) on nth May 1923. His 
opinion as embodied in Exhibit P-4 and 
P-8 was that the death was caused bv 
fracture of the skull. The exact location 
of tjbe fracture will be seen from the 
diagram slip attached to Exhibit P-8. 

The accused was consequently arrested 
on the 12th early morning. After some 
further investigation and seizure of certain 
articles of evidence the accused was put 
on his ...trial before a Sub-Divisional 
Magistrate wfco committed hipi to the 


Sessions under sect'rn 302, In dan Penal 
Code, on Ifce 6th cf June 1923. 

3. The Sessions Judge held the trial 
w.th the help of Assessors and came 
to the conclusion that the accused was 
guilty of having committed an offence 
of culpable homicide not amounting to 
murder by causing the death of big 
daughter and he thought that the act 
cone was such as the accused knew was 
likely to cause death but that as he 
had no intention to cause death, be 
sentenced him to five years’ rigorous im¬ 
prisonment. 

The Assessors although unanimous in 
their opinion that the accused was not 
guilty’ differed as to the cause of death; 
while according to one, it was due 
to accidental fall, the other thought that 
the girl was dashed bv the accused in 
a fit of anger but that the accused 
had no intention to cause death >f the 
girl. The Sessions Judge, however, <5id not 
see his way to acquit the accused. There¬ 
fore the accused l as now presented this 
appeal against the conviction urging that 
he was not guilty but tuat the death 
was caused by an attack of the cowin 
the evening. According to him the 
witnesses 1 ave given evidence out of 
animosity against him. He urged that 
it was very unlikely that he would kill 
his own daughter. 

4. A perusal of the reeord shows that 

the prosecution have based their story 
upon a statement made by Musamtnat 
Soni (P.W. No. 11), in the course of the 
Police investigation, to the effect that 
the girl was beaten and dashed to the 
ground by the accused and that she 
d’ed subsequently. 

In the course of his argument, Mr. 
Dick, Bar-at-Law who appeared for the 
Crown conceded, and I think very 
rightly, that as Sor.i did not stick 
before tie Committing Magistrate and 
in the Sessions Court to her former 
statement to the Police and said that 
she made the statement under Police 
threat, it was not safe to rely on such 
retracted statement of this witness. He 
very frankly admitted that there was 
no other evidence on record to show 
that any of the witnesses saw the 
accused dashing the girl . on the ground. 



INDIAN CASES. 


2 §4 

GANPAT V. EMPEROR. 

The position, therefore, is that if Scni s 
evidence is excluded from consideration 
as I think it ought to be, [See Dal 
Singh v. Emperor (i)J there is no di ect 
evidence to prove that the accused 
dashed the girl on the ground and thereby 
caused her death. There is also no evidence 
to show that the accused beat the g rl 
on the head. It is, therefore, contended 
on behalf of the accused that as the 
Sessions Judge was principally influenced 
by the evidence of Soui, the whole 
judgment is vitiated and the conviction 
is, therefore, not sustainable. It was 
also pointed out that the otner evidence, 
even if believed, when scrutinised, re¬ 
duces itself to evidence of corporal 
chastisement of the girl by her father, 
which as some of the prosecution witnesses 
themselves characterise is not unusual. 
At any rate it does not appear that 
i,t w?s so very harsh as to lead to the 
necessary conclusion that the accused 
knew, when he beat her last on 8th May 
1923 that death would ensue instantane¬ 
ously or after somt hours, from that 
beating. The subsequent conduct of the 

accused of burying Ue dead body with 
the help of Manila and Bharusha early 
morning, did not, it was urged, biing 
the guilt home to him either. There 
was nothing unusual in that, because 
it is common experience that in the 
case of death of infanfs you _ do not 
send for neighbours and friends to 
accompany you to the burial ground. 
The accused’s contradictory versions, (1) 
to the Police that some days before her 
death the girl climbed upon a heap of 
wood and had a fall therefrom and 
she died of some injuries received on 
the temples and the head in consequence 
of the fall and (2) to the villagers who 
questioned him that the girl died of 
illness, whether true of false, were, it 
is argued, not necessarily inconsistent 
with the last statement that his cow 
struck the girl while she was standing 
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(1) 39 lad. Cas. 3111 13 N. I*. R. iooj 15 A. It. J. 
475; 1 P. 1 ,. W. 661; 19 Bom. I/. R. 5x0; 21 C. W. N. 
818; 26 C. h. J- 13: 6 b. W. 71; 22 M. L. T. 31; 
(1917) M. W. N. 522; 18 Cr. It. J. 471; 86 h. J. P. 
140; 33 M * I*. J- 555 : 44 C. 876; 11 Bur. I,. T. 541 
44 I. A. 137 (P. C.). 


in a door and that she fell on some 
stones lying there. That this is likely to 
have caused the fracture of Ibe skull is 
clear from the evidence tf the Sub- 
Assistant Surgeon (see his deposit on as 
P. W.N0.13 before Committing Magis¬ 
trate). Every one of these causes may 
have contributed towards the untimely 
end of the girl’s life. My attention is 
also drawn to the fact that Ihe accused 
as also his pet wife, Soni, entertained 
affection fer her, and, therefore, the act 
complained of could not be said to be 
an act done with the intention to cause 
death 01 with the knowledge *hat he 
was likely by such an act to cause 
death. The accused has stated in m* 
memorandum of appeal that several 
people saw the cow striking her head 
against the head of the girl hut rot a 
single witness has been examined by 
the accused on this point. His next 
complaint is that h's evidence was not 
taken. This also is not attempted to be 
supported by the learned Pleader who 
appeared for him before me. In the 
absence of any evidence on the side of 
the accused I am not prepared io accept 
any of tl e three theories advanced as 
having been the direct cause of the 
girl’s death. But with that I am 
concerned. What I have to see is whether 
the prosecution has been successful in 
establishing the story- set up by it. 

5. P. W. No. 4 says he and one Sheikh 
Gulab and Dhonda while passing 111 
the evening along the public road tha 
runs by the accused's house, saw h e 
accused beating the child with h’s fi s ; s 
and that he had also a small stick 
his hand. He was actually beating the 
child near the door of his house. He 
says he and his companions remonstrate 

with the accused and asked him wh) 
he was beating the eh’ld. The jeeuse 
paid no attention to him and so they 
all went away. He says in exoss-ex* 
amination that the accused struck n 
girl with his fist, that the girl 
standing and was crying and that h 
girl remained standing even a f ter 
blow. He admits every one beats h 
children. The stick in the hand of 
accused was a thin bamboo stick. 
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did not konw whether the girl was ill 
when th.2 accused was beating her < r 
not. There is no corroboration to tli s 
witness’s testimony. Pandurang, witness 
No. 12 for the prosecution, says accu=ed 
used to beat his daughter often. While 
he was sleeping in the angan about 10 
P. m. he heard the accused’s daughter 
crying and the sound of the beating. 
The girl began to scream and the accused 
told her to keep quiet. Alter a t'me 
the crying stopped. He did not think 
it was anything unusual as this happene d 
often. The next morning he heard that 
the girl had died. He had seen the 
girl playing in the compm nd, that after¬ 
noon about 4 p. m. He heard two sounds 
of blows. He says the time was night 
and not evening. Here again we find 
a very material discrepancy which 
detracts from the truth of the version 
given by tj>e pro*=eci tion. F. W. No. 10, 
Mukaji barber, is another witness who 
says the accused went to his house to 
request him to come to h’s l ouse at 
night, that he asked him why he called 
him and where !e wanted him to go 
and he says lie was to’d by the accused 
that liis daughter was dead. On being 
asked how she died he replied he had 
beaten her and “she happened to die" 
This evidence is attempted to be given 
to prove an admission of guilt by the 
accused that the beating was the ; m- 
mediate cause of death. The witless is 
a barber; it was not necessary for tl.e 
accused to seek his help. He deposes 
that the wife objected to tie de:.d body 
being buried in the’ con pound and it 
appears the a ecu sad could not bury the 
dead body in the nigl t. This evidence 
does not seem to be quite convincing. 
This is all the evidence of beat'm tr 
admission about beat ng. It dees not 
to my mind prove clearly that the 
girl’s death resulted from the beating. 
At the same time I cannot ignore tlie 
fact that there is no evidence to show 
that the accused had actually struck 
the girl on any vital parts; much less 
on the head. The Sessions Judge while 
recording evidence cf witnesses who 
spoke of the blows by fists and of the 
beating by stick ought to have located 
particular part^ or parts of tfie body 


where the 1 lows were given or the 
stick fell n their presence. 

6. Under tl cse circumstances I differ 
from the Sessions Judge in thinking 
that the act of the beating, if any, waa 
not (?) done by the accused with intention 
to cause, or with knowledge that it 
w 11 cause death ether instantaneously 
or wthin a few r lours. The offence of 
culpable homicide pres 11 j4 cses an inten- 
t on cr knowledge of likel hr od of caus¬ 
ing death. The intention must be directed 
either del berately to puli ng an er.d to 
human life or to :cn:e act which to 
the knowledge of the accused is likely 
to e\ entuate n the putt ng an end to 
bun an life. Tie knowledge mitst lave 
reference to the part cular circun stances 
in wlr'cli the accused 's placed aiul the 
intention demanded b> tl.e sccton must 
stand in some relation to the person 
who s alive. Pabnlal's law tf Cr’mes, 
qt h Ed: t ( r., pr ge 6t .5. 

7. I am not, therefore, prepared to 
uphold the conv et cn or the sentence 
pron'unctd by the Sessions Judge. Even 
if the w tnesses be bel'eved when they 
speak of the recused Lav ng beaten the 
girl, I do not th nk that in view of the 
witnesses’ own veis’on about the beat¬ 
ing beirg nothing more than usual 
chastisement of 0 child by his parents, 
the accused can be considered to have 
comm ttedany offence; technically it would 
not amount to anything more than s’mple 
hurl. Tie accused has already been 
in Jail for all th's time and I think 
that is (ju’le st ffc cut. I. therefore order 
that he be at once set at liberty. 

g. r. d. Conviction set aside. 


OTJEH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No. ico 

of 1923. 

October 9. 1923. 

Present: — Mr. Wazir Hasan, A. J. C. 

BIND RA — A ecu sed— Appli cant 

versus 

Musammat BHAGWANTA— Complainant 

—Opposite Party. 

Criminal Procedure Code (Act V of 1898), ssi 
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BINDRA V. BHAGWANTA. 

1*47, 435, 436 —Dismissal of summons case for de¬ 
fault — Acquittal—Second complaint on same facts 
— Jurisdiction. 

Where a complaint under section 447, Penal 
Code, is dismissed for default of appearance 
of the complainant, the order must be taken to 
have been passed under section 247, Criminal 
Procedure Code, though the latter section is 
neither mentioned nor is the order in terms of that 
section. 

Such an order as the above is tantamount to an 
■acquittal and the D strict Magistrate has no juris¬ 
diction either under section 435. or under any 
other section of the Code to set it aside. 

The powers of a District Magistrate directing 
further enquiry into any complaint arc limited 
to the cases mentioned under section 43 6 of the 
Code and an order passed under section 247 of 
the Code does not fair within the purview of that 
section. 

Application against an order of the Dis¬ 
trict Magistrate, Gonda, dated the 16th 
June 1923, reversing that of the Honorary 
Bench Magistrate, Second Class, Gonda, 
dated the 19th April 1923. 

Mr. P. C. Gupta, for the Applicant. 

JUDGMENT.— One Musatnmnt Bhag¬ 
wanta filed a complaint on the 20th August 
1922 before a Bench of Honorary Magis¬ 
trates, exercising jurisdiction in the town 
of Gonda, against six persons including 
the present applicant, Bindra. In this 
complaint the accused were primarily 
charged with an offence under section 
447 of the Indian Penal Code alleged to 
have been committed by them on the 
26th August 1922. The Magistrates took 
cognizance of this complaint and issued 
summons to Bindra according to tie 
provisions of the law. On the 28th 
December 1922 the case was taken up 
for hearing by the learneJ Magistrates. 

The complainant was absent but Bindra 
was present on that date. In con.'equence 
of this the complaint war, dismissed for 
default in prosecution and consigned to 
records. On the same date Musammat 
Bhagwanta again filed a complaint against 
five persons including Bindra, the appli¬ 
cant, before the same Magistrates. This 
complaint was substantially founded on 
the same facts which were the basis of 
the previous complaint. On the 19th 
April 1923 the Magistrate decided that 
the second complaint was not maintain¬ 
able in view of the order passed in respect 
•of the first complaint so long as that 


l J 9*3 

order subsisted and was not set aside on 
revision. They, therefore, dismissed the 
second complaint. Musammat Bhagwanta 
was aggrieved with this order of fhe 
Magistrates. She filed an applicat'on to 
the District Magistrate of Gonda rnder 
section 435 of the Code of Criminal 
Procedure, praying that the order of 
the Magistrates be set aside and an 
order directing further inquiiy be passed. 
The learned District Magistrate has ac¬ 
cented that application and directed that 
the complaint may be inquired into. 
The application before me impugnes the 
legality of the order of the learntd 
Magistrate. 

I am ol opinion that the application 
must be allowed. The original complaint 
of Musammat Bhagwanta disclosed a 
summons case and the order of the 
Bench of the Honorary Magistrates, dis¬ 
missing the complaint for default in 
procecut'on, must be luktn to have been 
passed under section *47 of the Code of 
Criminal Procedure. Unfortunately that 
order neither mentions section 247 of the 
Code, as one under which it was passed, 
nor it is inteims of that section. This, 
however, cannot stop the application of 
that section to the facts of the case. 
The order of dismissal for default was, 
therefore, tantamount to an order of 
acquittal as one contemplated by the 
provisions of that section. The learned 
District Magistrate seems to have acted 
under section 435 of the Code of Crimi¬ 
nal Procedure. That section gave him 
jurisdiction merely to call tor and ex¬ 
amine the record of the case for the 
purpose of satisfying himself as to the 
correctness, legality or propriety of the 
finding or order passed therein. He had 
no jurisdiction either under that section 
or under any other section of the Code 
to set aside an order of acquittal passed 
by a Court of competent jurisdiction 
under section 247 of the same Code. 
His powers of directing further inquiry 
into any complaint are limited to th e 
cases mentioned in section 436 of the 
Code. An order passed under section C 47 
of the Code does not fall within the pur¬ 
view of section 436. 

I, therefore, accept the application ard 
#et aside the order of the learned 
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District 

1923. 

« 3 . h. 


Magistrate dated the 16th June 

Application accepted. 


accorded for the prosecution of the re¬ 
spondents herein by the order of the 
Court of the Sub-D v isional Magistrate, 
Tanjoie, in M. C. No. 48 of 1921. 

Mr. K. S. Jayarama Aiyar, for the 
Petitioner. 

Mr. V.L. Ethiraj, for Public prosecutor, 
for the Crown. 


MADRAS HIGH COURT. 

Criminal Miscellaneous Petition 
No. 374 of 1923. 

December 3, 1923. 

Present: —Mr. Justice Odgers and 
Mr. Justice Wallace. 

NATARAJA PlLDAI- Petitioner 

versus 

RANGASWAMY PIDLAI and others— 

—Cou nter-Petitioners —Respondents . 

Criminal Procedure Code (Act XVIII of 
1923), 5. 195— Criminal Procedure Code (Act 

V of 1898), s. 195 (6) — Sanction to prosecute — 
Sanction proceedings under amending Act—Petition 
to set aside order revoking sanction—Appeal under 
old Act—Interpretation of Statutes—Procedure 

Law, alteration of—Retrospective effect — Appeal, 
right of, if affected. 

A High Court cannot entertain sanction pro¬ 
ceedings under the Criminal Procedure Code, 
as amended by Act XVIIIof 1923* Therefore, a 
petition to set aside an order (passed under the 
old Act of 1898) revoking an order for sanction 
to prosecute does not lie to a High Court, 
[p. 298, coL i.]£B 

Section 195 (6) of the Criminal Procedure 
Code, 1*98, did not give a right of appeal. 

(p. 298, col. 1.] . . 

The amendment of section 195 of the Criminal 
Procedure Code, 1898, by Act XVIII of 1923* 
has effected only an alteration in procedure. 
[p.297. Col. 2.] 

Per Odgers , J. —A new procedure affects by¬ 
gone transactions and alterations in procedure 
are always retrospective, [p. 297, col. 2.) 

Gardner v. Lucas, (1878) 3 A. C. 582 at p. 603, 
relied upon. 

Where the right of appeal is given by law a 
suitor cannot be deprived of that right, in a 
pending action, by an alteration of the law. [P* 
298. col. x.] 

C tonial Sugar Refining Co. ▼. Irving, (i 9 ° 5 ) 
A. C 369; 74 L J. P. C. 77; 92 L. T. 738; 21 T. 
L R 513, relied upon. 

Petition praying that in the circum¬ 
stances stated therein the High Court 
will be pleased to set as»de the order, 
dated the 24th April 1923, of the Court 
of the Additional District Magistrate, 
Tanjore, in Criminal Miscellaneous Peti¬ 
tion No. 17 of 1923, revoking the sanction 


Mr. A. V. Viswanatha Sastri, for Re' 

spondents Nos . 1 to 3. 

ORDER. 

Odgers, J.— Th's is an application to 
set aside the order of the Additional 
District Magistrate of Tanjore where n he 
revoked the sanction to prosecute the 
respondents granted by the Sub-Di visional 
Magistrate of Tanjore. The application 
is under section 195 of Ihe Criminal 
Proceduie Code which has been amended 
by Act XVIII of 1923. The old section 
allowed applications to be made by a 
private party. This hns now been abolish¬ 
ed by the amended section and no Court 
can take cognizance of any offence punish¬ 
able under sections 372 to 188 of the 
Indian Penal Code, except on the 

complaint in writing of the public servant 
concerned, etc., or of the Court when 
such offence is alleged to have been com¬ 
mitted in, or in relation to any proceed¬ 
ing in that Court. Mr. A. V. Viswanatha 
Sastiiar, who appears for the respondents, 
takes more than cue preb'n inary objection. 
We have only heard him <0 far on 
one, and that is the question whether 
sanction proceedings can r.ow be enter¬ 
tained under the Criminal Procedure Code 
as amended. Mr, Viswanatha Sastriar 
maintains that this is not an appeal 
under section 195, Criminal Procedure 
Code, and that the amendment of that 
section has effected an alteration in. 
procedure. Now it is settled law that 
new procedure affects bygone transactions 
and alterations in procedure are always 
retrospective [Gardner v. Lucas (1).] It is 
conceded by Mr. K. S. jayarama Aiyar 
for the petitioner that if this is a matter 
of procedure, he contention of the other 
side is correct. Mr. Jayarama Aiyar, how- 


(1) (1878) 3 A. C. 582 at p. 603. 
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ever, contends that there is a r'ght of 
appeal given under section 195, Crim nal 
Procedure Code, itself and this section is 
self-contained and independent of, or 
additional to, any other right of appeal 
given by the Code. If this is an appeal 
than the right of appeal inhered in the 
parties at the time the original applica¬ 
tion for sanction was made, which was 
on or before the 8th December 1921, for 
it is clear law that you cannot deprive 
a suitor of a right in a pend ng act on 
of an appeal to a superior Tribunal wh : ch 
belonged to him as of r'ght [Colonial 
Sugar Refining Co. v. Irving ( 2;] so that, 
if this is an appeal, we can hear the 
notice; if this is not an appeal, hut a 
mere matter of procedure, then altera¬ 
tions in procedure being retrospective, 
we are 'not at liberty to enterta'n it. 
That this is not an appeal under the 
ordinary appellate clapters of the Code 
Chapters XXXI and XXXII is clear fiom 
the ruling in Bapux. Bapn (3). That was 
a decision of the Full Bench where the 
Court said they were not prepared to 
d’ssent from ti e conclusion armed at by 
the Full Bench in Muthuswami Mudaliy. 
Vecnl Chetti (4). They added "we 
think, however, the power conferred upon 
this Court by section 195 (6;, Crm.nal 
Procedure Code, is not a part of the 
appellate andrevis’onal jur sd ct on of tl is 
Court conferred by Chapters XX Xl and 
XXXII of the Code of Criminal Procedure. 
It is a special power con r erred by section 
195 (6), Criminal Procedure Code. They 
decided that when the Judges are equal¬ 
ly d vided on a question under section 
195 the matter is governed by section 
36 of the Letters Patent and not by 
section 429 or 439 of the Criminal Proce¬ 
dure Code. The bearing of this care on 
the case in Muthuswami Mudali v. Vceni 
Chetti (4) will he considered in a moment. 
Meantime it is instructive to refer to 
the opinions of the Referring Judges he- 


tH(a) ( x 9<>5) A. C. 369; 74 I* J PC 77; 92 L. 
T. 738; 21 T. I<. R. 513. 

1/(3) 14 Ind Cas 305; 39 M 750; xi M I,. T. 
367; (1912) M W. N 499; 22 M. I4. J 419; 13 
Cr. L. J. 209 

Hi(4) 30 M. 382; 2 M I#. T. 239; x 7 M. I,. J 266; 
6 Cr. L J. 102. 


cause, in the first instance there were 
d ffering judgments and also an order of . 
reference to t] e Full Bench, in all of 
which the matter was et nsidered in some 
detail. Sundara Aiyar, J., in his first 
opinion held that clauses 6 and 7 of 
section 195, Criminal Procedure Code, 
do not provide in teims that an appeal 
lies from an order granting or refusing sanc- 
t’on, nor does Chapter XNXI, relating to 
appeals, provide lhat an appeal ihall lie 
from such an order, that, the power of 
the superior Court under these clauses is 
simdar tc what it possesses in appeals 
and that the same may be said of the 
Powers of the H : gh Court in proceedings 
in reunion. As 1o the language of section 
2^9, Criminal Procedure Code, the learned 
Judge was of opinion lhat the language 
ref err ng to the po-.\ ers of a Court of Appeal 
under section io r , Ci m’nal Procedure Code, 
was em j loved “only lee? use it is Ihe 
Court to which an appeal l’es from Ihe 
decisions of the Court grant ng the saiclion 
that has got power to revoke a sr j ctiou or 
to j;ive a sanction relused by an inferior 
Court.” Spencer,J.. clso held ll.atlhm was 
no rule oi law wh ch subjects agpl’cat'ors 
made under Ihe special provisio: s cf 
sect on IC5, Crmirrl Procedure Cc dc, to 
the per'ods of limitation contained in the 
Limitation Act. The learned Judges, 
therefore, in their fijst judgment both 
concurred that an appl'cation under section 
I 95 (6),Crminal Frocecuie Cede, csr.not 
strictly he regarded r s an appeal. To 
come to the Full Bench decis on in 
Muthuswami Mudali v. Veem Chetti (4) 
that case dec ded that the rig ht of appeal 
conferred ty section 195, ( 0 ), Cr minal 

Procedure Code as read with sub- 
clnuse 7 is not restricted to a right of 
appeal to the Appellate Court to which the 
Court of first instace is immediately 
subordinate. It alsodecided that a revoca- 
tion of a sanction is a refusal of a sanction 
m the same way as an order confirming a 
grant of a sanction is a giving of a sanction 

for the purposes of the section. Muihuswami 
Mudali v. Veeni Chetti (4) followed 
P.ilaniappa Chetti v . Annamalai Chetti (5) 
where it was held that “under sub-sec¬ 
tion (6 ) a petition by* way of 


(5) 27 M 223 ; 14 M 

2 Weir 20 S & 


L J 74 ; 1 Cr L J 32*1 
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appeal lies to the High Court in 
every case in wh’ch 0 Civil or a Criminal 
Court subordinate to it within the 
meaning of sub-sectic>n 7 (a) gives or 

Refuses a sanction whether in respect 
of an offence committed before it or in 
respect of one committed before a Court 
subordinate to it, and in the latter case, 
whether it gives a sanction refused by 
the Subordinate Court or revokes a 
sanction accorded by such Court. In 
all these three cases it is to be 

noted that the main question before 
the Court was, put shortly, whether 
there was one right of appeal °r more 
than one, and what Palaniappa Chetti v. 
Annamalai Chetti (5) and Muthuswani i 
Miidali v. Veeni Chetti (4) decided is that 
in such a case the:e is more than one 
right of appeal. This is the point on 
which Bapu v. Bapu (3) confirmed 
Muthuswami Mudali v. Veeni Chetti (4J. 
As stated above Bapu v. Bapu (3) 
went further and held that the power 
conferred by section 195 ( 6 ), Criminal Pro¬ 
cedure Code, is not part of the apf ellate 
and revisional jurisdiction conferred bv 
Chapters XXXI and XXXII, Criminal 
Procedure Code. Section 404, Criminal 
Procedure Code says that : “ No appeal 

shall lie from any judgment or older 
... .except as provided for by this Code.” 
It is, therefore, necessary in my opinion 
to find a distinct and definite rigl.t of 
appeal given b}' section 195, Criminal Pro¬ 
cedure Code, itself before it can be as¬ 
sumed that any such right of appeal 
exists. Now, sub-section 6 says that “ any 
sanction ... .may be rexoked or granted by 
any authority to which the authority 
giving or refusing it is subordinate etc.” 
The wording itself seems to point to an 
original refusal or an original grant by 
the High Court as a superior authority 
itself. Sadasiva Aiyar, J., in In re 
Gaddant Penchulu Reddl (C) says that, the 
power given by section 195 ( 6 } of the 
Criminal Procedure Code to the superior 
“ authority '’is a specific statutory power. 
Though it is usual to call the application 


to the superior authority a petition of 
appeal, the learned Judge doubted whether 
il could be called an a] perl, ai d in 
In re Subbasari (y) the s me learned J l ’dge 
was inclined to hold that tl.e applca- 
t on to the Appellate Court to revoke or 
grant a sanctic n granted or refused is 
not an appeal, but an original agplcaticn. 
In Public Prosecutor v. Raiet Unithri (8) 
it was said that a confirmation of sanc¬ 
tion by theAppellaie Court .is eqt halent 
to a fresh grant of sanction by that 
Court. No doubt, section 439. Criminal 
Procedure Code, in speaking of the H'gli 
Court’s powers of revision, confers on 
the Court any of the powers conferred on 
a Court of Appeal by sections 195 etc. 
But, I am of opinion, which I think is 
supported by authority quoted above, 
that the “Court of Appeal ” referred to 
is only a designation of the superior 
authority to which application for revoca¬ 
tion or grant is to be made. Further, 
it will be noted that s'ction 4 2 9 > Criminal 
Procedure Code, which provides for a 
difference of op ; nion bet ween Judges com¬ 
posing the Court of Apical is not con¬ 
fined to appeals under Chapter iXXXI, 
whereas seclion42 8 (1), Criminal Procedure 
Code deals with appeals under “ this 
Chapter.” This distinction is important in 
relation to the decision in Bapu v. Bapu (3) 
which held that clause 36 of the betters 
Patent appli<dand not section 429, Crimi¬ 
nal Procedure Code, on a difference of 
opinion between the Judges composing 
the superior Court to which appl : cat ; on 
is made under section 195 (6), Criminal 

procedure Code. Purl her I am of opinion 
that the alterations nadc by the amend¬ 
ments to the Code are merely alterations 
of procedure. Prosecutions for varicus 
offences committed in relation to iro* 
ceedings before public servants 01 Coi rts 
are sti.l punishable but those proceedings 
are to be initiated on complaints either 
of the public servants or the Couils con¬ 
cerned themselves and not on the applica¬ 
tion for sanction to prosecute by a private 


(6) 48 Ind Cas. 890; 42 M. 96 at p 100; 35 
M. t. J. 686; 20 Cr. I,. J. 90; (1918) M. W. N. 
58 ; 9 Iy. W. 237. 


(7) 61 Ind Cas 228; 44 M 47; 12 Iy. W. 605; 

22 Cr. Iy. J 372. „ 

(8) 24 Ind. Cas I45; 26 M. L J. 5 IT »* *5 
Iy. T. 40.*; 15 Cr. h. J. 4 ° 9 * 
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party. The public servant or Court will still 
generally be set in motion b3' the party 
aggrieved though of course it ■will be 
open to either to take proceedings suo 
moitt. 

Bor these reasons I am of opinion that 
no appeal is provided for in the Code 
under section 195,. Criminal Procedure Code 
and further that th e amendments made 
affect only procedure. We have, therefore, 
since the amendment nc power to enter¬ 
tain this petition, which must be dis¬ 
missed. 

Wallace, J. —This*s a petition to set as’de 
an order of the Additional District Magis¬ 
trate, Tanjore, revoking tbe sanction 
granted by the Sub-Divisional Magistrate, 
Tanjore, for the prosecution of the res¬ 
pondents for an offence under section 188, 

Indian Penal Code. 

A preliminary legal point is ra-sed 
by the respondents, namely that, since 
the mew amended Criminal Procedure Code 
has abolished such sanctions and s nee flat 
is now the law in force in this case, this 
petition dees not lie. The petitioner rejoins 
that the right 1 © move this Court for 
sanction is of the nature of a substantive 
right, such as a right of appeal which 
cannot be taken away by any alteration 
of the processual law. I think the res¬ 
pondents' contention must be upheld for 
two reasons ; first that there is no sub¬ 
stantive right now taken away ; and 
the right conferred by the old section 195 
(6) of the Criminal Procedure Code is 
not a right in the nature of a rigl t of 
appeal; and secondly, to comply with 
the petitioner’s request and grant a 
sanction now, would be a futile proceed¬ 
ing since no Court can now take cogniz¬ 
ance of complaints under any such sanc¬ 
tion . 

To take the first point th e sub¬ 
stantive right which the petitioner pos¬ 
sesses is the right of setting up a crimi¬ 
nal prosecution in train against a party 
who has committed a breach of ?o order 
under section 144, Criminal Procedure Code. 
The necessary preliminary under the old 
section 195 (1) to such a prosecution was 
the obtaining by the party of a sanction or 
tbe presentation of a complaint by a public 

servant named therein. Now the method 


l> 9«3 

of proceeding by first obtaining a sanc¬ 
tion has been abolished. Clearly theebange 
is a change in the processual law and does 
not deprive petitioner of his substantive 
right to set the Criminal Daw in motion. 
The petitioner still has a method tinder the 
new procedure for setting the law in 
motion, since he may apply to the public 
servant, or any authority to whom that 
public servant is subordinate to present 
a complaint. 

Such an application as is now before 
us is not defined anywhere in the old 
Ciiminal Procedure Code as an appeal; 
nor do any provisions of Chapter XIXXI 
extend to it. The petitioner points out 
that under section 439, old Criminal Pro¬ 
cedure Cod?, it was laid down that the High 
Couit may in proceeding under that sec¬ 
tion exercise any of the rights conferred 
on “a Court of Appeal" by sections 195 
etc., which seems to imply that section 
195 confers some powers of the nature of 
appellate powers on a superior Court and 
the omission of section 195 in the new 
section 439 emphasises the fact that the 
phrase “Court of Appeal" as hitherto 
used had reference to the powers conferred 
on Courts in the matter of sanctions 
now abolished. However the question 
whether in taking proceedings under the 
old section 195 (6), this Court is a Court 
of Appeal has been fully discussed in the 
Pull Bench case of this Court reported as 
Bapu v. Bapu (3) which lays down that 
the power exercised under the old section 
195 (6) is neither a n appellate nor a 
revisional power but a special power. 
The previous rulings of this Court 
which used the words “appeal" and 
"Appellate Couit" with r e fei t ice to ihese 
powers, for example, In re Parte 
Kunhammad (9); In re Muthukudam Pillai 
(10J; Palaniappa Chelty v. Annamalai 
Chetti (5), Muthuswamt Mudaii v. Veeni 
Chctti (4), Jamna Das v. Sabafathy 
Chetti (n) must, therelcre, h e taken to 
have been using these words looseh and 
not with strict technics! accuracy. Sec¬ 
tion 439 also indicates plainly enough 

(9) 26 M. 116; 2 Weir 189 

(10) 26 M. 190; 2 Weir 200. 

(11) 12 Ind. Cas. 521; 36 M. 138; 10 M. L . 
T. 278; (1911) 2 M. W. N. 259; 21 M. J 4 . Ji 
1074; 12 Cr» I*. J. 545- 
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that the powers of this Court as a. Court 
of Appeal under the old section 195 (6) 
are to-b e found in that section a lope 
and are limited to the terms of that 
section. It is significant that there was 
no other section which laid down that 
the powers of the High Court under the 
old section I95 (6), Criminal Procedure 
Code, consisted of any of the r owers 
which were under the old sections 423, 
426, 427 and .128, the other sections 
quoted in section 439 conferred on it. 
Another significant fact is that nowhere 
was any period of limitation fixed for 
petitions under section 195 (6) whereas 
a regular right of appeal has always a 
defined period fixed within which it must 
be exercised. Old section 395 (6) to my 
mind indicates that in a case like 
the present, the power of the Court as 
a ‘'Court of Appeal", to adopt the 
phraseology of old section 439, is limited 
tp granting a sanction refused by th e 
lower Appellate Court, which sanction 
Is a fresh sanction and is not a revival 
or resuscitation of the original sanction 
granted by the original Court which hod 
been revoked by the lower Appellate 
CJurt.^ No reportable case controverting 
this view has been quoted to us. There 
is no reported case in this Presi¬ 
dency, so far as I know, which e. g, t 
lays down that when a sanction has 
been granted and revoked and again 
granted, the six months are to date 
from the date of the original 2rant as 
if that had been resuscitated. The case 
reported as In re Muthukndam Pillai 
(10) is not in point as there the 
original sanction had never been inter¬ 
fered with. 

The same result will be obtained 
by.considering the matter from another 
point of view. Assuming, without deciding, 
petitioner's contention that for the pur¬ 
poses of a petition under old section 195 
(6) the District Magistrate as a public 
servant is within the meaning of section 
z 95 (0 subordinate to this Court, it is 
clear that petitioner might have applied 
in the first instance in this Court for the 
sanction he now seeks. It follows that 
his right to move this Court does not 
depend on therebeing in existence an order 
against him against which he can 'appeal.*! 


Such right as was given h’m by the sec¬ 
tion was a right to apply to this Court 
for a sanction, irrespective of what had 
happened to s milar application in any 
Couit subordinate to this Court. 

above reasons I hold that 
petitioner’s right to apply lor a sanction 
is purely a matter of proc e ssual law and 
not a right of the nature of a right ot 
appeal. 

As to the second point, it rests on 
petitioner’s contention that thegrart of 
sanction by this Court will restore the 
sanction of the Original Court so as to 
enable the prosecution already instituted 
on that sanction to continue from where 
it left off when the sanction was revok¬ 
ed ; that is, in his view, the revocation 
of sanction has not destroyed the sanc¬ 
tion but merely holds it in abeyance if 
and while an appeal is pending. The 
petitioner goes further and contends that, 
since the Criminal Procedure Code does 
not contemplate a case once begun ending 
merely because a requisite sanction had 
not been obtained or because the sanc¬ 
tion on which it was instituted has been 
revoked, no subsequent discovery of 
absence of sanction or revocation of sanc¬ 
tion can interfere with its jurisdiction. 
Such a position, I must hold to he un¬ 
tenable, since it would imply that the 
right to have a sanction revoked would 
be quite futile, it a complaint based 
on a sanction had already been putin, 
since on this theory any subsequent- 
revocation would not affect the jurisdic¬ 
tion of the Court to proceed with the 

trial of the complaint already filed. The 

petitioner appeals to section 537 of the 
Criminal Procedure Code for his position ; 
but it do e s not really help him since* 
that section has no application to cases 
under trial when it is discovered that 
no sanction exists or that the sanction 
given ha s been revoked. Obviously the 
Court has power to discharge or acquit 
an accused person of a charge which 
requires previous sanction if,, in the 
course of the trial and before judgment 
is pronounced, it is brought to its notice 
that no sanction has been obtained, and 
I can see no difference between such a 
case and a C2se where the sanction on 
which the tr al is proceeding has becu 
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set aside during the trial. Revocation of 
a sanction must have some leQal effect 
and can only imply, to my mind, that 
the prosecution started under the sanc¬ 
tion can proceed no further and has come 
tj an end. 

For reasons, already given, I have 
held that the petitioner can now ask 
and is now asking this Court only to grant 
a f resh sanction and that this is not a 
petition of appeal against, or a petition 
to revise, any order of the lower Court, 
and for reasons now given I hold that 
the original sanction given ha a by the 
revocation been swept away for ever and 
cannot be revived by any order on this 
petition. 

The new Criminal Procedure Code 
has abolished the righ- to present such 
a petition and this petition must be 
heard under the existing proce^sual law. 
That law now forbids any prosecution 
being instituted merely upon a sanction 
granted to a private party. It follows 
then that even if this Court does giant 
the petitioner the sanction that he 
seeks, such a sanction would be of no 
a v ail for instituting any prosecution ; a nd 
this is an additional reason for refusing 
to grant the petitioner the sanction which 
he seeks, since to grant it would be a 
merely empty formal proceeding of no 
use whatever to the potitioner. 

As I have already pointed out 
the petitioner is not left without a remedy 
S’ nee it is still open to him to move 
the authority to whom the Additional 
District Magistrate is subordinate within 
the meaning of sect'oj. 195 (1) to present 
a complaint on which the respondents 
maybe prosecuted for their disobedience 
of the order passed by the original public 
servant. 

I, therefore, agree that the peti¬ 
tioners petition is not maintainable and 
must be dismissed. 

V. N. V. 

S. d. Petition dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No. 97 of 1923. 

November 6, 1923. 

Present: —Mr. Wazir Hasan, A. J. C. 

SITAE DIN and others—Accused— 

Applicants 

versus 

EMPEROR— Complainant- 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
s. no— Substantive offence not proved — Proceedings 
under s. no, whether proper. 

Where a man has been arrested on a substantive 
charge (e.g., of dacoity) but released for the reason 
that that charge cannot be sustained, the prose¬ 
cution under section no of the Code of Criminal 
Procedure on the same evidence on which the 
charge for the substantive offence was founded 
or on evidence which arises as a natural sequal 
to the charge of the substantive offence, is not 
desirable, [p. 303, col. 1.] 

Application against an order of the 
District Magistrate, Rai Bareli, dated the 
21st Jul\ 1923, confiimirg that of the Ma¬ 
gistrate, First Class, Rai Bareli, dated the 
25th June 1923. ' 

Mr .H.K. Ghose, for the Applicants. 

The Government Pleader, for the Crown. 

JUDGMENT. —This is an application 
in revis on. These applicants have been 
convicted Under sect on 110 of the 
Code of Criminal Procedure and each 
has been ordered to furnish two sureties 
in Rs. 100 each and execute a personal 
bond in Rs. 2co as security for their 
good behavior for a period of one year. 
The judgment of the Court of first instance 
is so full of details that we are all agreed 
here that the case could b e decided wi'b 
reference to that judgment. The whole of 
the evidence produced on behalf of the 
prosecution has been summarised in that 
judgment. Equally well that evidence 
has teen set forth whch was produced 
on behalf of the accused. I have gone 
through this judgment carefully and 
cons dered the resume of evidence stated 
as against the name of each of the 
witnesses. I find that there is a gfeat 
mixture of admissible and inadmissible 

evidence. Some of this evidence, which 
was inadmissible, has been careful# 
eliminated by the learned Magistrate, 
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There still remains evidence of the same 
character, on which, to a certain extent, 
the judgment of the learn d Magistrate 
is based, though not wholly, lor instance 
reference to the fact that os against two of 
the accused there exist h'story sheets. 
Be that, as it may, there still r?mains 
ample evidence on the record wh : ch is 
admissible in law and is enough to 
support the o r der passed aga'nst thes^ 
applicants under section no of the Code 
of Criminal Proceduie. 

The: law on the subject as to what 
is evidence of general repute has so 
repeatedly been considered and stated 
in several rulings of this Court that it 
will serve no useful purpose to repeat 
once mo r e the substance of those deci¬ 
sions. The conviction, therefore, cannot 
be set aside on the ground that it is 
based on purely inadmissible evidence. 

It appears, that these applicants were 
arrested on a charge of dacoity, but 
were released under sect on 169 of the 
Code of Criminal Procedure and soon 
after their release, they were arrested to 
stand their trill under section 110 of 
the Code. Now there are decisions of 
this Court expressing the opinion, that 
where a man has teen arrested on a 
substantive charge but released for the 
reason that that charge could not be 
sustained, a prosecution under section 
no of the Code of Cr ; m nal Procedure 
on the same evid.nce on whnli the 
charge, for the substantive offence was 
founded or on evidence whhh arose as 
a nitural sequel to the cha.ige of the 
substantive oTence was not desirable. 

I respectfully say that I agree with 
that op nion. In this case, however, 
the evidence in support of the charge 
under section Hois not oaly antecedent 
to the charge for the dacoity as against 
these applicants but is wholly independ¬ 
ent of it. 

It was also urged, that there was a 
large number of defence witnesses, who 
have been accepted by the Ciurt of 

10 ! n3t ? nce as furnishing unimpeach¬ 
able testimony in respect of the good 
cha rooter of the accused. Surely the 
mere fact that the witnesses on the 
side of the defence ate more in numbe* 
tha n on the si de of the prosecuti on can 
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be no J’ 1 ouad lor rejecting the latter in 
iavou r of the former. It mu^t be the 
quiltv of the evidence r-n which the 
judgment o: the Court should be found¬ 
ed. I he evidence oi the defence wit¬ 
nesses, though in some r e spects un m- 
peachable was not accepted by the jYiagis- 
trete as sufficient to demolish the evi¬ 
dence produced on the s de of the pro¬ 
secution and I, sitting h.„re as a Court 
of revision, decline to quest on the ojdnion 
of the Court<d first i u sto nee in respect 
oi suffic’ency or insufficiency of evidence. 
The application fails and is dismissed. 

Application dismissed. 

s. d. 


MAUK-flS HIGH COURT. 

Criminal Revision Case No. 382 

of 1923. 

(Criminal Revision Petition no. 2S6 

of 192.3 J 

No\embei 23, 1923. 

Present: —Mr. Justice Venkatr.subba R ao . 
In re ClIINNIAH alias IslRlSliNASWAMI 
NaIDU—A cer sed No. 1—Petitioner. 

Madras Towns Nuisances Act (///<?/ rS8 c>), 
s. 6— "Common gaming house," what is. 

A common gaming house is one in which a 
large number of persons are invited habitually 
to congregate for the purpose of gamin" and 
it makes no difference that the use of the house 
and the gaming therein was limited to the sub¬ 
scribers and members of the club and that it was 
not open to all persons who might be desirous 
of using the same. [p. 304, col. i.J 

J n re Srinivasa Chary, x Weir 917; Jenks v. 
Turpin . (1884) 13 Q- B. D. 505; 53 p. J. M. C. 

1G1; 50 L. J. 808; 15 Cox C. C. 486; 49 J. P. 
JO and 15 Halb>bury 217, followed. 

Petition, under sections 435 and 439 
of the Code of Cr mina Procedure, 1898, 
praying the Hich Court to revise the 
judgment of the Court of the First Class, 
Magistrate, Chittoor Town, iu Bench 
Case No, 69 of 1923. 
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CHinniah In re. 

Mr. V. Visw.inatha Sasiriar, for the 
Petitioner. 

Mr. K. N. Ganapathi, for Public 
Prosecutor, for the Crown, 

ORDER— The offence with which the 
accused is charged is that of keeping a 
common gaming house, punishable under 
Section 6 of Madras Act III of t 8^9. A 
common gaming house is defined thus in 15 
Holsbury 217: “ It :s one in which a 

large number of persons are invited 
habitually to congregate for tLe purpose 
of gaming/’ In Jenks v. Turpin 
(r ) Hawkins, J., says: “Neither.... 
do I think that it makes any 
difference that the use of the house 
and the gaming therein was limited to 
the subscribers and members of the club 
and that it was not open to all persons 
who might be desirous of using the same. 
If this could b e setup as a defence to 
a a indictment, any indictment for keep¬ 
ing a common gaming house might be 
defeated.” I am willing to accept this 
statement of the law and I do not 
think that this is at variance with 
that contained in In re Srinivasa Chary 
[2) where the learned Judge Sir Arthur 
Collins, C. J., and Parker, J. f observe 
“In the absence of any technical defini¬ 
tion, the term 'common gaming house/ 
must at lea s t imply that the house 
was one Used as a place of public re¬ 
sort.” 

They do not say what a place ol 
public resort is and, in the circum¬ 
stances, I am not prepared to hold that 
the definition given in the Madras case 
is necessarily opposed to that given in 
the English case and in Halsbury. 

The next question is, has the evidence 
in this case established that the accused 
keeps a gaining house in this sen 5 e ? 
P. W. No. 3, a dismissed and dis 
reputable Police Constable, no doubt 
says: “The accused i$ the owner ol 
house. The accused collects the pool for 
himself for every 'rung' or ‘run* for 
the use o his house and for the cost 


(1) (X884) 13 Q. B.D.505; 53 l. J. M. 
50 1 4. T. 808; 15 Cox C. C. 486: 49 J. p. 

(2) x Weir 917. 
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of the cards. The accused benefits up 
to Rs. 12 a day, never less than Rs. 5 .” 
It is extremely unsafe to act upon the 
uncorroborated testimony of a witness 
of this sort. He admits that he was 
himself taking port in the game and 
then turned an i nformer at the request 
of the Police. The only independent 
witness who speaks to the transaction 
from personal knowledge is P. W. No. 4 
and he hopelessly contradicts P. W. 
No. 3, because, according to the former 
the accused was himself a player and 
he took money from the pool whenever he 
happened to be the winner. P. W. 
No. 4’s station in life is not such as to 
inspire confidence, and I am not prepared, 
therefore, to act upon evidence of this 
kind and convict the accused. 

It is somewhat remarkable that the 
Police should have attempted to prove a 
case of th : s nature by* such worthless 
evidence, when, according to them, it 
is a notorious fact that the accused 
keeps a common gaming house, several 
persons have from time to time com¬ 
plained and the gaming house has been 
kept for about 10 years previous to the 
prosecution. 

In the circumstances, I set aside the 
conviction and direct the fine, if it has 
been collected, to be refunded to the 
accused. The order as to confiscation is 
also set aside. 


V. N. V. 


Conviction set aside. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 476 of 1922. 

July 23, 1923. 

Present:— Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and 
Mr. Justice Coyajee. 

I/AXMAN MANKaR KASAR— Plaintiff 

—Appellant 


versus 

RAVJI DH AN SING PATH,— 
Defendant —Respondent. 

Vendor and purchaser — Sale, oral—Possession 

Subsequent sale by registered deed—Subsequent 
vendee, whether can eject prior vendee—Transfer of 
Property Act (I V of 1882), s. 54. 

A purchaser of land under an oral sale who has 
paid the consideration for the sale and has been 
put iu possession cannot be ejected by a subse¬ 
quent purchaser of the property under a register¬ 
ed sale-deed who takes with notice of the 
sale in favour of the prior purchaser. It is 
immaterial that on the date of the suit for eject¬ 
ment the remedy of the prior purchaser by way 
of specific performance of the contract of sale 
in his favour had become barred by time. [p. 306. 
col. 1.] 

Venkatesk Damodar v. Mallappa Bhimappa , 
66 Ind. Cas. 868; 46 B. 722; 24 Bom. L. R. 242; 
(1922) A. I. R. (B.) 9, followed - 

Lalchand v. Lakshman, 28 B. 466; 6 Bom. L- 
R- 510, distinguished. 

Bapu Appaji v. Kashinath Sadoba , 39 Ind. 
Cas. 103; 41 B. 438; 19 Bom. L. R. 100 (F. B.) f 

referred to. 


Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Nasik, in Appeal No. no of 1921, reversing 
a decree passed by the Subordinate 
Judge at Malegaon, in Civil Suit No. 157 
of 1920. 

Mr./?. J. Thakor , for the Appellant. 

Mr. R, G. Pradhan , for the Respondent. 

, JUDGMENT. 

Shah, Aff. C. J. —The few facts which 
have given rise to this appeal are these. 
The original owner of the property orally 
sold the land in suit to defendant No. 1 
on July 4, 1911, for Rs.150. The defend¬ 
ant No. 1 was put in possession and the 
consideration was paid, but there was no 
registered conve>ance to complete the 
sale as required by section 54 of the Transfer 
of Property Act. On January 19,1920, the 
owner, who is defendant No. 2, sol d this very 
landto the present plaintiff for Rs. 1,000. 
In that sale-deed there is the following 
recital;— 

5 'In all Rs. 1,000 I hare received as 


consideration. By this document I per¬ 
manently sell to you for the above 
amount the below-mentioned immoveable 
property consisting of one field celled 
'Sonaro' (being) jirait land belong;rg to 
me by right of ownership which has now 
been given under oral sale to Ravji Dhan- 
sing Patil has been in his possession and 
enjoyment." 

It also appears that in 1911 when there 
was this oral sale without the necessary 
conve>ance, there was mutation of names* 
in favour of defendant No. 1. 

The present suit was filed by the plaint¬ 
iff on June 1, 1920. He based liis claim 
on the sale-deed in his favour by defend¬ 
ant No. 2, and he was prepared to pay 
to defendant No. I Rs. 150, in pursuance 
of the conditions in his sale-deed, ad¬ 
mitted to have been leceived by defendant 
No. 2 from defendant No. 1. 

Tf.e Trial Court came to the conclusion 
that the title of defendant No. 1 was not 
proved, as there was no registered convey¬ 
ance in hisfav our, and as the oral transaction 
between defendant No. land defendant 
No. 2 was a mortgage. Accordingly a 
decree was passed, in favour of the plaint¬ 
iff for possession of property on his paying 
Rs. 150 to defendant No. 1. 

The defendant No. 1 appealed to the 
D strict Court, and the learned First Class 
Subordinate Judge, with appellate powers, 
who heard the appeal, reversed that decree 
and dismissed the plaintiff's suit. He came 
to the conclusion that the transaction be¬ 
tween defendants Nog. 1 and 2 was a sale, 
though it was net completed by a regis¬ 
tered conveyance. He definitely found 
against the theory of that transaction being 
a mortgage. The learned Judge also found 
that the plaintiff wasnot entitled to posses¬ 
sion under the circumstances as defend¬ 
ant No. 1 was entitled to rely upon his 
possession and the payment of considera¬ 
tion. 

The plaintiff has appealed to this v,ouxt, 
and two points have been urged on his 
behalf: first, that the transaction of 1911 
between defendants Nos. 1 and 2 was really 
a mortgage and not a sale. It is also 
urged that the Purshis given by the 

f laintiff's Pleader, Exhibit 29 in the cage, 
as been misconstrued by the lower Ap¬ 
pellate Court. Secondly, it is urged that 


20 
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•ven if it be a sale, the claim for specific 
performance of the agreement for sale being 
barred at the d-^te ol the s. it, the defend¬ 
ant ^aaii'jt resist the plaintili's claim for 
possession based upon a completed title. 
In support ol this contention reliance is 
placed upon the decision in Lalchand v. 
La fish man (1); and it isurged that the sub¬ 
sequent Full ^ench decision in the case of 
Bapu Appaji v.Kashlnath Sadoba (2), doe6 
not apply to the facts of this case, and 
that the subsequent interpretation of that 
decision in F enkatesh Damodat v. Mai lappa 
Bhimappa (3), shjuld not be accepted as it 
is inconsistent with the decision in Laic hand 
v. Lak^hman (1). 

As regards the first point, we think that 
the finding of the lower Appellate Court 
should be accepted as a finding of fact. It 
is quite true that the learned Judge has 
referred to the Purshisin his judgment, tut 
the finding on this point is not based 
upon the Purshis. Even taking the Pur - 
shis to mean what the learned Plea Q er for 
the appellant contends it means, the find¬ 
ing of the lower Appellate Court cannot 
be disturbed. It is really a finding of fact 
based upon the circumstances and the 
evidence in the case. Having regard to 
the exp ession used in the sale-deed of 
January, 1920 it was open to the lower 
Appellate Court to come to the conclusion 
that tne transaction was intendedto bea 
sale, and not a mortgage. The very fact 
that the parties did nothing for nearly 
eight years shows that it was intended 
to be a sale. It is quite true that it was 
not completed by a registered conveyance, 
as it should have been, according to law. 

This gives rise to the second point in 
the case to which I have referred. We 
think, however, that the decision in 
Venkaiesh Damodar v. Mallappa Bhtmappa 
(3), would clearly apply to the case. The 
fact that at the date of the suit the claim 
for specific performance was barred, even 
a suming it to have been barred, would 
not be a sufficient answer to the defend¬ 
ant's plea that he is entitled to rely upon 


(1) 28 B. 466; 6 Bom. h. R. 510. 

(2) 39 Ind. Cas. 103; 41 B. 438; 19 Bom. L,. R. 
loo (F. B.). 

(3) 66 lad* Cas. 868; 46 B. 722; 24 Bom. L. R. 
242; (1922) A. I. R. (B.) 9. 
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his possession which he got in pursuance 
of tne agreement for sale. The only 
difference between the case of Venkaiesh 
Damodar v. Mallappa Bhimappa (3), and 
the present case is that in the former case 
the suit was filed by the original vendor 
and in the present case the suit is filed by 
the purchaser from the original vendor. 
But on principle the position is exactly 
the same, and if defendant No. 2 cculdnot 
have successfully sued deiei.dant No. 1 in 
i9 1 2 3 o> I do not see how the plaintifi could 
do so on the sale-deed from defendant 
No. 2. The decision in Lalchand \.Laksh- 
man (1) has been distinguished cn the 
special facts of tl.at case. I am unable 
to accept the contention that there 
is necessarily a conflict between that 
case and the decision in Venkatesh 
Damodar v. Mallappa Bhimappa (3 ). 
Wh t n the claim for specific perform¬ 
ance is definitely negatived by the Court 
the position ot the defendant 111 jossession 
without a registered conveyance may te 
different. The authority oi Lalchand v. 
Lakshman (1) is much shaken by the 
subsequent decisions and its scope must be 
limited to the facts 01 that case. Whether 
in a case, which on facts would be in¬ 
distinguishable lrom that case, it should be 
followed or not must bo cons.dered when 
the question arises. The decision of tie 
lower Aipellate Court is right. I would 
confirm the decree of tLat Court and dis¬ 
miss the appeal with costs. 

Coyajee, J. —I agree. 

Decree confirmed. 

z. z. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

S malt , Cause Revision application No. 17 

or 1922. 

March 21, 1922. 

Present Mr. Khaiffiaiya Lai, J. C. 
Mim LAL“^Dkfenl>ant— applicant 

versus 

BABU LAL . nd another—Dependant 
No. 1— Non- Applicants. 

Ctvtl Procedure Code ( Act V of 1908), ss. 2 i 
5*—Legal represent edit e—Personal decree. 
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ATMARAM V. BAXAJI fcAGHUNATH. 

Where a person takes possession of the property 
of a deceased person, he can be made personally 
liable, as a legal repreSsntative, to the extent 
of the property of the deceased which he has 
appropriated or disposed of or which may still 
be in his possession. 

Nathuram Siviji Sett v. Kiiiti Haji, 20 M. 
446; 7 Ind. Dec. (n. s) 316, relied on. 

Mr. P.C. Gupta , for the Applicant. 

Mr. H, D. Chandra, for the Opposite 
Party. 

JUDGMENT.—Bhagwandin owed certain 
money and died without repaying the 
same. He left no widow or issue. The 
applicant and another person l ook posses¬ 
sion of his moveible property i*.elud¬ 
ing bullocks and other things. They 
allege that they gave a portion thereof 
to certain persons to whom arrears of 
rent are alleged to have been due. 
In the suits brought by the creditor 
for the recovery of money due to liin- 
by Bhagwandin, the defence of the ap- 
p icv.it was thvt he was not in posses¬ 
sion of any assets of the deceased and 
was not his heir but the Court below 
found that he had taken possession of 
the assets of the deceased along w’th 
another person, the value of which was 
sufficient to pay the debts due by the 
deceased, and that they had disposed 
of a portion of the property without 
any right. It passed a decree accordingly 
against the applicant and the other 
person. 

In view of section 52 of the Code of 
Civil Procedure and the observations in 
Nathuram Siviji Sett v. Kutti Haji (1), the 
applicant can be made personally liable 
as a legal representative to the extent 
of the property of the deceased which he 
has appropriated or disposed of or which 
may still be in his possession. Their 
value has been found to exceed the 
debts. 

The application is, therefore, dismissed 
with costs. 

N. H. 

Application dismissed. 

(i) 20 M. 446; 7 Ind. Dec. (n. s ) 316. 
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BOMBAY HIGH COURT. 

Second Civil Apie.-l No. 528 of 1922. 

July 24,1923. 

Present: —Mr. Justice Fawcett and 
Mr. Justice Coyajee 
ATMARAM BHILA BHATKAR— 

Appellant 

versus 

BALAJI RAGHUNATH JOSRI— 

Respondent. 

Possessory title—Ejectment suit against per¬ 
son having no title. 

A person who has beta in possession of prop¬ 
erty tor over twelve years without a title is 
entitled to maintain a suit for ejectment of a 
person who has wrongfully dispossess*ti him from 
the property and who has no title to it. [p. 309, 
col. 1.] 

Ismail Arijj v. Mahomed Chous, 20 I. A. 99; 
20 C. 834; 6 Sar. P. C. J. 3^5; 17 Ind. Jur. 321; 
10 Ind. Dee. (N r . s.) 361 (P. C.); Pemraj Bhavani- 

rant v. Narayan Shiva ram Khisti , 6 15 . 2x3; 

t> Ind. Jur. 4IC; 3 Ind. Dee. (jc. s.) 601, followed. 

Dharani Kant a v. Gabar AH, 18 Ind. Cas. 175 
15 Bom. L. R. 445; 13 M. L. T. 185; (1913) M. W. 
N.157; *7 C. W. N. 389; T7 C. L. J. 277; 25 JM. L. 
J. 95 (P. C.), distinguished. 

Second ajpeal ficm the decision of the 
District Judge, Ratnagiri, in Appeal 
No. 282 of 1920, confirming a decree passed 
by the First Class Subordinate Judge at 
Ratnagiii, in Civil Suit No. 101 of 1919. 

Mr.' A. G. Desai, for Mr. T. N. Wala - 
valkar, for the Appellant. 

Mr. P. B. Shingnc, for the Respond¬ 
ent. 

JUDGMENT. 

Coyajee* J.— The plaintiff (respondent 
before us;, who is one of two Khoti 
sharers in the village of Panhali, brought 
this suit to recover possession of certain 
lands wh’cb formed part of an occu¬ 
pancy tenancy khata. The lands com¬ 
prised in that khata originally belonged 
to the famdy of the Bhatkar defendants 
(Nos. 1 to 7). Plaintiff’s case is this. 
At a partition effected in or about the 
year 1890, between the first defendant 
Djana and his three brothers, Shiva, 
Ragho and Zil, the suit lands fell to the 
share of Dhana. In 1895, they were put 
up to sale in execution of a money-decree 
passed against Dhana, and purchased by 
the eighth 'defendant. In 1899, he 
obtained possession of the lands through 
the Court and in 1901 surrendered them 
to the plaintiff. Since then, plaintiff had 
been in continuous possession and enjoy- 
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ment of the tends until 1916 when he 
was wrongfully dispossessed by defendants 
Nos. 2 to 7. 

Tne first defendant Dhana did not 
resist the plaintiff's claim. It was con¬ 
tested by the third defendant (now 
appellant) who is a son of Zil. He con¬ 
tended that at the said partition Dhana 
did not get any share at all in the 
family estate, and was never in posses¬ 
sion of the suit lands ; the auction-sale 
was void, being in contravention of 
section 9 of the Khoti Settlement Act, 
1880 ; the auction*purchaser never ob¬ 
tained possession of the lands j and finally 
he did not admit that plaintiff had ever 
been in possession. 

On those pleadings and on the evidence 
adduced by the parties the learned 
Appellate Judge, in agreement with the 
Trial Judge, held that after the said 
partition Dhana had been in possession 
and enjoyment of the lands in suit, 
that he never objected either to the 
auction-sale or to the purchaser taking 
possession ; that in 1911 he hi ms eh 
executed a rent-note in favour of the 
plaintiff; and that the plaintiff came 
into actual possession of the lands in 
1901 and continued therein until 1916 
when be was dispossessed by defendant 
No. 3 who had no title to those lands. 
He refers to certain rent-notes relied on 
by the plaintiff and says :— 

“ They prove Dhana’s possession of the 
bagayet laud as plaintiff's tenant. Taking 
this along with the sale-certificate and 
the tabapaiti the clear inference is that 
all the suit lands belonged to Dhana and 
passed to the possession first of deiena- 
ant No. 8 and then of plaintiff. Defend¬ 
ant No. 3 has lately come back from 
Bombay and he has taken possession...of 
the suit property." 

Aa for the validity of the auction-sale 
the Judge observes :— 

?‘Brom the deposition of the other 
Khoti sharer (Exhibit 53) and the ad 
mission of . defendant No. 3 in his ex¬ 
amination-in-chief that .the rent used to 
be paid to plaintiff, I conclude that the 
suit-lands are wholly in the Khoti shaje 
of jdaihtiff. He brought these lands to 
sa e and consequently his consent to 
alienation may be presumed. In fact all 


these transactions took place with the 
consent of the Khot plaintiff and the per¬ 
manent tenant Dhana. Section 9 there¬ 
fore of the Khoti Act does not stand in 
plaintiff’s way." 

The ninth section, as it now stands, is 
the iesult of Amending Act VlU of 1912; 
and it was urged before us on the appel¬ 
lant's behalf that the auction-sale having 
taken place in 1908 its legality should 
be determined according to the provisions 
of that section as it then was. It seems 
to me, however, that upon the con¬ 
current findings of facts to which I have 
above alluded, that question has lost all 
its importance. It is not shown that 
the la nds in suit ever stood in Dhana's 
khata. When the property was put up 
to sale in 1908 neither he nor any other 
person offered any objection. The pur¬ 
chaser having received possession through 
the intervention oi the Court surrendered 
it to the plaintiff Khot in 1901. Later, 
Dhana himself executed the rent-note 
Exhibit 39 in his favour. It was not 
Until 191b that he was wrongfully dis¬ 
possessed by defendant No. 3 who has 
no title whatever to these lands. It was 
this dispossession which led to certain 
proceedings which culminated in this suit. 
Assuming then that the aUction-sale was 
void, as being in defiance of the provi¬ 
sions of the said Act, plaintiff has toc^n 
in possession for about fifteen -yea 1 ® 
without a title. In my opinion, this long 
possession is sufficient to enable him to 
eject the third defendant, ^fhis adverse 
possession has extinguished Dhana's ugh* 
to the actual possession of the land. 
may be that it did not also opcr a * e to 
annihilate his occupancy rights (if 
which it was competent to him to trans¬ 
fer to the Khot: Vishnu Bhiteji 
kari v. Babla Lakha Jathar (*)•. 
is admitted, however, that the plaintin 
alone has been recovering the rents a 
these years; and the other Khoti 
(Exhibit 53) lays nb claim to these land* 
Dhana submitted to his interest 
sold in 1895, and later took up th®.l a “ 
as plaintiff's tenant. He does not dispu 
the plaintiff’s claim in these proceeding 

(1) 61 Ind. Cas. 594; 23 Bom. L. R* 4 xX * * 
loot. 
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It is, therefor®, dear that if he possessed 
occupancy rights before 1895, he resigned 
the la»ds within the meaning of section 
io of the Act. But, however, that may 
be, we are now concerned not with Dbana 
but with defendant No. 3, who is a 
wrong* doer. 

b It is true that the plaintiff did allege 
title by sale-certificate; bnt he by his 
plaint also referred to and relied upon 
his longt possession between 1901 and 
1916. This possession, which by the con¬ 
current findings of the lower Courts has 
been satisfactorily proved, entitles the 
plaintiff to maintain ejectment against 
the third defendant, who has no title, 
who is a wrong-doer, and who dispossessed 
him in or about 1916 : Psmraj Bhavani- 
ratri v. Narayan Shiva ram Khisti (2). The 
following pronouncement, made by the 
Privy Council in Ismail Ariff v. Mahomed 
Ghous (3), is to the point : 

“The possession of the plaintiff was 
sufficient evidence of title as owner 
against the defendant. By section 9 of 
the Specific Relief Act (Act I of 1877), if 
the plaintiff had been dispossessed other¬ 
wise than in due course of law, he 
could. by a suit instituted within six 
months from the date of the disposses¬ 
sion, have recovered possession, notwith¬ 
standing any other title that might be 
set up in such suit. If he could thus 
recover possession from a Person who 
might be able to prove a title, it is 
certainly right and just that he should 
be able, against a person who has no 
title and is a mere wrong-doer, to obtain 
a declaration of title as owner, and an 
injunction to restrain the wrong-doer from 
interfering with his possession. The 

Appellate Court.has dismissed the suit. 

Consequently, the defendant may con¬ 
tinue to wilfully, improperly, and illegal¬ 
ly interfere with the plaintiff's possession, 
as the learned Judges say he has done, 
anc1 vbe plaintiff has no remedy. Their 
Lordships are of opinion that the suit 
should not have been dismissed." 


(2) 6 B. 2 r 5; 6 Iud. Juf. 416; 3 Ind. Dec. (n. S') 
601. 

(3) 2° L A. 99; 20 C 834; 6 Sar. P. C. J. 305: 

17 Ind. Jur, 321; 10 I n d. Dec. (n. s.) 5 6i (P. C.). 


The learned Pleader for the appellant 
hat relied on certain observations made 
by the Privv Council in Dhatari Kouia 
v. Gabar Ali (.1) ; he argues that those 
observations shew th^t in a case of the 
nature it is not s’.fficvn* Cot the plaint¬ 
iff to prove his prior 1 r, cch 1 pos c e c sion 
—-he must also prove his title T do 
not agree with him; those observations 
should be read in their context. In that 
case, plaintiffs as zemindars sued to 
eject the defendants from possess’on of 
seven puras or 592 bighas of land. In 
the course of their judgment their Lord- 
ships recorded tiieir finding, which is im¬ 
portant, in these terms (page 4so*): 

"The defendants-respondents were for 
more than twelve years before tne com¬ 
mencement of this suit in possession of 
the seven puras or 592 bighas of lard in 
dispute." 

It was with reference to the facts so 
found that they made these observations 
on wh’ch reliance is now placed (page 

45 \*): 

" The suit Is one for the ejectment of 
persons who admittedly were at the date 
of suit in possess ; on of the seven puras of 
land from which it is sought to eject 
th^m. It lay upon the plaintiffs to 
prove not only a title as against the 
defendants to the possession, bnt to 
prove that the plaintiffs had been 
dispossessed or had d’seortirued to be in 
possession of the lands within the twelve 
years immed’atelv preceding the commence¬ 
ment of the suit." 

It is obvious that there is nothing either 
in these observations or elsewhere to in¬ 
dicate that their Lordships dissented from 
the principles laid down in Asher v. 
Whitloek (5). In the present case plaintiff 
had been in exclusive possession of the 
lands in suit for over twelve years when 
he was wrongfully dispossessed by the 
appellant; 

For these reasons, I would affirm the 
decree and dismiss the appeal w’th cofts* 

Fawcett, J.- I ag ree. 

z. k. Appeal dismissed. 

(4) 18 Ind. Cas. 17; 15 Bom. L . R . 445: 13 M. L . 
T. 185; (1913) M. W. N. 157; 17C. W. N. 389; 17 

C. D. J. 277; 25 M. L. J. 95 (P- C.). 

? (5) (1866) 1 Q . B. 1; 35 L . J . Q. B. 17; 11 Jar. 
( N. S.) 925: 13 Iv. T. 234: 14 W. R 26. 

*J?age» of xs B«m. h. R.— 
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First Civil Appeal No. 84 of 1913. 
Privt Council appeal No. 8 of 1915* 

April 11. 1922. 

Present:— Pandit Kanhaiya Lai, J.C., 

Mi . Dan els, A. J. C., and 
Mr. Ashworth, A. J. C. 

SARSUTI PRASAD and others— 

DEFEND ANTS—AP PE Ll.ANTS 

versus 

M. EHTISHAMALl—P laintiff- 

Respondent. 

Civil Procedure Code ( Act V of 1908), O. XLj , 
r. 22 — Mortgage—Redemption suit — Accounts, 

method of — Appeal—Respondent whether can 
object to method agreed to by him — Estoppel — 
Contract Act ( IX of 1872), s. 61— Appropriation 
of surplus profits—Construction of deed of 
further charge—Covenant to redeem along with 
earlier deeds, effect of—Covenant to pay interest 
out of pocket, effect of. 

Plaintiff mortgaged with possession certain 
properties by two deeds of mortgage. Subse¬ 
quently he executed three deeds of further charge 
one of which contained a provision for compound 
interest. In a suit for redemption the First Court 
disallowed compound interest and in the account¬ 
ing which followed adopted the mode suggested 
by the plaintiff. In appeal the decision of the 
First Court was modified and compound intere st 
was allowed. The plaintiff-respondent there¬ 
upon contended that a different method of 
accounting should be adopted: 

Held, Per Kanhaiya Lai, J. C, and Ashworth, 
A . J. C. ( Daniels, A. J. C. dissenting):—(1) 
that as soon as the Appellate Court set aside 
the decision of the First Court, in favour 
of a decision to award compound interest, the 
decision of the lower Court as to the method of 
accounting became adverse to the respondent 
and he could rely on O. XLI, r. 22. Civil Pro¬ 
cedure Code, and claim to have the method of 
accounting adopted by the lower Court set aside; 
[p. 323, cols. & 12.] 

(2) that whether the respondent could or 
could not claim a reversal of the method of ac¬ 
counting adopted by the lower Court, it was 
open to the Appellate Court to reverse the method 
as soon as it upset the decision of the Trial Court 
as to the nature of the interest to be allowed* 
[p. 323 »Col .2.] 

Per Kanhaiya Lai , f. c.— Where there 
are successive mortgages, the later ones 
qualifying or restricting the terms and con¬ 
ditions entered in the preceding ones, the 
rights of the parties must be governed* so 
far as may be, by the covenants as they ’ulti¬ 
mately stand, [p. 3x3, col. 1.] 

There can be no estoppel in a matter of 
right accounting or true construction. A 
covenant by which a mortgagor binds him¬ 
self to pay the mortgage-money out of his 
own pocket is a covenant of a non-essential 
pature an 4 Wt 1}§ pieced i a fcar of a setoff. 
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A covenant in a deed of mortgage or further 
charge postponing the payment "of earlier deeds 
till the last deed is paid docs not jrevent ti e 
payment of the latter, after it falls due. before 
the earlier deeds are paid. [p. 314,col.2.) 

Per Ashworth , A. J. C .—Where mortgaged 
property is made subject to a further chape, 
surplus profits in the hands of the rrortgagee 
should, in the absence of any express agreement 
to the contrary, be used to liquidate the interest 
on the further charge in preference to liquidat¬ 
ing other deeds which have no connection with 
the property, fp. 326, col. 1.] 

Notwithstanding anytl ing contained in sec¬ 
tion 61 of the Contract Act, in the absence of 
appropriation, payments of surpluses should be 
appropriated to interest before they are appro¬ 
priated to principal on any particular debt, 
[p. 326, col. 1.] 

In many cases where it is provided that a deed 
of further charge shall be paid up along with 
an earlier deed the meaning is nothing more than 
thatit shall not be paid up before, [p. 326, col. I.] 

# Appeal against a decree of the Addi¬ 
tional Judge, Ha r do I, at TJnao, dated the 
20th March 1913. 

Messrs. A. P. Sen and Bhheshwar Nath 
Srivastava , for the Appellants. 

Messrs. M. Wasirti and J. N. Chah, fer 
the Respondent. 

JUDGMENT. 

Kanhaiya Lai. J. C.—This appeal 

was heard on Ihe *th November 
last and after the determination of 
the points raised an account was directed 
to be prepared in accordance with the 
findings arrived at. The account has s’nee 
been prepared by the office, but the de¬ 
fendants-appellants have taken objection 
to its correctness. 

The appeal arose out of a suit for re¬ 
demption of certain mortgages and deeds 
of further charge, the terms of which 
have to be carefully examined in order 
to determine whether any money is due 
on the said transactions to either party. 

The first mortgage was made on the 
9th November 1873 and contained a pro- 
vis on that out of Rs. 244 per year, de- 
rivab’e from the profits of the batar mort¬ 
gaged, the mortgagee was to appropriate 
Rs. 180 towards the payment of interest 
due on the said deed and Rs. 24 cn ac¬ 
count of the salary of the chauhidar every 
year and pay the balance of Rs. 40 per 
year to the mortgagor. The time fixed 
for redemption was six years and the 
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amount secured by the mortgage was 
R$. 1,000 repays t> e withinterest at Rs. 1-8-0 
per cent, per mensem. The mortgagee 
realised the profits but he did not pay the 
sum of Rs. 40 per year, representing the 
surplus derived from the mortgaged pro¬ 
perty, to the mortgagor. 

The second mortgage was made on the 
19th September 1875 for Rs. 500 repayable 
with interest at Rs. 1-8-0 per cent, per 
mensem w'thin six years. The property 
mortgaged comprised the remain ng income 
of the bazar, amounting to Rs. 160 per 
year, together with all the zamindari 
riehts appertaining thereto, and among 
other things a portion of field No. 497, 
yielding a profit of Rs. 9 per year. Out 
of the above amount the mortgagee was 
to appropriate Rs. 90 per >ear towards 
the interest due to him and keep the 
balance of Rs. 79 per year as surplus in 
his hands until it amounted to Rs. 500 
wh’ch was the principal money secured by 
the mortgage. 

If these mortgages stood alone, there 
would have been no difficulty in adjusting 
the account. But on the 4th of May 
1876 the mortgagor executed a deed of 
further charge for Rs. 99 which was 
tacked on to the mortgage of the 9th Nov¬ 
ember 1873. It contained a covenant that 
the mortgagee was to appropriate Rs. 18 
per year on account of the interest, due 
on that deed, from the surplus, amount¬ 
ing to Rs. 40 per year, which the mort¬ 
gagor was to receive from the mortgagee 
unier the mortgage of the 9th November 
1873. The mortgagor undertook to pay 
the principal money due on that deed at 
the time of the redemption <'f the previous 
moitgage. The effect o f this deed of fur¬ 
ther charge was to leave with the mort¬ 
gagee a surplus of only Rs. 22 per year 
with effect from the 4th May 1876. 

This was followed by another deed of 
further charge, which was executed in lieu 
of Rs. 99, repayable with interest at 
Rs. 1-8-0 per cent, per mensem, on the 
16th September 1876. The mortgagee was 
to appropriate Rs. 18 per year from the 
surplus left with him, and the mortgagor 
undertook to pay the principal money at 
the time of the redemption of the bazar 
mortgaged by him on the 9th November 

i$73. 


There was another deed of further 
charge, executed on the nth January 
1878, in wh ch both the piopert'e«-, cover¬ 
ed by the mortgages of the 9th November 
1873 and the 19th September 1875, were 
mortgaged. It was executed in lieu of 
R- s - 37 o repayable with interest at 2 per 
cent, per annum compoundable half yearly. 
There was a covenant for the payment 
of interest at an enhanced rate in case 
of default in the pavment of interest 
every half year ; but this covenant was 
found by the Court on the 8th November 
1921 to be penal and unenforceable. By 
virtue of this deed, the mortgagor 
undertook not to redeem any of the mort¬ 
gaged properties entered in both the deeds 

abovementioned and surrendered his right 

to take any surplus out of the income of 
the bazar until the principal and interest 
due on that deed were paid up. He fur¬ 
ther undertook to pay the money due 
thereon after the expiry of the term fixed 
by the mortgages of the 9th November 
1873 and the 19th September 1875 along 
with the mortgaee moneys due on the said 
deeds and on the two deeds of further 
charge of tbe 4th May 1876 and the 6th 
Seotember 1876 already referred to. 

The account, prepared by the office, 
does not accurately carry out the terms 
of the contract, embod’ed in the above 
transactions. The surplus referred to in 
the mortgage of the 19th September 1875 
was, for instance, to accumulate till the 
entire principal sum secured by that morU 
gage was paid up; but the account pre¬ 
pared by the office credits it in satisfac¬ 
tion of the principal and interest payable 

on the deed of further charge of the Tith 
January 1878. The learned Counsel for 

the plaintiffs-respondentscontend? that by 

virtue of the last deed of further charge, 
the redemption of the mortgage of the 
19th September 1875 was postponed till 
the money due on the last deed of fur¬ 
ther charge was paid up, but redemption 
implies the surrender of possession on full 
payment and is not the same thing as 
gradual set off by agreement as provided 
for. by the terms of the mortgage. The 
delivery of possession might in such a 
case be postponed till the deed of further 
charge is paid up. Again the deeds of 
further charge of the 4th May 1876 and 
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16th September 1876 mentioned the source 
from wh'ch the interest due on each of 
them was to be paid and provided for 
redemption after the qth November 1879; 
but the office has mixed up those accounts 
and allowed credit towards the principal 

moQev forthwith. 

* 

It is obvious that by virtue of the 
deeds of further charge of 1876 the right 
of the mortgagor to receive Rs. 40 per 
year on account of surplus from the mort¬ 
gagee under the mortgage of the 9th Nov¬ 
ember 1873 was curtailed, and Rs. 36 out 
of that amount were to be credited towards 
the interest due on those deeds rear after 
year. It is also clear from the mortgage 
of the Qth November 1873 that the mort¬ 
gagor was not entitled to redeem that 
mortgage before the expiry of six years 
and the surplus left in the hands of the 
mortgagee could not, therefore, be applied 
in reduction of the principal money due 
on that mortgage till the said six years 
had expired and the deeds of further 
charge had been satisfied. By the deed of 
further charge of the nth January 1878 
it was provided that the mortgagor would 
not be entitled to redeem the mortgages 
of the 9th November 1873and the 19th 
September 1876 till the money due on the 
last deed of further charge of the nth 
January was repaid or to get the surplus 
available to him Under those mortgages 
till such payment was effected. In fact 
the last deed of further charge contemplat¬ 
ed an account being taken of the moneys 
due on all the deeds when the redemption 
of the last deed might he sought. The 
possibility of any of the deeds being satis¬ 
fied earlier out of the usufruct was not 
outside the contemplation of the parties; 
but it was not intended that the mortgagee 
should be deprived of his possession of 
the properties respectively mortgaged till 

on the deeds 

of further charge, wherein they were 
hypothecated, was repaid. 

The learned Counsel for the parties 
practically agree that the surplus profits of 
the mortgaged properties might be credit¬ 
ed towvds the mortgage moneys* but 
while the plaintiffs respondents desire th-t 
the surplus should be credited in satisfac¬ 
tion of the deeds of further charge be<>in- 
ning with the last one and then in 
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satisfaction of the moneys due on the 
mortgages to wh ; ch they relate, the de¬ 
fendants-appellants desire that tbev should 
be allowed to appropriate the same after 
the mortgages fell due in order of priority 
throughout. The learned Counsel for the 
plaintiffs-respondents waives h:'s right to 
claim interest on the surplus, if it is credit¬ 
ed in the manner suggested by him 
till such time as all the debts due on the 

mortgages and the deeds of further chaige 
are discharged. 

The tight course seems to be that from 
the 9th November 1873 to the 4th May 
1876 the surplus payable to the mortgagor 
under the mortgage of the 9th Nov ember 

1873 should be allowed to accumulate, be¬ 
cause the mortgagor had no right to re¬ 
deem the mortgage before the expiry of 
6 years Before the expiry of that period 
the deed of further charge of the 4th 
May 1876 was executed, diverting B s . 18 
per year out of that surplus to the pay- 
ment of the interest due thereon. The 
balance of Rs. 22 per year, which the 
mortgagee did not pay to th e mortgagor, 
would remain in the hands of the former 
till the 16th September 1876, when the 
second deed of furlher charge was exe¬ 
cuted, because the deed of further charge 
of the 4th May 1876 did not allow 
redemption till the 9th November 1879 
when mortgage-money due underthe mort- 
g?ye of the 9 th November 1873 became 
payable. After the 16th September zZnb 
the surplus would be reduced to Rs. 4 
Per 3 ear, which would again accumulate, 
because the deed of further chaTge of 
the 16th September 1876 did not"allow 

redemption before the expirv of a certain 
period. 

On the 9th November 1879 the mort¬ 
age of the 9th November 1873 became 
due according to the original contract; 
but before that date a fresh deed of 
further charge was executed on the nth 
January 1878, whereby the mortgagor 
agreed not to take the surplus until 
the money due on that deed wa» re¬ 
paid. Prom the nth Jamiarv 7878 the 
surp u* d"e m that mortgage after’pay¬ 
ing the interest due on the deeds of 
further charge of 1876 would, there¬ 
fore, be applied in satisfaction of the 
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money due on the deed of further charge 
of the iith January 1878. 

The mortgage of 19th September 1875 
contains a stipulation for the accumula¬ 
tion of the surplus till the principal 
money was repaid. Before the end cf 
January 1882 the principal money due 
on this deed would be paid up and the 
profits mortgaged would thereafter V e 
set free and become available for the 
discharge of the last deed of further 
charge of the nth January 1878 :'n 

addition to the surplus available under 
the previous mortgage. The logical 
effect of the covenants contained in 
the last deed of further charge is to 
divert the surplus available under the 
mortgage of 1873 and the profits set 
free by the mortgage of 1873 to the 
satisfaction of the principal and interest 
due on the deed of further charge to 
which they are tacked. If any surplus 
remains, it can be applied to the pay¬ 
ment of the deeds of further charge of 
1876 in order of priority. As the re¬ 
demption of the mortgage of the 9th 
November 1863 wa6 postponed till all 
the deeds of further charge were paid 
Up, the surplus profits a vailatle must l e 
applied to the discharge of that deed 
last of p 1. 

The mortgage of 1875 stands on a 
somewhat different footing, because the 
covenant contained therein for the 
accumulation of the surplus till it was 
sufficient to pay off the principal 
amount was not qualified bv the last 
deed of further charge which provided 
for an " adjustment of accounts" of what 
might be due thereon at the lime of the 
redemption of the last deed. 

It is hardly necessary to discuss at 
length the reasons why the alternative 
methods of accounting, suggested by the 
defendants-appellants cannot he accepted. 
Where there are successive mortgages, 
the later ones qualifying or restricting 
the terms and conditions entered in the 
pteceding ones, the rights of the parties 
must be”* governed so far as may be, 
by the covenants, a« they ultimately 
stand. 

^The memorandum of accounts, filed by 
the plaintiffs in the Court below, was 
prepared in accordance with the direc¬ 


tions and find»'ncs ot the Court below. 
In the very beginning of the explana¬ 
tory note appended to it. if was stated 
that the accounts had been prepared in 
the light cf the judgment of the Court 
below and though an attempt was made 
therein to support certain methods of 
accounting and construction then adopted 
they do. not debar the plaintiffs from 
supporting the decree by s> different 
method, particu’arly when the defendants 
want to reopen th e accounts and claim 
compound interest on their moneys which 
they do not w'sh to allow to the pi a ; r: tiff 
on their surplus. 

In his judgment the learned addi¬ 
tional Judge held (page 113; that the 
plaintiffs were entitled, on tak ng the 
mortgage accounts, to credit for any 
unpaid money reserved to the mortgagor 
by the mortgage-deed* of 1873 and 1875 
and not paid to him. He said further 
that any sum left in the hands of the 
mortgagee to the credit of the mort¬ 
gagor would carry simple interest at 
Re. xper cent, per mensem. In regard to 
the possessory mortgage of 1875 be said 
that out of the income c.f R s . 169 per 
year the mortgagee could take k«. 90 
towards payment of interest and an- 
propriate the remaining Rs. jq j n 
reduction of the principal. In regard 
to the last deed of lnrther charge he 
said (page 108) that the mortgagee should 
get simple interest at Rs. 37-8-0 percent, 
per annum from the date of the bond 
to the date of the decree and that . the 
interest so calculated amounted* to 
Rs. 4,891-6-6. ^ 

Tne plaintiffs had to prepare the 
accounts on the basis of those findings 
to make them tally with the order cf the 
23rd October 1912; and as no compound 
interest was then allowed, it was imma¬ 
terial at the time how the surplus was 
apph’ed. The sward of the compourd 
interest now alters the whole 
position, and the plaintiffs can ques¬ 
tion the correctness of the method adopt¬ 
ed by the'r Counsel. A man might ret 

be wT-'ng to accept a m e tbrd of roccurt 
if compound interest bs allrwed, v h'ch 
he might have teen will ; rg not to r con¬ 
test, if simple interest was allowed. 
In a matter of right accounting or ttfue 
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construction, there can be no estoppel, 
and if fresh accounts have to be prepared, 
they must be prepared bv the right 
method with due regard to the covenants 
contained in the various deeds, sought to 
be enforced. 

The defendants want that if the 
accounts are to be prepared afresh, the 
surplus income should either be allowed 
to accumulate till it is sufficient to pay 
all the deeds together, or applied to the 
discharge of all the deeds, other than the 
mortgage of 1875, in order of priority 
under section 61 of the Indian Contract 
Act (I of 1872). The question here is, 
however, not one of an application of a 
payment but that of a set off. Section 76 
of'the Transfer of Property Act (IV 
of 1882) provides that where the receipts 
of the mortgaged property exceed the 
interest due the surplus, if any, shallin 
the absence of a contract of the kind 
referred to in section 77 be applied 
in reduction or discharge of the mort¬ 
gage money. The deed of further charge 
is not in itself a possessory mortgage; 
but it is tacked to two possessory mort¬ 
gages, and the surplus income derived 
from it should go primarily to the dis¬ 
charge of the tacked deed. The same 
cannot be said about the deed of 1875 
wh’ch is covered by the exception con¬ 
tained in sectior 77 of the Act. 

The defendants also object to the 
surplus being applied half yearly to the 
payment of the moneys due on the deeds 
of further charge. T here is evidence to 
show that the bazar in Asiwan is held 
bi-weekly, that is, on every Tuesday 
and Wednesday throughout the year. 
The defendants have not filed the accounts 
of their receipts and in the absence of 
any such accounts, the income must 
from the nature of the property be 
deemed to have been realised bi-weekly, 
that is, on every market day. The 
mortgage-deeds give the total annual in¬ 
come and do not suggest that it was 
only realizable at the end of the year and 
not half-yearly or at shorter intervals. 
If the defendants gave yearly leases or 
entered into any other arrangements to 
suit their own convenience without fix¬ 
ing the instalments by which the lease 
money was payablo, the plaintiffs cannot 
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be made to suffer for it. The interest- 
was compoundable half y’early, an d a 
half-yearly set off of the simples is neces¬ 
sary in the circumstances. In the case 
of the mortgage of 1875, there is a cove¬ 
nant providing for the accumulation of 
the surplus till the principal amount 
secured by the mortgage is reached. The 
accumulation cannot be carried further. 

The deed of further charge of the nth 
January 1878 imposes a liability for the 
payment of compound interest and it 
has by reason of the covenants contained 
therein to be discharged first. It is not 
necessary-, however, that the amounts 
due on all the five deeds, including any- 
tlrmj due on the deed of 1875, should 
be paid together. A mortgage may 
not be redeemable till jfter a certain 
time, but part payments by set off may 
be made under section 76 (6) of the Trans¬ 
fer of Property Act from time to 
time. 

Applying the surplus income of the 
bazir mortgaged in the deeds of 1 £73 and 
1875 in satisfaction of the last deed cf 
further charge and, when that deed is 
satisfied, in discharge of the deeds of 
further charge of 1876, which stand on 
an equal footing, in order of priority 
and then in satisfaction of the mortgage 
of 1873, a sum of Rs. 7,910-11-7 
appears to be due to the plaintiffs on 
the date of the decree of the Court be¬ 
low. The account of the 21st February 
1922 prepared by the office seems to 
be correct and in consonance with the 
covenants contained in the several deeds. 

A covenant by which a person birds 
himself to pay the money out of his own 
pocket is a covenant of a non-essential 
nature and cannot be pleaded in bar of 
a set off. A covenant postponing the 
payment of earlier deeds till the last 
deed is paid does not prevent the pay* 
ment of the latter, after it falls due, 
before the earlier ones are paid. 

The deeds of mortgages and further 
charges were clearly satisfied long before 
the institution of the suit. No crors-obuc- 
tions have been filed by' the pJairtiffs 
claiming interest at a higher rateeson 
the surplus or claiming future m Tie 
profits. ■ • „ 
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The appeal should in my opinion be 
dismissed except in so far that the 
surplus allowed to the plaintiffs should 
be reduced to Rs. 7,910-11-7 as on the 
date on which the decree of the Court 
below was passed. The parties should 
in the circumstancs bear their own costs 
after the remand. 

Daniels, A. J. C.— -This is an appeal 
by the defendants-mortgagets in a 
redemption suit. The case has been 
before the Privy Council and has 
been remanded to. this Court for decision 
of the remaining issues. The only ques¬ 
tion now remaining in dispute between 
the parties is the manner in which the 
account should be prepared. In fact 
the only ground of appeal passed before 
us is No. 5 cf the Memorandum of Appeal 
which ru ns: 

"That the lower Court should have 
at least allowed compound interest at the 
stipulated rate on the bond of nth 
January 1878. " 

The appellants are willing to accept the 
method of accounting adopted by tie 
plaintiffs-respondents in the Court below 
except in this one particular. The deed 
of nth January 1878, allowed compound 
interest at two per cent, compoundable 
every six months on the amount secur¬ 
ed by the deed which was Rs. 375. In 
default of payment of any six-monthly 
instalment of interest it allowed 
Rs. 3-2 percent, instead of two percent. 
The learned Subordinate Judge held that 
this stipulation amounted to a penalty 
and allowed simple interest at Rs. 3-2 
per cent. The case was originally heard 
on 8th November 1921. On that date 
this Court was disposed to allow the 
contention of the appellants that they 
should be awarded compound interest at 
two per cent instead of simple interest at 
Rs. 3-2 per cent. The respondents suggest¬ 
ed that if this alteration were made the 
whole account should be opened up. It 
was suggested that the office should be 
asked to preuare on this basis and the 
case was adjourned f or this purpose. 
The parties were to be given an oppor¬ 
tunity of criticising this account before 
final orders were passed on the appeal. 
That order was an interlocutory order 
and was not intended finally to decide 




the manner in which the account should 
be prepared. The question has teen re¬ 
argued before us after the submission of 
the account by the office. 

There were five mortgage deeds exe¬ 
cuted by Hhsan Ali Khan predecessor of 
the plaintiffs in favour cf Sohan Lai, 
predecessor of the defendants. The first 
two mortgages were usufructuary mort¬ 
gages of portions of the income of bazar 
Eh sang-' nj, the third and fourth deeds 
were deeds of further charge on the 
income secured by the fust deed, and 
the fifth deed was a further charge on 
the property secured by both the first 
two deeds. 

The first deed was executed on the 
9th November 1873 for a sum of Rs. 1,0ro. 
It was a charge on Rs. 244 of the annual 
bazar income, of this Rs. 180 w er e pay¬ 
able to the mortgagees on accourt of 
interest and Rs. 24 for the pay of the 
chankidar. The balance of Rs. ao was to 
be paid by the mortgagees to the mort¬ 
gagor year by year. There was no 
provision for applying this surplus 
towards the re-payment of the 
mortgage debt. The mortgage-debt 
was to be repaid in a lump sum b}' 
the mortgagor from his own pocket. 
The deed contemplated on annual cash 
payment of Rs. 40 by the mortgagees 
to the mortgagor on account of the 
surplus. The mortgagees have, however, 
in this suit accepted the position that 
they are liable to account for this 
surplus at the time of redemption. 

The surplus of Rs. 40 payable to the 
mortgagor was successively reduced first 
to Rs. 2? and then to Rs. 4 by the 
third and fourth deeds (/. e. the first 
tw) deeds of further charge) executed 
respectively on 4th May 1876 and 16th 
SeP tem ber 1876. 

The second deed was executed on 19th 
September 1875 for a sum of Rs. 500. 
It was a charge on an annual income 
of Rs. 169 consisting of Rs. 160, the 
remainine income of the bazar and 
Rs. 9 rent of a field. Rupees 90 
of this income was set off against 
the interest in the deed leaving an annual 
balance of Rs. 79 in the hands of r the 
mortgagees. There was a special covenant 
regarding this balance to the effect that 
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it was to remain in deposit with the 
mortgagees till it amounted to Rs. 5c o. 
The amount was then to be applied 
in full satis action of the mortgage debt. 
No difficulty whatever arises with regard 
to this deed. 

The third and fourth deeds were deeds 
of further charge. Each was for a 
sum of Rs. 99 and both contained similar 
covenants that the annual interest amount¬ 
ing to Rs. 18 was to be deducted from 
the surplus payable to the mortgagor 
under the first deed. In the case of 
the deed of 4th May 1876, the third 
o the five deeds, executed between the 
•narties, no definite term was fixed. 
The covenant was that the mortgage 
m^ney was repayable along with the 
amount secured tv the first deed. In 
the case cf the deed of 16th September 
1876 there was a nominal term of six 
years but it was accompanied by the 
same condition of payment along With 
the amount of the first mortgage and 
the earlier deed of further charge. The 
covenant was that the principal money 
was to be paid in ? lump sum after 
the expiry of s x years along with the 
mortgage-moneys of the aforesaid first 
deed and the deed dated 4th May 1876. 
The combined effect of these provisions 
was that the first, third and fourth 
deeds were all to be redeemed together. 

The fifth deed was the only one 
as to which any dispule was raised 
in the appeal and the dispute related 
only to the rale of interest. This deed 

war, for a sum of Rs. 375 carrying 
compound interest as already stated. 
It was repayable aiong with the four 
earlier deeds. The actual covenant 

was. 

“I hereby agr e e and reduce it to 
writing that the principal amount specifi¬ 
ed abov6 shall be paid by m e after the 
expiry of the time under both the 
registered deeds dated 9th November 
1873 aud 19th' September 1875 along 
with the mortgage-money of the deeds 
mentioned above and the two deeds 
of fiirfher charge, dated 4th May 1876 
and r r6th September 1876 amounting 
to Rs. 99 or whatever money more or 
less on adjustment of accounts may be 
found due in respect of the deed, dated 
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19th September 1875; the whole of this 
I will pay at one time (sab ek safh adit 
karunga)” ^ . 

Interest was not to be paid front* any 
surplus in the hands of the mortgagees; 
supposing there to be such sUhpluS> 
but by the mortgagor in cash. Thtf 
expression used is a very StioUg one : 

"I will pay the mohey frdttf my 
own possession (apne pas se pahtinchdta 
rahunga )." 

The validity of this covenant in so 
far as it might operate to prevent a 
surplus in the hands of the mortgagees 
being applied in the reduction of the 
amount due under the mortgages of 
1878 has been strongly challenged before 
v.s but there appears to be no doubi 
that the intention of the parties at the 
time of the execution of the deed was 
as slated above. 

There is a further covenant at the 
end that the mortgagor shall not be 
entitled to redeem any of the mdrtga^ed 
properties or get any surplus income 
from the bazar without payment of the 
princ'pal and interest secured by this 

deed. . # ... ,3 

The firs" question which arises drf the 

respondents' Counsel's contention is whethej 
they are entitled to re-open the method 
of accounting accepted by Ihe Court 
below at their own request. If; the 
parties are to bfe confined to their strict 
rights it appears 1 to me that the reSr 
pondent* are rot entitled to do this. 
Tie parties put iff before the Ceuft 
be’ow accounts prepared by different 
methods difieriug wideTy from each other* 
The Court accepted ihe plaintiff's method 
as correct and passed a decree on fb<* 
basis of it. The appellants' challenged 
the method of accounting in paragraph 1 9 
of their Memorandum of Appeal hut 
withdrew this plea at the hearing. They 
pressed only the plea Contained in par a- 
graph 5 regarding the rate! of interest. The 
respondents have neither appealed n<* 
filed cf oss-objectior.s. It is quite tit*e» that 
under O. Xlri.r. 22 a respondent is 
to support 11 e decree of the Comt below on 
any point which has been decided agmns 
him but this is bet a point which 
decided against the respondents; ** * 
a point which was .decided ; iii accordance 
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with their wishes. The question to what 
extent the mortgagors should be relieved 
of the penal rate of interest under the 
deed of 187S is absolutely distinct from 
the question of the manner in which the 
surplus arising under the earlier deeds 
should be credited and I can see no 
ground on which this Court’s decision 
as to the rate of interest can be held 
to justify the adoption in the interest 
of the respondents of a fresh method 
of accounting. 

It was suggested in the course of the 
argument that the account prepared was 
merely a mechanical thing and that the 
Cqurt had given directions as to the 
manner in which it was to be prepared. 
This is incorrect. It is conceded that the 
Court had given no directions as to the 
manner of accounting under the deed of 
1878 which is the real bone of contention 
between the parties. Moreover the report 
of the plaintiffs’ Pleader accompanying 
the account (Exhibit Z 3) shows clearly 
that it was prepared in accordance with 
what he claimed to be correct. The 
report contains a paragraph stating 
that the Court has in effect held that 
the interest in the deed of 1878 would 
not form part of the yearly account 
between the parties but that principal 
and interest would be paid in a lump 
sum at the time of redemption. It 
then contains three arguments in support 
of this position numbered serially 1, 2 
and 3 and concludes: 

“Thus the finding of the Court is 
clearly supported by the contract be¬ 
tween the parties as well as by the 
law on this subject and the mortgagee 
is not entitled to any accounting about 
the yearly profit of the property mort¬ 
gaged and the yearly interest due on 
it so far as this deed is concerned 
and cannot get any thing beyond that 
which is fixed by the Court itself. {Vide 
page 99 of the Court's judgment)/' 

In allowing compound interest at two 
per cent, we have merely done away 
with excess interest allowed as a penalty 
for default and have reverted to the 
rate of interest agreed on by the 
parties themselves. Apart from the 
penalty clause, it is true that tfie result 
pf allowing compound interest will be 


that a very large sum indeed will be 
found due to the mortgagees. This is 
not a reason for depriving them of their 
leg3l rights and it is to be remarked 
that this is not a sum which they can 
recover in cash from the mortgagors. 
Their only remedy is against the mort¬ 
gaged property, and when once the 

amount ol interest has exceeded the 
value of that property the difference 
between one lakh and ten lakhs makes 
no practical difference to the position of 
the parties. It may indeed be this 

consideration which has led the plaintiffs 
to refrain for so many years from any 
attempt at redemption. 

The appellants-mortgagees are willing 
to allow simple interest at eighteen per 
cent., the same rate as was allowed 

under the earlier deeds, on ti;e surplus 

in their hands. The}'hove also expressed 
their willingness, not os a matter of 
right but as a matter of indulgence, to 
the preparation of a fresh account by 
which the surplus of the properties 
mortgaged by the deed of 1873 will be 
credited, after the term provided in that 
deed has expired, towards that deed and 
the two deeds of further charge, and, 
when these have been satisfied, towards 
the deed of 1878. They are also willing 
that after the deed of 1875 has been 
paid off from the surpuls profits of the 
property mortgaged by it all subsequent 
surpluses should be applied in reduction 
of the amount due under the deed of 
1878. This offer was embodied in a 
statement signed by their Counsel Mr 
Sen, at the hearing on 25th January. 
He also agreed that interest on the sur¬ 
plus should be charged against him at 
18 per cent., simple interest. By a sub¬ 
sequent application presented on 13th 
February 1922 the appellants have limit¬ 
ed their claim to Rs. 50,000. As by 
either method of account the amount due 
to them exceeds this sum I would modify 
the decree of the Court below and pass 
a decree for redemption on payment of 
this amount with future interest at the 
usual rate. 

As, however, my learned colleague is of 
opinion that the account should be re-opened 
as a matter of right it is desirable that 
I should express an opinion on the 
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method by which, if this is done, the 

account should be prepared. 

The deed of 1875 stands by itself. It 
contains its own covenant for redempt'on- 
The surplus was to remain in deposit 
until the mortgage-debt was extinguished. 
The respondents have contended that 
this covenant was superseded by the 
execution of the deed of 1878 and that 
from the execution of that deed the sur¬ 
plus should be credited against the in¬ 
terest of tbe latter deed. This is clearly 
wrong. There is nothing in the deed of 
1878 which in any way purports to modify 
the terms of the deed of 1875. In support 
of their arguments the respondents rely on 
the covenant at the end of the deed by which 
the mortgagors were not to be entitled to 
redeem any of the mortgaged properties 
without paying up also the money due 
under the deed °f 1878. This, however, 
is to be read along witnthe covenant in 
the body of the deed by wh ch the 
amount of the five deeds was to be pa d 
up together including 0 any amount 
which on adjustment of accounts may te 
found due in respect of the deed dated 
19th September 1875.” These words 
show that it was in the contemplation 
of the parties that the deed of 1875 
might have been satisfied earlier out of 
ttie usufruct and that at the time of re¬ 
demption on taking account it might be 
found that little or nothing was due 
under it. The only question which arises 
under this deed is what should b e done 
with the income of the property after 
the deed was paid off, which occured 
sometime in 1881. 

As regards the deed of 1873 and the 
two deeds of 1876 it is clear that there 
could be no accounting under these deeds 
until the term of six years from the exe¬ 
cution of the first deed expired, which 
was on 9th November 1879. The question 
was raised at the bearing whether the 
term of six years mentioned in tbe 
second deed of 1876 meant six years 
from its execution or referred back to 
the six years’ period of the deed of 1873. 
The parties appear to be agreed on the 
latter construction which is supported by 
the context “after the expiry of six 
years along with the mortgage-moneys of 


the aforesaid deeds " and this may be 
accepted. 

In the meantime the deed of 1st 
January 1878 had been executed and the 
respondents’ contention is that from the 
date of its execution all surpluses in the 
hands of the mortgagees should be applied 
in reduction of the amount of this 
mortgage. This overlooks the fact that 
this deed was consolidated with the deed 
of 1873 and that the mortgage-money did 
not become payable until after the expiry 
of the term provided in the earlier deed. 

There remains the question how from 
nth November 1879 the surplus income 
of the property mortgaged by the 
deed of 1873 and the two deeds 
of further charge of 1876 should be 
applied. A similar question arises with 
reference to the income of the property 
mortgaged in 1875 from the date on 
which that mortgage was paid off. The 
mortgagees contend that the various 
mortgages should be paid off in order 
of time. Tbe plaintiffs contend that 
the deed of 1878 as being the most 
onerous should be paid off first or that 
failing that the money should be applied 
rateably to all the deeds. 

The appellants r e ly on the provisions 
of section 61 of the Contract Act.. Those 
provisions of the Transfer of Property 
Act which relate to contracts are by 
section 4 of the Act treated as forming 
part of the Contract Act. In this case 
there has been no appropriation either 
by the debtor under section 59 of the 
Contract Act or by the creditor unde 1 
section 6.1. Section 61 provides that 
where no appropriation has been made 

by either party “the payment shall be 
applied in discharge of the debts in 
order of time, whether they are • or are 
not barred by the law in force for the 
time being as to the limitation of suits”. 
It is only where the debts are of equal 
standing in point ot time that the pay¬ 
ment is to be applied in discharge of each 

proportionately. 

There is no authority for the sugges¬ 
tion that the money should he appl* e n 

first in payment of the most onerou* 
debt. Ihete could b e none in face^of 
an express statutory 7 provision to the 
contrary. The suggestion was based on 
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a misunderstanding of a quotation from 
the judgment of the Master of the Rolls 
in Clayton’s case (i; dealing with the 
rule of the civil law on the subject, 
which is reproduced in the judgment in 
Kunian Lalv. JaganNath (2). The actual 
rule laid down in Clayton’s case (1) was 
entirely different. The Contract Act as 
the learned Judges point out in their 
judgment in Kundan Lai v. Jagan Nath (2) 
modifies the rule of the civil law and 
appropriates the payments in order of 
date in the absence of express appropria¬ 
tion by the parties. 

It has b e en pointed out in the course 
of argument that the method of account¬ 
ing proposed by the plaintiffs leads to 
results absolutely incompatible with the 
intention of the parties as expressed in 
the deed. According to this method the 
de e d of 4th May 1876 has been prac¬ 
tically paid up in full at the time of its 
execution from the surplus of the deed 
of 1875. The surplus from nth Novem¬ 
ber 1873 to nth May 1876 would be 
Rs. loo and the deed of further charge 
was executed only a week earlier. If it 
was the intention of the parties that the 
surplus should be credited before the 
mortgage-money became payable it is 
hardly possible that the mortgagor should 
have executed a deed for a further 
advance of Rs. 99 agreeing that the 
interest should be deducted from the 
surplus payable and that he would jay 
up the money of the later deed at the 
time of redemption of the earlier one. 
Similarly with the deed of 1878. Accord¬ 
ing to the defendants more than three 
quarters of this was already paid up from 
the date of its execution. If so it is 
impossible that the mortgagor should 
hav e executed a deed for a further 
advance reciting the previous mortgages, 
charging the further advance on the same 
properties, agreeing to redeem all the 
deeds together and covenanting to paj' 
compound interest, (it may be noted 
here that the translation of the deed of 
1878 given in the paper-book is in¬ 
complete in several particulars.) There 

(x) (1816) 15 R. R« I6i| 1 Mer. 572; 35 R. R. 
781. 
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must be something wrong in a method 
of account which leads to results like 
this. The account originally prepared by 
the office shows twice a< much due to 
the mortgagors as was found due to 
them by the First Court and this in spite 
of the fact that the only persons who 
appeal against the decree are the mort¬ 
gagees and we aie allowing their appeal 
and modifying the decree in their favour 
by allowing compound interest on the 
deed of 1878. 

The only other ground on which the 
respondents’ Counsel seeks to take the 
case out of th e provisions of Section 61 
is that according to him if the money 
Were applied first in payment of the 
deed of 1873 that deed would be re¬ 
deemed before the others and the 
mortgagors would have been entitled 
to get back the pro pert}* contrary' to 
the terms of the contract. This reason¬ 
ing is fallacious. So long as the deed of 
1873 stood alone the mortgagois could 
have redeemed on payment of its amount. 
The effect of the covenants in the deeds 
of 1876 and 1878 was to consolidate all 
the debts so that the mortgagors could 
only get back the property when tne entire 
mortgage debt on all the deeds was ex¬ 
tinguished. There is a distinct covenant 
in the deed of 1878 that all the mortgages 
will be paid off one and tiie same time. 
The covenants in this deed have nothing 
to say as to the manner in which the 
mortgage amounts shall be paid off. In 
whatever order the debts are paid redemp¬ 
tion will only be effected when the whole 
consolidated debt has been cleared off. I 
am of opinion, therefore, that if the debts 
are to be re-opened otherwise than as a 
matter of concession on the part of the 
mortgagees these four deeds must be paid 
off in order of time, under the provisions 
of section 61 of the Contract Act. 

It is argued that the deed of 1873 was 
the only deed (apart from the deed of 
1875) under which possession was held and 
that, therefore, whatever covenants the 
later deeds may have contained, the mort¬ 
gagors could get back the property as 
soon as the first mortgage was held to 
have been paid off. The point would be 
immiterialif the interest on all the deeds 
ran at the same rate, as the mortgagees 
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are being ch-rgeri interest at eighteen per 
cent, per annum on the surplus in .ti.eir 
hands. The importance of the point J s 
that the deel of 1878 was carryug a 
higher rate of interest. The language oi 
the deed of 1873 regarding redemption is, 
however, exactly parallel to that of the 
later deeds. The words used are: 

“ I, the declarant, having paid up the 
entire mortgage-money in a lump sum 
from my own pocket shall get the redemp¬ 
tion effected ”• 

The effect of the covenant in the later 

deeds was that instead of redemption 

being effected on payment of Rs. 99 it 
could only be effected on payment of th e 
entire amount secured by all the deeds. 
Possession was, therefore, really held under 
all the deeds and not under the deed of 

1873 alone. 

If I am right in mv view that the res¬ 
pondents are not entitled to re-open the 
method of account accepted, and indeed 
contended for by themselves in theCourt 
below, the discussion contained in the fore¬ 
going paragraphs does not arise. The 
decree which should, in my opinion, be 
passed is that stated earlier in the 
judgment at the conclusion of the discus¬ 
sion of this preliminary issue. 

Kanhaiya Lai, J. C., and Daniels, A. J. C. 
—As we differ on t.vo questions, one of 
which is a pure question of law and 
the other a question of construc¬ 
tion of certain deeds of mortgages and 
further charges or of the effect of the 
covenants contained therein, as affecting 
the method of accounting, we refer the 
case to a third Judge of the Court under 
section 98 of the Code of Civil Procedure 
for determining 

(1) whether the plaintiffs respondents 
ere entitled to have the method of account 
embodied in the statement of account 
filed by them in theCourt below on ilth 
March 1913 re-opened or varied i and 

(2) if the method of account can be 
re-opened or varied what amount, if any, 
would, on a true construction of the deeds 
of mortgages and further chargei in suit, 
be due either to tte plaintiffs or to the 
defendants on accounts on the date of the 
decree of the Court below ? 

Ayhworth, A. J. C.—This is a reference 
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under the proviso to sub-section 2 of 
section 98 of the Code of Civil Procedure. 

The present appellant M. Fhtisham Ali 
and one other co-plaintiff brought a suit 
against the defendants asserting their title to 
redeem certain mortgages or. a bazar called 
Ehsanganj and alleging that upon the 
true taking of the accounts money was due 
to them from the representatives of the 
mortgagee. They asked for possession and 
for a decree for the surplus amount. 

The Additional Judge of Hardoi decided 
this suit iD their favour and after taking 
accounts awarded them a sum of 
Rs. 9,012-12-8. The mortgagee appealed 
to the Court of the Tudicial Commissioner. 
The appeal was allowed on the prelimi¬ 
nary question of the title of the plaint¬ 
iffs. On a second appeal to the Privy 
Council the finding against the title of 
the plaintiffs was set aside and the appeal 
remanded to the Judicial Commissioner's 
Court for decision of the further ques¬ 
tions raised in it. Four grounds of appeal 
remained to be decided but three of 
them were not pressed. The only ground 
of appeal that was pressed was that 
the Additionel Judge should have allowed 
compound interest on a certain bond of 
the nth January 1878. The appeal came 
up before the Judicial Commissioner and 
the First Additional Judicial Commissioner 
and it was decided by a judgment dated 
the 8th November 1921 that compound 
interest should be allowed and the decree- 
writer of this Court was directed to 
prepare accounl6 in accordance with a 
ceitain direction. This direction involved 
a different method of taking accounts to 
that followed by the Additional Judge* 
In attempting to prepare accounts accord¬ 
ing to this direction, the decree-writer 
found some difficulty as the direction was 
not sufficiently in detail to cover all 
points of doubt. Where the direction was 
incomplete he relied upon bis own inter¬ 
relation of the documents. He put in 
is account along with a note of I 5 t h 
December 1921. The appellant-mortgagee 
objected that the method of accoun 
adopted by the Additional Judge should 
be followed in preference. The 
dent-mortgagor would not agree to this 
unless the appellant agreed to forego 
his claim to compound interest and p 10 " 
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posed his own method of taking the income of Rs. 413, less 'Rupees 244, that is 
accounts. When the matter again Came Rs. 169 a year. Rupees 90 o tips income 
before the Judicial Commissioner and was set oh' a'gainst the 'nterest of the 
the First Additional Judical Comniis- deed lea vine .1 balance of Rs. 79 in the 
sioner they disagreed. The Judicial hands ot the mortgagee. This yearly 
Commissioner considered that the mort- ba'ance was to accumulate until the 
gagor-respondent was entitled to ask lor money advanced by the deed, namely, 
a method of account different to that Rs. 500 was paid off. 

adopted by the Additional Judge on his, Ihe third and fourth deeds of further 
the mortgagor's, own request, as the charge dated respectively 4th May 1876 
situation had been changed by the and 16th September 1876 do not affect the 
allowance of compound interest and second deed at all but only ti e first deed, 
held that, on a proper construction of that of 1873. Their effect briefly was to 
t.ic deeds, the latest of the deeds should increase the mortgage-money oi the first 
be (discharged in the accounts first. The deed from Rs. i.ooo to Rs. 1,198. They 
First Additional Judicial Commissioner also by reason, of the provision that the 
held that the plaintiff-respondent was interest was to come out ot the Rs. 40, 
not entitled to ask for an} r alteration in excess payable to the mortgagor under 

the method of account adopted by the the first deed, reduced that Rs. 40 to 

Additional Judge at his own request. In Rs. 4. 

the event of a different method of The last and the fifth deed dated the 
account being allowed lie was in favour nth January 1878 is the deed that has 
of the deeds being discharged from the given trouble in this case. This deed 
profits in order of priority. The appeal was a deed of further charge both on 
has been referred to me as third Judge of the property mortgaged by the deed of 
the Court for hearing upon the points of 9th November 1873 and 011 that mort- 

law on which they differed. gaged by the deed of 19th September 

A description of the five deeds in ques- 1875. Rs. 375 were advanced. This sum 
tioa will be found in the judgments of was not to be repaid until the expiry 
bath Judgesdated the 3rd of March 1922. of the time under both the -deeds ot 
It appears that the profit 3 of the bazar 1873 and 1875. There was a third provi- 
nnd of the rented field, wh’ch were s : on that the Rs. 375 should be paid with 
mortgaged under the deeds in question in the principal mortgage-moneys due under 
this case, amounted on the 9th Novem- all the other deeds. The interest on the 
ber 1873, which was the date of the earliest Rs. 375 was to be two per cent, per 
deed, to Rs. 413 and those profits for mensem and was to be paid every i six 
the purposes ot this case .are to be deemed months by the mortgagor from his own 
to have continued at the same figure up pocket. I f not paid the interest was to 
to dite. By the deed of the 9thNovem- be Rs. 3-2 per cent, per month and com¬ 
ber 1873 R*. 1,000 was advanced to be pound with six-monthly rests. It was 
repaid in one lump sum after six years, further provided that so long-' as -any 
The interest was to be at the rite of interest and principal was due under 
Rs. 1-8 per cent- per mensem which this last deed no surp us arising in favour 
anountedto Rs. 180 a year. Tnis interest of the mortgagor from the profits of the 
togetner with Rs. 24 on account of the bazar should be paid over. 
chaukidar's pay, in all Rs. 204, was to It is common ground in this case that 
come out oi th? profits of the portion no surplus profits were ever paid over 
of the bazar mortgaged, wh ch profits . to the mortgagor at any time. It will 
were to bg taken as Rs. 244. Conse- be observed tha t from the 9th- November 
quently there was a surplus of Rs. 40 a 1873 up to the date of the third deed, 
year which was to be paid over annually 4th May 1876, the excess profits were 
to the mortgagor. Rs. 40 and from the date of that deed 

Toe second deed d>ted t, ; e 19th Septem- they were Rs 22 up to the date of the 
ber 1875 effected u mortgage of the fourth- deed on 16th September 1876. 
remainder of the bazar briuging in an.' From the date of this fourth deed they 

3Xj 
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as to the disposal of the "Re rfn r^v u ^ . . plaint is merely ;*n in- 

the 8th November 1881 became avail- S' and^toV 1 * 6 dT'/f 

able by reason of the satisfaction out stood this to bV . defendan t ts uud ® r ' 

of the usufruct of the sum of Rs 5 oo f ct thar in tu°’ 15 of ’ fr0;n L ' 

-j - i - -v - - - - * 3 cc r n a t in the written statement 

1 _ 4 i • 


- —.* uv - v, i cut dum u 1 JtxS. 5GO 

advanced under the second deed, for the 

liquidation of interest or principal due 

under the other deeds. In the Court of 

the Additional Judge it was held that 
this — - 1 — 1 J ~ j - 


* v JihLvll r>Lci LClAieii L 

• „/ eply to this portion of the plaint 
ls *° r the terms laid doan in the 
deeas t ie deeds miy he perused." In 
tne additional pleas of the defendants 

In 1 o ti rn a/ 1 4-h*4- i.h « . « 

the 


— n^ey should be treated a^cul- it ^s uSthft^h ° f ft* 
lating up to the date when the accounts morLcetfr,^ ^ SUm /* Ue . ft ft 
were taken in the case and 12 percent amount?m r ft P ft er * y lr \ dls P ute 

per annum interest was allowed to the vacr te s^temeV ft* tK° IakI,s . but . thls 
mortgagor on it. J n the orcier of thp LCllt c ‘ nIJ otbe construed as 

Judicial Commissioner and the Fust r % lDg auy me }j iod of account. The 

Additional Judicial Commissioner dfted by theftdditiftni -ft X ‘° 1SSUC WaS fra ? ed 
8th November 1921, wherein compovnd nf nm A “ dltlo ‘al Judge as to the method 

interest was allowed in respect of the fifth sa me ° thin^l ° * ft ft* is re,:JIy tJ:e 

deed, the direction was on the contrary be placed o„ the °i ^ con ft Ucl u ioa 

that this Rs. 169 as soon as set fij the language of the fifth 

should be used for the satisfaction of fifth fted dift “1-° lhat the 

interest due on the other four deeds, iut r st T m o i v prov,de . f ° r impound 

Inasmuch as the interest due on the th»" O »it+ 1 • Va Y i ,uesLl ° n was whether 

first, the third and th e fourth deeds was this impound 

already provided for out of the 'profit ft ’ ft ft C ° urt had dScide:! 

it followed that this direction meant interest the enfofCe compound 

that Rs. 169 should be used from 6th ij/om ft office was ord er e d in the 

November 1881 for defraying ar r e “s of ft , ° ***** an acc o«nt in view 

interestand current interest due £nder the curous thaTt ^n^ 11 is 

fifth deed. • ? I s * hat 1 le Court - set forth in its 

The first point I a m asked to deter- dLJcfti I? 6 te ft ° f the first foUr 
mine is whether the plaintiffs-respond- undtr tft ft" USed theSe words ’' havin S 
ents are entitled to have the method it wntu^ * le terms of these four deeds 

of account embodied in the statement It nevir eVntY the accounts." 

of account filed by them in the C01 rt rwT a P d ned tllrt term s of the fifth 

below on the nth March 1913 reopened it « m ' f s * matter ° f f «t, it was 

or varied. 1913 re °P eoed »nposs.ble to prepare the account with- 

For the purpose of deciding this point structte^tn^/ , dec ' sion as to the con- 
Jtis necessary to set forth the hn c t 5C u ™°“ tote placed on this fifth deed. 

manner i n which the Additional Judge difficulty 'h, 6 °. ffice f ° Utld 80 

came to adopt the method which he has WP fi nr i P w? nng tlie acc0Urit a nd 

adopted. There has never been *rv Zv ft ft*. both Parties put in aP- 

dispute as to the method of accountin" P °‘ S e ‘ v ‘"’ th “ ir - - *- **- 

that would be required if the fifth deed 
had not been in existence. In the plaint 
and written statement there was no 
allegation as to the efkct ol this 


pax ties put m 

mefh • 8 m"i? their view " ; s to the 
S e ‘ hod T '“ which the account should be 

nrthi o The i? P tew. tiFs ' resr ' 0 P dents in tbeir 
P , _ ’ *^nb.t Z 3 (which h.s played 

Zr.rJr Pr ‘ rt ln tblJ ar gtiments before 
m thml / ,P Ut , very strongly for the 

m.thoa n ifillv a 1 . «1 •!.!_1 


deed on the method of accouutke mlnTT i,° Ut , very strongly for the 
by the plaintiffs or by tl: C defendants 8 Ju’dce whi a i y * ad ? Pted by the Additional 
Some attempt has been m..de to con- tw r ^ C l J S the ver y method which 

namely Vragraph P 2 ^ c! s re^d" th ^ me^ds^^d 
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ed. The Additional Judge passed an 
order, “the account filed by the plaint¬ 
iffs, Exhibit Z 3 on the nth March 1913 
has been carefully gone into, l find 
the account has been prepared in accord¬ 
ance with the findings announced.” 
It may be mentioned that the reason 
why the plaintiffs’ Pleader urged the 
method of accounts which lie did urge 
and which he now reprobates was that 
if compound interest was not , to be 
allowed he got some advantage by that 
method over other possible methods. 
The Judicial Commissioner has held that 
the plaintiffs-respondents cannot be held 
down 1 3 their application, Exhibit Z 3, 
inasmuch as it was an application put 
in on the understanding that compound 
interest would not be allowed. The first 
Additional Judicial Commissioner has 
dissented from this view on the ground 
that the only section in virtue of which 
the plaintiSs-respondents could claim to 
have set aside the method of account 
adopted by the lower Court is O. XU 
r. 22, which allows a respondent to 
suppoit the decree of the lower Court 
on any of the grounds decided against 
him in the Court below. He has held 
that there was a definite decision on 
this point not against the respondents 
but in th=ir favour and that consequently 
the provisio. of law just mentioned will 
not apply. He rejected the suggestion 
that the method of account adopted by 
the low.r Court was one adopted by the 
Coirt inevita 1 ly in pi rsi ance of its 
decision in favour of si’up-e interest and 
consequently o e for the a«:o, t on ol 
whic 1 the res ond^nts co’ Id not be i eld 
responsible. If it appeared t be neces¬ 
sary to meet the argument that the 
decision by the lower Court to adopt 
the method of account that has been 
adopt d was a decision in favour rf the 
respon’ents and not against tuem, 
I would point cut that this decision 
was only in favour of (not adverse to) 
the respondents so long as the d cision 
to award simp’e and not compornd 
interest was ma ; ntained. As scon as this 
Court set as'de that decision in favour 
of a dec : sion to award compo- nd interevt 
the d:C sion by the lower Court as to 
the method of taking accounts became 
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adverse to the respondent?, i should 
not, therefore, b c disposed to hold that 
they could not rely on O. XI,I, r. 22. 
At the time that the respondents had 
to open their mouths in respect of the 
account the decision of the lower Court 
as to method had become unfavourable 
to them. At the same time I would 
prefer to support the finding of the 
Judicial Commissioner on another ground. 
It is this. All proceedings as to the 
method of taking accounts occurred in 
the low 7 tr Court after its decision to 
allow only simple interest. Such pro¬ 
ceedings must be read along with that 
decision and as soon as that decision 
was upset by this Court it was open 
to this Court to give such dirtetions as 
it thought fit as to the taking of 
accounts. It is to be observed that in 
the order of this Court dated the Kth 
Movember 1921 it was taken for granted 
that this Court could give such direc¬ 
tions as it thought proper as to the 
taking of accounts, irrespective of any 
method adopted by the lower Court. 
This order was concurred in by the 
First Additional Judicial Commissioner so 
that it is clear that he took the view 
I am now favouring at the time. It 
was only Subsequently that he changed 
round to the view that the method 
adopted by tte lower Court could not 
be varied. In short my decision is that 
whether the respondents could or could 
not claim a reversal of the method of 
accounting adopted by the lower Court, 
it was open to this Court to reverse 
that metj.od as sron as it upset the 
decis on o f tj.e lower Court as to the 
nat. re of interest to be allowed. It 
has been argued before me that the 
emphatic statement in Exhibit Z 3 of the 
plaintiffs respondents in favour of an 
interpretation of the fifth deed requiring 
the method adopted by the lower Court 
acts in some way as an estoppel. It 
is sufficient to say that the question of 
the proper construction to be placed on 
the deed was a question of law and that 
there c..n be no estoppel by a pleading 
of law inasmuch as the other side must 
be presumed to know what the law is. 
Accordingly I dec de that the Judicial 
Commissioner was correct in holding 
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that it was open to this Court to vary 
the method of account embodied in the 
statement of account filed by the plaintiffs- 
respondents in the Court below on the 
nth of March 1913. 

The second question is:— 

What amount, if «.ny, on a true con¬ 
struction of the deeds was due to the 
plaintiffs or the defendants on the date of 
the decree of the Court be'ow? 

With respect ti this question I would 
point o.it that unde: sect'on 98, Civil 
Procedure Code, it is necessary for me to 
concur in the view of law, that is iu the 
constiuction placed on the fifth deed, 
adopted by one or other of the differing 
Judges in order that there should be a 
decision of the majority. If I do not 
concur with either of the other Judges, 
the appeal would fail. 

The resume of the deeds given above 
by me will serve to sufficiently set forth 
the terms of the first four deeds but 
the decision in this case rests on the 
construction of the fifth deed and it 
appeirs to m e desirable to set forth 
certain terms in this deed precisely. 
The money advanced was Rs. 375 and 
it wis advanced as a further charge 
(zar-i-mazid) on tb • two shares in the 
profits of the bazar mortgaged respec¬ 
tively with possession 111 tie first deed 
of the 9th November 1873 and the 
seconi deed of 19th September 1875. Then 
follows this sentence according to the 
translation of the First Additional Judicial 
Commissioner. 

“I hereby agree and reduce it to 
writing that the principal amount 
specified above sir 11 be paid by me 
after the expiry of the time under 
both the registered deeds dated 9th Nov¬ 
ember 1873 and 19th September 1875, along 
with the mortgage-money of the deeds 
mentioned above and the two deeds of 
further charge, dated 4th May 1876 and 
September 1876, a mounting to R s . 99 
or whatever money more or less on 
adjustment of accounts may be found 
due in respect of the deed dated 19th 
September 1875, the whole of this I 
will pay at one time ( sab ek sath ada 
karunga 

The time for redemption of the -first 
deed was the olh-November '-1870 and-the 
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time for redemption of the second deed of 
1875 was when the surplus profits of Rs. 169 
wiped out the principal. It is common 
ground that this was on the 1st January 
1S82. Consequently this fifth deed could 
be redeemed at this later date. The mean¬ 
ing of the rest of the passage must be 
th?t the principal money due under this 
filth deed was to be paid ‘‘along with the 
mortgage-money due under the deed of 
1873 as swelled by the two deeds of 1876 
for Rs. 99 each and whatever money 
equal to or less* than the principal of 
Rs. 500 should be found due cn the deed 
of J 875 after accounts.’’ The question of 
the meaning of the words “along with” 
will be discusser 1 later. The next sen¬ 
tence is: 

‘And I agree that I will pay from my 
own pocket the interest on the principal 
money secured by this deed until redemp¬ 
tion of the deed every six months at the 
rate of two per cent, per mensem on the 
dates fixed below and that if the interest 
of any six months be not paid the interest 
on the principal amount calculated at six 
pies per rupee pel mensem insteadof Rs. 2 
per mensem shall be added to tne principal 
after every six-months and compound in¬ 
terest thereon also which may be found 
due under accounts shall be paid at the 
time of redemption after the expiry of the 
said term." 

This has been taken by the First Ad¬ 
ditional Judicial Commissioner to mean 
that the interest must be paid indepen¬ 
dently of any surplus profits from the 
property, The deed goes on to state: 

I Agree that unless I pay up the money 
I shall not be entitled to redeem any of 
the mortgage 1 properties entered in the 
above mentioned deeds, nor shall I get 
any surplus amount out of the income of 
the b ixar without payment oj the interest 
and principal amount due under this deed. 

The First Additional Judicial Commis¬ 
sioner taking into consideration the three 
conditions, that the money under this fifth 
deed should be paid along with the money 
due under the other four deeds, that the 
interest on this fifth deed should be paid 
out of the covenantor's own pocket, and 
lastly that no profits should be paid over 
to the covenantor from the bazar until this 
deed was paid up in full, has expressed an 
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opinion that the meaning was that there 
could be no redemption of the property 
untilthecovenantor tendered at one and 
the same time the moneys, principal and 
interest, due under the first four deeds and 

ni) ney principal and interest due under 
the fifth deed. He was not to be allowed 
to setoff any profits against the interest 
or principal of the filth deed and con¬ 
sequently a n y surplus prrfits after redemp¬ 
tion of the first four deeds would 

merely remain in suspense, with interest 
paid by the mortoagee at one per cent, 
until the date of decree of this Court. 
This opinion he has expressed in the pre¬ 
amble to his judgment. Further on he 
expressed the opinion that, right or wrong, 
the method of the lower Court cannot be 
varied; and finally he expresses the opin¬ 
ion that if it is varied the surplus profits 
should be used in the account to liquidate 
the deeds principal and interest according 
to their priority in time. Itis not dear 
to me why having expressed in the first 
part of. his judgment the view that 
the lower Court’s method was correct, 1 e 
should'uot have held that, even if one 
could go behind the method of account 
adopted by the Additional Judge, that 
method should be found the right 
one. 

I disagree with his view. In my 
opinion it was so inequitable to require 
that tje interest on this fifth deed should 
mount up at six pies per rt pee per 
mensem /.<?., Rs. 37 8 per cent, per 
annum while the mortgagee hid more 
than enough in surplus funds to pay this 
interest (from the share of the bazar 
mortgaged under the deed oi 1S75 after 
that deed was satisfied out of the Usufruct), 
that I would favour any' construction of 
the deed in reason which would avoid 
such .a result. Again the condition pro¬ 
viding that the mortgagor should not get 
any surplus amount out of the income of 
the bazar without paying the principal 
and interest due under th s fifth deed 
cirtainly suggests that this surplus 
amount should be used for liquidating 
the interest and principal of tin's fifth 
deed. I do not find that the provision 
that the mortgagee should pay out of his 
own pocket the interest on this fifth deed 
an insurmountable difficulty to this in - 
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terpretation. It must be remembered 
thit between the nth January 1878 (the 
date of this fifth deed) and 1st January 
1882 there were three years to elapse 
and the immediate intention of the parties 
may well have been that this interest 
should be paid out of the pocket of the 
mortgagor. Nor again do I consider that 
too much importance should be attached 
to the words *' along with " in the pro¬ 
vision that the principal due under this 
fifth deed should he paid along with the 
mortgage-money due under the other four 
deeds What appears to have been con¬ 
sidered most important bv the parties at 
this time was that this fifth deed should 
not be redeemed before the other four 
deeds, fi r the obvious reason that, if the 
other four deeds were redeemed first, the 
mortg .gee would lose possession of the 
property which was security also for the 
money advanced by this fifth, deed. I 
would interpret the words “ along with " 
to mean “not before". Tie deed is not 
expressed generally in such exact language 
as to require a meticulous adherence to 
every word of it as apart from its obvious 
intention. It is clear for instance that 
the expression “ more or less” is used 
for “ equal to or less”. In support of 
this interpretatian of the words “along 
with", I would draw attention to a 
judgment of this Court Chandrika Per shad 
v. Jagannath (3). In that case the 
terms of the contract required that 
a certain prior mortgage should not be 
redeemed until a deed of further charge 
was paid up. The judgment of tins Court 
contains the following passage : 

“ I am of opinion, therefore, that the 
deed of 1889 was intended to create a 
further charge on Gangapur and that the 
Court below has rightly held that the 
plaintiff should pay it off at the time of 
redeeming Gengr.pir 

Now in th : s judgment it is obvious that 
th? meaning of the words “ at the time 
of redeeming " wa~> “ not before". When 
therefore we find this Court in a judg¬ 
ment us : ng the words “ at the time of " 
loosely for “not before " it is not ex¬ 
traordinary if the same thing occurred in 
this deed. I think it may be said that 

(3) 8 O. C. 227 at p. 230, 
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in many deeds where it is provided that 
a deed of further charge shall be paid 
up along with an earlier deed the mean¬ 
ing is nothing more than that it shall 
not be paid up before. Accordingly I 
hold that the method adopted by the 
lower Court was not the correct one. 

The next question is to consider 
whether accounting according to priority 
of the deeds, which is tl e method sup¬ 
ported by the First Additional Judicial 
Commissioner in the last part of his 
judgment, is the proper one? 

For the following ieasons I hold that it 
is not. In the first place it is to be 
observed that this fifth deed is a 
further charge not oniy on the share 
in the bazar mortgaged by the 
deed of 1873 but also on that mort¬ 
gaged by the deed of 1875. While 
hesitating to assent to the argument that 
this fifth deed was a deed under which 
the mortgagee took possession of the 
mortgaged property (inasmuch as it gave 
the mortgagee a right to continue in 
possession of the property mortgaged by 
the deed of 1875 after that mortgage was 
redeemed from usufruct) and consequent¬ 
ly brought into operation section 7(3 (J>) 
of the Transfer of Property Act, at the 
same time I hold that where property 
is made subject to n further charge, sur¬ 
plus profits should be used to liquidate 
the interest on the further charge in pre¬ 
ference to liquidating other deeds which 
have no connection With the property, 
in the absence of any express agreement 
to the contrary. Secondly it has freqent- 
ly been ruled that, notwithstanding any¬ 
thing in section 61 of the Contract Act, 
in the absence of appropriation,payments 
of surpluses should be appropriated to 
interest before they are appropriated to 
principal 0 n any particular debt. The fifth 
deed being a further charge on both the 
properties mortgaged by the deed of 1873 
and by that of 1875 has to be treated as 
constituting along with those deeds a con¬ 
solidated debt. Any interest therefore 
due under this fifth deed should be paid 
off in preference to any principal due 

anderjhe deed of 1873. l, astIy 1 hold 

that the clear iutenf.cn of the fifth deed 
was that the interest a nd principal under 
it should he liquidated before any P r£. 
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cipal due under any of the other four deeds. 

We now come to the method adopted 
by the Judicial Commissioner. This method 
is based on the view that the fifth deed 
must be satisfied in preference to the 
others. It is stated as follows: 

“ Applying the surplus income of Ihe 
bazar mortgaged in the deed of 1873 and 
1875 in satisfaction of tl e last deed of 
further charge and when that deed is 
satisfied in discharge of the deeds of 
further charge of 1876, which stand on 
an equal footing in order of priority 
and then in satisfaction of the mortgage 
of 1873, a sum of Rs. 7,910-11-7 appears 
to be due to the plaintiffs on the date 
of the decree of the Court below. The 
account of the 21st bebiuary 1922 pre¬ 
pared by the office seem to be correct 
and in consonance with the covenants 
contained in the several deeds.. . .The 
appeal should in my opinion he dismiss¬ 
ed except in so far lhat the surplus [al¬ 
lowed to the plaintifl should be reduced 
to Rs. 7,910-11-7 as on the date on wli«h 
the decree of tie Couit below was pass¬ 
ed. The parties should in the circum¬ 
stances bear their own costs after the 
remand.” 

I am of the opinion that Ibis is in 
accordance with the proper construction 
of the filth deed and m3' answer to tie 
second question is that I agree with tie 
Judicial Commissioner tlat tie fum just 
mentioned should on a trhe construction 
of the deeds be found due to the 
plaintiffs. 


Kanhafya Lai, J. C. and Lyle, 

A. J. C.—In accordance with the 
opinion of the learned Second Adai- 
tional Judicial Commissioner this appeal 
is dismissed except in so far that the sur¬ 
plus allowed to the plaint fie by the Court 
below would be reduced to Rs. 7,910-11-7, 
as on the date on which the decree 
of the Court below was passed. Theparties 
should in the circumstances bear their 
own costs in this Court after remand. 
The costs incurred by the plaintiffs i® 
the Court of first instance and in the 
appeals to this Court and t G His Majesty 
in Council prio T to the remand shall be 
charged against the defendants. 

z. k . Order aecordtvgly . 
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B ADKl DAS TAXAKIDAS V. MATHANMAL. 

LAHORE HIGH COURT. 

Letters Patent appeal no. 173 

of 1921. 

February 6, 1922. 

Present ;—Sir Shadi Lai, Kt., Chief 
Justice, aud Mr. Justice Abdul Qadir. 

The Firm BADRI D AS-J ANA KID AS 
of DELHI— Defendant — Appellant 

versus 

MATHANMaL and others—Defendants 
Plaintiffs—Respondents. 

Letters Patent [Punjab), cl. io—*' Judgment,” 
meaning of—Interlocutory judgment—Order refus¬ 
ing stay of execution — Appeal. 

The term “judgment" in section io 
of the betters Patent (Punjab) includes an 
interlocutory judgment which decides, iofar as 
the Court pronouncing such judgment is con¬ 
cerned, whether finally or temporarily, any ques¬ 
tion materially in issue between the parties and 
directly affecting the subject-matter of the 
suit. [p. 328, col. 1.] 

The order of a Single Juelge of the High Couit 
refusing to stay execution of a decree, which is 
under appeal to the High Court, is a “judgment” 
within the meaning of the term in clause io of 
the Letters Patent (Punjab) and is appealable, 
[p. 328, col.- 2.] 

Brij Coommaree v. Ramrick Das, 5 C. W. N. 781 
and Gokal Chand v. Samoa/ Das, 55 Ind. Cas. 933- 
1 L. 348.' P-W. R. r920; 79 P. t. R. 1920; 2 L* 
L* J. 32, followed. 

Letters Patent Appeal against the order of 

Air. Justice Harrison, dated the 23rd lune 
1921. 

Lala Sardha Ram,l or the Appellant. 

La la Moti Sugar , R. S., Lai as Prem Lai 
and Rupram, for the Respondents. 

JUDGMENT. —This is an appeal under 
clause 10 of the Letters Patent against 
an order of Mr. Justice Harrison, dated 
23rd June 1921, rejecting an application 
for staying execution of a pre'iminaiv 
decree, passed against the defendants- 
appellants by the Senior Subordinate Judge 
of Delhi. The plaintiff firm sued tj e 
defendant firm fora dissolution of part¬ 
nership and for accounts and obtained a 
prelim nary decree on the nth June 1921, 
by virtue of wh'ch the Official Receiver 
was authorised to go into the accounts of 
the defendants and to certify the result 
to the Court for the purpose of a final 
decree being passed. The defendant firm 
preferred an appeal to th's Court against 
the preliminary decree and after the appeal 
was admitted, applied that the execution 
of the preliminary decree be staved, on 
the ground that substantial loss would be 


caused to the defendants, if the Receiver 
would take charge of their assets and 
their account-books, as this might result 
in the clos'ng of their business. They 
also urged that the time and money 
spent in carrying out the orders of the 
Court as embodied in the preliminary 
decree, would be wasted if it is set aside 
on appeal. The learned Judge in Cham¬ 
bers, who disposed of the application, 
passed the following order in rejecting 
it:—‘‘I do not think that sufficient 
reason has been shown for staying execution 
and preventing the preliminary' decree 
from developing into a final decree until 
the appeal has been decided.** 

The defendant firm has appealed against 
the above order and the main grounds 
of appeal are that if a final decree is 
allowed t > be passed the appeal from -he 
preliminary decree will become Useless and 
that the proceedings in execution are 
likely to be expensive and protracted. 
Rni Sahib Moti Sagar on behalf of the 
respondents, has raised a preliminary 
objection, that the order under appeal is 
not a “judgment" and is therefore rot 
appealable. It is contended that the 
word “ judgment ” for the purposes of 
an appeal under Letters Patent, means a 
decision which affects the merits of the 
question between the parties by determin¬ 
ing some right or liability and thr t the 
order passed by the learned Judge in 
Chambers does not belong to the category 
of such orders as amount to judgments. 
We are referred to a decision of the 
Madras High Court, in Palaniappa 
Chetti v. Chidambaram Pillai 
(1) wli’ch relates to an order staying 
ti e further trial of a suit passed by a 
Single Judge of the High Court, against 
which it was held, there could be no ap¬ 
peal. The next case cited is a decision of 
the Bombay Hgh Court Vanichand Raj- 
pal v. Lakhmichand Maneckchand (2) in 
which it has been held that an order re¬ 
fusing to restrain tie defendant from pro¬ 
secuting a suit filed by him against the 
plaintiff in a Court of a Native State is 
not a judgment and no appeal lies against 
it. We have also been referred to Murali- 

dhar Chamaria v. Dalmia (3), in which 

(1) 30 Ind. Cas. 942; 18 M. L. T. 312. 

!2) 53 Ind. Cas. 395; 21 Bom. L. R. 955. 

( 3 ) 49 I*d. Cas. 120; 45 C. 8*8. 
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*t is held that an order of a Single Judge 
siting on the Original Side, refusing an 
application by a defendant foi leave to 
file his written statement is not a judg¬ 
ment and no appeal lies from it. It is not 
necessary to mention all the cases cited on 
behalf of the respondents, as 1 he the cases 
noted above, they weie referred to only 
by way of analogy and are not directly 
applicable to the question before us. 

I/Ua Sardha Rani, who argued before 
us the case for the appellants, relies on a 
decision of the Calcutta High Court. 
Brij Coomaree v. Ramrick Das (4) 
which is an authority in point. There 
a Single Judge to whom an application 
was made for staying execution of an 
order passed by the same Judge in the 
matter of Probate, refused to stav execu¬ 
tion. It was held that a Letters Patent 
Appeal was competent against the said 
order. Reliance ; s also placed on Goftal 
Chand v. Sanwal Das (5) in which a 
Division Bench of tlr's Court his laid 
down that an appeal lies from the order 
of a Single Judge refusing to stay execu¬ 
tion of a decree, which is under appeal 
to the High Court and that “the t t rm 
judgment in section 10 of the Letters 
Patent includes any interlocutory judg¬ 
ment which decides, so far as the Court 
pronouncing sUch judgment is concerned, 
whether finally or temporarily, any question 
materially in issue between the parties and 
directly affecting the subject-matter of 
the suit." This view appears to be in 
accord with the comprehensive definition 
of the word “judgment" given bv Sir 
Arnold White, in the Full Bench ruling 
of the Madras High Court, published as 
Tuljaram Row v. A Id gap pa Chettiar (6). W e 
cannot see much difference in principle 
between the case before us and that de¬ 
cided-by the Calcutla High Court in 
Brij, Coomaree v. Ramrick D a s (4) 
Gokal Chand v. Sanwal Das (5) is 
c early applicable to this case. The pre¬ 
liminary objection is, therefore, overruled 

As regards the merits of the case Lala 
Sardha Ram argues as indicated above 

that the execution of the pre’iminarv 

(4) 5 C. W. N.781. * “ary 

(,i 55 Ind. Cas. 933; x I,. 348; 1 z P. W R 

1 1 92D; 4l.l. j:32. • 

(6) 8 lad. Cas. 340; 35 M. 1; (io I0 ) \r w 
«» 7 ; 8 Mi X,. T. 453; ax M. i. J. / W ' 


decree would mean substantial loss to the 
appellants. This is disputed by the otl er 
side 2nd it is further urged that the 
learned Judge in Chambers having exer¬ 
cised a discretion vested. in him by law 
in favour of the respondents, bis order 
should not be disturbed, unless there is 
anything to show that it was without 
jurisdiction, or was passed with material 
irregularity, or there is any adequate 
proof that some loss would be occasioned 
by it to the appellants which can be called 
substantial. While rtcogniz ng the sound¬ 
ness of this proposition, we think, after 
weighing carefully the arguments address¬ 
ed to us on both sides, that there are 
circumstances in this case v.lich go to 
show that the appellants do stand t- lose 
substantially if the preliminary decreeis 
executed and is allowed to develop into 
a final decree before their appeal fremthe 
preliminary decree is adjudicated ipen. 
One obvious loss is t! at the appeal which 
;s pending becomes useless. Another 
probable loss is that the business of tie 
appellant firm will be seriously distuilcd 
by their account-looks passing into tie 
hands of the Receiver. Where the prectss 
is likely to be a protracted and expensive 
one. as appears to be the ease in tie pre¬ 
sent instance, the balance of convenience 
is in favrur of staying tl e execution rather 
than proceeding with it. We, thereftre, 
accept this appeal and stay the execution 
proceedings till the decision rf the appeal 
from the pre’iminary decree. The r.picl- 
lants must, however, furnish security to 
the satisfaction of the Executing C«t J t 
for any decree for which he map’ he found 
liable. We also direct that in order to 
avoid a undue hardship to the respond¬ 
ents, an early date be fixed for hearing 
of the said appeal in tl is Court. We 
leave the parties to tear their own costs 
of this appeal. 

n. h. Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil appeal No. 22 of 1922. 

April 10, 1923. 

Present: —Mr. Dalai, A. J. C. 
and Mr. Simpson, A. J. C. 
DWARKA PRASAD— Plaintiff- 

Appellant 

versus 

Musammat RAM DEI and others— 

D efendants—respondents . 

Hindu Law — Joint family—Alienation by co¬ 
parcener — Separation—Suit by co-parcener to chal¬ 
lenge alienation — Transaction , whole , 'whether can 
be. set aside — Limitation, commencement of — Limi¬ 
tation Act (IX of 1908). Sch. J, Art. 120. 

Under the Mitakshara a single member of a 
joint Hindu family, whose rights have been in¬ 
fringed by a sale of joint family property, can 
have the entire sale set asielc. fp. 33 °. co »* I -J 
Sahte Ram Chandra v. Bit up Singh, 39 Ind. Cas. 
2S0; 39 A. 437 at p. 442; 21 C. W. N. 098; 1 P. L. 

W. 3571 15 A. L. J. 437 ; *9 Bom. L. R-198; 26 C. L. 
J'. x; 33 M L. J. 14: (1917) M. W. N. 4391 22 M. L. 
T. 22; 6 L. W. 2x3: 44 I. A. 126 (P. C.). followed. 

A member of a joint Hindu family may pur¬ 
port to alienate his own share in the family pro- 
perty, but by doing so lie does not effect separa¬ 
tion.' [p. 33i’. col. 1.] , . „ 

A suit by a Hindu Co-parccner for a declara¬ 
tion that an alienation of family property by an¬ 
other co-parcener is void ah initio is go verne el 
by Art. 120 of Sch. I to the Limitation Act, and 
limitation begins to run from the date on which the 
plaintiff comes to know of the alienation, [p. 33 T » 
col. 2; p. 3 32, col. r.] 

Appeal from the decree of the S11 n- 
ordinate Judge, Bahraich, dated the 2 <,th 
Februrry 1922. 

Messrs. Gokaratt Nath Misra and K. P. 
Misra, for the Appellant. 

Mr. H. K. Ghosh, for Respondents 

Nos. 1 and 2 . 


JUDGMENT. 

Simpson, A. J. C.—This is a first appeal 
by a plaintiff. The suit was one to 
set aside a sale. The pedigree will be 
found on page 2 of the record but it 
is not entirely correct. The plaintiffs 
case is that he is the only son of Musatn- 
mal Lalita,the second wife of Rar Bhajan, 
while Mata Prasad, Rani Narain and 
Salig Ram are his half-brothers, being 
the sons of Har Bhajan 1 y his first wife 
Musammat Dhanbhasa. Tl e sa’e which 
is attacked is dated nth June 1909 
and the deed was executed by Musam¬ 
mat Dhanbhasa, defendant No. 3, Suraj 
Bakhsh, defendant No. 4, Mata Prasad, 


3 2 9 


defendant No. 12, Ram Narain, defendant 
No. 15, and Salig Rani, defend lit No. 18 
in favour of Ram Nidli ai d Ram A (Hun. 
Both vendees arc dead. The first defend¬ 
ant, Musammat Rani Dei :s tie wicow 
of Ram Adhin. T e second defendant is 
the son of Rani Nidli. The other defei d- 
ants will all le found in the pedigree. 
They are the people who executed the 
sale-deed and their sons. Ti e plaintiff s 
case is that tl e fami’y origin-'.ily came 
from Gwalior and that they still 1 old 
some property there. Har Bhr j: n had 
two wives; tie first Musammat 
Dhanbhnsa of Bahraich district who hv( d 
in Gapadharpore and the second Musam- 
mat L lita wl o came from Gwalior. 

Har Blaian d'ed, being then a member 

of joint family wbicl co'. si feted of liim- 
self.h stl ree sons by his fmt wife, namely, 
Mata Prasad, Rani Narain, S: lie Ram, 
his son by 1 is second rvte, D^arka 

Prasad, and his nephew Suraj Bakl sh. 

Five months after 1 is death his second 
wile Musammat Lalita, not Letting on 
well with Musammat Dhanbhasa, vent 
back to Gwalior, tr.lc.ii g with her her 
i .f '.nt son the plaintiff. *Jhus it came 
about that on iitli Jut e 1909, the plaint¬ 
iff being then a minor and absent in 

GwaIIor, this sale-deed was executed with¬ 
out his knowledge and i-'. derogation of Id’s 
rights. Accordingly he sues to set it 
aside. The defendants Nos. 1 and 2 
representing the vendees contested the 
suit on va.r;c us groin ds. The first was 
that the plaintiff is a fictitious person, 
that Har Bhajan had only three sons. 
Their next point was that the sale was 
for family necessity, and the third that 
the suit is barred by time. The de¬ 
fendant Nos. 3, 4, 12, 15 and 18 who 

had actually executed the sale-deed d’d 
not put in a written statement. It 
would have been difficult for tl em to 
do so. They must either have said 
that the plaintiff's claim was bad. which 
they are j ot prepared to do, for they 
are supporting him, or have admitted 
that they themselves bad t ractised a 
fraud u on the ven’ecs. The ot <r 
defendants put ii a written statement 
admitting the pedigree, saying that no 
cause of action bad accrued against 
them and claiming exemption from 
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easts The Court of trial decided all 
the points i n th e plaintiff’s favour. On 
the first issue it was found that the 
plaintiff was the legitimate son of Har 
Bfiajan. On the second it was found 
that the joint family is still undivided. 
On the tiird it was feuno that the 
property in suit is ancestral property of 
the joint family. On the ^tb and 5th 
and 7th it was found that there was 
no legal necessity and on the 8th it was 
held that the suit was in time. Accord¬ 
ingly a decree was passed in favour 
of the plaintiff. But the sale-deed was not 
set aside in toto. A declaration was given 
that the sale-deed was not binding on 
the plaintiff to the extent Df his share 

in the disputed property, and that si are 

was declared to be z^8th. The only point 
taken by the plaintiff in appeal is that 
on the findings of the Court of trial the 
decree ought to lave been fora declara¬ 
tion that the sale was voidfn toto. There 
is no doubt that that is the Mitakshaia 
Daw as it is administered in these Pro¬ 
vinces and in Bengal. A single member 
of a joint Hindu family, whose rights 
have been infringed by a sale of joint 
family property, can hav e the entire sale 
set aside. Either the vendors were en¬ 
titled to deal with the joint family 
property, in which case the alienation is 
valid, or they were not entitled to do 
so, id which case they cannot alienate 
even their own share. This proposition 
of law is not disputed by the respond¬ 
ents. Indeed it is elementary. But I 
may quote from the recent Privy Council 
ruling; Sahu Ram Chandra v. Bhup Sin eh 
(i) : * 


Under the law of the Mitakshara the 
joint family property owned, as stated, 
by all the members of the family as 
co-parceners, cannol be the subject of a 
gift, sale or mortgage by one co-parcener, 
except with the consent, express or 
implied, of all the other co-parceners. 
Any deed of gift, sale or mortgage 
granted by one co-parcener on his own 

(I) 39 Ind. Cas.280; 39 A. 437 at p. 44a; 2 i C.W 
N. 69S; 1 P. L. W. 557; 15 A. L. J 437; 19 Bom L* 
R. 498; 26 C. L. J. 1; 33 M. I4. J. 14; (1917) m. W* 
N. 439; 22 M. It. T. 32 ; 6h. W. «ij; 44 l # X. 126 
(P. C.). 


!i*S 

account or over the joint f«mily property 
ts invalid, the estate is wholly unaffected 
by it and its entirety stands free of 

As regards the appeal, therefore, there 
is only one question of decision and 
that is whether tne plaintiff can ask to 
have the sale set aside in tola, or only 
as regards his own share. The plaint 
is not as clear as it might have been, 
hut there is more than one indication 
m it that the plaintiff was asking t 0 
nave the whole sale-deed set aside Thus 
in paragraph 7 of the plaint, it is stated 
thet the sale-deed is invalid and 

void and in paragraph 10 in the relief 
a declaration is asked for "that the 
sale-deed is invalid and void and liable 
to be cancelled." It is true that in 
paragraph 7 the words are "contrary to 
the plaintiff's right” an d in paragraph 
lo prejudicial to the plaintiff’s rights ” 
But we construe these words as being 
merely an assertion of the plaintiff's 

right to sue, not as limiting the relief sought, 
the'Word used in both cases is ha qua 
irights) Theie is no reference in the 
paint to the plaintiff's hissa (share) 
Again the valuation of the claim for the 
purpose of jurisdiction is E s . 11,000 which 
is the value of the whole of the property 
not of the plaintiff's share. There is no 
more to be said about the appeal. 

It is tne cross-objection which raises 
the real points of the case. The vendees, 
defendants Nos. i and 2, have raised 
again most of the points which they 
raised in the Court of Trial. The points 

tor decision are as follows:_ 

1. Is the plaintiff P ?on 0 f jj Mr 
Bhajan? 

0 2 - . t *} ere bee n a separation between 
buraj Bakhsh on one side and the plaintifE 
and his brothers, on the other ? 

3. Is tfe property in suit ancestral ? 

4. Are the vendees protected by 
section 4 1 tb e Transfer of Property 

5 - Is the suit within limitation ? 

6. Was the sale made for family 
necessity ? 

On the first point we agree with the 
finding of the Court of Trial. The question 
is one of fact and it has been ade¬ 
quately dealt with in the judgment tinder 
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appeal. It is sufficient to say here that 
the plaintiff himself went into the witness- 
box, that his mother and his step-mother 
were both examined on commission, and 
that there weie numerous other witnesses 
both from Bahraich and Gwalior to the 
plaintiff's parentage. There are also certain 
proceedings in the Revenue Courts of 
Gwalior in which Ram Narain obtained 
mutation of the village Hurras in the 
name of himself and his brothers Mata 
Prasad and Dwarka Prasad. This will be 
found at page io of Part III. It is dated 
24th February 1905. Similarly there is 
Exhibit 6 on page 31 of Part III dated 
12th February 1912 in which mutation of 
names in favour of Ram Narai’n is set 
aside and it is ordered that Dwarka 
Prasad and Mata Prasad's names must 
be added. These proceedings are all along 
before the present litigation. We find 
then that the plaintiff is really the son 
of Har Bhajan. 

The evidence offered of the separation 
consists of alienations of their shares 
made by the various members of his 
family. Thisi9 no doubt protanto evidence 
of separation but, taken by itself, it is 
not sufficient. A member of a joint 
family may purport to alienate his own 
share. By doing so he does not effect 
separation. These alienations are all 
earlier than the sale-deed now in question 
and they relate to the same property, 
which is described in the sale-deed as 
joint and ancestral. We find, therefore, 
that there was no separation. We may 
add that the point was never clearly 
plea ded. 

The only point brought to our notice to 
prove that the property was not ances¬ 
tral is E xhibit 12 on page 1 of Part III 
which shows that when Ghheda Singh 
died, mutation was effected in favour of 
Har Bhajan, his brother andSuraj Bakhsh 
Singh, his nephew. All these names will 
be found in the pedigree on page 2 of 
Part I. This entry, however, is not in 
f.vour of the respondents, for, if the 
property had passed as self-acquired prop¬ 
erty by inheritance, Har Bhajan would 
have got _ the whole of it. The fact 
that Suraj Bakhsh was entered as having 
a half share in it shows that he and 
Har Bhajan took the property by sur¬ 


vivorship as ancestral property. Another 
important piece of evidence will be 
found on page 53 of Part III. This is 
an admission of tlie vendees as plaintiffs 
in a suit which they had to bring to 
get possession of the properly, that it 
is ancestral (parr graph 8 of the plaint). 
We find, therefore, that the property is 
ancestral. 

Are the vendees protected by section 41 
of the Transfer of Property J\ct ? 

This is part of a larger question. If 
the plaintiff’s suit is hi nest, section 41 
has no application because there would fe 
no consent of the plaintiff to the vendors 
appearing a.s ostensible owners. When 
Har Bhajan ded , Musa inmat Dhanbhasa, 
the Senor widow, succeeded in getting 
mutation in her cwn name, not only to the 
exclusion of the plaintiff and his mother, 
but also to the exclusion of her own 
three sons. The mere fact that the plaint¬ 
iff allowed Musamtnat Dhanbhasa's name 
to stand in the khewat would not attract 
the provisions of section 41 of the 
Transfer of Property Act. 

Is the suit within limitation ? 

This issue is also a part of the larger 
issue. wl ether the plaintiff’s suit 
is honest ? The plaintiff's account of 
the matter is that he did not know that 
there had been any sale-deed at all until 
he received the letter Exhibit 7 printed 
on page 89 of Part III. W e are not im¬ 
pressed by this letter. It is written by 
one Ram Bahadur Singh who had no 
particular occasion to write it. He is not 
even of the same caste as the plaintiff. 
It reads to us like a letter manufactured 
for the purposes of the case and we find 
it difficult to believe that the plaintiff was 
up to that time in blissful ignorance. It 
is true that the vendees have never yet 
obtained possession of the property. This 
is why the present suit is one for declara¬ 
tion- But there has been a great deal of 
litigation. iNow if the plaintiff was aware 
of these proceedings he is beyond limita¬ 
tion. Article 91 does not apply to a suit 
of this nature. The plaintiff is not suing 
to cancel or set aside the sale-deed but 
for a declarat’on that the sale-deed is void 
ab initio. On the other hand he is not 
suing for possession. The article agplica- 
b’eis T20. The periodls six years beginning 
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from the time wheu the right to sue accru¬ 
ed and that would be when the plaintiff 
came to know of the sale-deed. The 
present suit was brought cn the 13th 
September 1920. It was in time if tbc cause 
of action accrued on or after 14th Septem¬ 
ber 1914. The sale-deed was executed cn 
nth June 19^9. The first attempt to 
defeat the vendees was by means of a 
lease dated 10th June 1909. The vendees 
had to bring the suit for the cancellation 
of th's lease. This is Suit No. 2 of 1911 
and it was settled by a compromise dated 
13th February 1911 whereby a decreewas 
passed for th'' cancellation of the lease. 
Still the vendees did not get possession 
and for that they had to bri-.g another 
suit on 7th March ip 1 ^ f° r 'possession 
under their sale-deed. Suraj Bakhsh Singh 
and others, vendors, disputed the case, 
taking every plea they could th’nk of 
except that they did not mention the exis¬ 
tence of the plaintiff, Dwarka Prasad. 
The Court of Trial dismissed the suit 011 a. 
finding that the alienation was not sup¬ 
ported either by family necessity or by 
antecedent debt. An appeal was filed, 
which was hen rdby a Bench cf this Court. 
It was considered advisable to settle for 
the Courts in Oudh a point whether a debt 
secured by a mortgage of joint family 
property but not yet time-tarred as a 
simple money debt, is to be regarded as an 
antecedent debt such as would support an 
alienation of joint family property. It was 
decided by that Bench that such debt is an 
antecedent debt. Accordingly the appeal was 
allowed and the suit decreed with costs in 
both the Courts. The date of that decision 
is 6th July 1920. But as the date we are 
in search of is the. year 1914 the whole of 
this second litigation is b-side £the point. 
There is nothing to show that the plaintiff 
was aware of the proceeding which re¬ 
sulted in the cancellation of th e lease in 
the year 1911. He appears to have been 
born in 1894, so that he would appear to 
have been passed of age at that tim e , 
and so far as we know, he was living 
in Gwalior. The evidence that he made 
collections of rent in Bahraich is a’l later 
1hani9i4. When he was in the witness 
box he was not cross-examined at all 
effectively on this point. He said “During 
these three years I visited Gajadharpore 


on four or six occasions." But that is all; 
In the Court of Trial he set up a cause of 
action which was within time, and that 
was accepted. We are disposed to reject 
that cause of action. It remains probable 
that he had a cause of action within time. 
He cannot be expected to prove the nega¬ 
tive that he did not know of the sale-deed 
and there is nothing to show that it was 
communicated to him at any period 
which would put him beyond time. 

The question of family necessity was 
very faintly argued. It is a question of 
fact and the various items have been fully 
discussed in the judgment under appeal. 
The sale-deed was executed for the pur¬ 
pose of paying off various debts incurred 
by ti e individual members of the family 
and it is not shown that these individual 
debts were taken for family purposes. 

There remains the general consideration 
whether the plaintiff's suit is honest. It is 
clear that the vendors have not been 
honest. After they had given this sale- 
deed and got good money for it, they pro¬ 
ceeded to give a lease of the same prop¬ 
erty. Even after this lease was cancelled 
bv the Court, they withheld possession of 
the property, and denied the execution 
of the sale-deed. When that case was 
finally decided against them, they remained 
silent- When the plaintiff brings the 
present suit no doubt they are supporting 
him, f or both Suraj Bakhsh and Musam- 
mat Dbanbhasa are plaintiff’s witnesses. It 
is with some regret that we find ourselves 
unable to give effect to this consideration* 
It is qu te probable that defendantsNcs»-i 
and 2 might bavesucceeded if they’ had teen 
represented by competent Counsel in the- 
Court of Trial. Facts might have been 
brought out which would have established 
collusion between the plaintiff and the 
vendors. For example, Suraj Bakhsh went 
into the witness-box. If he had had to 
face a competent cross examiner some¬ 
thing would ha ve been elic ted from him. 
The question would have been put “When 
you executed this sale-deed, didyou intend 
to cheat your half-brother Dwarka Prasad 
by selling joint family property which was 
partly his, or did you intend to cheat the 
vendees by pretending to sell what- you 
knew you were not entitled to sell." But no 
questiom of the sort was put to him. On the 
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record, as it stands, we find no material on 
which we can differ from the findings 
of the Court of Trial. AH these findings 
therefore stand good and the cross-objec¬ 
tion is dismissed with costs. The appeal 
on the other hanci succeeds and the plaint¬ 
iff will get a declaration that the sale is 
altogether void as far as he is concerned ana 
that the whole of the family property stands 
unaffected by it. He will also get his 
costs in both Courts. As to the liability 
of the vendors to their co-defendants ven¬ 
dees, that question is not before us and 
we say nothing about it. 

Dalai, A. J. C— I agree. 

z. K. 

Appeal allowed . 


• • I 

l* ' 

LAHORE HIGH COURT. 

Second Civil Appeal No. 18 j of 1920. 

February 17, 1923. 

Present: —Mr. Justice Scott-Smith and 

Mr. Justice Fforde. 

RODHA RAM—Defendant— 

Appellant 

versus 

AMAR CHAND— Plaintiff and another 
—Defendant—Respondents. 

Hindu Law — Joint family—Alienation by 
father — Necessity — Inquiry—Burden of proof. 

A person who takes a mortgage from a Hindu 
father in consideration of a present advance, 
as opposed to an antecedent-debt, is bound to 
establish in a suit brought by a sou of the mort¬ 
gagor to challenge the validity of the alienation, 
so far as it affects liis, interests, that the advance 
WiS made by him after a reasonable and fair 
inquiry which satisfied him, as a prudent man, 
that the money was required for the legal neces¬ 
sities of the family, [p. 334, col. I.] 

Second appeol from a decree of the 
District Judge, Jullnndur, dated the 28H1 
October 1919, affirming that of the Munsff. 
First Class, Jullundur, dated the 2nd April 

1919. 

Diwan Mehr Chand, for the Appellant, 
f? Messrs. H. D. Bhalla and Faqir Chand, 
fo r tbe Respondents. 

JUDGMENT.— The suit out of which 
this^appeal^arises7 was brought £or,- R 


declaration that 0 certain sole-deed, 
dated the 20th October 1916, should be 
held not to affect the reversionary rights 
of the plaintiff. 

The deed in question was for the sale 
of certain ancestral lands by Maya Mai 
the father of the plaintiff, to one Radh.a 

Ram. 

Both the Courts below have held that 
the plaintiff is entitled to the declara¬ 
tion prayed for. The grounds relied 
upon by the plaintiff in h-.s suit were 
that the lands being ancestral, and the 
familv being 0 joint Hindu one governed 
by Hindu Law, the sale can only be 
valid as against the plaintiff if made 
for consideration and for valid necessity. 
The main point in issue was whether 
or not there was valid necessity. The 
necessity alleged by the defence was the 
requirement of the purchase-money for fay- 
ment of the expenses of the plaintiff's 
marriage. 

It was found, however, by the Court 
below that it was not proved that the 
money was in fact raised for the pur¬ 
poses of the mariiage. It appeared that 
the alienoi was possessed of consider¬ 
able property, and was in no need to 
raise funds. 

On behalf of the alenee, defendant 
No. 2, it was argued that even upon 
these findings the transaction could not 
be impeached unless it could be shown 
that be had knowledge of these facts. 
It was concluded that the alienee was 
not bound to inquire into the actual 
necessities for the sale, and still less was 
lie under any duty to inquire into the 
actual application of the purchase- 

money. . 

In support of this proposition, Counsel 

for the defendant cited the case of 
Huncotnanpersaud Patulay v. Musamtnat 
Babooee Muiiraj Koonweree (1 ) and relied 
upon the following passage in the 
judgment delivered by Knight Bruce, 

L. J. :— 

“ Their Lordships think that the lender 
is bound to enquire into the necessities 
for the loan, and to satisly himself as 

(0 6 M. I. A. 3931 18 W. R. 8iw.; Sevestre 
j53*12 Suth. P. C. J.29; 1 Sur. P. C. J. 55 -.' 1 9 
I*.« K» L|7« . ... 
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well as he can. with reference to the 
parties with whom he is dealing, that 
the manager is acting in the particular 
instance for the benefit of the estate. 
Bat they think that if he dees so inquire, 
and acts honestly, the real existence of 
an alleged sufficient and reasonably- 
credited necessity is not a condition pre¬ 
cedent to the validity of his charge, and 
they do not think that, under such cir¬ 
cumstances, he is bound to see to the 
application of the money.“ 

The principles there expressed, how¬ 
ever, when applied to the facts before us 
instead of supporting the appellants case 
are entiiely in favour of the respondent. 
The burden of proving that he acted 
bona fide and without knowledge that the 
necessity was fictitious lay upon the 
alienee. This lias been very definitely 
established in Charanjit Singh v. Telit 
Mai (2) where it was held that a person 
who takes a mortgage of ancestral pro¬ 
perty fr 0 m a father in consideration of 
a present advance, as opposed to an 
antecedent debt, is bound to establish in 
a suit brought by a son to challenge the 
validity of the alienation so far 
as it affects his interests, that the 
advance was made by him “alter 
a reasonable and fair inquiry which 
satisfied him, as a prudent man, th*t 
the money was required for the legal 
necessities of the family.” 

In the present case it has been proved 
that the money was not required for the 
necessities of the family, and, moreover, 
the alienee has entirely failed to show 
that he made any inquiry whatsoever as 
to the necessity for the alienation. Not 
only has he not discharged this onus of 
proof, but it is quite obvious upon the 
indisputable facts before us that the 
smallest inquiry would have shown him 
that the alleged necessity was a pure fic¬ 
tion. The two defendants lived in ad¬ 
joining villages within 200 karams of one 
another, and the vendee must have 
known perfectly well that the vendor 
was a man in excellent financial circum¬ 
stances. 

We are satisfied that the alienation was 
not for legal necessity, and that the 

15a P* 18881 


decisions of the Courts below are correct, 
and we accordingly dismiss the appeal 
with costs. 

But as the plaintiff and his father are 
members of a joint Hindu family, we 
amend the decree and make it one for a 
declaration that the alienation in question 
does not affect his rights. 

Appeal dismissed. 

Z. K.. 


PATNA HIGH COURT. 

Appeal from appellate Decree No. 735 

of 1920. 

Ma rch 22, 1 922. 

Present :—Mr. Justice Ross. 
MANNOO LAB CHOUDHURY and 
others—Defendants—Appellants 

versus 

LALJI CHAUBE and others—- 
Plaintiffs—Respondents. 

Civil Procedure Code ( Act V of 1908), s. n—* 
Bengal Tenancy Act ( VIII 0/1885), s - 5 1 —• Rent- 
suits —-Res judicata— Presumption. 

Whether the decision in a previous rent-suit 
operates as res judicata in a subsequent rent-suit, 
must be determined with reference to the question 
whether the issue in the previous suit related 
to the amount of rent payable for a particular 
period or to the rent payable for the full term 
of the lease. In the former contingency, the 
decision is not res judicata, in the latter event 
it is. [p. 335, col. 1.] 

The decision in a previous rent-suit for a pa*' 
ticular period of the lease may, however, be taken 
to determine the rent claimed in that suit, and 
to give rise to a presumption under section 5 1 
of the Bengal Tenancy Act that the rent for the 
subsequent years remained the same. The 
effect to be given to this presumption depends 
on the whole evidence, [p. 335, col. 2.] 

Mr. Sambhu Saran, for the Appellants. 

Mr. Lakshtni Narayan Singh, for the 
Respondents. 

JUDGMENT. —The plaintiff is the tenant 
of 2 bighas 11 kathas 18 dhurs of l?nd 
which he alleges he held at an annual 
Honda rental of 15 maunds of grain. Iu 
the recent Revisional Survey his rent was 
recorded as 30 maunds, and he has brought 
this suit for a declaration that his ren 

is 15 mauadsa year. The defence was tha 
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the rate of rent was 30 maunds, that in the 
Cadastral Survey it had been recorded 
erroneously as 15 maunds and that sub- 
sequemtly, the plaintiff agreed to pay at 
the higher rate. It was further pleaded 
that in Suit No-2483 of 1918, rent was de¬ 
creed for the years 1322 to 1325, at tlie 
rate of 30 maunds per annum. The 
Munsif decreed the plaintiff’s suit and 
tne learned Subordinate Judge dismissed 
the appeal. 

The main question raised in second 
appeal is whether the rate of rent is not 
res judicata by reason of the decision 
in the suit of 1918. It is further argued 
that even if the matter is not res 
judicata, the decision in that suit raises a 
presumption as to the rate of rent and it 
would be for the plaintiff to show a sub¬ 
sequent agreement reducing the rent. In 
Kishun Dcyal Rat v. Kulpati Kuer 
(1). Mr.^ Justice Atkinson laid down 
that “ a judgment in a rent-suit did not 
in point of law amount to an estoppel 
and did not accord with the principles of 
res judicata unless the rent was payable 
at a rate stipulated by contract. Mr. 
Justice Mullick observed. ‘‘ The question 
whether a decision as to the rate of rent 
operates as res judicata depends on the 
frame of the issue.** In Hurry Behari 
Bhagat v. Par gun Ahir (2) it was held 
that the question depended upon whether 
the previous decision was that the plaintiff 
should recover from the defendant 
the sum admitted by him to be due, or 
that the sum so admitted to be due was 
the proper amount of rent payable for 
the period in question. In Hara Chandra 
Bairagiv. Bepin Behary Das (3) the rule 
was thus stated by Mr. Justice Mukherji* : 

Whether the decision in the previous 
suit operates as res judicata, must be de¬ 
termined with reference to the question, 
whetherthe issue in the previous suit related 
to the amount of rent payable for a parti¬ 
cular period or to the rent payable for 
the full term of the lease. In the former 
contingency, the decision is not res 
judicata, in the latter event it is.'* 

pit^V Ind * CaS * 3 l6; 3 p * 37 *; (191 3 ) 

(*) 19 c. 656; 9 Ind. Dec. (Ni s.) 880. 

( 1 )_ fclnd.CaB. 86o; 1 3 C. L. J. 38. 

*See % Md, Cm, zx—’ 


In the present case the pleadings in 
the previous suit have not been produced, 
and from the judgment there is nothing 
to show that it was not simply a suit 
for rent for the years 1322 to 1325. 
The issue was: “What is the Hunda 
payable by the defendant to the plaintiffs 
for the rent claimed land-” This 
issue is equivocal arid may be either 
general or particular. It is true that the 
judgment is not based on any special 
considerations, particuk rlv relating to the 
years then in suit; but on the other 
hand, there is nothing to show that the 
Munsif was deciding anything more than 
the claim to the rent for the years for 
which rent was ch imed. This judgment 
does not satisfy any of the tests laid 
down in the decisions cited above. The 
true rule applicable in tlrs case is that 
stated in M ah a rani Beni Pershad Koeri v. 
Raj Kumar Chowbey (4;: ‘‘We think that, 
so far as the rents of the years, which 
were in contest in that suit were con¬ 
cerned, the decision no doubt is an abso¬ 
lute bar under the doctrine ol res judicata 
to any suit for the rents of those years. 
But so far as the rents or rates of rent 
of subsequent years are concerned, we 
do not think that the judgment can be 
held to be an absolute bar, so as to pre¬ 
vent the parties from raising the question 
in a subsequent suit. In our opinion, 
the prior decision may be taken to de¬ 
termine the rent claimed in that suit, 
and to give rise under section 51 of the 
Bengal Tenancy Act to the presumption 
that the rents for subsequent years re¬ 
mained the same.” All that this judg¬ 
ment does is to raise a presumption as to 
the rate of rent for the following years 
and that in the absence of evidence of 
a subsequent agreement it remained the 
same. The effect to be given to Ihis 
presumption depends on the whole 
evidence. The defendants’ case was that 
there had been a panchayat at which the 
plaintifts agreed to pay 30 maunds. It 
has been found that this was not proved. 
It has further been found to be proved 
that the plaintiff bad paid 15 maunds 
previously and also that the defendants 


(4) 6 Ci W i Mi j«f. 
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failed to prove payment at 30 niaiinds 
subsequently. The case is, therefore, con¬ 
cluded by the findings of fact. 

The appeal must be dism ssed with 

C °^ S H Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revision No. 55S of 1921. 

January 4, 1922. 

Present: —Mr. Justice Le-Rossignoi. 

Fa RID A—Plaintiff—Petitioner 

versus 

KRAIRA and another—Defendants 

—respondents. 

Civil Procedure Code ( Act V oj I9°b), s - 1J 5 
O. IX, r. 9— Dismissal of suit for default — Res¬ 
toration, application for, dismissal of—Revision. 

Where a Court refuses to restore a suit dismiss¬ 
ed for default, holding that no sufficient cause 
has been established for the absence of the 
plaintiff on the date of hearing, the order 
is not open to revision, as the Court cannot be 
said to have acted illegally or with material 
irregularity. # „ 

Civil revision from an order 01 the 
Munsif, First Class. Zira, District Feroje- 
pore, dated the 13th June 1921. 

Mr. A'fdul Ghani, for the Petitioner. 

Mr. M. H^ssan, for the Respondents. 

JUDGMENT.—The Comt below has dis¬ 
believed the evidence that the plaintiff 
was unable to appear on the date fixed 
by reason of an attack of colic and it 
has refused to s et aside th e order of dis¬ 
missal of the suit for delault. 

I fail to see how the Couit below can 
be said to have acted illegally 01 with 
material irregularity. On the contrary, 
it appears to have had good reason lor 
rejectin the plaintiff’s story. 

If plaintiff was ready to go on with 
the case and was absent only for a few 
minutes, wny did he not apply to the 
Court at once instead of on the next day? 
His witnesses say they were present 
and heard the case called. Why did 
they not go and call the plaintiff ? 

It is significant that on the day fixed 
for the hearing plaintiff had called no 
witnesses at all through the Court. 

The Munsif's order was correct ; ip any 
case there is no scope for revision. I dismiss 
the petition with costs. 

z. k. Revision dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 434 

of 1925. 

August 3, 1923. 

Present: — Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and Mr. Justice • 

Covajee. 

CHANBASAPa PUTTAPPA— Defendant 

—Appellant 
imns 

cranbasava mallapfa 

YALIGAR and others—Plaintiffs— 

—Respondents. 

II indu Law — Widow — Alienation — Necessity — 
Inadequacy of price. 

Where a Hindu widow alienates a portion 
of her husband’s estate for necessity, then unless 
the difference between the true price of the prop¬ 
erty alienated and the actual price paid by 
the alienee is particularly inadequate, the sale 
ought not to be set aside. A reasonable allow¬ 
ance ought to be made for the difference in price 
in favour of the alienation, [p. 337, c ol. 2.] 

Second appeal from the decision of the 
District Judge, Dharwar, in Appeal 
No. 130 of 1920, reversing a decree 
passed by the Subordinate Judge at 
Haveri, in Civil Su’t No. 340 of 1919* 

Mr. N ilkant Atm a ram, for the Appellant. 
Mr. R. A. Jahagirdar, tor the Respond¬ 
ents. 

JUDGMENT.—This is a suit by the 
daughters of Mal.lappa to set aside an 
alienation made by the widow of Mallappa 
in 1905. It appears that Mallappa b a( * 
mortgaged two lands, one of which W3S 
the land in suit, for Rs. 300. Though 
the terms of the mortgage have not been 
translated, it appears from the judgment 
that interest was to be paid in a regular 
manner, and if there was a default in the 
payment of interest, the mortgagor ca¬ 
llable to pay a much higher rate of in¬ 
terest. The widow, Hanmava, sold the 
•property in suit for Rs. 300, as now found- 
to the present defendants’ father, and 
thereby^ paid off the mortgage effected py 
her husband. As result of this transaction 
she got the other land free from the 
mortgage for her own benefit, and P aI ; 5 d 
•with this land for good in favour of tne 
defendants’ father Hanmava died m 
1918 and the present suit was fifed 
the plaintiffs in June 1919 to recOV ® 
possession of the property on the grou 

that the alien? tion coul d not opera 
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beyond the lifetime of their mother, 
Hanmava. The defendants, who are the 
minot sons of tlie original alienee, were 
represented by their mother who pleaded 
that the sale was for legal necessity. 
''The Trial Court came to the conclusion 
that the sale was for necessity and ac¬ 
cordingly dismissed the plaintiffs’ suit. 
The lower Appellate Court, however, has 
reversed that decree and set aside the 
alienation on condition of the plaintiffs 
paying Rs. 300 with interest, an also 
Rs. 600 for improvements effected by the 
defendants. It is found now, and the 
finding must be accepted for the purposes 
of the present second appeal, that the 
property at the date of the alienation 
was worth about Rs. 450, and it mtist also 
be accepted that the alienation was for 
Rs. 300 paid by the alienee to the widow 
who paid off the mortgage created by her 
husband. In effect it was a sale of 
property worth Rs. 450 for Rs. 300. 
It rs found that the sum of Rs. 3 °o 
has been paid by the alienee, and it 
is not proved that any excess sum was 
paid beyond the necessity nor is it 
suggested that any excess was kept by 
the widow for her own benefit. It is 
true that the defendants* case was that 
the real consideration was Rs. 418, and 
that that was the sum which W9S 
really pay a ble in respect of the mortgage. 
But the finding of the lower Appellate 
Court is against that allegation, and, 
therefore, that must be left out of account. 
Taking the alienation to be for Rs. 300 
of property worth Rs. 450 for legal 
necessity, the question is Whether it 
ought to be set aside. We are of opin’on 
tnat having regard to the circumstances 
of this case, the alienation ought not to be 
set aside. It was an alienation for legal 
necessity. Though the pi ice paid for the 
land may not have been adequate, there 
•was good reason for the widow to effect 
' this arrangement in 1905, in order to 
secure one land free of the mortgage 
for her own benefit ; and there is 
nothing in the case to suggest that in I 9°5 
when this transaction was effected there 
was any kind of Unfair advantage taken 
by the alienee, or that there^was anything 
.improper in the transaction. It is not 
inconceivable that the' property which is 

asj 
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now found to be worth Rs. 450 in 1905 
may not actually fetch that price at the 
time. Given the necessity for the sale, it 
seems to us that unless the difference 
between the true price and the actual 
price paid is particularly inadequate, the 
sale ought not to be set aside. Reason¬ 
able allowance ought to be made for the 
difference in price in favour of the aliena¬ 
tion. Having regard to all the circum¬ 
stances of this case, we think that the 
decree passed by the Trial Court is right. 
We reverse the decree of the lower Ap¬ 
pellate Court and restore that of the 
Trial Court, except as to costs. Having 
regard to the circumstances of the case, we 
direct that each party should pay his or 
her own costs throughout. 

Decree revered. 


OUDH JUDICIAL COMMISSIONER S 

COURT, fc 

Execution op Decree Appeal no. 3 

of 1923. 

March 9, 1923. 

Present: —Pandit Kanhaiya Lai, J. C.h 
and Mr. Simpson, A. J. C. 

HARIHAR PRASAD, MINOR, UNDER 
the guardianship of Mutammat 
CHHOGAR KUAR-OnJECToR— 

Appellant 

versus 

Babu SHANKAR DAYAL—-Decr**- 
Hol de r— - Respondent . 

Civil Procedure Code ( Act V of igo8), O. XX 
r . 2 —Execution of decree—Adjustment out */ 
Court not certified within time, whether can be 

recognised. . , . 

Ai Bxecotiijg Court is justified m refusing to 
take cognisance of an adjustment Which is not 
certified to the Court within the time allowed by 
law under O. XXI, r. 2 of the Civil Procedure 
Code. ft>. 33 «» col. 2.] 

Appeal again** an order of the Sub¬ 
ordinate Judge, LucknoW, dated the 23rd 
Oct eber 1922. 
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Mr. Daya Kishpn Sethi for the Appel¬ 
lant. 

Mr. Haider Husain, for the Respond¬ 
ent. 

JUDGMENT.— There is no force in this 
appeal. The appellant Hanfiar Prasad 
OA'ed money under a decree, passed by 
the Court of the Subordinate Judge, Luck¬ 
now, to the respondents Durga Prasad, 
Shankar Dayal and Pea ray Lai. Harihar 
Prasad was a minor. His certificated 
guardian was Musummat Cfihogrr Kuar, 
his mother, who applied for permission 
to sell certain property in order to pay 
up the abovesaid decree. In the course 
ot the proceeding, instituted in the Court 
of the District Judge, Lucknow, Durga 
Prasad, one of tfie decree-holders, appeared 
and stated that he would accept in fuil 
satisfaction of the decree held by him 
and his brothers, Shankar Dayal and 
Pearay Lai, Rs. 26,800 provided that sum 
was paid on or before the 15th December 
1920, and that he would consult his bro¬ 
thers and persuade them to agree to that 
proposal. He further stated that he was 
giving up Rs. 2,000 out of the decretal 
money due to him and his brothers, and 
that if the amount so found due be differ- 


any portion of the claim. The amount 
promised to be paid onthe 17th January, 
1921 was moreover not specified, and final 
payment of Rs. 11,055 was made on 17th 
January 1921 to all the the decree-holders. 
Dirga Prasad did in fact accept that 
money in full payment, as was stated in 
a subsequent letter sent by him on the 
21st January 1921, but it is not possible 
to say whether the other decree-holders 
did the same because the receipt of the 
17th January 1921 does not recite 1 that 
Rs. 11,055 bad been received in full satis¬ 
faction of the decree. In any case the 
adjustment was not certified to the Court 
which passed the decree within the time 
allowed by Jaw under O. XXI, r. (2), 
of the Code of Civil Procedure and the 
Court below was justified in refusing 
to take cognizance of the alleged adjust¬ 
ment. 

The appeal is, therefore, dismissed with 
costs. 

* • f ^ a t 

Appeal dismissed , t 

Z. K. 


ent, a deduction of Rs. 2,000 will be 
made from what might be found due. 
The District Judge appointed certain Com¬ 
missioners for . the sale of some of the 
property belonging to the minor, which 
were included, in the mortgage, and 
RS‘2 51155 were eventually realised by the 
sale. One. of the purchasers, Raghu- 
nandan Lai appeared before the District 
Judge, , and paid Rs. 10,000 out of the 
purchase-money payable by him and 
promised to pay tb e balance on or b efore 
the 15th January 1921. The decree- 
holders. Durga Prasadand Shankar Dayal. 
were present and informed the District 
Judge that they were billing to receive 
^706-15-3 that day and the balance 
*,by the ^ I 7 t k January 1921, Pearay Lai 
was not present but an application was 
.filed on that day before the District 

of* P ur Po*ting to have been signed 
• by Shankar Dayal and* Pearay Lai, to the 
•ettect that they authorised Durga Prasad 
. *° u Kfceive all payments on their behalf. 
I ere is no authorlity given thereby to 
Shankar Dayal by Pearay Lai to surrender 


Lahore high court. 

Letters Patent Appeal No. 240 

of 19221 
March 30, 1923. 

Present:— Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice LeRossignol. 
LIQUIDATOR, UNION BANK of INDIA 
—Plaintiff—Appellant 

versus •> 

GqBINd SINGH —Defendant- 

Respondent. 

Companies Act ( VII 0/1913), 5s. 186,234— 
Contract Act (IX of 1872 ),s. 43— Company 
liquidation—Compromise between Liquidator ay a 
contributory , whether binding onComparty—Procedure 
—Debt due to Company by form—One partner 
contributory—Debt whether can be recovered sum¬ 
marily. 

A compromise between the Liquidator of * 
Company in liquidation and a contributory -0 
the Company is not binding upon the CoxapavT 
imtil it is sanctioned by an extraordinary, resol u* 
tion ol the Company, as provided by section 234 °* 
the Companies Act. [p. 339, col. 2.] _ 

Cydcmakers’ Co-operative Supply Co* v. Suns, 
(1903) 1 K . B. 4771 72 L. J. X. B. x«0 M .*• 

360 i 13 T« L« R. 153, distinguished. 
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When a debt is due to a Company by a firm, 
one of the partners in which is settled as a contri¬ 
butory of the Company, the Liquidator of the Com¬ 
pany can call upon the contributory under sec¬ 
tion 180 of the Companies Act to liquidate the 
whole debt. The principle contained in Section 43 
of the Contract Act is applicable, to. such a case, 
[p. 340, col. I.J ; 

-Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Broadway, published as 
71 Ind. Cas. 724, dated the nth November 

.1922. 

Mr. Prem Lai, for the Appellant. 

Mr. G. C. Narang, for tbe Respondent. 

JUDGMENT.— These . cross-appeals arise 
out of liquidation proceedings in con¬ 
nection With the Union Bank of India, 
Ltd. The respondent Gobind Singh was 
•a shareholder in the Bank and was also 
indebted to the Bank on promissory- 
notes. The Bank went into voluntary 
liquidation - in October 1914 and one 
Pandya was appointed Liquidator. Up 
tj the date wnen liquidation proceedings 
commenced the de t end^nt had paid 
Rs. 1,750 on fifty shares and the liquida¬ 
tor called upon him under section 186 of 
the Companies Act to pay the sum of 
Rs. 3,250 on account of unpaid calls and 
Rs. 507-14-0 on account of promissory- 
notes representing loans by the Bank to 
the defendant. With the addition of 
’interest the total claim against the 
defendant amounted to Rs. 9,989-10-6. 
Tae learned Judge in Chambers appears 
to hold that the Liquidator Landya did 
enter into a compromise with the de- 
feudant ; that if he did that compromise 
would be binding on the Company ; that 
inasmuch as the promissory-notes; though 
executed by the defendant, were executed 
by him as a partner in a firm, the debt was 
not recoverable by summary proceedings 
under section 18b of the Companies Act 
inasmuch as the firm itself was not a 
contributory. The learned Judge, there¬ 
fore, accepted the defendant's appeal and 
field him liable to pay only the calls on 
his shares amounting to * Rs. 31250 
together With interest at 6 per cent, and 
left the Bank at liberty to sue -the 
defendant's firm known as Ralia Ram- 
Daya Ram in respect of 1 the debt due 
on the prordissbry-notes. Before us there 
is one appeal on behalf of the defendant 
in which fie contend^ that on thefindiiig I 


of -the learned Judge that a compromise 
had been entered into by the Liquidator 
Pandya, and Gobind Singh and as the 
terms of the compromise ha d been fulfilled 
by Govind Singh, the defendant should 
have been discharged from all further 
liability in the case. The counter-appeal 
is on behalf of the present Liquidator 
who contends that the amount due on 
the promissory notes is recoverable by the 
summary procedure provided by section 
186 of the Companies Act. 

To deal first with the alleged com¬ 
promise; from its terms it does not 
appear to be a completed transaction but 
merely a propo-al. On its face, it was 
conditional on the acceptance of one 
Ganesli Das who appears to have been 
Manager of one of the branches of the 
Bank. This man Ganesh Das has not 
been called as a witness and we are 
unable to hold that he ga\e his consent 
to the proposed compositicn. In any case 
su.ch a compromise, though it might, if 
proved, be binding upon the Liquidator 
personally, would not be binding upon 
the Bank until sanctioned by an ex¬ 
traordinary resolution of the Company, as 
provided in section 234 of the Companies 
Act. The defendant relies upon Cycle- 
makers’ Co-operative Supply Co. v. Sims (1), 
but that case is readily distinguish¬ 
able. In that case, the Liquidator had 
made a compromise in a suit and it was 
held that until that compromise had been 
set-aside no cause of action remained to 
the Company, and consequently the second 
suit did not lie in view of the judgment 
on the compromise. That case was- of 
a peculiar nature ‘ and the general, re¬ 
marks of the learned Judges were made 
entirely, with, reference to the facts of 
that case. 

For these reasons we dismiss the appeal 
of the defendant Gobind Singh with 
costs. 

The next point is the applicability of 
the summaiy procedure under section 186 
of the Companies Act to the debt due on 
the promissory notes. Now the loan irotn 
the Bank was taken by the firm Rallia 
Ram-Daya Ram of which Gobind Singh 

is the principal partner. It was Gobind 

(1) (1903) 1 K. B. 477; 72 L . J. X. B. i 6 ot 88 

L. T. 3^0} 19 T. I*. R- X53- 
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Singh who igned the promissory notes, it 
was he who got the money. The part¬ 
ners of the firm are jointly and severally 
•responsible on the bills and although the 
firm is not settled on the list of con¬ 
tribute ties one of the partners Gobind 
Singh is so settled and it is open to the 
Bank to select him from among the 
ipartners and call upon him as a con¬ 
tribute) Ty to liquidate the whole debt. 
We see no reason why the principles of 
section 43 of the Contract Act should 
not apply to the present case. We ac¬ 
cordingly accept the appeal of the Liqui¬ 
dator and hold that the money due on 
•the promissory-notes is recoverable from 
©obind Singh by summary procedure 
■under section 186 of the Companies 
Act. 

There remains still one question, name- 
>ly, whether the claim on the promissory- 
notes 'is within linrtaton and on behalf 
of the Liquidator it is contended that 
thedaim was made within time inasmuch 
as the defendant has paid interest on 
rthe debt and also has re-pdd principal 
in part and that the requirements of 
sections 19 and .20 of the Limitation 
Act have been fulfilled. The learned Dis¬ 
trict Judge has calculated interest on the 
promissory-notes at 10 per cent, but 
inasmuch as (the Official Liquidator did 
mot claim more then 9 per cent., we do 
mot think that (the rate should be calculat¬ 
ed at more than 9 per cent. 

With (the •foregoing directions the case 
vis aetumed “to the learned District Judge 
•tor disposal after determination whether 
the claim on the promi9sorymotes was 
made within time. Costs to be<cosls in 
the case. 

Appeal accepted ; 

Cate remanded. 
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OUDH JUDICIAL COMMISSIONERS 

COURT. 

Second Civil Appeal No. 221 of 192 a. 

April L7,1923. 

Present:—M r. Simpson, A. J.C. 
UDAIRAJ SI NGh and another— 
Defendants—Appellants 

versus 

RAM UDIT TEW ARI—Plaintiff 

—RESPONDENT. 

Hindu Law — Joint family—Mortgage by 
father — Necessity, absence of—Transfer of Prop¬ 
erty Act (IV of 1.882), 5. 68 (c)— Civil Procedure 
Code (Act V 0/1908), O. II, r. 2— Suit for posses¬ 
sion—Mortgage money, right to recover — Abandon¬ 
ment of claim—Subsequent suit, whether barred. 

An alienation of family property by a Hindu 
father which is not supported by family necessity 

is void ab initio, [p. 341, col. 2.] 

iGajodhar Bakhsh v. Gauri Shankar, 61 Ind. Cas. 
.305; 8 O. L. J., 8i, followed. 

Where a mortgage of family property by a 
Hindu father is declared void, the mortgagee 
-becomes entitled to sue for the mortgage-money 
under section 68 (c) of the Transfer of Property 
Act and limitation lor such a suit begins to mu 
from the date on which the mortgagee is refused, 
or is ousted from, the possession of the mortgaged 
property, [p. 341, col. a.] , 

Where a mortgagee is refused possession o» 
the mortgaged property he can sue for possession, 
or under section 68 (c) of the Transfer ol Property 
Act, he can sue for the mortgage-money* 
he sues for possession without suing lor the mort* 
gage-money a claim in respect oi the latter wm 
become barred by virtue of the provision con ” 
tainedin O. II. r. 8 of the Civil Procedure Code, 
fp. 341, eol. 2.3 . .jl 

Appeal from a decree of the Distiic 

•Judge, Pyzaba-d, dated the 30th 
1922, confirming that j©f the Additional 
Subordinate Judge, Eyzabad, -dated tne 
3a st May 1921. 


Mr. A, P~ Sen ,for the Appellants. 

Mr . Bishatnbhar hath holding brief of Mr* 
Bishcshwar -Nath Srivastava, lor the 
s poud ent. 1 

JUDGMENT.—This is a second appe** 
by defendants. The suit arises out of » 
mortgager deed executed by Ram Lai Smg _ 
deceased., lather of tfie two defendants* 
appellants t in favour of the plaintiff 
23rd June 1906. The amount of the ac ~' 
secured by the mortgage was Rs- I * 00 t * 
Xhe rate of interest was Rs. *-4 I* 1 .5%' 
per arnnum. It was provided that n 
May year the interest remained uqpa id * 
fie end of the month of Jeth the 
gagee was to lake p o sses sio n cl tje -V . 
party moitg&ged, the Income of wbicn 
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stated in the deed to be Rs. 85-4-0. He 
was then to pay Rs. 22-12-0 as land re¬ 
venue and to appropriate Rs. ^2 8^0 in 
lieu of interest. It was provided that the 
mortgagor can redeem it in any year at 
the time when thereis no harvest on the 
ground, whether the mortgagee had obtain¬ 
ed possession or not. 

There was also this warranty, that if in 
the aforesaid land any defect should arise, 
then the mortgagor will be responsible for* 
the loss and expense and that in the event 
of any particular plot going out in part or 
in wholeihe will provide other land of the 
same quality. It appears that there was a 
dtefault in the payment of interest, and that 
in the year 1908 themortgagee claimed pos¬ 
session and the mortgagor refused it. The 
mortgagee, therefore, brought a suit for pos¬ 
session in August XO17 against his mortgagor 
alone,, not joining his sons,, the pre c ent ap¬ 
pellants, as parties. During th ependency of 
that suit, the 'father died, and the sons- 
were brought on 1 the record as his legal ^ re¬ 
presentatives. They then raisedan objec¬ 
tion that the property was ancestral, and 
that there was neither legal necessity nor 
antecedent debt to support the alienation. 
Thev succeeded on this point. They raised 
another objection, that the mortgage was 

without consideration,. ancLon. this point 
they also-succeeded. They raised a third 
objection! that the mortgage had not been, 
executed at all. But here they failed- On the 
other two findings, however, that suit was 
dismissed. The date of the judgment is 28th 
February 1018. The present suit was insti¬ 
tuted on 12th Angust 1920. It is brought by 
the mortgagee to'recover his money, Rs. i^ooo 
principal, and Rs. 883-9-8 interest.. The 
suit was decreed by the learned Additional 
Subordinate Judge of Fyzabad. The de¬ 
fendants appealed to the District Judge- 
amd their appeal was dismissed 

They come here on second appeal. Three 
grounds Have been aTgued before me. The 
fltst is limitation. Tn the p^int, parg raph 5,, 
the. cause of* action is the judgmentin the 
previous, suit' dated' 28th February' rqiS: 
This cause of action is explained in para¬ 
graph 4. to be that, when, the mortgage was 
held to be invalid, then,.for the first time, 
the plaintiff became entitled to get back his 
money. Ihe Issue No. 2 was.directed on 
this point, and the view of tht learned 
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Subordinate Judge was that the suit is 

based on a breach of the warranty of 
title, that Art. ti 6 a pplies and the period 
of six years begins to run when the con¬ 
tract Is broken, that is to say when the 
decision is given in the snitfor possession. 
The learned District Judse took the same 
view. I am unable to .igree with this deci 
sion. The deed dated 23rd Jime 1906 is 
the basis of tb’S suit. It was a mortgage 
deed, but as such it was invalid’ and void 
ab Mtio, because the property which Ram 
Dal purported to mortgage did not hetbnir 
to him but to the joint family.. This 
pointr’s settled for me by the decision in 
Gajodhar Bakhsh v. Gaurl Sha kar (xt. 
There remains any other remedy which, 
the mortgagee may have. 

Whether or not there was’ a personal 
covenant to re-pay the money, there was a 
right on the part of the mortgagee to re¬ 
cover his money under section 68 (c) oMhe 
Transfer of Propertv Act. It is that right 
which he is exercising row. I do not 
think the clause which I have quoted about 
defect in the land really applies to the 
present suit. It is the fact that the mort¬ 
gagee cannot get possession which entitles 
him to get bis money back; The question 
is when thisrightaccrued ? 


Now according to his plaint in the 
former suit the mortgagor refused to give 
him possession in the year 1908^ That 
was his canse of action for the suit for 
possession which he brought in 1917. Tie 
could have sued then for his money. Thus 
that cause of action became barred’ by 
time in 1914. No other cause of action 
has accrued since. 


There is another bar to the plaintiff's 
suit. It is the provision of O* II, r: 2,. 
Civil Procedure Code. When he wasrefns- 
e d possession- he could bring the shit for 
possession. But under section 68 (ej; of 
the Transfer of Property Act he could* 
also bring a suit for his money. He is not 
allowed to bring first one suit, then the 
other, unless he obtains the leave of the 
Court attbetime of bringing the first suit. 


(1) Ci Ind. Caa, 205; 8 O, h, 81. 
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That rule is strictly interpreted in Muham¬ 
mad Hafiz v. Muhammad Zakariya, (2). 

- On the point of res judicata I hold,, 
following Giriya Chettiar v. Sahapathy 
Mudaliar (3) which appears to be on all 
fours with the present case, that there is 
no res judicata here, because the Munsif, 
who tried the former suit could not, by 
reason of his limited pecuniary jurisdiction, 
nave tried the present suit. 

in the result the appeal succeeds and 
the plaintiff's suit is dismissed as barred 

_1.*_ /ill. _ _ . 11 _ 2. _ *11 A il • > 


[i 9«3 




(2) that evidence of an oral agreement,, that 
defendant No. 2 had agreed to reconvey the prop¬ 
erty to the plaintiffs after he had paid hm-elf 
the principal and interest ont of the profits, wrs 


inadmissible under the provisions o f section 92 
of the Evidence Act. [p. 344, col. I.] 

Mating Kyin v. Ma Shwe La, 42 Ind. Cag. 642; 
44 I- A. 236 20 Bom. E. R.27S; 15 A L. J. 825* 33 
M. L- J. 648: 3 P E. W. t85; 6 E. W. 7771 tz C. 

}Y\t- 23 M * L> T * 36; 2 7 C * *'• J* r 75; (^ 18 ) 

M. W. N. 300; 45 C.320; 9 L- B. R. it 4 ; 11 Bur/ 
E. T. 21 (P. C.), distinguished. 

The language of section 92 of the Evidence 
Act in terms applies only as between the parties 
to au instrument and their representatives-in- 


, /. .. , .... . . • . ' ““ iepiesentaxives-in* 

by.tl.me. The appellants Will get their costs, interest. Whenever evidence is tendered as to a 

in all the three Courts. —*— " 


Appeal allowed • 


Z. K. 

(2) 65 Ind. Cas. 79; 49 E A., 9.; 20 A. E. J. 17; 
at C. W. N. 297; (1922) M. W. N. 89; 35 C. E. J. 
126; 42 M. E. J. 248; 15 E. W. 377; 24 Bom. E. R. 
341; 30 M. E. T. 224; (1922) A. E R. (P. C.) 23* 
44 A Z21; 3 P. E. T. 279 (P. C). 

(3) 29 M. 55. 


BOMBAY HIGH COURT. 

Second Civie Appeae No. 658 of 1921. 

February 9, 1923. 

• Present Sir Norman Mideod, Kt., 
Chief Justice, and Mr. Justice Crump; 
TAlfAKCHAND BHERAJI —Defendant 

v - —ApPEEEANT 

versus 

: ATMARAM KESHAV VAIDYA— 

Peaintiff—RESPONDENT. , 

Evidence Act {I of 1872), s. 92. applicability of 
—Construction of document—Sale or mortgage— 

Burden of proof—Oral agreement, evidence" of 
admissibility of. 

Plaintiffs conveyed ’ certain propertv to 
defendant No. 1 by what purported to be' 
a sale-deed, but the property remained in 
the. possession of the plaintiffs. Defendant 

m d f* the P r °P ert y to defend¬ 

ant No. 2.- PTamtlffs attested the deed 6f sale 

Part of-the consideration >Vas'paid to defendant 

N0. .1 and the.balance to the plaintiffs and pos¬ 
sesion of the property was. transferred to defeud ' 
ant N6<2. Sbme years Afterwards Ve p®ffs' 
sued. 4 :o redeem the property bn the alleb^t d 
that the transfers, in favour defendant °? 
and.defendant No. 2 were both morteaves-. 

Held, (1) that by attesting th? Sle deed i ’' 
favour of defendant No 2 an# transferring 1 > 9 '’ 
session of the property to him plaintiffs- became 
in effect parties to the transfer and the onn. 1?* 
on them of proving that the transaction 7 
mortgage and not a salej [p. 344 col% , , oa " as a 


transaction with a third party it is not governed by 
the section or by the rule of evidence which it con¬ 
tains, and in such a case the oridnary rules of evi* 
dence of equ y and good conscience come into play 
unhampered by statutory restrictions, [p. 345, col. x.] 

Second ?ppc.il from the decision of the 
Joint Judge, Thana, in Appeal No. 199 
of 1920, reversing a decree passed by 
the Second Class Subordinate Judge at 
Dahanu, in Civil Suit No. 238 of 1919. j 
Mr. H. C. Coyajee (with'him Mr. K. N. 
Koyajee), for the Appellant. 

Mr. Rangnckar, (with him Mr. W. B. 
Pradhan ) for Respondents No. 1 to 4. 

Mr. A. G. Desai, for Respondent No. 5 » 
JUDGMENT.—The facts leading up to 

this suit are as follows: The plaintiffs 
who are four brothers executed a deed 
on May 30, 1907, purporting to convey 
the suit property t 0 one Ram- 
chandra Ganesb for Rs. 99. The sale- 
deed provided that if the vendors re¬ 
turned the sum of Rs. 99 with com¬ 
pound interest at the rate of one .per 
cent, per mensem within one year the 
vendee should return the property and 
pass a legal document f 0 r the same with 
possession. . ‘ 1 

» On August 12, 1910, the plaintiffs exe¬ 
cuted a sale-deed of the same property 
in favour of one Kesrichand Hiraji. 
The consideration was R s . 150 which 
was jpade up by paying Rs. 72-8-0, the 
balance owing under the transaction, of 
30. _I907, to Ramchandra and 
Rs. 77-8-0 to the plaintiffs, ; who still 
remained in possession. Kesrichand died 
leaving a ,minor son Fatehchand. 

On August 10,1912, Navalmal Hiraji, 
afc guardian for the minor, conveyed 

the property to Talakchand Bheraji for 

Rs. 399 with possession. Theiour plaintiffs . 

attested .the.deed. : ‘ % 

r i •:- j _i r.2 
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The plaintiffs alleged that plaintiff 
No. 2 was an agriculturist at the dates 
of all these transactions. They further 
alleged that the salt-deed of August 12, 
1910, was really a mortgage, that as they 
wanted further moneys and Navalmal 
was pressing for the money due to the 
minor Fatehchand, an agreement was 
entered into with Talakchand, defend¬ 
ant- No. 2, to mortgage the properties to 
him for Rs. 399 of which Rs. 200 
was to be paid to Navalmal and Rs. 199 
to the plaintiffs. Defendant No. 2 was 
to be put in possession of the properties 
and out of the profits he was to deduct 
interest at twelve per cent, per annum 

and appropriate the surplus towards 
paying off the principal. 

Accordingly they sued fora declaration 
that the sale-deeds of August 12, 1910 
and August 10, 1912, were really mort¬ 

gages, for accounts under the Dekkhan 
Agriculturists’ Relief Act of tne mort¬ 
gage in favour of defendant No. 2 and 
for redemption. Both the lower Courts 
have found that plaintiff No. 2 was not 
an agriculturist. 

The trial Judge decided that the trans¬ 
actions of August 12, 1910, and August 
10. 1912, were not proved to be mortgages 
and dismissed the suit. 

The Joint Judge in appeal held that 
the plaintiffs were entitled to prove the 
real nature of the transactions and came 
to the conclusion on the evidence that 
all the three transactions referred to 
above were mortgages, and allowed plaint¬ 
iffs to redeem on paying to defendant 
No. 2 Rs. 276-6-5 for principal and interest 
and Rs. 750 for improvements. 

The second defendant has appealed. 

The Joint Judge in discuss'ng the evi¬ 
dence in paragraph 10 of bis judgment says 
that the evidence coupled with the con¬ 
duct of the parties proved beyond doubt 
that the transactions with Kesrichand 
of August, 1910, and with defendant of 
August, 1912, were mortgages. The object 
of the transfer by Navalmal to defend¬ 
ant No. 2 was no other than to p~y 
off the prior debt which was demanded 
and to obtain a further advance on 
the same security. * There would be no 
doubt that defendant No. 2 was aware 
of that intention because otherwise there 
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would be no necessity to ask the plaintiff ■ 
No. 2 to encross the deed and obtain 
the signatures of bis brothers to the 
document. That conduct was incompati¬ 
ble with the ignorance of defendant 
No. 2 of the real nature of the trans¬ 
action with Kesrichand. The amount 
paid was distributed as alleged by the 
plaintiffs. If, therefore, knowing the 
relationship between Kesrichand and the 
plaintiffs defendant No. 2 obtained a sale 
out and out from Navalmal, ft would be to 
the knowledge of both parties a transfer 
non domino as was held in Mating Kyin 
v Ma Shwe La (1), the facts of which 
case the learned Judge thought to be 
on all four? with the facta in this case. 
It would be tantamount to fraud on the 
plaintiffs. 

The flaw in this argument is apparent 
when we point out that, assuming foi 
the moment that plaintiffs wished to sell 
the properties to defendant No. 2 foi 
Rs. 399 to enable them to pay off Kesri- 
chand’s mortgage and keep the balance 
of the consideration for themselves, the 
transaction would have been effected in 
the same way as tbe transaction of August 
10, IQ12. As Kesrichand’s son was the 
ostensible owner he would be the party 
to convey through his guardian and the 
plaintiffs by attesting the deed could be 
taken as giving their assent as owners 
of the equity* <-f redemption. An attest¬ 
ing witness need not as such be con¬ 
sidered as being aware of the contents 
of the document lie attests, but this 
document was actually engrossed by 
plaintiff No. 2. The plaintiffs gave pos¬ 
session to defendant No, 2 and it is 
difficult to see in what other manner 
they could have acted, if they had, as a 
matter of fact, intended that defendant 
No. 2 should become full owner of the 
properties. Taking it for granted that 
defendant No. 2 knew that the transaction 
of August 12, 1910, was a mortgage/there 
could be no fraud on the part of defend¬ 
ant No. 2, unless it could be proved that 
defendant No. 2 agreed to re-convey on 

fi) 42 Tnd. Cas. <142 44 I. A. 236:20 Bom. L.R. 

378; 13 A. L. J. 825; 33 M - J- 3 P. 7 • W; 
185: 6 L- W. 777: 22 C. W. N. 237* 23 L. T. 3*; 
27 C. L- J. 175; (*9t8) M. W. N. 300: 43 C. 320; 9 

If. B, R. 11 4} xx Bur. If. T. z% (P, C£ 
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the • understanding that .possession was 
given to him "to. pay himself principal 
and interest out of the profits. If de¬ 
fendant No. 2 had- got possession from 
Navalmal's guardian knowing that Naval- 
mal was a mortgagee, then, undoubtedly 
the plainti ffe would have the right to re¬ 
deem the mortgage within twelve years 
under Art. 134 The Earned Judge 
does not seem to have realised the im¬ 
portance of the fact that plaintiffs them¬ 
selves gave possession to defendant No. 2 
•nd so became i« ; effect parties t 0 the 
transaction ot- August 10.1912, and it 

WQnld lie upon them to prove that it was 
iv mortgage. At any rate it would be 
difficult to contend that the defendant 
No. 2 : took the property from one who 
was not the owner when by giving posses¬ 
sion they cquM be taken as representing 
to defendant No. 2 that he was the 
owner 

l<t would be different if the plaintiffs were 
suing to. redeem the mortgage of 1910 on 
the ground that their mortgagee had. 
purported to sell as owner to defendant 
No. %*. the latter knowing that h e was 
not the owner. But plaintiffs are suing 
tp-redeem on the footing that the trans¬ 
action of, August 1012 was a mortgage, 
and they are the mortgagors to clef end ant 
No. 2 k It would seem, therefore, that in 
toe peculiar circumstances of the case 
the-provitions °I section 92 of the Ind'an 
Evidence Act would apply and plaintiffs 
would be debarred from proving the agree¬ 
ment, they alleged was entered into when 
the sale-deed oft August 1912 was exe¬ 
cuted.. We n,ow, turn to the case cited* 
h*v the learned Judge to see whether the 
decision therein ean assist the plaintiffs. 
The facts, were as follows:— 

Myaing was the owner of faun plots of 
land A± B, C, and D. On* November 30*. 
1921, Myaing having borrowed from 
ftfeuuu* Kyin and Ma Ngwe Zan his 
wife Re, 8,500 at Rs. 1-8-0 per cent, per 
month granted an out and 0111 con¬ 
veyance oft A and B to Kyin ard his wife. 
No possession passed, interest was paid 
and Rs. 3*5oo out of the loan were 
repaid* leaving a balance of Rs. 5 ,oco. On 
Marto 4. 1903, Kyita and his wife obtained 
payment of Rs. 5>ooo from U Shwe Pe 
and his wife and epnyeied 4 and B to. 


them. On February 13, I 0 oKyin 
and his wife hrvfap advanced Rs. II. 
to Mynirg purchased properties C ard D> 
bv public auction hut no prsse c sfan passed.. 
On March 4. 1903, Kvin ard h ; s wife 
transferred their properties to U Shve 
Pe and his wife for Rs. 11.000. Rs-. 565 
having been paid in the meantime by 
Mvaing. TJ Shwe Pe and his wife, there¬ 
fore. became by cx facie conveyances f rom. 
Kvin and his wife vested in all the pm-, 
perties in su ; t. Myairg was no party to 
tVe^e transactions, but there was- cor¬ 
respondence showing that be was de 9 ’levs 

of having, and obtained the benefit of, a 
reduction in the rate of interest from 
one-eiehth per cent, per month to onepcE 
cent. 

On November 20.1005, Mva’rg conveyed 
his equity of redemption to Kyin and bis 
wife on the footing that he considered he 
had only granted mortgages over his 


property. 

U Shwe Pe having died his widow and 
children brought the suit for possession, 
of the lands against Kyin and bis wife. 
They resisted possession he ; nr given on 
the ground that U Shwe Pe and his wife 
well knew that in spi+e of the absolute 
conveyance to them, the tiue nalure of 
the transaction wa«t ore of mortgage upon 
the security of the properties, in partner far 
that they knew that Kyin and hi.* 5 wife 
were not in fact tpe owners, hut them¬ 
selves only lenders thereon. So that the 
transfer, although absolute in form was 
in truth and to the knowledge of both 
parties a transfer a von domino and the 
Kyinswere- purporting to fell rr,d the 
Shwe Pes were purporting to buv whatr. 
they both knew belonged to Myamg. 
When the case first came beforp tihe 
Board on appeal from the Chieft Court 
of Burma whch had granted a decree 
for possession, it was> held that the 
plaintiffs-appellants* case disclosed fll 

charge of fraud against tie responder** 
in relation to matters antecedent - trr the 
deeds of March A . iqo*. upon which 
charge much of the evidence tendered 
would he material, and tint sech'rr> 
did not preclude evidence of fraudulcn 
dealing with a third person's prop 
nor proof, of notice that the props 
purporting to he conveyed absolute!? 
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belonged to a third party w! o was rot 
a party to the- conveyance. Accerditialy 
a new 1 trial! was ordered w , ‘th the direc¬ 
tion. that, the evidence should be admitted 

subject to objection. The Tral Jrdre 
held that Myaing and the Kyins intended 
the transfers between them to be mort¬ 
gages, that Myaing’s object in the neaoti- 
ations which resulted in the deeds of 
March 4, 1903, wos to transfer the mort¬ 
gages to TJ Shwe Pe and that the latter 
knew this and agreed to take over the 
mortgages and so were guilty of fraud in 
taking absolute conveyances. So tresuit 
was dismissed. In appeal the learned 
Judges agreed with the findings as to the 
knowledge of U Shwe P e and the inten¬ 
tion of the parties but were of opinion 
that as Mvaing knew the nature of. the 
instruments- there was no antecedent 
fraud, nor wa-ir fraud at the time 
of; or: antecedent to,, the deeds of 
March 4, T903, alleged, and accordinelv 
passed a decree for possession. The defen d- 
ants appealed to; the Privy Council. 
Their lordships on- the finding of fact 
that when Shwe Pe took the conveyance 
from the Kyins he ; knew that it was 
a crmvevance- of property- which b el on red 
to Mva?ng* held that the fraud proceeded 
a non. domino. If section. 92 of the 
Indian. TSvidence Act applied, proviso 1 
would, be in point because it would be 
a fraud to insist upon a claim to pro¬ 
perty arising under such a transaction, 
the claimant- knowing, that, the true owner 
had: never-parted with it. But in their 
lordship*' opinion section 02 did not 
apply because the evidence, the admis¬ 
sibility of which 1 ' was in question, was 
evidence going to show what were the 
tights, of a third,person, namely, Myaing, 
ity, the Property., The language of section 
92 ip terms applied and applied alone "as 
between' the parties to* any such instru¬ 
ment or thehr representatives in interest .’* 
Wheneveraccordingly. evidence was 
tendered as. toi a transaction with a third 
paujtv it was not governed by the section 

or ~y TQ le of evidence which it 

cojitsiped, and. in such a case accord- 
lnglv the ordinary rules of evidence of 
equity ana gppd^ "conscience came into 
play unhampered*by the statutory restre- 
tions. It may also be noted^ thatit was 


proved by the original Judge of the 
Chief Court that Myaing and the Kevins 
meant their transactions to be mortrares 
and that Myaing’s object in the negotiations 
which resulted, in the convej’ances to U 
Shwe Pe. and his wife was to transfer 
those mortcages at a lower rate of inter¬ 
est, and U Shwe Pe's letters showed he 
knew this and agreed to take over a 
mortgage, so that by delibtratelv getting 
dpeds of sale executed a gross fraud on 
Myaing was perpetrated. On the other 
hand the Appellate Judges appear to hnv e 
thought that Mvaing was acquainted with 

the nature of the instruments so that the 
fraud could appear to be not so much the 
taking of absolute conveyances, but ti e 
assertions that they were absolute con¬ 
vey? nces. and not transfers of the original 
mortgages from the mortgagee. But a 
defendant relying on a rule of evidence 
which prevents a Court from taking certain 
evidence can hardlv be said to be guilty 
of a fraud. It may be otherwise In 
the case of a plaintiff. Applying the 
facts of that case to the facts of the case 
before us various discrepancies at once 
become apparent. The transaction of 
August 1Q12 was not in any event a 
transfer of the mortgage of August 1910, 
it was really a transaction between the 
owner and defendant No. 2 whereby 
Ps. ?Q9 vere paid out of which Rs. 200 
went to the Prior mortgagee, thus ex¬ 
tinguishing that mortgage. No question 
of fraud arises unless it be fr.aud to con¬ 
tend that a document which is on tie 
face of it a. sale-deed cannot be proved 
by oral evidence to be something else, in 
which case section 92 would be practically 
useless. The plaintiffs are now asking 
the Court to admit evidence that at the 
time the conveyance of August 1Q12 was 
executed as a result of which they got. 
free of their debt to defendant No. 1, 
obtained Rs. 109 for themselves and gave 
possession to the defendant No. 2, there 
was an oral agreement to re-eonvey, defen¬ 
dant No. 2 agreeing to pay himself h’*s 
capital and interest out of the profits. 
Admitting that defendant No. 2 knew that 
defendant No. i was only a mortgagee,, 
we cannot conclude that defendant No. 2 
got no title considering the other cir¬ 
cumstances. When the learned Appellate 
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Judge says that the object of the transfer 
to defendant No. z was to pay off the 
prior debt to obtain a further advance 
on the same security lie is begging the 
question. If a salt had been intended 
it would have been effected in exactly 
the same way, and the plaintiff has to 
prove, not that he can redeem the first 
mortgage as having been transferred to 
defendant No. z, but whether he can re¬ 
deem an ent rely different mortgage wbich 
he alleges exists between himself and 
defendant No. 2. Therefore, in our opin¬ 
ion, though the decision in Maung Kyin v. 
Ma Shwe La (x) enables the plaintiffs to 
prove that the transaction of August iqio 
was a mortgage that alone will not entitle 
them to recover back the property from 
defendant No. 2. 'I he learned Trial Judge 
points out that the real transferors in 
August 1912 were the plaintiffs, though 
Navalmal, as guardian of the minor de¬ 
fendant No. 1, executed the conveyance 
in order to avoid the trouble and ex¬ 
pense of taking a reconveyance from 
Navaimal, and that the whole considera¬ 
tion of Exhibit 32 had gone to the 
pirintiffs. But he seems to have thought 
on the strength of the evidence of certain 
exhibits that the value of the property 
in 1912 was in excess of Rs. 399 though 
the Government assessment was very 
low, and he believed the plaintiffs’ story 
about an agreement to re-convey because 
defend\nt No. 2 only derived it by say¬ 
ing he had left everything to Punam- 
chand, and Punamchand was not called 
as a witness though he was in Court 
The Joint Judge thought that the price 
pa : d was inadequate for an absolute 
transfer but the whole of his reasoning 
by which he comes to the conclusion 
that the transaction of August 1912 was 
a mortgage is in our opinion fallacious 
We do not exclude the possibility that 
defendant No. 2 Ireated the transaction 
as a mortgage and that if the plaintiffs 
are believed when they say there was an 
agreement to re-convey to them, that 
would be a finding of fact which we 
could not refuse to acknowledge in second 
appeal. But if the findings are based on 

opinion of the 
Court, is wrong, then it becomes a ques¬ 
tion .of law. The conclusion we hav$ 


come to is that on the fact - of this ca’id 
it can be distinguished from the case of 
Maung Kyin v. Ma Shwe La (1) and that 
the provisions of section 92 of the Indian' 
E violence Act preclude the plaintiffs from 
proving the agreement they "rely upon. 
We would allow the appeal and dismiss 
the suit with costs throughout except as- 
against defendant No v 1 -. - , 

Appeal -allowed, '/ 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 4 of 1923. 
Second Civil Appeal No. 20S op 1922. 

March 19, 1923^ .... - . • 

Present: —Mr. Kanhaiya 1 ^ 1 , J # . C. 

MOHKAM SINGH—Plaintiff— • 

Appellant j 

versus . • - • 

THAKUR CHANDRA PALSINGH-r 
Defendant —RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. 
XXXIV, r. 7— Redemption, suit for .— Usufruc¬ 
tuary mortgage — Decree, fdtm of — Accounts, 

Under Q. XXXIV, t. 7, of the Code of Civil 
Procedure it is open to the Court either to order 
that an account shall be taken of what, will be. 
due to the defendant for the principal and in¬ 
terest due on the mortgage, and for his costa of the 
suit, if any, or to declare the' amount due at the 
dxte of such order: but in cither case the Court 
should proceed to ascertain the amount which 
would be found due on the date which is tp be 
fixed for payment and specify what the conse-' 
quence of . the payment of that amount'or ! the 
non-payment thereof would-be. If it merely di¬ 
rects that an account should _J>e taken of what 
would be due to the mortgagee for the principal 
and'interest due on the mortgage, its order ivould 
be nothing more than an interlocutory order, to 
he followed by the making up of such an account* 
till which the preparation of the preliminary 
decree should be postponed, [p. 347, col. 1 

Appeal from a decree of the Officiat¬ 
ing Subordinate Judge, Unao, dated the 
5th September 1921. 

Mr. Blsheshwar Nath Srivastava, tor the 
Appellant. ‘ ; ; v ( 

Pa ndit Gokaran Nath Misra, tot the 

Respondent. . ' ’ i 
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JUDGMENT. —These nppeals arise out 
of a suit for redemption instituted by one 
of the original mortgagors in respect of 
a usufructuary mortgage effected by him 
and other - persons in favour of Umrao 
Singh, the grandfather of the defendant- 
respondent on the ist October 1874. The 
main questions for consideration were 
whether the usufruct of the mortgaged 
property was sufficient to pay the Interest 
payable under the deed of mortgage, whe¬ 
ther any surplus or deficiency had accrued 
on account thereof and whether either 
party was entitled to claim interest 
thereon. 

'The Trial Court passed a preliminary 
decree directing accounts to be taken 
without determining the amount which 
was' payable by the mortgagor on redemp¬ 
tion. r Subsequently it went into the 
accounts and determined the amount pay¬ 
able to the ‘ mortgagee and directed the 
plaintiff-appellant to pay the same within 
a certain period. No final decree was, 
however r framed in accordance with that 
direction. »*- • 

The entire procedure adopted by the Court 
below was irregular. Under O. XXXIV, 
r. 7, of the Code of Civil Procedure it is 
open to the Court either to order that 
an account shall be taken of what will be 
due to the defendant for the principal and 
interest due on the mortgage, and for *his 
costs of the suit, if any, or to declare 
the amount due at the date of such order; 
but in either case the Court should pro¬ 
ceed to ascertain the amount which would 
be found due on the date which is to be 
fixed for payment aDd specify what the 
consequence of the payment of that amount 

or the non-payment thereof would be. If 
it merely directs that an- account should 
be taken of what would be due to the 
mortgagee for the principal and interest 
due on the mortgage, as was originally 
done by the learned Subordinate Judge 
here, its order would be nothing more 
than an interlocutory order, to be follow¬ 
ed by the making up of such an account, 
till which the preparation of the prelimin¬ 
ary decree should be postponed. The 
Trial Court proceeded to prepare a pre¬ 
liminary-decree without waiting for the de¬ 
termination of the atiiount due on the* 
mortgage and the consequence was that 


the preliminary decree omitted to specify 
the amount which the mortgagor was 
required to pay. When the accounts 
were finallj r adjusted no preliminary decree 
w.is prepared but a formal order was 
framed, for which in a case of this 
character it was wholly inappropriate. 

The appeals are, therefore, allowed and 
the preliminary decree and the subsequent 
formal order prepared by the Trial Court 
are set aside and the suit remanded to 
that Court with a direction to reinstate 
it under its original number and to prepare 
a preliminary decree for redemption in 
accordance with law. The costs here and 
hitherto will abide the event. 

Appeals allowed. 

*. K. 


MADRAS HIGH COURT. 

Civil. Appeal No. 145 of 1921. 

April 17. 1923. 

Present. —-Mr. Justice Phillips and Mr. 
justice Venkatr.subba Rao. 

ThAREESARUMA and others— 
Defendants Nos. 6 To S—Appellants 

vers us 

The DEPUTY COLLECTOR, COCHIN 
and others—Plaintiff and Defendants 

—Respondents. 

Land Acquisition Act (I of 1894), ss. 23, 24—. 
Compensation. assessment of—Special value , whe¬ 
ther can be taken into account—Agricultural land 
assessed as building site — Trees, value of, whether 
can be allowed. 

In determining the amount of compensation 
ayable for the Compulsory acquisition of land 
y Government under the Land Acquisition Act 
the correct principle to apply is to assess the market 
value of the property not according to its present 
disposition but as laid out in the most lucrative 
and advantageous way in which owners could 
dspose of it. In assessing the market value of 
laud used for agricultural purposes, the Court must 
take into account its adaptability for building 
purposes and such other beneficial purposes to 
which it can be applied, fp. 349, col,-a.j 

If, however, the special value exists only for 
the particular purchaser who has obtained power 
of compulsory purchase it cannot be taken into 
consideration in fixing the, price. But when the 
special value exists also for other possible 
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purchasers, the owner is entitled to have this ele¬ 
ment of value taken into consideration, [p. 349 - 

The Quern v. Brown, (1867) 2 Q. B. 630: 36 L. J. 

Q. B. 322, In re Lucas and Chesterfield Gas and 
Water Board. (i 9 °Q) 1 R- B.iS at pp. 30. 31: 77 
L. T. K B. iooq. 9Q L. T. 7 & 7 > 72 J. P- 437 : 6 L. 
G R 1106: 2 4 T. L. R- 858: In re Bwllfa and 
AlerthyrDare Steam Collieries (x Sox),Limited and the 
Pontypridd Waterworks Company , (1902) 2 K. B. 135 
at p. i 4 r; 7 c L. J. K. B. 613; 87 L, T. 29*; 50 W. 

R. 627: 18 T. L. R. 6^.j: Wernicke v. Secretary of 

State for India, 2 Tnd. Cas. 562: *3 C. W . N 1046 at 
p 1049- KaHas Chandra Mitra v. Secretary of State, 
18 Ind.'Cas. 638; 17 C. L- J- 34 at p. 33 : Premchand 
Burral v. Collector of Calcutta, 2 C. ro3; 1 Ind. 
Tur. 267: 1 Ind. Dec. fN. 9 .i 3 <> 3 : Collector of 

Poona v. Kashineuh Khasziwala, 10 B. 585; 5, 
Ind De". (N. S.) 778: In the matter of the Lands 

4c(ji<isitton Art X of 1870; Munji Khetsey, 15 
B 279; 8 Tnd. Dec. (N. S ) 189 and Raghunath Rao 
v Secretary of Stale for India , 60 Ind- Cas. 187; 
13L. W. ix: 39 M. L. J- Oiy, (1920) M. W. N. 759; 
28 M. L. T. 397 : 44 M. 264, considered and 

1 * J 

Where agricultural lands are valued as building 
sites, the claimants are not entitled to ask that the 
trees standing on the lands should be separately 
assessed and valued as fruit bearing trees, since 
what is awarded is an inclusive price. [p. 33 i. 

col. i.} 

Appeal against an order of the District 
Court. South Malabar, in Land Acquisi¬ 
tion Case No. 2 of iqiq. 

Mr. C. V. Ananthakrtshna Aiyar, for the 
Appellants. 

Messrs. M. C. Madhuvan Nair, 0. T. 
Govtndun- Na.mbiar and T. S. Vhwunatha 
Aiyar, for the Resn or.de its. 

JUDGMENT. 

Phillips, J—I think the District Judge 
is inclined to allow insufficient weight to 
the award itself, which is the estimate of 
an impartial officer, based upon evidence 
and personal enquiry, and cannot 
therefore he ignored in coming to a con¬ 
clusion on the evidence, but notwithr 
standing this I am not prepared, to differ 
from his conclusions and 1 T agree in the 
order proposed by my learned/brother. 

Venkatasubba Rao, J/—The land 
acquired is 6 acres 56 cents in 
extent and is in Cochin Town. The 
learned District Judge has very clearly 
set out in his iudgment the situation of 
the land, audit is sufficient for the present 
purpose to say that it is close to Ka lvetti 
densely covered with, houses and that a 
tidal cha nnel runs through* it. On.the west 
is 1 the European quarter fronting tne sea 
and on tne north is the commercial land* 


abetting' on the back water. The learned 
District Judge has proceeded on the assump¬ 
tion that tiie value of the land intheafore- 
said two localities cannot furnish any basis 
for purposes of comparison and this has 
not been seriouslv attacked before us. 

The main question, however, is, is 
the value to be assessed 1 on- the 
footing that the land is agricultural; 
as has been done by the Deputy' Collector 
or its adaptability for building 1 pur¬ 
poses to he taken into consideration, as 1 
has been done ov the District Judge ?' 
On behalf of the Government three wit¬ 
nesses were examined. The first witness, 
who is a Municipal Councillor, admits that 
on the acquired portion people have lived 1 
for a long tih-e and that there were tiled' 
dwelling houses. Be; however, states that* 
it Is mars hv an d not fit* for c ommercia 1 pur¬ 
poses. and that’ respectable people would 
not live there. The second witness says 
tha t, except for 60 feet brea dth of the canal, 1 
the whole site is available for house build¬ 
ing and admits that the most profit's bib 
way of developing the acquired land 1 would' 
be to deepen the channel and use the banks 
for warehouses. He also says that res 1 
pectable people would not live on' the rite 
and the third witness similarly deposes 
that the land is not fit for mercantile pur¬ 
poses, that it is not healthy and that well- 
to-do people would not live tBere. The 
effect of the evidence is that the sanitary' 
conditions are not satisfactory and that 
people, whoca n afford to live in more Healthy 
surroundings 01 in more fashionable 
parts of the town, would not generally 
reside on the site acquired 1 . The land has' 
been acquired for building purposes and it 
is not disputed that, when it iyrecteiteedj. 
it ca n be’ rendered-suitable- for* house- sites- 

The learned District Jud£e l as held*tHat v 
the owner is entitled to the valte obtain- 
a bie in open market forthe tend if putto itr 
most lucrative use. Tt seems to me that' 
he has stated the principle correctly. In the 
Queen v. BrcwttT'T)'agricultural'' land was" 
held to have a-potential value for building' 
purposes, Cockbum; C!J., observing "J ur T 
••• • • • • • • • « «.« » • • 

may ta ke into account*not only tne present: 
purpose to which the tend 7 fa applied; but 

(r) (1867) 2 Q: B. 03<>r3*L. JV 3 »* 
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also any other more beneficial prrpose to 
wnich in the course of events at do remote 
period it may be applied....../' 

If the special value exists only for the 
particular purchaser who has obtained power 
of compulsory purchase it cannot be taken 
into consideration in fixing the price. But 
when the sepcia lvalue exists a Iso I or other 
possible purchasers, the owner is entitled 
to have this element of value taken into 
consideration. See the observations of 
Lord Moulton in In re Lucas and Chester¬ 
field Gas and Water Board (2). The princi¬ 
ple underlying this dictum is that the 
purpose for wnich the land is acquired 
should not be taken into consideration, 
for, if it were so, the public would be 
purchasing £S it were, its own improve¬ 
ments. See Wer niche v, Secretary oj State 
for India (3). Land Acquisition Act, 
section 24 (5) embodies this rule. But 
when the special value exists for other 
possible purchasers, there is a market in 
which the special value goes towards fixing 
the mark;et price. See again the obser¬ 
vations of Lord Moulton in In re Lucas and 
Chesterfield Ga s and Water Boa rd (2) above 
cited. Under section 23, the Court is to 

take into consideration tne market value 

of the land. Tne expression “market value” 
has been described as the pTiee that an 
owner, willing and not obliged to sell, might 
reasonably expect to obtain from a willing 
purchaser, 'Kaila Chandra Mil fa v. Sec- 
reta ry of Sta te (4), a nd the specia 1 a da pta - 
hility for building purposes has been re¬ 
peatedly held to be an element to be ta ken 
into consideration. “If, tor instance, says 
Vaughan Williams, L. J., m InrcBwllfa 
and Merthyr Dare Steam Collieries (1-891), 
Limited and the Pontypridd Waterworks 
Company (5) “he (the umpire) has to assess 
the value *of land which is used as a n a gri¬ 
cultural land, he is entitled to take into 
•consideration its adaptability for building 
land, because that is a fact which is in 
existence at the time the notice to treat 
Is given." 


The value for future purposes is gene¬ 
rally referred to as the potential value of 
the laud. "The Tribuna Is assessing com¬ 
pensation may take into account not only 
the present purpose to which tne land is 
applied, but also any other more benefi¬ 
cial purpose to which, in the course of 
events, it might within a reasonable period 

be applied...’ Lord La Is bury's 

Laws of England,\ol.II, p. 37. 

This is a well established principle and has 
been recognised in numerous decisions in 
India. It was held in Premchand Bur rat 
v. Collector of Calcutta (6) that the 
correct principle to apply is to assess tne 
marked value ol the properly not accord¬ 
ing to its present disposition bul as laid out 
in the most lucrative a udo dvautageous way 
in which the owners could dispose ol it 
(page 108.) Similarly in Collector of 
Poona v. Kashina th Khasgiwala (7} 
where the laud acquired was originally 
devoted to agricultural purposes, com¬ 
pensation was awarded on the looting of 
the most lucrative use of the land, end it 
was not disputed that there the most ad¬ 
vantageous way was to use it tor building 
purposes. Tins principle was applied in 
In the mutter of The Land Acquisition Act 
X of 1870; A funji Khetsey (8) where 
the land acquired lay in the vicinity 
of a town where building was going 
on and there was a fair probability ol the 
owner being able, owing to its situation, 
to sell or lease his land f or buildirg purpose®. 
I may also refer to a recent decision of 
this Court in Rughunath Rao v. Secretary 
of State for India (9) which recognises this 
principle. 

The Deputy Collector arrived at the \alue 
of the land by capitalizing income. The 
income was neoessarib' oJ the land accord¬ 
ing to its present disposition and not as 
laid out in the most lucrative and advan¬ 
tageous way in which the owner could dis¬ 
pose of it. The income was of the laud as 
used for agxicultnra .1 purposes. The me¬ 
thod adopted is opposed to the principle 


fa) (1900)* Jt. B. x* at pp. 30. 3*1 77 L. J. Ki 
B. X009; 90 L T. 7 * 7 ; 7 * 5•4371 * b, 
x xo#j aaT- I*. *- *. , 

fad. Cas. *3 C. W. JN. X046j at p. 1040, 

<4) x* lad. Caa. *3*1 *7 C. b. J. 34 at p. 35. 

(5) (X0O2) 2 K. B. 133 at p. 141; 71 I,. J.tK. B. 
Ax 3{ *7 I* X. 29XI 50 W. R. 6271 X. I*. R. *04. 


(6) 2 C. 103; x lad. Jar. 2*71 1 had. Dec. (k. b.) 
363. 

17) 10 B. 385; 5 bid. Dec. (n. s.) 778. 

18) 15 B. 279; 8 bid. Dec. (N. S.) 189. 

(9) 60 Ind. Cas. 187: 13 b. W. 11; 39 M. L. J. 6agj 
fiflso) M. W. N. 759 ; ** b- Ti 3971 44 2*4. 
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8s enunciated in the decisions on the sub¬ 
ject both English and Indian. The learned 
District Judge, on the other hand, has adopt¬ 
ed the method of valuation of fixing the 
price with reference to the \ a lueol the lands 
adjacent to the land acquired and posses¬ 
sing similar advantages. I have no doubt 
wha tsoever tha t he has a dopled the correct 
method. 

I have so far dealt with the principle 
to be applied in determining the com¬ 
pensation. The next question to be decid¬ 
ed is, has the District Judge come to a 
right conclusion on the evidence before him? 

In my opinion he has correctly appreciat¬ 
ed the evidence and as I agree with his 
conclusion I shall deal with this aspect 
of the case very briefly. Re has adverted 
to the sale-deeds covering the lands in the 
vicinity. Of these it seems to me that the 
following are material and furnish the 
basis for the valuation of the land in ques¬ 
tion (i) Exhibit IX relates to No. 3C9 
sold in 1913 at Rs. 75 per cent. (2) Exhibit 
VI relates to No. 362 sold in I9i6at Rs. 80 
per cent. (3) Exhibit VIII relates to No. 3C0 
sold in 1917 at Rs. loo per cent. (4) Exhibit 
XI relates to the 30 year leases granted by 

1.1 •% m •• * • . . _ . .. _ 
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the Municipality in 1918 at Rs. 176 to 
Rs. 225 per cent of the Survey No. 578 re¬ 
claimed by the Mi nicipality. Then we 
have another class of sale-deeds which 
have not the same direct bearing on the 
question but which in a greater or less de¬ 
gree prove that the value of the land has 
been rising and is generally high throughout 
Cochin (1) Exhibit VII which relates to 
No. 79 sold for Rs. 170 per cent in I9i9after 
the date of the notification, (2) Exhibit HI 
which relates to No. 607 which fetched 
in 1918 Rs. 700 a cent, (3) Exhibit XXIII 
which elates to No. 571 which fetched 
Rs. r, 44 ° P er cent. This was in 1919 after 
the date of the notification. On this 
material and on some oral evidence the Dis¬ 
trict judge came to the concli sion that 
Rs. 100 a cent fairly represents the value of 
the sites with a good road frontage in the 
locality in question. I am not prepared 
to disagree with him. As was observed in 
The Trustees for the Improvement of the City 
of Bombay v. Karsandas (i 0 ), n o evidence 
of former sales can be obtained which 

^ ^ $88^* CaS * 45Ii 33 a * P- 33! XG Bon. 


shall be precisely parallel in all its circum¬ 
stances to the sale of the land compulsorily 
acquired and differences exist and it is 
impossible to state with precision what 
a Ho wa nee should be nia de i or t hem. The 
learned District Judge has rightly refused 

to adopt a valuation based upon Exhibits 

III and XXIII. The lands comprised 
by them are situated in the northern por¬ 
tion which, as already observed is the vali - 
able commercial land abutting on the back 
water. No, 79 fetched no doubt Rs. 170 pel 
cent, but this fact is not very useful not 
only because the sale was subsequent to 
the date of the notification but also because 
the plot is as the District Judge describes 
it, ‘a good corner block.' I may heie state 
that, in respect of the land covered by 
Exhibit XI, it costs the Municipality 
Rs. 80 per cent to re-claim it. It was argued 
on behalf of some of the claima nts that the 
30 years leases of this re-elainied land fetch¬ 
ed on the average Rs. 200 per cent and de¬ 
ducting Rs. 80 from it a compensation of 
at least Rs. 120 per cent should have been 
awarded. But this argument ignores the 
fact that the situation of the re-claimed land 
No. 578, is more favourable than that of 
the land in question. The former is much 
nearer the commercial quarter of the town. 
Dealing with individual claims in regard to 
Nos.373 to 375, the District Judge thinks 
that as they constitute a compact site 
Rs. 100 pei cent would be reasonable and 
he deducts as cost of re-clamation Rs. 60 
and awards Rs. 40 per cent. I am satis¬ 
fied that this is a fair valuation. It is 
difficult to say whether Rs. ico or Rs. i^o 
or a little more or less is the proper value 
of the land and it is equa lly difficult to say 

whether the cost of re-clamation would -be 

Rs. 80 or Rs. 60 or some other figure near it. 
The District Judge had beiore him the evi¬ 
dence that it costs the Municipality 
Rs. 80 pei cent, to re-claim the land covered 
by Exhibit XI. It is, indeed, impossible 
to accurately estimate the cost of the re¬ 
clamation. It wrill depend upon the state 
of the land acquired and cost of labour 
and. material. As their Eordships of the 
Judicial Committee observed Secretary of 
State for Foreign Affairs v. Charlesuofih 

Pilling & Co. (ii), -Tneudh' an en^im? 
(ix) 2 # B< ij 2l I. A. iax( • 0*7< *' C, JiM (Fi C)> 
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relating to subjects abounding with uncer¬ 
tainties thsre is more than ordinary room 
for guess-work and it world be very unfair 
to require an exact exposition of reasons for 
the conclusions anived at.” On the whole 
however I have come to the conclusion 
that Rs'. 40 per cent , is a propel valuation. 

In regard to the valuation of a house 
on this site there nas been some dispute. 
Thelearned District Judge allowed Rs. 2000 
for it. There is evidence that it is worth 
that sum and there is no evidence contra . 

Mr. Ananta krishna Aiyar argued on be¬ 
half ot the claimants to whom these por¬ 
tions of the land belonged that his clients 
were entitled to the value of the trees on 
the land on the footing that they were fruit 
beating trees. This contention is unten¬ 
able because the basis of the calculation 
being that tne lands are valued as build¬ 
ing sites, the claimants cannot also have 
an advantage to which they will be en¬ 
titled only if the lands have been dealt 
with as agricultural lands, on the other hand 
wuat has been awarded is an inclusive 
price; and the claimants cannot be heard 
to say that th.:trees should be separately 
assessed as fruit bearing trees. 

The next item to be dealt with is item 
No. 392. For the landand houses the Dis¬ 
trict Judge has awarded Rs. 6,000. Tire 
valuation of Rs. 75 per cent allowing for 
the inferiority of the site is, in my opinion 
light. Tne houses are valued at Rs. 4,800 
and I am not prepared to say that 
the amount is excessive. The District 
Judge ‘also takes note of the fact that 
there was an offer of Rs. 6,000 for the land 
and the houses together. I see no reason 
to differ from the findings of the District 

Judge on any of these points. 

These conclusions will entail the dis¬ 
missal of Appeal No. 145 of 1921 and the 
memorandum of cross-appeal filed on be¬ 
half of the first respondent, the Deputy 
Collector of Cochin. They will accordingly 
be dismissed with costs. So far as the 
memorandum of objections is concerned, 
the costs will be paid by the first respon¬ 
dent to the appellant and third respond¬ 
ent separately and will be taxed on the 
respective amounts claimed against each 
in the memorandum of objections. 

There remains only one matter to be 


dealt with, the compensation fixed 
in respect of No. 378. The Distiict 
Judge allowed only Rs. 50 per cent 
on the ground that the land in question 
did not have 0 proper access or a good 
frontage. He further allowed Rs. i,rco 
for a house standing on the site. Adding 
the statutory 15 p?r cent he fixed tne total 
sum at Rs. 1,830. This valuation was 
not seriously disputed either by the claim¬ 
ant or by the learned Advocate-General 
who appeared onbehalf ol the Government. 
The District Judge howe\er, was ui der 0 
misapprehension as regards this portion of 
the claim. Re thought that there was 
an omission on the part of the owner 
to ma ke a claim pursuant to the nolice 
given under section 9, and he held that 
section25 (2) was, therefore, ajq lieu Idea ud 
refused to grant as compensation more 
than the amount awarded by the Collec¬ 
tor, namely, Rs. 1,530 odd a It "hoi gli on the 
merits he came to the conclusion that 
Rs. 1,840 was the correct valuation. It is 
now conceded that there was a claim 
pursuant to the notice under section 9 
and that there was an oversight on 
the part of the District Judge. The 
learned Advocate-General, however, 
sought to support the judgment on the 
ground that it appears from the record 
that the application by tiie owner under 
section 18 requiting a reference to the 
Court was ma.de after the expiry of the 
period of six weeks mentioned in clause 2 
of that section. The point was for the 
first time taken before us, and we are not 
in a position to say that if an opportunity 
had been given to the owner, he would not 
have had an answer on this part of the 
case, and we cannot see our way to allow 
this objection to prevail. That objection 
failing, we must necessarily allow the 
memorandum of cross-object ions filed by 
the second respondent to the extent found 
in his favour by the District Judge. He 
will pay and receive proportionate costs 
both here and in the lower Court. 

v. n. v. Detrec modified . 

X. K. 
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SIVA RAlI V. Sil,\R. 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

rent Appeal No. 34 OF x 9 22 - 
March J4, I 9 2 3- 

Present: —Mr. Simpson, A. J.C. 

SIYA RaM—plaintiff—Appellant 
j. , versus 

SALIK—Defendant—Respondent. 

Shankalup grant, whether transferable —Marwat, 
whether transferable. 

Land which is shankalup and resuinable is not 
transferable. 

A marwat grant though not resumable is not 
transferable. . 

Appeal from a decree of the lbird 
Additional District Judge, Sitapur, 
dated the 12th September 1922, reversing 
that of the Assistant Collector, First Class, 
Sitapur, dated the 5th October 1921. 

Mr. H. K. Ghosh, for the Appellant. 

Mr. Rabi Shanker, for the Respondent. 
JUDGMENT. —-This is second appeal by 
a plaintiff. Tbe suit was one for arrears 
of rent. The land in suit forms part ol a 
tnmfi. The facts a re probably stated more 
or less correctly by Salik the defendant exa¬ 
mined asD. W. No. 1. The grant was made 
to Salik’s father Jhao Ram who was killed 
fighting for the taluqcLar. The grant of 
this kind is called marwat and is not 
transferable. There is other evidence to 
which I will come later that the grant 
■was not marwat but was shankalup and 
resumable. In that case also it was not 
transferable. I do not decide this point. 

As I have said Salik is the son of Jhao 
Ram. Jhao Ram had altogether seven 
sons. But apparently five of them have 
died childless and Salik is the only surviv¬ 
ing son. There is, however, Sudaxshan, 
son of Bindra who was the eldest son. 
According to Salik, Bindra managed the 
land while Salik was away at another 
village. But Bindra used to pay him 
half of the profits. After Bindra's death 
Salik undertook "the management ot the 
land and for a time Salik cultivated part 
and Sudarshan cultivated part. Then 
Sudarshan gave a possessory mortgage, 
presumbly of his own portion of land, to 
one Raghubar who appears to have culti¬ 
vated it in right of this mortgage. He died 
and apparently his son Beni Madho 
cultivated after him. Then Sudarshan re¬ 
deemed this mortgage and granted 
possessory mortgage in favour of the 


plaintiff. But Salik had obtained posses¬ 
sion of the land and was cultivating it. 
On these facts plaintiff sued Salik for 
the whole of the rent. The learned 
Assistant Collector gave him a decree 
regarding Salik as a tenant, Sudar¬ 
shan as the owner and the plaintiff 
as the representative of Sudar¬ 
shan. Salik appealed. The learned Ses¬ 
sions Judge reversed this decree. He held 
in the first place that Sudarshan had 
no right of alienation and consequently 
the plaintiff possessed no right in 
land. Secondly he held that the relation 
of landlord and tenant did not exist 
between the parties 

As regards the second point it can 
be got over by a resort to section 127 
of the Rent Act. Salik may not be 
the plaintiff's tenant, but if the plaint¬ 
iff is entitled to eject him as -a tres¬ 
passer, he has an option of treating him 
as a tenant and suing him for rent. 

If the first objection holds good, the 
plaintiff cannot resort to section 127 
because he has no title to possession, 
his own title being defective. 

According to Exhibit C which is a list 
prepared in the year 1863 this land is 
shankalup and Tesumable. No resuTUable 
grant is transferable. According to the 
defendant’s evidence the land is marwat 
and in that case it is not transferable, 
although it is not resumable, and that 
point can undoubtedly be taken by 
Salik because he has certain rights 
of inheritance in this land which nrfght 
be prejudiced by a decision against him* 
In the present suit also he Is in posses¬ 
sion and the plaintiff cannot get the laud 
from him unless he shows a title m 
himself or at least an acceptance °* 
his title by the defendant. 

hoi these reasons the appeal i's dis¬ 
missed with costs. 

2 K 

Appeal 
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JANG BAHADUR SINGH V. RANJIT SINGH. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

' Second Civil Appeal No. 267 of 1922 . 

April 27, 1923. 

Present: —Mr. Dalai, J. C. 

JANG BaHaDUR SINGH— Defendant 

—Appellant 
versus 

RAN JIT SINGH and others—Plaintiffs 

— respondents. 

Hindu Law — Joint family—Alienation by 
father — ‘After-born son, xwhether can challenge aliena¬ 
tion—Suit by son in existence, effect of—Necessity 
—Burden of proof—Presumption. 

Wnere a Hindu son brought a suit to challenge 
an alienation of family propeity made by his 
father, but before the suit could be decided another 
son was born to the alienor ; 

Held, that the cause of action had not been 
exhausted before the birth of the second sou and 
the latter was, therefore, entitled to bring a suit 
to challenge the alienation, [p. H 5 - 1 » c °l* 1 0 

Bhup Kuar v. Balbir Sahai, G4 Ind. Cas. 865; 
19 A. L. J. 978; 44 A - ^o; (1922) A. I. R. (A.) 34 2 > 

relied on. , . . .. 

Wneie there has been a transfer of family 
property by a Hindu father for cash down and 
the son of the transferor contests the legality 
of the sale the burden lies on the vendee to 
prove the valid nature of the consideration. 

(p. 354, col. 1.] A . e 

Where a Hindu father makes a transfer of 
family property and his minor sons 
are nominally joined in the transfer the P^-“ 
sumption is that the transfer has been made by 
the lather in his capacity as manager of the family. 

^Matesh Dat^ Ram Asre, 67 Ind. Cas. 8141 
9 O. L. J. 138 ; 4 U. P. I*. R- ('O.) 38 ; (1922) A. 

I. R. (O.) 114. distinguished. 

Appeal from a decree of the District 
Jud'e Fyzabad, dated the 25 th May 
1922, upholding that of the Additional 
Subordinate Judge, Fyzabad, dated the 
3rd November 1921. 

Mr. Rajeshwari Prasad, for tbe Ajpel- 

k n jy[r. H. Husain, for the Respondents. 

JUDGMENT. —One Gaya Bjkhsh Singh 
has two sons, the plaintiff Ranjit S'n^ 
and the defendant Chhedi Singh. On 
22nd May 1911, Gaya Bakhsli S.ngli sold 
a certain ancestral family property to 
the defendant Jang Bahadur. On that 
date Chhedi Singh was in existence, but 
not the plaintiff Ranjit Singh. On 2IS J 
January 1916, Gaya Bakhsli Singh and 
hi3 two sons, under the guardianship 
of their mother, mortgaged some other 
ancestral family property for Rs. 700 
to the same Jang Bahadur Singh and 


cases. 


3§3 


subsequently on 16th July of the same 
vear a deed of further charge of Rs. 200 
was executed under similar circumstances 
Ranjit Singh brought the present suit 
in 19? o for possess’on of the property 
transferred under the sale-deed and the 
two deeds of mortgage on the ground 
that the transfers were not made by 
the manager of the jo nt Hindu family 
ior legal necessity or for the payment 
of antecedent debts. The Court of first 
instance of the Additional Subordinate 
Judge of Fyzabad decreed the suit on 
condition of the plaintiff paying to the 
transferee Rs. 3,149-5-0, the amount wh cb 
he considered to be valid of the considera¬ 
tions of the sale-deed and tr.e mortgage 

de Tang Bahadur’s appeal to the learned 
District J udge of Pyzabad was dismissed 
and he has come nc-rc in second appealI. 
it was first argued that the plaintiff 
had no cause of action as regards the 
sale because he was not in existence a 
the t ; me of the sale-deed. Chhedi Singh 
was i "existence at the time, lilt it was 
represented that the cause of action, 
which existed in Chhedi Singh, was ex¬ 
hausted by his bringing a suit in 1913 
tor the recovery of the property said ** 
was admitted that Ranjit Singh on birth 
would have acquired a cause of action 
to sue on the basis of tne sale-deed 
because of the existence of Chhedi Singh 
at the t me of the sale, if Chhedi Singh 
had not brought a suit to Contest the 
s'le-deed prior to the b rth of the 

it has to be noticed, however, 

tuat the suit was not decided till after the 
bhth Of Ranjit Singh. For this reason, 
I am of opinion that the cause of action 
still existed in the family and that 
Ranjit Singh on hs birth acquiredla 
right to it. Such was the opinion of the 
Allahabad High Cou t under circum¬ 
stances similar to those o the present 
case in Bhup Kuar v. Balbtr Sahai (i) 

It was arg 

Counsel that the dismissal of the slut 
was to lave effect from the dare of 
institution of his suit by Chhedi Singh 
and that, therefore, it should be held 

( 1 ) 64 Ind. Cas. 885 ; 19 A. L. J. 97 8 : 44 A . *9*1 
(1932) A. I. R. (A) 34*- 
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tii.it Ciihedi Siugh liad no cause of action 
0:1 tiu dite oi the institution of the 
suit. This argument does not impress 
me. In that suit it was not held that 
Chhedi Singh hod no light to sue. 
Ohhedi Singh's suit tailed on the 
merits. There can be no question about 
his having a cause of action to get the 
s-ile set aside so tar as it was not exe¬ 
cuted tor legal family necessity or tor 
tiie payment of antecedent debt. The 
ciuse ot action did exist, and the only 
question is whether it had come to an 
end when Ran jit Singh was born. If it 
had come to an end of conrse there 
would have been no cause ot action 
when Rrinjit Singh was born to sue 
to avoid the sale-deed. The present suit 
by Ranjit Singh is, therefore, tenable. 

The next point was that the property 
having passed out of the family the 
burden lay on the plaintiff son to prove 
that the transfer was made for an im¬ 
moral purpose by the manager ot the 
family. Tnis principle of law applies only 
wnere tbe property has passed out of 
the family by to reclosure or sale in 
execution of a decree or where such a 
decree has been passed and new rights 
have come into existence. Where there 
has been a transfer tor cash down and 
the son contests the legality of the sale 
the burden lies on the vendee to prove 
valid nature of the consideration. The 
argument of the appellant’s learned 
Counsel that the fact of Chhedi Singh 
filing a suit to recover half the property 
amounted to a partition between hint and 
his rather deserves no comment. Chhedi 
Singh was a minor at the time and 
there was n o intention on bis part to 
separate Irurn his father It has b^n 

no ld s b n a r b t° th C -° Urts that there has been 

no separation in the family. This argu- 
“ e ?‘ " as glanced tc/ conine Z 

Srft to haIf th ° P ro P er *y in 

The other grounds of appeal were 
common to both transactions of sale and 
mortgage. It was argued that the bulk 
oi the consideration in both cases was- 
held tc> be valid and that, therefore, the 
suit should have been dismissed. In 
the case of sale, Rs. 2,000 out 0 f the 
consideration of Rs. 3,000 was held by 
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the liwer Courts to be valid, and In the 
case of the two mortgages over Rs» 730 
out of Rs. 1,900 was held to have been 
borrowed without legal necessity. It 
cmnot, therefore, be said that the trans¬ 
fer was valid for the bulk of the con¬ 
sideration. 

As regards the mortgages it was argued 
ou the authority of Mahesh Dat v. Ram 
Asre (2) that the plaintiff could obtain 
possession of only Ins one-third share of 
the propeity in suit because he was a 
party to the transfers under tbe guardian¬ 
ship of his mother. The case referred to 
by the learned Counsel was one where a 
brother and liis two minor brothers under 
the guardianship of their motper had 
executed a transfer. In such a case a 
presumption may arise that the manager 
(brother) was not acting as the karta or 
manager of the family. The piesent case 
where a father makes a transfer and his 
minor sons are nominally jdned, the 
presumption is that the transfer has been 
made by the father in his capacitj 7 as 
manager. 

As regards ground No. 5 Chhedi Singh 
did not sue in 1913 in a representative 
character, and the decision in his suit 

cannot bind the Plaintiff. 

* • 

I shall not consider grounds of appeal 
Nos. 6, 7, 8 and 9, because they relate 
to the validity or otherwise of certain 
items making up the considerations of 
the different transfers and - in this matter 
the findings of the lower Courts are bind- 
in on this Couit. 

I dismiss this appeal with costs. 

Appeal dismissed. 

Z. K. 

(2) 67 Ind. Cas. 814; 9 O. L. J. 138; 4 U. P. UK 
(O.) J8; (1932) A. I. R. (O.) 114. 
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JAMNABAI 0. PA8AI3HOY HBPTOOI.A. 

PBIVY COUNCIL. 

Appeal vkoic the Bombay Hloh Court. 

June 12,1923. 

Pre tenl:— -Lord Sumner, Lord .Fhillimore, 
Sir John Edge and Mr. Ameer Ali. 
JAMNABAI— Appeuant 

versus 

KAZALBHOY HEPXOOLA and others— 

Respondents. 

Contract Act (IX of 1872), s. 22—■ Cvmpromite 
—Mistake of fact—Substantial injustice. 

A compromise arrived at by tne parties to a 
suit under a mistake of fact by one of the m cannot 
be set aside unless serious and substantial injus¬ 
tice is shown to result therefrom, [p* 33 ^» cob x 0 
Consolidated appeals liom a judgment 
and two decrees of the Bombay High 
Court. 

Messrs. De Gruyther, K. C., and J. M. 
Partkh, for the Appellant. 

Sir George Lowndes, K. C., and Mr. 
E. B. Raikes, for the Respondents. 

JUDGMENT. 

- Lord Sumner. —These are consolidated 
appeals by one Jamnabai, the widow and 
executrix of Tricum Nathoo, who died 
so long ago as 1892. He had been a 
partner in a tnuccadamage firm, Khimji 
Jiwa and Co., with a gentleman called 
Khimji Jiwa, who had retired from tne 
firm and had died before the time at which 
Tricum Nathoo died. 'The widow Jamna¬ 
bai commenced these' proceedings against 
certain persons who continued to cany 
on the same business as had been carried 
on by her late husband in partnership, 
although they changed the name of tbe 
firm. She brought an action for accounts, 
the principal object of which, so far as 
the present appeals are concerned, was 
to obtain anaccount and a share of cer¬ 
tain buildings and the rents produced by 
those buildings, which originally had been 
purchased by her late husband and his 
partner while they were still in partner¬ 
ship. The buildings consisted on the one 
hand of a house built on the estate of the 
Port Trust in Bombay, and on tne other 
of sundry go downs which were used in 
some way, not very clear, down to the date 
of the proceedings, by the defendants. 

There are two appeals, from two decrees , 
Which have been consolidated. 

The first appeal relates to the alleged right 
of the plaintiff to have am acceunt taken 


oves 0 long se'.ies of years of the rents 
and profits of the godowns, she herself 
bringing into account the rents of tne 
house, but this apparently is a secondary 
matter, for the house has fallen into 
decay and is almost worthless. 

The second appeal is brought in order 
that the appellant, Jamnabai, may have 
the opportunity ot establishing her late 
husband’s interest in the partnership 
business beyond the date to which the 
partnership account had been stated and 
balanced, and may have an account for 
that purpose. In order to si’cceed in that 
appeal, she has to establish her right to 
have an order set aside, which was in 
point of fact consented to by her Advocate 
before the learned Judge who made the 
order. It may be convenient to dispose 
of the second a ppeal quite shortly. 

Tne learned Judge r ecords that when he 
had expressed the opinion tnat the form 
in which a previous order had been drawn 
updid not prevent tne plaintifi from being 
entitled to have its terms rectified and to 
have the accounts, which sue desired to 
obtain, ta ken on a looting wider than its 
terms stated, her Counsel, ha vingapparent¬ 
ly considered the matter, intimated that 
he did not press to have anaccount actually 
ta ken, ana that he would be content with an 
order in her favour lor payment ot a 
particular sum which, according to 
the not* which the learned Judge 
took, was accepted by the learned 
Counsel, because he conceived it to be 
an amount agreed up to the date of 
the deatn of Tricum Nathoo, whereas it 
appears that it was really an amount agreed 
only up to the date oi the last adjustment 
made in his life time, which was something 
like two years earlier. To that extent 
there is ground lor saying if the learned 
Judge's note was correct as a statement ot 
the reasons whicn prompted the Advocate 
at tne tim;, that the Advocate gave this 
consent under a mistake of fact, tne grav¬ 
ity of which may be substantial 01 may 
not, and when the plaintifi discovered, 
at she a ter wards did, that tnis order 
ht d been made, under which she would 
get payment of thia particular sum, but 
wovld not get the occnunt which she de¬ 
sired, she took proceedings to get the con- 
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sent order set aside and to prefer hex 
claim to the account. 

Their Lordships have had on both 
appeals the advantage of an argument 
from Mr. DeGruyther, on behalf of the 


reasons and apparently held as co-owueW 
in equal moieties. 

The High Court examined the fact# 
with some care and based their judgment 
upon the conclusion of fact that the 


appellant,equally illuminating andccndid. true position was co-ownership in the 


With regard to this appeal he accepted 
as the law, which governs his position, 
that serious and substantial injustice to 
nis client must be shown to result from 
letting the consent order stand which 

was made under tne circumstances men¬ 
tioned. There has been some controversy 
as to whether his client was consulted 
by her Advocate at the tim e when the 
consent was given. Upon that the Digb 
Court express no definite opinion, and 
all tneir Lordships need say is that tney 
hive not formed the affirmative opinion 
that she and her brother, who was assist¬ 
ing her and was present in Court, were not 
cognisant of what was going on, but it 
is unnecessary to express a definite opinion 
about it. The High Coirt after examin¬ 
ing the circumstances with some care 
came formally to the conclusion that, 
so xar from any possible injustice having 
been done to the a ppella nt by the course 
taken it piobably was beneficial so far a6 
she was concerned, because, while the ac¬ 
count whicn she asked for apparently 
mighty have secured some few hundred 
further rupees in addition to the very 
much larger sum that she got under the 
consent order, she would have ha a to run 
risks as to costs and possibly otherwise, 
from which it was advisable to piotect 
her. • ^ 

•'Their Lordships see no reason wiiotever 
for revising the opinion upon this point form¬ 
ed by thi;-HighCourt, and, that being so, 
the foundation upon which Mr. DeGruyther 
based his right to ask to have that order 
set aside and the account directed has 
failed. • This appeal.therefoie.is unsuccess¬ 
ful. - , 

The first appeal Mr. DeGruyther has also 
frankly statedtohave beenrested all along 
upon the contention that the properties 
in question, the dwelling house and the go- 
downs* were assets of the partnership 
firm of Khimjijiwa and Co., and not mere¬ 
ly buildings which these two gentlemen, 
the plaintifi's deceased husband and Mr! 
Khimji Jiwa, had bought for their own 


properties and not that they were partner 
ship assets belonging to the firm of Khim- 
ji Jiwa and Co. ' rr 

Their Lordships cannot see their way 
upon this question of fact to say that the 
conclusion of the High Court inthis appeal 
was wrong. They have been pressed by 
Mr. De Gruyther, who has missed no point 
which possibly could have been raised 
on behalf of his client, tosay that 1 because 
the record does not set out the account 
to which the High Court referiedinonebr 
two passages, and because it may be- ar¬ 
gued that the mode of dealing with the 
rents of the properties, which the learned 
Judges either inferred 01 hadstatedto them, 
might have been different, the conclusion 
that they were dealt with in the way as¬ 
sumed is one that ought nottobe support- 
ed. t ' . ■ 

It appears to their lordships that they 
ought to presume that the High Court did 
not make these statements and come to 
this conclusion as to the facts without 
having had materials before it. Although 
normally all the materials are to be found 
in the record in onevfiape or another, 
certain documents have not been printed 
inthis record which were available .in the 
Court below, and the proceedings were 
proceedings in which there was much 
common ground, and their Lordships* 
tne ref ore, think that they have .nothin 
to justify them in sa ying that the fp&i 
facie assumption of the correctness 
the judgment below, whicn the appellant 
has to displace, has been successfully 
met. . 

Theresult, theref ore,is that theeppella 0 : 

fails in this appeal also. , 

In their Lordships* opinion bothspPf^J 
ought to be dismissed with costs, an 
will humbly advise His Majesty ace 


Appui 

Appellaa t:—. A* 


ingly. 

H. 

Solicitor for the 
Dalgado. 

Solicitors for the Re sr on dents:— 
Nieholl, Maniity <& €•. 
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PANCMU BANIA V. ANAND 

PATNA HIGH COURT. 

Appeal from Appellate Order No. 

241 of 1922. 

April 27, .19-3. 

Present :—Mr. Justice Dass and Mr. 
Justice Kulwant Sahr.i. 
PANCHU BANIA— Plaintiff—Appel¬ 
lant 
versus 

ANAND THAKUR and others—De¬ 
fendants—Respondents. 

Limitation Act (IX of 1908), Sch. I, Art. 
182— Civil Procedure Code (Act V of 1908), 
O- XL I, r. 33— Decree against some of several 
defendants—Appeal against others—Execution of 
decree — Limitation, operation of. 

Where a suit is decreed as against some of 
several defendants and dismissed as against 
the rest and the plaintiff prefers an appeal, he is 
entitled to wait till the decision of the appeal, 
before proceeding with the execution of the decree 
he has already obtained, if. in the case of the 
Appellate Court comin to the conclusion that 
his a^psal had foiled, thfere is a possibility of 
the suit- b:ing entirely dismissed under O* XU, 
r. 33 of the Civil Procedure Code. If such a pos¬ 
sibility is there, the time for the execution of the 
decree would run from the date of the decision 
of the appeal. 

Christiana Sens Liw v. B’narsi Pros ad Chew- 
dhury, 22 Ind. Cas. 685:19 C. W. N- 287 and 
Loke Nath Singh v. Gaju Singh , 3* Ind* Cas- 
426; ao C- W. N. 178; 22 C. L. J. 333 .followed. 

In such a ca".e as the above the Execution Court 
should see whether the original decree was really 
one decree, or an incorporation of several decrees 
and whether the appeal against it imp:rillcd 
the whole decree or not for the ex cution of which 
the application is made. 

• A . A • 

Appeal from an order of the District 
Judge, Darbhanga, dated the 24th Jute 
1922, affirming that of the Munsif, 
Darbhanga, dated the 18th March 1922. 

Mr. Muhammad Hassan Jan, for the 

Appellant, v 

Mr. P. C. Rat, for the Respondents. 

_ JUDGMENT. 

Da#s, J;— 1 This appeal must be dismissed. 
It is contended that the order appealed 
from qou 1<J not possibly have affected 
the decree sought to be executed because, 
• s the judgment of the lower Appellate 
Court shows, the defends nts Nos.3, 7 and 15 
claimed definite shares in the subject- 
matter of the dispute. We have been re¬ 
ferred to the decree passed by the lower 
Appellate Court in support of the argument 
that defendants Nos. 3, 7 and 15 claimed 
definite Identifiable lands. The decree of 


the lower Appellate Court, however, does not 
Irresistibly lead to that conclusion ; but In 
my opinion, the appellant must fall even 
If we assume that the defendants claimed 
definite identifiable lands out of the lands 
In suit. The plaintiff appealed against 
the decree of the lower Appellate Court by 
which the lower Appellate Court had dis¬ 
missed the plaintiff's suit as against the 
defendants Nos. 3, 7-nd 15. No doubt tha 
plaintiff appealed only against that portion 
of the judgment of the lower Appellate 
Court by which it had dismissed 
the suit as against the defend?, nts 
Nos. 3, 7 and 15: but in appealing 
against the decision of the lower Appel¬ 
late Court the plaintiff put it in the power 
of the High Court to sav that the whole 
suit of the plaintiff should he dismissed. 

Tt is contended by the learned Vakil 
that the High Court had no such power 

under O. XLT, r. 33- T , he TT ? 1 ’ 011 
1, not whether the Hiyli Court would ha ve 
exercised the power; the question is whe¬ 
ther there was a possibility of the Bjqh 
Co irt in the appeal of the plaintlfi dis¬ 
mission the Plr.intifl’s entire suit In 
mv opinion the case of the plaintlfi being 
th*t all the defendants were joint tort- 
feasers and had jointly taken possession 
of the plaintiff's land, it was open to the 
Hi "'ll Court, under tli e provnsion of 
XDT r 33 to dismiss the plaintiff 9 entire 

silt if it came to the conclusion that hls 

anneal as against tile defendants Nos. ?. 7 
and TS. could no* succeed. I do not s ay that 
the High Court would, tn the particular 
case, or in fact in any case, take that course, 
but the possibility was 

in mv opinion, the plaintiff was entitled 
to wait till the appeal was disposed of 
in the High Court before proceeding with 
his execution as against thos e defendants 
against whom his suit had succeeded in 
the Court of first instance. As it was laid 
down in Christiana Sens Law v Bettarsi 
Prosad Chowihury (r) the Court should 
see whether the original decree was r e ally 
one decree or an incorporation of several 
decrees and whether the a PPe al against 
it Imperilled the whole decree or not for 


( X ) 22 
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the execution of which the application 
is made. In my opinion the appeal pre¬ 
sented by the plainti 5 to this Court against 
the decree of the lower Appellate Court 
imperilled his whole decree. That being 
so according to the decision of the Calcutta 
High Court in Christiana Sens Law v. 
Btnarsi Pmsad Chowdhury fi) and 
Lotte Nath Singh v. Gaju Singh (2) time 
would begin to tun from the date of the 
decree of the High Court. 

The order of the Court below is right and 
the appeal must be dismissed with costs. 

Knlwant Sahal, J.—I agree. 

Appeal dismissed. 

N. H. 

(*) 3* Ind. Cas; 426; 20 C. W. N. 178; 22 C. 

I/. J. 335 * 


OTJDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civia Appeal No. 13 or 1922. 

October it, 1923. 

Present: —Mr. Dalai, J. C., and 
Mr. Neave, A. J. C. 

Sheikh MOHAMMAD AH SAN ALT— 
Defendant—Appellant 

versus 

Sheikh MASUD AU and others — 
Plaintiffs—Respondents. 

Will, construction of—Devise of property in sub¬ 
ordination to principal devisee, meaning of—Devise 
of profits whether includes corpus — U. P Land 
Revenue Act {III of 1901), ms . iii (c), 138 (3)— 
Jurisdiction of Civil and Revenue Courts—Partition 

of mahal— Question of title —Taluqdari properly _ 

Sanction of Local Government. 

■ A testatrix provided in her Will that her daughter 
would bo the talui** after her death, and then 
went on to direct that out of her entire property 
her daughter would be deemed to be the owner 
of an eight annas share and that the remain¬ 
ing eight annas would be owned by her husband's 

sfst sis, 

3 ggW by ,h ' •wrdfag Tothdr 

that the proprietary share in half the prop- 

;£« ^.uisaiaarffSLiS ay&rsfi 

toth. fester WU OMOW“» 5 S ,a 

JSjSjf. r«poot ol tbrfx pro^c?^ 

.yldeuce "hould be f.. a d in tke c on t.*T 0 f t“e 


Will ©r In the circumstance* affecting the property; 
fp. 361, col. 2.5 

Fair Muhammad Khan v. Muhammad Said 
Khar, C. 816f 2 *: 1 . A. 77: 2 C. W. N. 38*; 7 
Sar. P. C. J. ?20 fP. C.), followed. 

A discussion as to the power or wiJlirpress of a 
Revenue Court to partition a mahal is Wrord 
the jurisdiction of a Civil Court. A Civil Crvrt 
has authority to decide that a particular perse p 
is owner of a certain share in a mahal but carrot 
direct Revenue Court to separate that share 
by partition; Similarly, a Ci\’il Court carrot 
prevent partition of a share even if the proceed¬ 
ings of the Revenue Court be contrary to the 
rules and regulations laid down for its fu:Vrnc e . 
fp. 362, col. i.] 

The question of stay of partition pmcee'dirc* 
in respect 0 f taluadari property for want of the 
sanction of the Local Government can be agitated 
only in the Revenue Court, fp. 362, col. 1.] 

Appeal from a decree of Assistant 
Collector, First Class, Lucknow, dated the 

8 th December tqj 1. 

Mr- A . P. Sen holding brief of Messrs. 
Bishtshwar Nath Srivastava and Mohammed 
Aynh, for the Appellant. 

Messrs. Niamat Wlah and E. R. 
Q jdwa j, for th e Respondent. 

JUDGMENT.—The plaintiffs, Mafi'd Ah* 
*nd otneije. applied under section 1 r? of 
the Land Revenue Act for partition 
o f certain mahals in which they 
jilje^ed that they owned a specific share. 
Monarntpa d Ah*an Ali, who was arrayed 
on the onposito side, bHected on the 
ground that the plaintiffs had no nro- 
It’efary interest in the mahals. This 
orqection raised a question of proprietary 
title, and the Asst start Collector pro¬ 
ceeded to inquire into the merits there¬ 
of under section in (c). H e held that 
the plaintiff? were owners of a 4 annas 
snare and directed partition proceedings 
to continue. These proceed’res took 
place in the Lucknow District ir’th 
respect to mahals situated within the 
limits of that district and held bind ; n? 
in subsequent proceedings before an 
Assistant. Collector of the Bara £anki 
district i n partition proceedings relating 
to mahals situated i n that district. 

defendant Sheikh Mohammad Ahsan 
All ha s appealed from both the decision*. 

j Ji. 5 an a P r,eft f from the decision 
or the Lucknow Court. 

Aro+her objection of the defendant 

T S t X at were taluqdari mahal* 

°f which the partition could not take 

place without the m notion of tkaLocal 
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Government under section 138 (5) pre¬ 
viously obtained. Tbe Assistant Collect¬ 
or has held that no sanction was 
necessary in these two cases. The 
questions which arise in appeal, theiefore, 
are (1) whether the plaintiffs owned any 
share in the mahals or not, and (2) 
whether the sanction of the Local Govern¬ 
ment was necessary before the com- 
mencenienl of partition proceedings. 

The following is the relevant portion 
of a long pedigree: — 


[ 

Muzaffar Ali 
widow 

Shamsh-un-ni»a 


Mukhtar-un-nisa 
married to 
Ghazanfar Ali 


Ghulam Imam 


Ghazanfar 
Ali, 
widow 
M ikhtar-un- 
nisa. 


Manzur 

Ali 

l 


T 

San 

plaintiffs. 


S jll 

plaintiffs 


Tahawar 

Ali. 


Mohainma 1 
Mohsui Ali. 


and other 
b.oth-rs. 


defendant 

Mohammad Ahsan Ali 
and his brothers. 


At the time of the second Summary 
Settlement in 1858 Muzaffar Ali was dead 
and settlement was made with his widow 
Muszmttut Sbamsh un n’sa, who was de 
dared to be the taluqdar and given a 
primogeniture sanad. In i860 when in¬ 
quiry was made from taluqdars as to 
their intention reg? rding succession to tbe 
property the lady replied on 15th August 
i860. "I desire and file this petition 
that after my death my estate should 
remain intact in my family without divi¬ 
sion according to the custom.of Raj or 
Gaddi and that Musatnmat Mukhtar-un- 
niaa, my daughter, who is married to 
Ghazanfar Ali, a nephew of my husband, 
should be the owner** (Exhibit B, 


page 21, Part III). It is noticeable that 
in the statements prepared in pursuance 
of this declaration (Fxl ibits B-2 and B-3) 
it was noted that the enddlnai, 7 i(ni was 
to be in favour of Musammat Mukhtar- 
nn-nisa while the members of the family 
who were entitled to inheritance were one 
daughter and two nephews. On the 26th 
September 1875 the lady made a Will 
(Exhibit A-2, page 56, Part ITT;. This is 
the bequest on which both parties base their 
title and must be considered in detail. 
In the first paragraph she mentions the 
villages in her taluqa. distinguishing two 
villages Shnhpur and Jithar.l? from the 
rest because in those villages the names 
of her husband's nephew* were also en¬ 
tered in the kherv.il. In spite of this 
entiy she declares that over all the 
villages she as laluqdar had always re¬ 
mained in possession. In paragraph 2 she 
declares that Musamniat Mukhtar-un-nisa 
shall become taluqda r after her death and in 
paragraph 3 she gives her power to arrange 
with her male issues as to succession to 
the property. In paragraph 3 she also be¬ 
queathes her entire moveable propertv of 
Musammit Mukhta r-un-nisa. Paragraph 4 is 
of importance as ths basis of tbe claim 
of the plaintifs to partition and may 
be quoted in full:—“But out of the entire 
property owned by me and specified in 
paragraph 1 of this Will my daughter shall 
be deemed to be the permanent owner 
of an 8 annas share. .. .and the ren a’n'ng 
8 annas share shall he permanently 
owned by She kb Ghazanfar Ali and 
Sheikh Manzur AH under ti e subordina¬ 
tion [ba malaheti) ot my daughter and tbe 
profits thereof according to the share of 
every person shall be appropriated by 
these legatees.” In paragraph 3 she directs 
that the management of the Court of 
Wards as it existed at the time of the 
Will was to continue after her death and 
all the three legatees were to be liable 
to pay the debts due fiom the estate. 
In pargraph 6 she makes a bequest of prop¬ 
erty acquired out of profits of the an¬ 
cestral estate in the same manner as that 
ot the Ancestral estate. 

The lady died on the 6th September 
188 3 and in the Luckr.ow District muta¬ 
tions of names were made in favour of 
all 5 the ^ three legatees as propietors; 
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Musammat Mukhtar-un-nisa to the extent 
of one-half and Ghazrnfar Ah and 
Manzur Alt to the extent of the other 
half. In the Bara Banki District, how¬ 
ever, Ghazanfar Ali and Manzur Ali 
were shown as under-proprietors of 8 
annas share of the property. There are 
copies on this file of certain statements 
of Musammat Mukhtar-un-nisa dated nth 
January 1886, which were accepted by 
Manzur Ali. It is not clear how in tie 
same mutation proceedings in Lucknow 
on the same date different statements 
came to be recorded. The statement 
(Exhibit A-3I is to the effect that 
Ghazanfar Ali and Manzur Ali were to 
be proprietors of half while in the state¬ 
ment (copy A-5) the words used ore that 
names may be entered in the column 
of u ndei-proprietor and co-sharer [maiahii 
wo hissadari.) A few mouths later Inquiry 
was made from the lady and her cousin, 
how tbe taluqdari rights were to he 
arranged and the reply given by both 
parties was that the taluqdar will 
deduct from the profits due to the others 
their share of the expenses (Exhibits 
B'4 and B-5). In 1878 the Court of 
Wards released the property and discharge 
was given by Mukhtar-un-n : sa alone as 
taluqdar of ialuqa Jasmanda (Exhibit 
B-30). 

On 15th. October 1889 Musammat 
Mukhtar-un-nisa made a Will of her 8 annas 
share of the property in favour of her 
second son Mohammad Mohsin Ali, father 
of the defendant-appellant and bequeath¬ 
ed to her other three sons a share of 
the profits specifically directing that these 
sans shill not be entitled to proprietary 
interest in the estate. Musammat Mukhtar- 
un-nisa died on 22 nd June 1890. After 
her death Mohammad Mohsin Ali took 
Steps in the Lucknow District to have 
the names of Ghazanfar Ali and Manrur 
Ali removed from the khewat, but his 
application was dismissed by all the Re¬ 
venue Courts. The judgmeut of the Board 
of Revenue (Exhibit A-47 dated 25th 
May 1893, page 11, Part III) was delivered 
by on officer who enjoyed at the time 
considerable reputation for his knowledge 
of revenue tenures in the Provinces of 

Oudh and Agra. It wasa s follows:—‘‘Th 

names of the 8 annas co-sharers in tb| 


tnahal were rightly entered in register 
No. 3 (that Is the kheitaf). If the Bara 
Banki register No. 3 has been differently 
prepared..it was wrongly prepared. All 
that the Will said in respect of these 
Lucknow villages was that the daughter 
of the testator was to be taluqdar in 
success ; on to the testator that 8 annas of 
the villages were to be her daughter's in 
sole right and 8 annas were to be let 
nephews' in sole right in subordination to 
the taluqdar. That meant merely that 
the daughter was to be the lanibardar of 
the ubole estate be’rg the taluqdar but the 
proprietary right of her nephews was the 
same in the 8 annas devised to them 
as was the daughter’s in the 8 annas 
devised to her.*’ 

After the death of Ghazanfar Ali his 
eldest sonTahawar Ali desired to have 
a share in tie property and the dispute 
was referred to the arbitration of the 
taluqdar of Gadya. His award was de¬ 
livered on the 23rd November i 9 t .3 
(Exhibit B-7, page 82. Part III), and it 
decreed a money payment in favour of 
Tahawa.r Ali. On the death of Moham¬ 
mad Mohs-'n Ali in 7920 the name of 
Mohammad Ahsan Ali defendant-appellant 
alone was entered in the village records 
bv an order of the Revenue Court dated 
12th January 1921, (Exhibit A-40, page 90* 
Part III). 

Such is the history up to date of the prop- 
erty in suit. After consideration thereof 
the interpretation we place on the Will of 
Musammat Shaiush-un-n ; sa is tlat she 
bequeathed proprietnrv share in half of 
her property to her husband’s nephews. 
The word ; ng of the Will does not support 
the argument of the appellant's learn'd 
Counsel that the bequest to these two 
men was of a kind of uaukar rights of 
the receipt of monetary payment without 
any interest i n the property. It is obvious 
that the lady thought of ialitqdari right 
as something distinct from prop'ietary 
right.. Tn paragraph 1 she admitted the 

proprietary title of her husband's nerhews 
in two villages Shahpur ard Jithavl 1 , hut at: 
the same time she asserted that she was 
taluqdar of those two villages as well; 
The subordination in which she placed 
the nephews to her daughter was one of 
respect and position and not a proprietary 
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title. Slie desired the prestige and honour 
of her daughter to be kept on the same 
level as hers without derogating from the 
proprietary rights of her husband's neph¬ 
ews. The distinction in language is very 
marked between her Will and that of 
her daughter and the daughter expressed 
therebv differently to convey her intension 
of limiting the rights of her sons other 
than Mohammad Mohsin Ali to money 
payment. Stress was laid hy the ap¬ 
pellant's learned Counsel on the lady's 
reply to the inquiry made by Government, 
but there is a gap of t$ years between 
the two events. B3' the tim e the Will was 
prepared Ghazan f ar AH and Manzur Ali 
had grown up and must have been able 
to bring pressure to bear upon her n 
prosecution of their own rights. It has 
to he remembered that t^e property be¬ 
longed to their family and not to hers. 
When Mukhtar-un-nisa made a Will in 
1889 she disposed of only the 8 annas 
share and made no mention of the share of 
her father and uncle(?). If she had under¬ 
stood that her father and Uncle (?) were 
entitled only to a money payment under 
her mother's Will she wo«ld have made 
mention of their right to recover that 
payment from Mohammad Moh s in Ali. 
Tt is true that the estate is detailed in 
the Wi'l as consisting of to entire villages 
hut the who’e tenor of the Will and 
the absence of any mention of the rights 
of her father and unclef?) from the docu¬ 
ment olearlv establish that she was deal¬ 
ing only w’th an 8 annas share of the 
property. The learned Counsel for the ap¬ 
pellant sought support for his content : on 
of only n'inkur rights be ; ng bequeathed to 
Ghazanfar Ali and Manzur Ali from the 
language of the award of rqi 3 and from 
the fact that Musatnmal Mukhtar-un-nisa 
alone gave a discharge to the Court of 
Wards. The award, however, interpreted 
the Will of Musammat Mttkhtar-«n- 

nlsa and not that of her mother. 
Tn it the arbitrator makes separate men¬ 
tion of the 4 annas share in the estate 
belonging to Ghazanfar Ali. *t cannot 
be taken from the result of a decree 
for an annual money payment that 
in the opinion of the arbitrator 

Tabawar All was not entitled to 

any share in one-fourth of the property 


3«t 

belonging to his father. The words of 
the arbitrator w’th Tospectto this quarter 
share are "Tn addition to this, a 4 
annas share in th ; s estate belonged to 
the father of She ; kh Monhsin Ali 
and others in subordination to their 
mother." These words do not indicate 
that Ghazanfar Ali was merely an under 
proprietor of the 4 annas share in the 
propertv. Musammat Mukhtar-nn-nisa 
was the person appointed by her mother’s 
Will to manage the ect°te. so the Court 
of Wards mavhave considered a receipt 
bv her to be a sufikrent d’scharce. This 
dealing between her ard the Court of 
Wards is not an Indication of the ex¬ 
tent of her proprietary rights. Mohs ; n Ali 
alone appears to have taken possesion 
of the 4 annas share of his father; 
but that fact is no indication of the 
rights of h ; s father in the property. 
When he failed to have the names of 
his father and uncle removed from the 
khettat he d’d not bring a declaratory 
su ; t in the Civil Comt. It will bo ern- 
ceded that the faiJure to brine a suit did 
not in any wav affect b ; s proprietary title 
so long as parties remainedon the original 
footing. But his forbearance is an indi¬ 
cation that he d’d not expect success 
in disputing his father's and uncle's pro¬ 
prietary title in the Civil Court. 

"Kvenif we accept the appel’ant's c< n- 
tention that the bequest to Ghazanfar Ab 
and Manzur Ali was of the receipt of 
profits in perpetiutv. the result will he 
the Same. There are no words in the 
Will to indicate that they were specifi¬ 
cally debarred from claiming proprietary 
interest. In answer to an argument h’ke 
the present their l^ordships of the Privy 
Council observed in Faiz Muhammad Khan 
v. Muhimmad Said Khan (x). "Their 
Lordships have heard no reason founded 
on the language of the Will of 1873 for 
confining the Interest of Sultan to a life 
estate except that the gift is only of pro¬ 
fits. But in order to show that an unli¬ 
mited gift of profits is less than a gift of 
the corpus some evidence should be found 
in the context or In the circumstances 
affecting the property." (page 822 r of 
the report). The context of the Will of 

(1) 25 C. 816; 25 I. A. 77; 2 C. W, 385; 7 Sar. 

P. C.J. 3«o (P.C.). 
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Kfusnmmat Shamsh-un-nisa points the 
other wav. In our opinion its wording 
and the conduct of the legatees of the 
Will all point one way and we held that 
the plaint ffs are owners of 4 annas 

share in the mahah. 

As the defendant-appellant's brothers, 
uncles and cousins, that is male descend¬ 
ants of Mukhtar-un-nlsa, other than the 
defendant-appellant, are not parties to this 
appeal we feel disinclined to deal with the 
question whether the 8 annas share . of 
property held by Mohammad Absan Ali is 
a taluqa or not. We are of opinion that 
for two reasons it is not necesssrv to de¬ 
cide it. An appeal l-'es to this Court 
under section 112 of the Land Revenue 
Act from a decree of the Revenue Court 
in so far as that Court decides a question 
of title under section 101 (3). A discus¬ 
sion as to the power or w’llingness of 
Revenue Co rt to partition a rnahal is 
bevond the jurisdiction of this Court. 
This Court has authority to decide that 3 
partieulfr person is owner of a certain 
share in a mahal but cannot direct a 
Revenue Court to separate that share by 
partition. Similarly we are of opin on 
that this Court cm not prevent partition of 
a snare even if the proceedings of the Re¬ 
venue Court be contrary to the rules 
and regulations laid down for its ruidance. 
The question of stay of partition pro¬ 
ceedings for want of the sanction of 
the Local Government can, in our 
opinion, be aeitat e d only in a Revenue 
Court. Secondly, even granting that tie 
property held by the defendant-appel¬ 
lant is taluqdari property the rest of the 
mahal wh : ch is sought to be separated 
by the plaintifts is not a taluqa and can¬ 
not be called a taluqdari mahal. The 
separation of the plaintiffs' property will 
not affect the existing property of the 
defendant-appellant, even though to be a 
taluqdari mahal. 

In the result we dismiss the appeal w‘th 
•osts. 

Aft-peal dismissed. 


Z. K. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 338 

op 1922. 

Tune ?2, 1923. 

Present :—Mr. Tustice Duckworth. 

AUNG PHI—Appellant 

versus 

MA AUNG KRWA ERU AND ANOTHER— 

Respondents. 

Transfer of Property Act (TV of 188a), 9 . 1 * 3 — 
Gift — Attestation — Scribe, whether can attest —- 
Evidence Act (J of 1872), s. 70— Admission of 
execution — Attestation, proof of. whether . necessary . 

A gift deed iji order to he valid requites attest¬ 
ation just in the same rrarner as a mortgage. 
[p.^V col. 2.1 

The writer of a deed may also be an attesting 
witness provided he attests the execution of it. 
fp. 36?. col. 1.] 

S. V. S. T. Chetty r. Po My a , Ind. CaS; 045: 

12 Bur. L. T. 261 : Dtnamoyee Deli r. Bon B'hari 
Kapur. 7 C. W. N. iflo and Govini Baikhii v; 
Bhau GoPal, 30 Ind. Cas. 61; 41 B. 384; *9 Bom; 

L. R. 147, relied on. 

An attesting witness must see the executant 
sign the deed and must subsequently sign bis cwn 
name as witnees in token thereof. Tp. <*>!• T *J 
C. M. R. M. A. P. Perianan Chetty v. Maun* 

Ba Thaw, 4s Ind .Cas. qi6j 9 L. B. R. 159; tx Bur. 

L. T. 114, relied on. 

Where the executant of a deed admits execu¬ 
tion of the deed it is not necessary to prove attest¬ 
ation, and the admission need rot be made dvnrg - 
the suit but may be an admissirn msde antece¬ 
dent to the institution of the suit. fp. 364, cel. x.j 
Safish Chandra Mitra v. Jogendra Nath Mahala- 
nobis, m Ind. Cas. 862: 44 C. *45: C. W. N- lMl 

*4 C. L. J. 175 . Nageshwar Prasad v. Baehu Singh, 

53 Ind. Cas. 70; 4 P. I,. J. 51 X and TTira Bit* 
Ramdhan Lai, 62 Ind. Cas. *40: 6 P. L. J • 465: 2 P. 

L. T. 7521 fr922) Pat. 4?; 4 U. P. L. R. (Bnt.) 3 i 
(1922) A. I. R. (Pat.) 70, relied on. 

Second appeal against p decree of the 
Divisional Court, Arakan ; in Civil Appeal 
No. 20 of TQ22. 

Mr. Lambert (Senior), for the Appellant. 
Mr. Tfalker, for the Respondents. 
JUDGMENT.—The only question argued 
in this second appeal is whether the 
deed of gi f t by Ma Unin Zi U was valid 
under section 123, Transfer of Property 
Act. Tt is is not now urged that she 
did not execute the'deed. or that the 
gift was Invalid," as having been"' made 
in extremis, or that the property' was not 
hers to give. The’ sole Aground 'taken J * 
that the evidence given has not proved that 
the deed of gift was attestedby "attest two 
witnesses,** a» required by’ section* 123 ™ 
the Transfer of*Property"Act," and that 1 
•aanet, therefore, operate asl* valid, gilt. 
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It appears that Ma Hnin Zi T? put 

her cross mark to the deed, and therebv 
executed it. The writer of the deed. 
Maun? Kyaw U, attested her mark, after 
writing her name followed by the words 
*' Grots mark,’* bv writing ' Attested bv 
Mating Kvaw U." Below that he wrote 
the date 6tb January 1922, and below 
that again he wrote "writer of the deed 
Maung Kyaw U.” From this it is clear 
that he "attested” the deed, and d’d 
not only sign as scribe. That he was 
an attesting witness is shown by the 
cases of S. V. S. T. Chetty v. Po My a 
(1). Dinamoyee Debt v. ' Bon Behari 
Kapur (2) and Govind Bhikajl v. Bhan 
Gopal (3). The question then arises as 
to whether any of the other four persons, 
Kyaw Hla Aung. U Saw, Kyaw Tun and 
Abdul ^ Rahman, were "attesting wit¬ 
nesses,” i.e., witnesses who Saw Ma Hnin 
Zi IT execute the deed of gift, and sub¬ 
sequently signed their names as witnesses 
in token thereof, as is laid down in the 
ease of Cf. Af. R. A. R. Perianan 
Chetty v. Maung Ra Thaiw (4). Abdul 
Rahman admits that he was not an 
attesting witness. Maung Kyaw Hla 
Aung was not called as a witness : nor 
was JJ Saw: and Kyaw Tun’s evidence 
shows that he is doubtful, as to when, or 
if. Ma Hnin Zi U executed the deed of 
gif r at all. 

Kvaw U, the writer, is very clear and 
Pr°c ; se in his evidence, and he has been 
believed by both the lower Courts. He 
says that Ma Hnin Zi U executed the 
de*d before w : tnesses, signed it, and that 
Kvaw Hla Aung and Kyaw Tun saw that 
she executed it. He adds tbit the other 
two witnesses (U Saw and Abdul Rahman) 
did not see her sign, but that they read 
the deed afterwards, and then signed the 
same. This is corroborated by what the 
headman, Abdul Rahman, testifies in 

as regards r his own part in 

the affair. - 


w r a? ” 

2! FiffeSPiB* " *"■ T -»*• 

39 Ca1 ' S * 4i 19 B ° m * T " 

T % 12 Ind< Caa * 01 9 li. B. R. 

JL • Xz4* 


-1 


There sas no object in calling V Saw 
as a witness, in view of this evidence. 
It appears that Kyaw Hla Aung was not 
cited, on account of h’s illness, but nt 
the end of the case, when it was pending 
for judgment, plaintiff applied to have hf C i 
called and examined, but tl is application 
was refused. 

The evidence of Kyaw Tin row >- 
quir e s dose attention. He commerces h^ 
savin" that he "attested” the deed of 
dft, Exh’bit A. hu f , in cross-examination, 
his statement was to tin’s effect: "Marro 
Kvaw XT read over the deed of gift. 
First Kyaw Hla Aung signed. Then T 
signed. Hn-’n Zi IT s ; gn e d If after nil of 
us signed it. T don’t know ; f Hnin Zi 
U executed the deed of eift or not. 
The headman wont a wav first. T went 
away after all others had gon<\*’ Then, 
when re-examined, he stated : "T d’d 
not notice if H n ; n Zi U executed t} o 
deed.** It thus appears that h ; s memory 
was defective, or else that he has given 
false evidence. He began by stating fhnt 
he was an attesting witness as indeod 
Kvaw U, th e writer, swears that le 
was. Abdul Rahman’s evidence shows 
that Kvaw Tun's statement must be 
inaccurate, for Abdul Rahman states 
that, when arrived the deed had boon 
didv executed, and the oti^er throe- 
witnesses had all s : gned on it as wit¬ 
nesses. It is significant also that his 
signature comes last on the list. Further 
Kyaw Tun says that this headman went 
awav before h' 1 did: in fact, be r ore anv 
of the others. T consider. there f ore, thrt 
the reliable evidence of Kvaw U i s 
enough to prove that Kyaw Tun did 
legallv attest the deed, and that it is 
valid under section 103 G f the Transfer 
of Proper tv Act. Had I not done so, I 
m’ght, apart from reasons to be stated 
later, have remanded it. on terms, 
order to have Kyaw Hla. Aung's evidence 
taken. I have not dealt with the point 
that the law relied on relates, not to 
Mfts, but to mortgages, because it f s 
obvious that a gift requites attestation 
Just in the same manner as a mortgage in 
order to b^ valid. 

There is one more very important 
point. I have no doubt, from tho evi- 
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dence, that Ma Hm'n Z'y V admitted 
execution of tliis deed of gift before her 
death. Th-t being so and being proved, 

it was not really necessary to prove 
attestation. This is quite clear from the 
case of SattsJi Chandra Mitra v. Jegendra 
Nath M aha la no bis (5) which was followed 
by the Patna High Court in the cases of 
Nageshwir Prasad v. Bachti Singh 16 ) 
and Hira Bihi v. RamAhan Lai ( 7 ). 
In these two cases Woodroffe, J/s 
views in Sattsh Chandra’s case 15) that 
und-r section 70 of the Evide ce Act, 
when a party has admitted execution, it 
is sufficient proof, even though it be a 
document required by law to be attested 
were followed. In h ; s and Mr. Ameer 
Ali's Law of Evidence he had pre¬ 
viously disagreed with the obiter d cl a 
to the contrary in Jogendra Nath v, 
Nila l Churn ( 8 ), and h's reasons are 
most convincing. ^ He said “If the 
admission ol the execu’ant has not the 
effect of dispersing witt* proof of nttesla- 
tion, there was no necessity for the sec¬ 
tion at all,as recourse may be had to the 
general provisions of the Act relntng to 
admissions if the admission of execution 
is to be used only in the sense of an 
admission of signing only. Attesta¬ 
tion is orly a. form of solemn proof re¬ 
quired in certain cases by special Legisla¬ 
tive enactment, and it is difficult to 
understand why witnes c es should be called 
to prove a document against a forty 
who has admit f ed that it is a valid docu¬ 
ment against him." T n this I corcur. 
In the case of Nageshwar Prasad v. Bachu 
Singh (6) it is shown tnat the executant’s 
admission need not have been made during 
the civil proceedings, but may be an 
admission made antecedent to the institu¬ 
tion of legal proceedings. 

I dismiss the appeal with costs. 

Appeal dismissed. 

1 . K. 

(5) 34 Lid. Cas. 862; 44 C. 345; 20 C. W. N. 1044; 
24 C. L. J. 175* 

(6) 53 Ind. Cas. 70:4 P- L. J. 5”- ' 

(7) 62 Ind. Cas- 5»°: 6 p - L- J - 465;-2 P. L. T. 
7521 (1922) Pat. 42; 4 U. P. L. R. (Pat.) 3: (rg 2 ) 
A; I. R. (Pat.) 70. 

(8) 7 C.W. J*. ?.*r 
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Contract Act {IX 0/1872), 43—Joint tenanfi 
— Liability, nature of — Heirs, fositionof. 

As the liability of joint tenants is both joint 
and several, in view of the provisions of section 43 
of the Contract Act, a suit for rent can be main- 
tained against any or $.ome of the joint tenants* 
the original contracting parties. Similarly, (as¬ 
suming the liability of the heirs of each tenant 
to be a joint one), the whole rent can be recovered 
from all the heirs of any one of the original joint 
tenants, and there is no reason why on the death 
of a’l original joint tena n ts, the liability to 
pay the rent should devolve upon all their heirs 
(taken together) jointly, [p.367, col. a.] 

Quaere. —Whether upon the death of the only 
tenant or cne or more original joint tenants, * 
suit for rent can be maintained against some 
only of his or their heirs. 

(Case-law reviewed.) 

• « - t • 4 L c 1 1 

Appeal against a decree of the District 
Judge Nadia, dated the 6lh of August 
1920, modifying that of the Muusif, Meher- 
pur, dated the 2Tst of Jolv 1019. * - 

Bab 11 Pyari Mohan Chalterji, for the 
Appellants. „ 

Br.bu Mriyounjoy Chattopadhya, for the 
Respondent. 

JUDGMENT.—This appeal arises cut of 

a suit for recovery of cesses, in respect 
of a mourashi mohurari tenure, upon a 
nabullyat. 

It appears that one Khanta Kali 
Da si who had inherited certain property 
from her son, together with the. presump¬ 
tive reversioners Brojo Copal and Agb°" 
renath, granted a mourashi mokarari lease 
of the property to three persons, Bidhv 
Bhusan Bose, Ram Lai Bose and Mata 
Lai Bose on the 13th Jeyth 1276 B. S. 
The lessees were to pay the Government 
revenue on behalf of the lessors and credit 
a portion of the rent in re-payment of the 
debt due to them by Khantalrali undei « 
khtbandi, and pay the^ net profit vix., 
Rs. 300 to Khantakali for her life,*®* 1 
after her death to the reversionary heirs 
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Brojo Gopal and Aghorenath. The lessees 
undertook to pay the Dak peon's salary 
and agreed that if in future a ny anka (cesses) 
like Dak peon's slary be imposed the les¬ 
sees world pay the same and the lessors 
wo aid have no connection therewith. 

Brojo Gopal predeceased Kha nta kf.li a nd 
a ter her death the property devolved upon 
Aghorenath. The lessees failed to pay the 
cesses, and the Collector realised the same 
from Aghorenath (the original plaintiff) 
who thereupon brought the suit out of 
which this appeal arises to recover the 
cesses from the defendants who are the heirs 
of the original lessees. Three of them, 
however, were not properly served with 
summons. 

The defence was that the heir of Brojo 
Bose was a necessary party to the si it, 
that the defendants were not liable 
under the lease to pay cesses to the Collector 
nor to the plaintiff under the Cess Act, 
and that the srit was barred under 
O. II, r. 2 of the Civil Procedure 
Code. 

The Court of first instance overruled 
the contentions of the defendants, and 
dedreed the suit. On appeal that decree 
was set aside with respect to some of the 
defendants only viz., tashupati, Piobodn 
a nd Na nigopa 1 . The remaining detenda nts 
have appealed to this Court. 

The first contention in the appeal is that 
the present suit by Aghore (r nd on his 
death by his son) alone is not a main¬ 
tainable in the absence of the heir of Brojo 
Gopal. it is urged that althoigh Brojo 
Gopal predeceased Kha nta kali; he had 
a vested intereet in the properly which 
devolved upon his heir. This contention 
was not raised in the lower Appellate Court. 

It is contended thattne question arises 
upon the lease ilself and was raised in the 
Couit of first instance. But altnough 
Brojo Gopal as a presumptive reversionary 
heir joined in the lease, he nad meiely 
a contingent interest. His right was 
contingent upon hissurviving Kha nta ka li, 
and as he predeceased tne la ay, he had 
no right at the time of his death whicn 
could devolve upon nis neir. Agnore Bose 
survived the lady, and the suit therefore 
wa ,feP ro P er *y instituted by him alone* 

The next contention is that the suit 
cannot be maintained against only som e 
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of the heiis of the original tenant?. The 
original lessees, Bidhu Bhusan, Racial 
and Alolilal are all dead. All tfce neirs 
of Bidhu Bnusan art. parties, but some of 
the heirs of Ramlal and Mali Lai ore not 
made parties or not properly served with 
summons, and the question is whether 
it is necessary to have all the heir s of the 
original lessees parties to a suit for rent. 

So far as the original lessees were 
concerned their liability for rent was, in 
the absence of a contract to the contrary 
joint and several, having regard to the 
provisions of section 43 of the Contract 
Act. It has been held in several cases 
that a landlord may bring a suit for the 
rent of the holding against some of Ihe 
several io.nt tenants, see Jogcndra Noth 
Roy v. Nogen dr a No rain Nandi (1); Ra~ 
meswar Singh v.Jaideb Jim (2 ); Krishna 
Dos Roy v. Kali Tara Ch-.ndhurani ‘J) 
and Beradar Singh v. Bacha MaJuo (4). 
In all these cases the suit was against 
some of Hie original tenants who enter 
into thecontract of tenancy. In the case 
of Kashi Kin*ar Sen v. Satyendra Nath 
Bhadro (5) an opinion was expiessed that 
whether a promise is joint, or joint and 
several, isa question of constriction depend¬ 
ing upon the intention of the parlies to a 
contract, and that it is not an inflexible 
rule of law that in every cas-- of a lease 
to two or more persons jointly, there is a 
promise tint each of them will te res¬ 
ponsible for the entire rent, so that the 
landlord may recover the rent against 
auy one of them. The observations, how¬ 
ever, were obtter as in that case, the per¬ 
sons who were sued, were not the oiiginal 
contracting parties, but the heirs of the 
oiiginal tenants. So far as the original 
contracting parties are concerned, the 
cases cited a.boveshow that any' one of 
them may’ be sued for the entire rent. 

There is divergence of opinion, however 
upon the question whether upon the 
death of the original contracting party # 


(1) n c. W. N. 1026. 

(2) 6 Ind. Cas. 387; 12 C. L. J. 591. 

( 3 ) 44 Ind. Cas. 80; 22 C. W. N. 289* 

(4) 54 Ind. Cas. 39; 5 P. L J. 32; (1920) Pat. 9 
1 P. L. T. 55; 2 U. P. L.K. (Pat.) 4. 

(5) 7 Ind. Cas. 840; 15 C. \V: N. 191; 12 C. L: 
642. 
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a suit can be maintained against some 
only of the heirs. In the case of Kashi 
Kinnaf Sen v. Satyendra Nath Bhadro ( 5 ) 
cited a hove it was held [following the prin¬ 
ciple stated in the case of Ahinsa Bibi 
v. Abdul Kuder (C)] that the neirs really 
constitute one body, 0 nd cannot be treated 
necessarily as persons who have made joint 
and several promises, and the suit was 
accordingly held not to be maintainable. 
Kashi Kinkar’s case (3) was followed in 
Shaiith Sahed v. Krishna Mohan Basak 
(7). In Siba Krishna Sin'ia v. Jagat 
Chandra Talukdar{8) it was aeld by Wood- 
iohe and Smither, JJ., that a landlord 
cannot maintain a suit for arreais of 
rent against one of several heirs of a 
deceased tena nt without joining the others 
as defendants, and that section 43 oi the 
Contract Act has no applicability to such 
a css-*. In tne case of Krishna Das Roy 
v. Kali Tara Chowdhurani (3) of the Judges 
(one of the members of this Bench) 
expressed a similar view. The observa¬ 
tion, however, was obiter as it was not a 
case of heirs of the original tenant, and the 
other learned Judge (Richardson, J.jreserv¬ 
ed his opinion on the point. 

On the other hand in three cases a con¬ 
trary view has been taken. In Laltt Mo¬ 
han Sinha Roy v. Ha ran Chand Khamiui 
(9) it was held that a suit against the heirs 
of a deceased tenant for arrears of rent 
which did not accrue due during the life¬ 
time of | the deceased is maintainable 
even though a 1 the heirs are not made 
parties to the suit. The case of Kashi Kin- 
hat Sen v. Satyendra Nath Bhadro (5)was 
distinguished on the ground that the rent 
sued for in that case became due in the 
lifetime of the father , and some of the 
heirs only were sued for the arrears. 
The learned Judgse Fletcher andTeunon, 
jj., followed the case of Chamatkarini 
Dasi v. Tr guna Nath.Sardar (10) and re¬ 
ferred to tne observations of jenkins, C. 
j., in that case viz., that the liability of 
the tenants to pay the rent was contrac¬ 
tual and that applying the provisions 

(*} 15 ai st p. 35- 

(7) 53 lad. Ca». 5*31 *4 C. I,. J. 371. 

(*) 43 In4. Cjl*. 73 *. 

(9) 36 Ind. Cas. 343. 

(10) 19 tad C«s. 989; 17 C. W. N. 833. 


of section 43 of the Indian Contract Act, 
any one or moie of tne promisors could 
be compelled to fulfil the promise. The 
case of Lc lit Mohan Sinha Roy v. Ha ran 
Chand Khamrui (9) again was i olio wed 
by bletcner aud Walmsley. j.i. in Sub 
shi Dassi v. R<j Krishna. Roy (11). 

In the case of Chamatkurini Dasi v. Tri- 
gum Nath Sa rda r (10) one Biswanalh was 
the origina 1 tena nt, a. nd he was succeeded by 
his sons Narendra andGouri, ana two grand¬ 
sons by two predeceased sons. The suit 
for rent was instituted against Narendia 
alone; lire holding was purchased by his 
wi e Chamatkarini, and the question arose 
whether the sale at which she purchased 
was a sale for arrears of r^nt under 
Chapter XIV of the Bengal Tenancy Act 
so as to pass the entire holding, 
when a 11 the tenants of the holding 
had not been joined as parties to the suit 
foi rent. It was held that all the tenanls 
should be made parties (except where one of 
a number of tenanls is put forward by the 
lest as their representative) in order that 
the decree and sale in execution of it may 
have the important consequences des¬ 
cribed in Cnapter XIV of the 
Bengal Tenency Act. That was the 
actual decision in the case, but the learn¬ 
ed Chief Justice (Jenkins, C. J.,) observed 
t ha 11 he lia bility or the te na nts wo s c ontrr ct- 
ucland under section 43 of tne Contract 
Act a landlord may bring a suit for the whole 
rent of the holding agrinst one of several 
raiyats for the puiposes of a mere money- 
decree. It is to be observed that the de¬ 
fendant to the suit himself did not enter 
into the contract but was one of the heirs 
of the original tenant. This evidently was 
not noticed and it was unnecessary to do so ( 
because the question was whether the de¬ 
cree having been obtained against one of 
the tenants, the entire holding passed at 
the sale. It was immaterial, therefore, 
whether the defendant was one of the ori¬ 
ginal tena nts or was one of the heirs of tne 
original tena nts. ' 

In the ca se of Meajan Mondal v. Joget **■ 
dra Nath D* (12) the suit for rent wi• 
brought against some of the heir* of tfc* 
sole origina 1 tena nt and the learned Judge* 

(xi) 23 C. W. N. xxTix (97) maim. 

(xs) #3 lad. Qm. 9491 4* Ci 
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Teunon and Newbould, JJ., held that the 
cases of KashiKinftarSen v. Satyendra Nath 
Bhadro (5), Krishna Das Roy v. Kali Tara 
Chow dhu rani (3), Siba Krishna Sinha v. 
Jagat ChandruTalutidar(8), and Sha i*h Sahed 
v. Krishna Mohan Basaa (7) were distin¬ 
guishable (through the grounds of distinc¬ 
tion were not stated) and followed the deci¬ 
sions in the cases oi La lit Mohan Sinha 
Roy v. Ha ran Chand Khamru (9), Subasht- 
Da ss v. Raj Krishna Roy (11), a nd Cha ma t- 
karinl Da si v. Triguna Nath Sardar (10). 
The learned Judges observed that they 
did so more readily as tne defendants in 
that cose were the tenants in actual oc¬ 
cupation of the la nd; andtherentfoi which 
the suit was brought accrued due not iu 
the time of the original tena nt but in tne 
time of the defendants, and a Iso because 
a decree lor rent was obtained against 
the defendants for a previous period. 

It appears, the relore, that so lar as the 
heirs of the original tenant aie concerned 
the view ta ken in the co ses of Ka shlKinka r 
Sen v. Satyendra Nath Bhadro (5), Shaikh 
Sahed v. Krishna Mohan Basak (7) and 
Siba Krishna Sinha v. Jagat ± Chandra 
Taluk da r (8) is in conflict with that 
taken in Lalit Mohan Sinha Roy v.Haran 
Chand Khamrui (9) Subashi Da ssi v. Raj 
Krishna Roy (n) and Meajan Mondal v. 
Jogendra Nath De (12;. 

The observations in the case of Chamai- 
karini Dasi v. Triguna Nath Sardar (10), 
and those of one of the Judges in Krishna 
Da s Roy v. Kali Ta ra Chowdhurani (3) a re 
obiter, because as stated above, in the 
first case, the question for consideration 
was whether a sale in execution of a decree 
for rent obtained agaiust some only of the 
tenants passed the entire holding, and in 
the second the suit was brought against 
some of the original tena nts, a nd was not 
a case of a suit a gainst some of the heirs of 
the tenant. 

But the principle upon which the 
observation was based by Jenkins , 
C. J., in the case of Ghamatkarlni 
Dativ. Trigunti Nath Sa rda r (10) vis., 
that the liability of the tenants was 
contractual and that under section 43 
of the Contract Act, z landlord may 
bring a suit for the whole rent of the hold¬ 
ing against one of seveial raiyats for the 
purposes of a mere money-decree a princi¬ 


ple applicable to the original contracting 
paities was applied by hletchtr and 
T'eunoa, JJ., to the case of neirs ol tne 
original contracting party in Lalit Mohan 
Sinha Roy v. Hat an Chand Khamrui (9) 
while in the case of Siba Krishna Sinha 
v. Jagat Chandra Talukdur (8) Woodrofle 
and Smithes, JJ., held that section 43 
was not applicable to the case ol ntirs. 

The authorities on the point appta: to be 
in an unsettled state, and U it uere 
necessary to decide the question we world 
have referred the matter to the hill 
Bench because the questions arise- tu> 
frequently in rent-suits. We think, Low- 
ever.that inthe present case it is unneces¬ 
sary to do so because even assuming t ne t 
in the case of the heiis oi th. origin* 1 
tenant, the liability is a joint liability, 
and not a joint and severe 1 one, in tne pre¬ 
sent case a 11 the heirs ol one ot theoiiginsl 
tenants, viz., BidhuBLusan are parties to 
the suit and have been properly served. 
So far as the original tent nts are concerned 
the decisions ore practically agreed (except 
the obiter dictum in Kashi Kinkar Sen 
v. Satyendra Nath Bhadro (5) that a suit 
for rent can be maintained against any or 
some of the tenants having regard to the 
provisions of section 43 oi the Contract 
Act. That being so, Bidhu Bhusan alone 
as one ot the original tenants could ha\e 
been sued for the entire rent, and 
all his heirs (assuming that the liability 
descended to them jointly) can be similar¬ 
ly sued lor the entire lent. In other 
words assuming that the liability oi the 
heirs ol each tenant is a joint one, a suit 
lor the entire rent can be maintained 
if all the heirs of one ol several tenants 
are mode parties. For instance il A, B 
and C jointly take a lease, the liability ol 
each of them foi the rent, is a joint and 
several liability, and assuming tpat on the 
death of A the liability of all Lis heLs is a 
joint one, a suit can be maintained against 
his heiis pro\ided all the heirs are joined 
in the same manner as A alone could le 
sued for the entire rent in his lifetime. 
Similarly on tne death of B and C the 
liability of each of them would devolve 
upon all the Heirs of each, but we do not 
see why upon the death ol A, B, and C, 
the liability should devolve upon all 
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the hJis of A, B and C (taken togethei) 

jointly. , . , . 

It may be said that although where A, 

B and C jointly ta kea lease, Malone maybe 
seed for the entire rent haimg regard 
to tne provisions oi section43 of ihe Con¬ 
tract Act, it would be hard that the heirs 
of A alone, who wete no pa ities to the con¬ 
tract should be made liable lor the entire 

i '-nt/ But the right of A in the tenure 

devolved upon his heirs together with the 

liability for rent, and as A alone could be 
sued for the entire lent, his heirs who 
succeed to his rights in the tenure nwj be 
sued for the entire rent. 

The defendants relied upon a judgment 
of the High Court in another suit for rent 
between tne same parties relating to the 
same tenure, where it was held that all 
the heirs of the deceasedtena nt (insingular) 
should be made parties and the rent suit 
was dismissed because that m s not done. 
The fact, however, that there was not one, 
but several joint contractors originally 
does not appear to have been brought 
to the notice of the learned Judges who de¬ 
cided that case. That judgment, therefore, 
is not binding upon the question now raised 
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entitled to claim the same as damages 
against the defendants. The claim for 
cesses, therefore, is r.ot barred under O. I*, 
r. 2 of the Civil Piocedvre Code. 

The last contention is that the 
plaintiffs’ name was registered only with 
respicct to four annas and odd share, he is 
not theref ore, entitled to lccover the entire 
amount claimed. This objection however 
was not raised in the Courts below, and we 
decline to entertain it for the first time 
in second appeal. 

The resvlt is that the dtciee of the Court 
of Appeal below will be confirmed so far 
as the heirs of Bidhi Bhusan Bose are con¬ 
cerned, and the suit will be dismissed 
as against the other defendants. These 
other defendants will however pay their 
own costs in all the Courts. As against 
the defendants who are the htirs of Bidhu 
Bhusan Bose, the plaintiff will gel costs 
in all Courts. 


s. d. 


Decree partly confirmed. 


before us. . , . 

As stated above all the neirs of Bidhu 

Bhusan one of the original tenants who 
alone could have been sued for the entire 
rent in his lifetime are parties to the 
suit. It is not denied that tney are in pos¬ 
session, and there is no suggestion tnat the 
arrears of rent accrued due in the lifetime 
o the origina 1 tenants. The plaintiff who 
is the respondent before us is willing to 
take a decree against the heirs of Bidhu 
Bhusa n a lone which of course will be a mere 
money-decree. In these circumstances we 
think that the suit cannot be dismissed 
as against them. 

The next contention is that the suit 
is barred by the provisions of O. II, 
r. 2 of the Civil .Procedure Code. It 
appears that a suit for rent was 
previously Drought against the defend¬ 
ants and the claim for cesses was not 
included in it. But under the con¬ 
tract tffe lessees agreed to pay cesses into 
the Collectorate, and it was because the 
defendants did not pay the same to the Col¬ 
lector and the Collector realise a the cesses 
from the pdaintifl, that the latter became 

- < - • ' ■* ’j ' -.J • i : , 1 - .. „ _ * • 


RANGOON HIGH COURT. 

Secokd Civil Appeal No. 19 2 of I 9 21 * 

January 22, 19 2 3 - 
Present :—Mr. Justice Lentaigne. 

MA PWA—Appellant 
versus 

MUHAMMAD TAMBI and another— 


Respondents. 

Civil Procedure Code (Act V 0/1908), *•■ 

. XX J, r. 90—Limitation Act 

h.l, Art. 166 —Execution of decree — Sate, apf>n __ 

m to set aside, on ground of absence of attaenmen 
[ ppeal, second, whether lies—Limitation S , 

hether nullity. . • 

Where a judgment-debt or seeks to se ** 

\ execution sale on the ground that tne 
3 valid attachment of the property, the a PP 

ition falls under section 47 n< £ 

». XXI, r. 90. of the Civil Procedure Code anO 
lere is a right of second appeal in the-.casv 

Sheodhyan v. Bholanath , 21 A. 311; A.W.N. <x 899 ) 
4; 9 Ind. Dec. (n. s.J 907. dissented from* 

Rataraj Kunai v. Prat anna Kumar Koy, *5 
ad. Cas. 506:40 C. 45 * relie don. 

Article x66 of Schedule I to the 
ct applies t© every application filed «» der 

^ li ■ ^ ai* 4 ^ > ^ V- 
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Code of Civil Procedure to set aside a sale 
made in execution of a decree, irrespective of the 
specific section or Order and rule of that Code 
applicable to such application, [p. 37 °» col. 2.] 

Satis h Chandra Kanungoe v. Nishi Chandra 
Dutta, 54 Ind. Cas. 431; 46 C. 975 . relied on. 

An execution sale held without a previous 
attachment is not a nullity, [p. 370, col. 2.] 

Sorabji Coovarji v. Kola Raghunath 12, Ind. Cas. 

911; 36 B. 156; 13 Bom. L. R. 193. distinguished. 

Kishory Mohun Roy v. Mahomsd [Mujaffar 
Hossain, x8 C. 188; 9 Ind. Dec. (x.S.) 126; Tincouri 
Debya v. Shib Chandra Pal , 21 C. 639; 10 Ind. Dec. 
(N .S.) 1057 Sasiramav. Mchcrban Khan, 9 Ind. Cas. 
918, 13 C. L. J. 2 43 and Tarak Nath Roy Chowdhury 
v. Syama Char an Choivdhury, 36 Ind. Cas. 292 at 
295, relied on. 

Second appeal. 

Mr. My a Bn , for the Appellant. 

Mr. lyjr, for Respondent No. 1. 

Mr. Bmerjte, for Respondent No. 2. 
JUDGMENT.—The first question which 
I have to decide is whether there is a 
right of second appeal. If the case is 
one under O. XXI, rr. 9.) and 92, there 
is no right of second appeal; whilst 
there would be such a right if the case 
comes under section 47. In so far the 
petition filed by the judgment-debt or 
contained an allegation that there were 
material irregularities in the publishing 
and conducting the sale, the application 
must be treated as being in part an ap¬ 
plication under O. XXI, r. 90. Such irre¬ 
gularities, however, were not specified, 
and the real ground of attack was based 
on the absence of any attachment of the 
greater portion of area. In the case of 
Sheodhyun v. Bholanath fi) a Bench of 
the High Court at Allahabad held that the 
object of an attachment is to bring the 
property under the control of the Court 
with a view to prevent the judgment- 
debtor from al'enating it and thereby 
preventing the sale of such property in 
execution of the decree, that the publica¬ 
tion of the attachment is thus a step lead¬ 
ing u? to the publication of the sale, the 
actual proclamation of the sale being a 
notice to the public that the sale is to 
take place on a particular day and that, 
consequently, the absence of an attachment 
may be a material irregularity in the 
publishing of the sale. I notice,however, 
that other High Courts have has : tated to 

(1) 21 A. 311; A. W. N. (1899) 84; 9 Ind. Dec. 
(:T. 9 ) 907. 
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take the same view which appears to 
be aa extension of the application of 
r. 90 to the more remote preceding con¬ 
ditions. Assuming, however, that tlie rea¬ 
soning of that decision is correct as far 
as it goes, it does not cover every aspect ot 
the question because an attachment and 
the application therefor is also the pres¬ 
cribed piocedure for giving the judg¬ 
ment-debtor formal notice as to what 
property is being brought under the 
jurisdiction of the Court executing the 
decree. In Rasraj Kttttai v. Prosonna 
Kumar Roy (2) the High Court at 
Calcutta held that section 4 7 of the 
Code of Civil Procedure is the section 
applicable where the sale is sought 
to beset aside on the ground of the fa hue 
to give notice to the judgment-debtor. 
A defective notice specifying the wrong 
property or portion of a property, such 
as we find in this case, may be so n is 
leadng as to amount to an absence of 
notice. I, therefore, hold that the object on 
as to defect or absence of the necessary 
attachment in this case involves a sub¬ 
stantial question as to the absence of 
proper notice to the judgment-debtor r.s 
to the property attached, which does 
not come within O. XXI, r. 90, but which 
does come within the provisions of section 
47 of the Code of Civil Procedure, and 
thal consequently there is aright of second 
appeal in this case. 

The next question is the Article ot the 
First Schedule of the Indian Limitation 
Act, 1918, applicable to the case. There 
were various decisions under the previous 
Indian Limitation Act, 1877, 1 o the efiect 
that the Arts. 166 and 172 of ti at Act 
(corresponding to Art.. 166 of tl'e Act 
of 1908) did not apply to an application 
to set aside an execution sale filed under 
section 244 of the Code of Civil Procedure 
1882, (which corresponds to section 47 of 
the Code of 1908); and that the proper 
Article applicable to such an application 
was the Art. 178 of that Act (corres¬ 
ponding to Art. 181 of the Indian 
Limitation Act, 1908) which prescribes a 
period of three years as the period of limi¬ 
tation for applications for which no period 
is provided elsewhere in that Schedule o 

(’) 15 Ind. Cas. 506; 40 C. 45 - 
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the Act or by the Code of C vil Pro¬ 
cedure, section 230 (see section 48 of the 
Code of i0"8h The Indian Limitation 
Act, 190S, however, effected certam very 
import?nt alterations in the wording of 
the Art. i6fi which was substituted for 
Arts. 166 and 17 1 of the previous Act. 

Art^. 166 and 172 of the Act of 1877 were 
worded as follows:— 




Time from 

Description of . 

Period of 

which pe;io 1 

application. 

-r 

• 

limitation. 

begins to 
run. 

166. To set aside a 
sale in execution of 
a decree, on the 
ground of irregularity 
in publishing or con¬ 
ducting the sale. 

Thirty days 

Tiie date of 
the sale. 

172. By a purchaser 
at an execution sale, 
to set asifie the sale 
on the grou)id that the 
person whose interest 
in the pro party pur¬ 
ported to be told had 
no saleable interest 
therein. 

Sixty days 

1 

The date of 
the sale. 


I have italicised certain words in the 
above Articles foi the purpose of emphas s- 
ing the pbut tint such Articles were very 
lim ted ii their operation, and tint con¬ 
sequently the Conts were justified in 
holding thd such Articles did not apply 
to n my ip.di-atio.13 filed under section 
244 of the Code of 1882 to set as'de exe¬ 
cution sales. The correspond ng Art. 
166 of the Act of 1908 is a s follows:— 


Description of 
application 


Period of 
limitation. 


166. Under the same 
Code to set aside a 
sale in execution of 
a decree. 


Thirty days 


Time from 
wh ch period 
begins to 
run. 


The date of 
the sale. 


I am of opinion that the Legist 
making th s alteration cl the wor< 


[1923 

these Articles had very materially widen¬ 
ed the operation of Art. 166 of the 
Act of 1908, and that Art. 166, when 
couched in such wide terms, must be 
given its plain meaning ar.d appl'ed to 
applications like the one now before ir:e 
filed u.ider the Code of Civil Procedure 
to set aside a sale made in execution 
of a decree, irrespective of the specific 
section or Order and rule of tliat Code 
appl cable to such application. Th a 
mol fication of the law appears to have 
escaped the attention of various Courts 
ia certain decisions published in son:e 
uuoffic'al reports cited before me, amirs 
lam uotboUnlto consider any unofficial 
report of a decision it is unnecessary fer 
me to discuss such decisions. I fim, 
however, that the High Court ai 
Calcutta in 1919 has taken the same 
view as 1 do of the operation of Art. 
166 in Sniish Chandra Kanungoe v. Nishi 
Chandra Dutta (3), and certain un'fficiul 
reports also indicate that the Hiph Courts 
of Bombay, Patna and Madras have 
adopted the same construction which I 
regard as the plain meaning of the 
Article. 

For the above reasons I am bound to 
hold that Art. 166 of the Indian Limita¬ 
tion Act, 1908, applied to the applica¬ 
tion ia question, and that as the appli¬ 
cation was u.t filed within thirty days 
after the sale, it is barred by limitation. 

On behalf of the appellant great stress 
was laid on a passage in Mr. D. F. 
Mulli’s recent Edition of the Code of 
Civrl Procedure to the effect that an 
execut on-sale held without a previous 
attachment is void and a nullity; and 
as a find'ng of law to that effect might 
open out new avenues for attack ng 
the sale and ra se the question whether 
there would be any necessity to formally 
set such sale as : de, I have endeavoured 
to ascertain if there is any force in the 
argument. The decision quoted as the 
bas's of the passage is Sorabji Coovarji 
v. Kill Raghunath (4). That decision, how¬ 
ever, when closely examined, is really a 
decision on the point which I* hav« 

( 3 ) 54 Ind. Cas. 431; 46 C. 9 75 - „ T 

(4) 12 Ind. Cas. 9x1; 36 B. 156; 13 B-jxn. U ■ 
R. 1X95- 
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discussed abo/e, whether a second appeal 
lies by reason of the case coming under 
the pro /Is ons of section 47 and not under 
O. XXC, r. 19. Though the Advocate 
for the appellmt in that case used the 
word; “void” and “nullity” in his address 
to the Court, the judgment is much more 
guarded and when sett : ng the sale aside, 
does not go into the question whether the 
absence of the attachment constitutes 
an absolute defect o c jur sdict'on or is 
merely a material irregularity. The Court 
hid power in that case to set the sale 
aside on the ground of material irregu¬ 
larity and was right in doing so. I have 
failed to find any author.ty wh ch would 
justify me in holding that the absence 
of an attachment would justify a finding 
that the execution sale was vo'd ab 
initio and a nullity, but I have found 
authorities to the contrary. In Kishoty 
M)hui Roy v. Mihomed Mujaflar Hossein 
( 5 ) the Cilcutta Court held that it could 
see no suffic ent reason why the absence 
of an attachment should render a sale 
vod after it had been duly confirmed 
and a sale certificate granted to the pur¬ 
chaser. In Tineaun Dehya v. Shtb Chandra 
Pal (6) the same point was similarly 
decided but in th's case in respect of a 
site held without an attachment under 
a mortgage decree. In Sheoihyan v. 
Biolanath (1) the High Court at Allah¬ 
abad held thit the absence of an attach¬ 
ment w.s merely a material irregularity 
in the publish ng and conduct'ng of the 
sale. In 1911 a Bench of the Cilcutta 
High Court held in Sjsiratni v. Mehcrban 
K'ian{y) that the absence of an attach¬ 
ment doe; not vitiate the sale unless the 
objection is taken before the sale has 
taken pi ice and as the objection in that 
cise hid been before the sale, the sale 
wis set aside. In 1916 the Cilcutta 
H< ih Co irt agliu considered the question 
in Tarx ' Nzth Roy Chowdhury v. Syama 
Chxrxn Chowdhury (8) and appear to have 
coins to the simj conclusion thit the 
absence of an attachment, though an 


( 5 ) 

( r >) 

( 7 ) 


18 C. 188; 9 Ind. D^c. (nt. s.) 126. 

21 C. 639; 10 lad. D»c. ( N . s.) 1057. 
9 Ini. Cos. 918; 13 C. I,. J. 243. 

3 "3 Ia l. C is. 292 at p. 295. 
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irregularity, does not render the sale 
absolutely vod. In the present cose there 
was a previous attachment of small 
port'on of the holding and of less than 
one-sixteenth of the a r eo sold, and that 
attachment, whch applied at first to 9 
acres and subsisted after the removal of 
attachment as regards half o that area, 
sh'-uld hive put the iudgment-debtor on 
her guard and mode her wotch the pro¬ 
ceedings. She had notice of the proceed¬ 
ings to that extent and if she hod been 
vigilant, that notice would have ? iveu 
her ample opportumty to protect her 
rights. For the above reasons it is clear 
thit the contention that thesnleis a nullity 
is not supported by authority, and the 
defective attachment cannot justifv me in 
grin-in; her relief at this late stage of the 
proceeding. 

An objection was also taken on behalf 
of the respondent to the effect that appel- 
lint is now estopped from claiming the 
relief prayed for by reason of the pro- 
vis'ons of sub-rule (2) of r. 89 of O. XXI. 
There is possibly some force in this 
objection, especially as the arrangement to 
pay the money into Court was a consent 
one and permitted the appellmt to pay 
the money into Court after the thirty 
days, but it is unnecessary to d'seuss 
the po : nt. It is no doubt probable 
that if the judgment-debtor had appealed 
against the findn; that she hid paid 
the money into Court too late, she mi& ht 
hive succeeded in such appeal. Her pre¬ 
sent m's ortune is due to the fact that 
she was grossly ne 1 i; ent in not looking 
after her interests and : n omitting to 
appeal aaa’nst that order in the pre¬ 
vious proceed'ng when there was stdl 
time to appeal and when there was no 
provision of limitation barring her ri- lit 
to relief. The Court is, however, now 
bo ind to .dmin : ster the statutory law of' 
limitation, as she his allowed the per od to 
elapse ; and her appeal must be d smissed, 
as th's liter proceed ng is also barred by 
limitation. 

As regards the question of costs, it is 
unfortunate that the appellant should 
have had her su't dismissed by the Town¬ 
ship Court because the Judge regarded 
the suit as one governed by section 47 
of the Code. The Court had an alter- 
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native power conferred by sub-section (2) 
of section 47, and cou’d more properly 
have directed that the suit be treated as 
an appl cation under that section. I can¬ 
not set as : de the order as to costs made 
in that suit against the appellant, but 
as the proceeding now under appeal was 
a repetition of that suit in the form of an 
2 pp’icaton wh’ch could have been decided 
in the previous suit, Tam o k opin'on that 
I should set aside the order of tli e lower 
Aopelhte Court directing her to pay the 
costs o c the application in the Township 
C^urt ns she should not be compelled to 
pay double costs. Tikevv.se, the Judge 
of thi lower Appellate Court was wrong 
in re f us ; ng to dec de the case on the 
merits because he thought that the 
app’icition should hive been in the form 
of a separate su ; t. Section 47 would have 
permitted the Judgetotreat the application 
as a suit and to call upon the appl'cant to 
pay the necessary Court-fee for that pur¬ 
pose. if he cous’dered that the questions 
involved were questions wh ; ch should be 
decided in a semate suit. IftheappeT 
lant hid established a case of fraud, this 
question might have assumed more import¬ 
ance, but on either aspect of the question 
the appellant was entitled under sect'on 
47 of the Code to hive the case decided 
in the proceeding instituted under that 
sectioi. As the lower Appellite Court 
erroneously refused togive the appellant a 
decision on the merits, I do not think that 
she should be compelled to pay costs for 
that in f ractuous procecd’ng. 

For the above reasons I think that the 
fair balance will be attained by d : recting 
that each party should bear his or her 
own costs in the present proceeding in 
both the lower Courts and that respond¬ 
ents should be allowed only costs of this 
seconi appeal. I, therefore, dismiss the 
•appeal on the merits except as to costs, 
and I set aside so much of the decree 
of the lower Appellate Court as awards 
costs to respondents, representatives of 
the d cree-ho’.der and auction-purchaser. 
The respondents shall have their cost* 
in tnis Court only. Advo:at e ’s fee two 
gold mohurs. 

Appeal dismissed. 




RANGOON HIGH COURT. 

First Civil appeal No. 78 of 1922. 

July 9, 1923. 

Present: —Mr. Justice Duckworth and 
Mr. Justice Po Han. 

U PE GYI— plaintiff—Appellant 


versus 

MAUNGTHEIN SHIN and another— 
Defendants—Respondents. 

Contract Act (IX of 1872), s. 23 — Public policy, 
agreement opposed to—Champertous agreement, 
validity of — Test — Compensation. 

While the specific English Law of maintenance 
and champerty has not been introduced into India 
and while fair agreements to supply funds to carry 
on litigation in consideration of having a share 
of the property if recovered should not be re¬ 
garded as per se opposed to public policy, y<t 
such agreements should be carefully watched, 
and if extortionate and vmconscionable, or made 
not with the bona fide object of assisting, for a 
reasonable recompense, a claim believed to l>e 
just, but for the purpose of gambling in litigation 
or of injuring or oppressing others by encourag¬ 
ing unrighteous suits, should be held contrary 
to public policy, and not enforced. At the same 
time, reasonable compensation for the exptnsts 
properly incurred by the financier and for work 
done may be awarded, [p. 377, cols. * & 2 d . 

One of the tests to be applied in determining 
whether such a contract ought or ought not to be 
enforced is the compariion between the liabi¬ 
lity which the financier incurs under the contract 
and the amount of the award which he is to 
obtain in the event of th e defendant’s succcff. 
(P* 377 , c 0 l. 2.] 

Case -law discusse d. 

Appeal against the judgment and decree 
of tbe District Court, Myaungmya, in C'vil 
Regular Suit No. 20 of 1920. 

Mr. Villa , for the Appellant. 

Mr. J. R . Das, for Respondent No. 1. 


JUDGMENT.—After the death of a cer¬ 
tain Daw O, there were disputes and 
trouble about the estate left by her and 
her previously deceased husbard, U 
Maung. 

Some time in November i9 1 ^ .Ma 
Mya, the deceased first defendant in th^s 
case, was claiming that she was the Sol® 
adopted daughter of these persons, and 
in consequence that she was desirous ci 
filin’, a suit for a declaration of her slabs, 
and for administration and possession cl 
the estate. 


On the 20th November 1916 it appears 
that a registered agreement. Exhibit 1, 
was entered into between the said Ma E 

Mya andU Pe Gyi, tbe present appellant - 

plaintiff, whereby he agreed to finance her 
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daring her litigation, on condition that all 
h : s expenses incurred on her behalf 
should be deducted from the sum total of 
all the properties which she might ac- 
qu're by means of a suit, and that lie 
should also obtain a half share in thenett 
ba ance. This agreement, however, was 
cancelled by mutual consent on the ist 

February 1917. „ ^ 

On the 2 6th February r 97 7 Ma E Mya 
applied for permission to file her suit in 
for mi pauperis. Permission having teen 
given, her suit started as from tb e 12th 
June 1917- Her suit was contested, but 
Ma E Mya was successful in the District 
Court of Myaungmya, acquiring, by means 
of that decree, properties to the value of 
Rs.27,602-14. It may be said incidentally 
that in her pauper suit she valued her 
relief at approximately half a lakh of 

rupees. 

The defendants in that case, Ma Hla 
and Maung Nyi Bu, appealed to the Chief 
Court of Lower Burma. Ma E Mya 
contested this appeal; and the appeal 
was dismissed with costs. The judgment 
is dated the 16th March 1920. It should 
her e be stated that the judgment of the 
District Court of Myaungmya is dated 
the 17th January 1919. 

It appears that after Ma E Mya had 
been successful in the District Court, 
another agreement, Exhibit A, the subject 
of thepreient suit, wa s drawn up during 
June 1919, while the appeal of Ma Hla 
and Maung Nyi. Bu was pending in the 
Chief Court. This agreement. Exhibit A, 
is almost identical with the previous 
agreement, dated the 20thNovember 191b, 
which was cancelled in February 7917, 
with this difference that this later agree¬ 
ment, Exhibit A, contains conditions 
whereby the appellant was not only to 
finance Ma E Mya for her legal expenses, 
but was also to advance, money’ for her 
miintenance. Moreover, this agreement. 
Exhibit A, though it does not expressly 
refer back to the prior or cancelled agree¬ 
ment, Exhibit 1, yet it purporls to have 
retrospective effect, and cover advances 
made to MaE Mya by the appellant during 
the pendency of her suit before the 
District Court of Myaungmya, as well 
os such further advances as might be ne¬ 
cessary for successful resistance to Ma 


Hla and Maung Nyi Bus; appeal. By' 
this agreement Ma E Mya was to allow 
the appellant to deduct all his expenses 
and money s advanced by him on her ac¬ 
count from whatever properties were 
realised, and he was then to take half 
the nett proceeds of the decree 

Though this agreement was drawn up 
in June 1919, it does not a; pear that it 
was either executed or registered until the 
28th August 1919. Though it was drawn 
up in the office of Mr. J. A. Maung Gyi 
in Range on, it was r.ot executed there or 
in Rangoon. It was not executed or re¬ 
gistered at Wukema where the appellant 
lives anel near which Ma E Mya resided; 
nor was it executed or registered at 
Myaungmya, the headquarters o f the 
district in which they lived. But it pu r- 
port s to have teen executed and regis¬ 
tered at Bassein during ti e temporary’ 
visit of U Pe Gy i, the present appellant, 
accompanied by Ma E Mya, to Bassein on 
the 28th day of August 1919. 

After the successful resistance to the 
appeal made by Ma Hla and Maung Nyi 
Bu, it appears that Ma E Mya was not 
reodv to carry out her side of the bargain . 
On the 26th July 1920 the present appel¬ 
lant filed a suit on this agreement, Exhi¬ 
bit A, against Ma E Mya , whercl y he 
stated that the total realizations made 
by herin the suit consisted of preperlies 
to the value of Rs. 27,602-14; and that 
his advances and expenses on Ma E Mya’s 
behalf amounted to Rs.5,5^6, deducing 
which left a balance of Rs. 22,016-34. In 
this suit he claimed half th*’s nett value; 
in other words, property- valued at 
Rs. 11.008-7 and, of course, the sum of 
Rs. 5,586 as well, ora total of Rs. 16,504-7. 
Two other parties were added, namely. 
U Po The! and his wife, Ma Kyi Nyo. 
Ma Kyi Nyo died during llie suit; hut U 
Po Thet remained as representing li'mself 
and his deceased wife. They wcr c made 
parties, because they were alleged to have 
taken a mortgage on certain prcjeities, 
which by the suit belonged t 0 Ma E Mya, 
from Mn Hla and Maung Nyi Bu as mort¬ 
gagors, and because it was alleged that 
the said moitgagewas made after Mo E 
Mya had legally attached the properties, 
the mortgage, therefore, being \ticl under 
the provisions of the Code of Civil Pro* 



INDIAN CASES. 


374 

U PE GYI W. MAUNO THEINSHIK. 

cedure. During the suit Ma E Mya her¬ 
self died also, and her son, bating Thein 
Sh n. the present first respondent, was 
ad led as her le r al representative. 

Mi E M v.’s defence was that, although 
she signed the agreement. Exhibit A, and 
the power-of-attorney, Exhibit B, which 
was drawn up in terms of the agreement. 
Exhibit A. in favour of the appellant, she 
was persuaded to such execution b> 
misrepresentation, coercion and undue in¬ 
fluence. She conten ded that the appellant 
was a very influential man in Wakema 
and that he had threatened and treated 
her in such a manner that, on a previous 
visit to Bassein, she had refused to sign 
anythin?, and had returned of Mj’aung- 
mya. Eventually, shed'd s'gn two papers 
in Bassein, she being under the impres¬ 
sion that they were documents relating to 
the proceedings taken against Ma Hla and 
Nyi Bu in connection with the mortgage 
to Po Thet and Ma Kyi Nyo. Further 
she contended that, even if it was held 
that there was this agreement between the 
appellant and herself, it was hard, un¬ 
conscionable, champertous and opposed to 
puM-c policy, and should not be enforced 
under section 23 of the Contract Act. She 

urged that all that the appellant had done 
was to advance her moneys on loan without 
interest towards her expenses inthe litiga¬ 
tion; and that he had n' t rendered her anv 
particular personal services, but occasional- 

ly gave her advice and guidance. She 
stated that the total amount advanced by 
the appellant would amount to a sum of 
Rs ; 3 . 4 JO* which amount she was ready 
and willing to pay to the appellant, if it 
was so found due. She also contended 

!?: f a - dd ?. t,ont ° the amounts realised 
cL hC f p?' 1011, the appellant obtained a 
sum of Rs. 250 as land rent, and Rs. 63 a s 
house rent and that these should be de¬ 
ducted from whatever amount was found 
due to lum by her. s 1 111(1 

The other defendants also contested the 

suit but inasmuch as they have rot w * 
represented in this appeal ahhom p fp* 
surviv 0 , Maung Po TLt, W a s d u I^ S r Ved 

defence D<?cessar >' to set o u t thei 

The learned Judge of the Distfct Court 

of M/uungmya held that the aareem^t * 

bad ground that its V® s 


I f fi 3 


tori ionate and out of all proportion to the 

amounts advanced by the plaintiff and 
the risk, if any, incurred by him; in other 
words that the agreement was unfair and 
uncon sc-onable. He held that it was con¬ 
ceivable that Ma E Mya understood the 
terms of the agreement Exhibit A ; tut 
he felt constrained to hold that, when she 
executed it, there was no free consent. In 
other words, that she executed ihe agree¬ 
ment under undue irfluence. The learned 
Judge gave the appellant a decr< e for the 
amounts which h e held to hj.Ae te<n 
proved t 0 have been advanced by him, 
namely, a sum of Rs. 3,660-8, with interest 
at Rs. 12 per cent, per annum. With 
reference to the morlgage of the secord 
defendant,. Mr.urg P 0 Thet, he held that 
it was void, bavirg been xr«*d< alter lie 
legal attachment; ard. with the sc excep¬ 
tions, the b?Jar.ce of the cla:'m was dis¬ 
missed. 

Against this decree I Te Gyi has ap- 
pealed to tins Court. His principal grounds 
arc that there is no evidence of undue in- 
tiuence or coercion, or that Ma E Mya h?d 
acted without free consent; that the agree¬ 
ment wasi ot unconscionable and inequitable 
or opposed to public pelicv ; and that the 
tnr.aequacy of the cors’derat'on was net 

of itself su fficient to render the contract 
champertous. It was further urged that 

+1!% * if* 11 * 0 * ^ ourt was wreng in fix ding 
that the appelant was entitied only to 

JRs. 3,660-8 ; and that tte lower Comt, 

tound in favour of the appellant 

on the baues in regard to tie n ortgace 

made to Maung Po Thet, was in error 

in awarding tie latter his costs wlen 

dsmissng the appellant’s clan rgarst 
him. 

. *k c principal po’nt in th*’s oose 

!® when this rgrecn ent wrs made. 

Ma EMya h» d already cbtained a decree 
in the Dislrict Court; and that the 
original agreement, Exhibit 1, had teen 
cancelled by mutual consent in February 
19 * 7 - 

From the prox'mity of tie date of the 
cancellation of that agreement, Exh't’t 1, 

and the date of Ma E Mya's application to 

sue as a pauper, there can be little doilt 

that one, at least, of thereafons foi the cf n- 
cellation of that agreement was to enable 
Ma E Mya to secure leave to sue as • 
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pauper. Tt is quite clear that the other 
side had knowledge of this agreement ; 
and it appears that it was actually pleaded. 
But, when it was found that the agree¬ 
ment had been properly cancelled, that 
objection was not permitted to prevail. 
Other reasons for the cancellation of 
agreement, Exhibit 1, are given on page 
73 of the trial record, where the appellant 
stated that he considered that the costs 
were somewhat heavy ; that he wanted 
further time to consider; and that he 
did not approve of the terms thereoi 
in their entirety. It is, there!ore, pro¬ 
bable that at that period before her suit 
had been launched he was under the 
impression that he was in for a bad 
bargain; and that this was the other 
and chief reason for the cancelation of 
that agreement. It is mj orient to bear 
this in mind, because it has been urged 
by Mr. Vila for the appellant that, al¬ 
though that agreement was cancelled, t 

was really acted upon by both parties 
from the very first ; and that, inasmuch 
as the present agreement, Exhibit A, 
is in almost exactly the same form, it 
must be held that it was noth’ng more 
than a legal re-establishment of the pre¬ 
vious^ canceled agreement, stress te ng 
laid upon the fact that the present 
agreement shows that it was to have 
retrospective effect as regards the previous 
advances made by the appel’ant to Ma 
E Mya. In this connection, however, it 
must be borne in mind that, under the 
terms of the cancelled agTCcmei.t, the 
advances were to be made without in¬ 
terest ; whereas it is clear that after 
that date and, indeed, until the present 
agreement. Exhibit A, had been drawn 
up, advances were made at intereit at 
Re. 1 per cent, per me,nth. It cannot, 
therefore, be held that tl e agreement, Ex¬ 
hibit 1, subsisted after its cancdlat on; 
and the most that can be stated is that 
until the drawing up of the present 
agreement. Exhibit A, not long before the 
decision of the appeal, the appellant v.as 
advancing money either as an agent or as 
a money-lender in the hope of some 
substantial profit in the case of Ma E 
Mya's final success. 

At the time at which tie agreement, 
Exl ibit Ai vas drawn up in Ratgcon, 


the appellant had actually advanced t° 
Ma E Mya, accord ng to the promissory- 
notes filed in the case, Exhibits D-i. D-6* 
dated from the 25th January 191S to the 
23rd March 1919, a sum of Rs. 2,379-3. 
The appeal having been filed by her op¬ 
ponents, tl:e sole probable future cost to 
her would be her Advocate’s fees and, 
possbly, the costs of certain copes. At 
the most it should not have been more, 
than a sum of some Rs. 800 to Rs. 1,001 
As a matter of fact, her lawyer’s fees 
were arranged to be the taxed costs plus 
a sum ol Rs. 2co. The taxed costs actual¬ 
ly amounted to a sum of Rs. 653-12. 

After the agreement, Ex! ib l A, lad 
been drawrn up and 1-e ore its execu¬ 
tion. Rs. 370 was advanced to her; and, 
after the execution and repstrat ion there¬ 
of, three si m s oi Rs. 151, R;-. 532-33 and 
Rs. 2.48-8 were advanced to her. The 
total advances, which, bv the wav, were 
in terms of the agreement without interest 
after the agreement, Exhibit A. l ad been 
drawn up, amounted to a sum of 
Rs 1,281-5. 

The appellant has not proved any 
other advances or expenditure in Ma K 
Mya’s behalf. The Court-fee, which she 
had to pay after her success in her pauper 
suit, amounting to Rs. 1,155, the balance 
lawyer’s lee to Mr. J. A. Mating Gyi, and 
the balance fee pa d to Mr. Tajud n 
Khan are the principal items wl ich the 
appellant claims in addition. Bi t thue 
can be no doubt that the learned Judge 
of tl'e D strict Couit was quite right in 
his decis on tlat these extra items weie 
not pro\ed. th.‘ figures in tie renarks 
column of Schedule E filed with the plaint 
wh ch were realised by the appellant from 
the estate, hauing a remarks 1 le and n ost 
sign ficant similarity to the figures of the 
amounts of Court-fees, and the balance 
fees to Mr. J. A. M: ung Gyi. 

Mr. Ma ung Gyi was not examined on 
the po nt in regaTd to 1 Is fees. Mr. 
Taj u din Khan was not called as a 
witness ; and Hie Go\ernn,cnt chalaii, 
showing the payment of Rs. 1,155, ii di- 
cates that that am cunt was paid in 1y 
Mr. Tajudin K 1 an as Advocate for Ma E 
Mya. These amounts, therefore, were 
not proved, and were r.ghtlv dis¬ 
allowed. 
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It may, tl'eTefore, he taken that the 
total advances made by the appellant to 
Ma E My a for the purposes of her 
litigation amounted to the total sum as 
found by the District Court, namely, 
Rs. 3,660-8. 

It is admitted that advances were 
made from time to time, and that periodi¬ 
cal v there was a settlement of account, 
on which the promissory-notes were exe¬ 
cuted by Ma E Mya. These pro-notes 
and some vouchers were produced by 
the appellant, Exhibits D-i, D-io, and 
were admitted by Ma E Mya before her 
decease. There is a very strong presump¬ 
tion that, if there had been any other 
amounts advanced to Ma E Mya by the 
appellant, or expended by him on her 
behalf, they would have been included in 
a settlement of account. Therefore, Ihe 
District Court was obviously correct in 
holding that all amounts expended were 
included in the promissory-notes and 
vouchers filed in the suit. 

From this it will be seen that at the 
time when the agreement, Exhibit A, was 
drawn up, the appellant was aware that 
Ma E Mya Imd succeeded in 1 er case in the 
District Court, and that, thcugh at that 
time he had only advanced to her a sum 
of Rs. 2,379. he stood to gain in case of 
her very likely success in the Appellate 
Court, a sum of some Rs. 16,000, and 
that his probable future advances would 
not much exceed a sum of Rs. 1,000. It 
is true that Ma E Mya was technically 
a pauper, and that she might not have 
been able to have prosecuted her suit 
successfully, or to have engaged a lawyer 
of standing to represent her in the appeal, 
unless the appellant or somebody else 
had stood behind her. But there can be 
no doubt that, in the particular circum¬ 
stances stated, the agreement, Exhibit A, 
was unfair ; that the bargain was uncon¬ 
scionable ; and that his very probable 
gains were far i n excess of any expen¬ 
diture or likely expenditure on his part 
A further point is that the circum¬ 
stances m which this agreement was 
drawn up in Rangoon, but was not ex¬ 
ecuted there, and was eventually executed 
m l re 0 istered on the same day at 
B iSiein, that is to soy,, the headquarters 
<?f a district to whichj^neither^ the 


appellant n< r Ma E M}a belon[ed, are 
sufficient to caure any Court to study 
with great caution the question of due 
execution. 

We have the evidencecf Mr. J. A. Mar ug 
Gyi (now the Hon'ble Mr. J. A. Mavng Gyi, 
one of the Ministers of the Government of 
Burma), that, while 1 e was in his office, 
Ma E Mya agreed to the terms of the 
acreemeut ; but, when he was asked as 
to why it had not been executed in his 
office, he staled that his impression was 
that they wanted to corsult otl ers before 
they decided to execute the documents, 
the.documents being this agreement, Ex¬ 
hibit A, and a power-of-atterney conse¬ 
quent thereon, Exhibit B. J n other 
words, his evidence seems to show that be 
d:d not tl ink that Ma EM} a was entirely 
satisfied. Then we have the significant 
facts, referred to already, tha t the docu¬ 
ments were not executed at Waken:a 
or at Myaungmya, hul were executed and 
registered at Bassein, when tie appellant 
had taken Ma E Mya thither, and they 
were staying at the house of his influen¬ 
tial brother, U Po Mating. « 

The appellant has given the most pre¬ 
varicating answers as to why lie cloeu- 
ments were executed end registeied at 
Bassein ; but the evidence ot his own 
witnesses shows tl a t th e leal otject cf 

x* vi£it *° ® aS£ cin was the execution 
cf these documents. In view of wlat 
those witnesses said, it is impossible to 
believe that the appellant, U Pe Gyi, 
has told the Court the truth with refer¬ 
ence to his visit to Bassein. 

Though it is clear from what the attest¬ 
ing witnesses stated in tleir evidence 
that Ma E Mya executed these documents, 
and stated that she understood and 
agreed to them, it is open to grave doubt . 
as to whether ter consent was free, te- 
cause at the time she was indebted, to U 
Pe Gyi to the extent of a sum of 
Rs. 2,749-3, and must have felt that 
she was considerably under his in¬ 
fluence. 

There i s evidence that the appellant 
is a man of wide-reaching influence and 
importance, and it is very significant 
that in his evidence he stated that he 
has given similar help to another woman 
at Pyapon under a similar agreement 
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and that he appears to consider it an 
easy method for acquiring considerable 
riches. There is, indeed, evidence that, 
after the execution and registration of 
the documents, Ma E Mya referred to 
them in the presence of respectable per¬ 
sons; but this does not necessarily de¬ 
note that her consent to the documents 
was free, or that 9he had not been 
subject to considerable influence and 
pressure in the execution and registra¬ 
tion thereof. At that time the appel¬ 
lant, U Pe Gyi, must nave been deeply 
regretting his cancellation of his pre¬ 
vious agreement, and must have teen 
extremely anxious to obtain som e secuiity 
for what he hoped to obtain by Mo 
E Mya’s success. He admits in his evi¬ 
dence that he was somewhat in a hurry, 
because he thought thatMa EMva was in 
process of approaching Ma Hla and 
Maung Nyi Bu with a view to com¬ 
promising her claim. It, therefore, seems 
clear that the execution and registration of 
these documents must be treated with the 
gravest suspicion. It is not asthough MaE 
Mya had admitted thatthis agreement was 
executed with her free consent, in which 
case the Courts might have been inclined 
to treat it differently; for, here, before 
her death, she deliberately set cut that 
coercion and undue influence had been 
used by tl.e appellant in order to induce 
her to make the bargain in question. 

The law on the subject of such agree¬ 
ments as administered in India, is 
perfectly clear; and it has been 
laid down by th e ir Lordships of the 
Privy Council in several cases. It is 
that while the specific English Law of 
maintenance and champerty has not 
been introduced into India, and while 
fair agreements to supply funds to carry 
on litigation in consideration of having 
a share of the property if recovered 
should not be regarded as per sc oppos¬ 
ed to public policy, yet such agree¬ 
ments should be carefully watched, and 
if extortionate and unconscionable, or 
made not with the bana fide object of 
assisting, for a reasonable recompense, 
a claim believed to be just, but for 
the purpose of gambling in litigation, 
or pf injuring or oppressing others by 
encouraging unrighteous suits, should 


be held contrary to public policy, 
and not enforced. 

The case in point is that of Ram 
Coomar Coondoo v. Chunder Canto 
Mookerjcc (1), wh'di was referred to in 
the case of Chunui Kuar v. Rup Singh 
f 2 ). Another case, in which the law on 
the subject was discussed, is that of 
Lake Indar Singh v. Rup Singh (3). 

A still further case in that of Hussain 
Bakhsh v. Rah mat Husain A some¬ 

what similar caie to the present was 
discussed by their Lordships of the 
Privy Council in the case of Raja 
Mohkam Singh v. Raja Rup Singh 
(5). It was there held that, judging by 
the disproportion between the liability, 
which the financier incurred ur.der 11 e 
contract, and the amount of tl.e reward, 
which he was to obtain in the event of the 
defendant’s success, tl.e reward was ex¬ 
cessive and unconscionable; and the cla m 
under the agreement was, therefore, 
disallowed. In the case of Raghunath v. 
Nil Kanth (6) their Lordships decided 
that a nine anna share in the property 
in consideration of the expei ses to be 
incurred by plaintiff in the prosecution 
of the case was extortionate and ineqi it- 
able, and that the agreement should not 
be given effect to. At the same time it 
was held thrt reasonable compensation 
for the expenses properly incurred and 
for work done could be awarded. 

Much reliance has been placed by Mr. 
Villa on behalf of the appellant on the 
case of Achal Ram v. Kasim Husain 
Khan (y), in which their Lordships of 
the Privy Council held that a transfer 
of a moiety of a person’s interest id a 
property in consideration of the vendee 
assisting him in litigation lor the pur- 

(1) 4 I. A. 23; 2 C. 233; 1 Ind. Dec. (». 3.) 442 
(P. C.). 

(2) 11 A. 57; A. W. N. (1888) 296; 6 Ind. Dec. 
(N. S.) 465. 

(3) 11 A. 118; A. W. N. (1889) 72; 6 Ind. Dec. 
(N 9 .) 504. 

(4) 11 A. 128; A. W. N. (1888) 273; 6 Ind. Dec. 
(N. S.) 510. 

( 5 ) *5 A. 352; 20 I. A. 127; 6 Sar. P. C. J. 327; 
17 Ind. Jur. 376; 7 I;:d. Dec. (N. a.) 943 (P. C.). 

(6) 20 C. 843; 20 I. A. 112; 6 Sar. P. C. J. 302J 
17 Ind. Jur. 374; Rafique and Jackson's P. C. No. 
129; 10 Ind. Dec. (N. 8.) 567 (P. C.)v 

(7) 27 A. 271; 15 M. I,. J. 197; 8 Sar. P. C. J. 
772; 9 C. W. N. 477; 8 O. C. 155; 32 I. A, 113 (P. C.)l 
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pose of recovering that property was not 
extortionate or unreasonable, and was 
enforceable. But, though that was un¬ 
doubtedly the decison in that case, it is 
easily distinguishable, because, when the 
nutter came to be decided, the vendor 
was no longer a party to the suit, which 
was prosecuted by Ihe vend e alone. In 
other words, it was not a question be¬ 
tween the vendor and the vendee. 

Reliance has also been placed on the 
case of Bhc.gwat Daval . Singh v. Dehi 
Dayal Sahu (8), in which their Lord- 
ships of the Privy Council, in dealing witn 
a similar k nd of transfer, held that it 
was not contrary to public policy or 
voia. But in that case also it is ex¬ 
pressly statea that the question whether 
the bargain was inequitable and uncon- 
sjiona 1 le was a question between the 
assignors and the assignee, which it was 
unnecessary to decide in a suit in 
widch the assignors did not repudiate tl e 
Iran action, but asked that effect be 
given to it, ana for tn.it purpose joined 
the a.ssignee a.s plaintiff in the s it. 
This case also, as pointed o it by Mr. 
Das for the first respondent, is dis¬ 
tinguishable, an i it cannot be urged that 
their U rd*hips of the Privy Council have 
intended, by their pronouncement in 
these two cases, to alter the general 
law os alre dy st .ted, or to lay down 
such a proposition as that a transfer 
of a raoietv and, even more, of a property, 
in consideration of assistance in legal ex¬ 
penses is, in no case, a hard or unconscion¬ 
able bargain. 

It is urged by Mr. Villa that, in any 
case, under the rulings quoted, the ap¬ 
pellant is entitled to compensation for 
his persona services. The learned Judge 
of the District Court hastour.d that these 
services were insigmficant. After study¬ 
ing the evid-nee with care, it is impossible 
to hold that they were very great, and it 
is difficult to see on what basis such com¬ 
pensator should be based. The learned 
Judge of the District Court was, therefore, 
right in disallowing any such compensa¬ 
tion. 

(8) 35 C. 420; io Bom. L. R. 230; 12 C. W. N. 
393 ; 7 C. I<. J. 335; 5 A. I, J. 184; 18 M. I,. J. 100; 

3, M' T. 344* x 4 B «r. -b- R. 49J 35 B A. 48 (P. C.) . 


as regards the claim made by Ma E My a 
in her written statement that a sum of 
Rs. 315 should he set off against anything 
payable to the appellant it does not ap¬ 
pear from the r e cord that there was any 
proof of th’s amount as against the ap¬ 
pellant. It must, therefore, be disallowed. 
***** 

As regards tie contention of the afpel 
!a m that costs should not 1 ave been award¬ 
ed by the decree to Maing Po Thet as 
representing himself and his deceased 
wife, it would appear t! at Ihe District 
Court was perfectly riiht. Bv its findings 
it decided, in effect, that oy means of 
the agreement in suit the appelk nt had 
no claim to the lard, whether the subject 
ol the mortgage or not, and it is, tl ere- 
fore, obvious that Mauug Po Thet must 
have, in any case, been allowed h.s tests. 

In conclusion there can be no doubt 
that on the evidence before it and in the 
c reuinst ances and probabilities of the esse, 
the decision of the learned Judge below 
was correct. As Mauug PoTh.t has not 
appeared in this appeal as second res¬ 
pondent, it is not necessary to deal with 

his case, or to come to a definite finding 

as to whether the mortgage in his faveur 
is valid or void. 

The appeal will stand dismissed with 
costs in favour of the first respondent. 

Appeal dismissed. 

Z. TC. 


PATNA HIGH COURT, 

Appeal from Appellate Decree No. 8^,6 

of 1921. 

July 2 1923. 

Prresent: —Mr. Justicc Mi.cj h itc n i 1 d 

Mr. Tuslicc Dr.sr.. 

Musummat RAMDUBARI KUER— 

Defendant—Appelf/.m 

ve rsu s 

JANG BA HAD UR SINGH and other?— 
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Vendor and purchaser■ — Jiir.du join jttn'y 
—•Agteemeru lo purchase by father jw persenaf 
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capacity — Sons. liability of—Contract Act (IX 
of 187a), s . 37. 

Wheie the father of a Hindu joint fr.miiv in¬ 
ters into an agreement for purchase in his per¬ 
sonal capacty, on Ins death, h»s sons, as the 
surviving members of the family (as distinguishe d 
from his heirs and representatives within the 
meaning of section 37 of the Contract Act) are 
not bound by the same, and are entitled to a 
refund of any earnest money paid by the deceased 
together with interest. 

Appeal from a decision of the District 
Judge, Gaya, dated the 4th February 
3C 9 2I » reveising that of the Subordi¬ 
nate Judge. Third Court, Gaya, dated the 
13th September 1919. 

Mr. N.K . Prasad, II, for the Appel¬ 
lants. 

Mr. S. N. Roy, for the Respondents. 

JUDGMENT. 

Macpherson J.— This appeal is pre¬ 
ferred by the widow and legal represen¬ 
tative of the defendant, Ihc suil against 
whom was dismissed by the Trial Court 
but decreed in part bv the District Judj e 
on appeal. 

The case for the plaintiffs was that Rj i 
Bindheshwari Prasad on or tefoie the 
4th December 1916, in anticipation of 
a decree on compromise which he e\ € nt ur.lly 
obtained on 15th December avainst 
IVxathurairasad for Rs. 19,145-9-1 contract¬ 
ed to sell the decree to the plaintiff, t r.d 
their other. Ramphal Sin? h, for Rs. i8,oro 
and took Rs. 3,cco nt once out of the 
stipulated consideration end on the nlh 
January 1917 executed an agreement 
(Exhibit 1) in favour of Ramphal Singh 
to sell the aforesaid decree to him, men¬ 
tioning therein that Rs. 2,cco had teen 
paid, though in fact Rs. 3,0c o had teen 
paid. The plaintiffs inter alia alleged .as 
follows:— 

" 4 ., That Babu Ramphal Singh, the 
plaintiffs' father lived jointly with them 
and they were members of a joint family 
governed by the Mitaksl aTa School. h : c 
died while living jointly wilh the j 1 : intifs 
and leaving the plaintiffs behind him. 
The plaintiffs entered upon possession 
and occupation of the entire property 
belonging to the joint family hv right 
of survivorship.'* 

The defendant failed to execute the 
deed of sale in spite of notice from the 
plaintiffs and on the other hand realised 
th-2 decretal money from Mathura Prase d 


by execution of the decree which he lie d 
contracted to .sell to plaintiffs. The ph int¬ 
iffs, therefore, claimed Rs. 4,522-9-1 
made up of Rs. 3,cco paid to the 
defendant Rs. 1,145-9-1 damages and 
interest. 

The defences woe that non-execution 
was due to the laches of the pkinUffs, 
that only Rs. 2,rto had been advanced 
and that the contract was void as 
Ramphal Singh had died before the 11II1 
January 1917 when the contract was 
executed. 

The Trial Court found that the contract 
was complete before 4th December but 
sustained the defence that non-execution 
of the sale-deed was due to the inexcus¬ 
able laches of the plaintiff's in spile of 
notice from the defendant to execute 
the kewala and held that the plaintiffs 
were accordingly not entitled to recover 
the deposit of Rs. 2,ern, even though tlierc- 
was no express stipulation for forfeiture 
in case of de f ault. As to the dee 111 of 
Ramphal Singh it was found to have 
occurred on the 20th December 193 (• 
but the learned Subordinate Judge held 
that the matter was not affected by his 
death inasmuch as the agreement did not 
appear to be a peisonal one in his favour. 

The lower Appellate Court held that it 
was not proper to apply to Exhibit 1 a 
construction at variance with its terms 
which he considered were a promise to exe¬ 
cute a sale-deed in favour of Ramphal 
Sin fe h personally and that this promise 
became incapable of fulfilment on his 
death; accordingly the plaintiffs could net 
enforce a penalty clause against the de¬ 
fendants, and equally the defendants’ 
claim was untenable that the plaintiffs 
forfeited the earnest money (1) since on 
the defendant's own showing there was 
uncertainty in the contra.ct on the ques¬ 
tion in whose favour the deed should be 
executed, and (2) since the deed was not 
signed by Ramphal Singh or by' any one on 
his behalf. As the death of Ramph-: 1 
Singh had rendered the contract incap¬ 
able of fulfilni^n f nvff therefore, void, or 
in the a Item .th e as it is or had become 
void for uncertainty' the defendants must 
refund Rs. 2,coo the earnest money 
with interest to the plaintiffs, 
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In second appeal by the widow and 
heir of the defendant it is submitted that 
the contract which was admittedly entered 
into on the 3rd or 4th December 1916 
was capable of performance since it was 
entered into by the joint family and the 
money was advanced from the joint family 
funds. 

In reply it is contended that there is 
a clear finding of fact that the contract 
was a personal one and the ear rest money, 
could not be forfeited except for default 
and Ramphel Singh was not in de¬ 
fault. 

No other contention was advanced and 
indeed the arguments in the appeal ha\e 
hardly extended beyond a statement 
of these propositions. 

The peculiarity of the present position 
is that each party relies upon the 
pleadings of the other. The question for 
decision is, therefore, whether the contract 
of appellant’s husband was a personal 
one with Ramplial Singh or one with him 
as karta of the joint family of which res¬ 
pondents, his sons, are the surviving 
members. It is admitted that if it is not 
found to have beer a contract with the 
joint family of which Raniphal Singh 
was kart a this appeal must fail. 

Now the findings of the First Court 
on this point are very far from confident. 
After deciding that the contract was com¬ 
plete be ore the 4th December 1917, he 
proceeds “Besides the contract does not 
appear to be of a purely personal nature; 
Ramphal Singh was a member of the 
plaintiffs* joint family and the plaintiffs 
themselves appear to have been paid the 
earnest money.” He relies on the fact 
that such had been the case of defend¬ 
ant in his first, written statement as well 
as of plaintiffs. 

The learned District Judge relying 
upon the fact that the document itself 
is expressed as being in favour of Babu 
Ramphal Singh and not in favour of him 
and his heirs or of him and other members 
of his family, finds that the contract is 
of a. personal nature so that it did not 
bind the executants to execute a sale- 
deed in favour of any one but Ramphal 
Singh. Here he accepts the case made 
by de endant in his second written state¬ 
ment and displaces the hesitating finding 


of the Trial Court. No copy of Exhibit I 
has been pioduced and thus this Court 
is restricted to the information obtainable 
from the paper-book. It appears, there¬ 
fore, that the question whether the con¬ 
tract was personal or was entered into 
by the joint fanily consisting of the res¬ 
pondents and their father is disposed of 
by the finding of fact of the lower Appellate 
Couit when he holds that the defendant 
did not bind himself to execute a sale- 
deed in favour of any person but Ram¬ 
phal Singh himself. It has not been con¬ 
tended before us on the strength of sec¬ 
tion 37 of the Indian Contract Act, 1872, 
or otherwise, that the respondents as 
heirs and represent at i\ es of their father 
(as distinguished from members of the 
same joint family with him) are bound 
by his agreement to purchase. 

In our opinion in the circumstances 
of the case the decision of the lower Appel¬ 
late Court is correct. The appeal accord¬ 
ingly fails and is dismissed wdth costs. 
Das, J. —I agree. 

n. h. Appeal dismissed. 


RANGOON HIGH COURT. 

First Ciml Appeal No. 241 of 1922. 

J uly 2, 1923. 

Present :— Mr. Justice May Oung and 
Mr. Justice Duckuorlh. 

KO PO MAUNG a j 'd another—Defend- 

a nts—Appellants 
versus 

MA ME T N GAI/E and another— 
PtAiNriFFi—R espondents. 

Evidence Act (I of 1872), s. 35— Mortgage, proof 
°f Entries in supplementary Revenue Records 
value of. 

In the absence of other evidence, entries in 
supplementary Revenue Records, viz.. Revenue Re¬ 
gister No. i and Revenue Register No. 5 though 
relevant under section 35 of the Evidence Act 
are not in themselves sufficient to prove a mort¬ 
gage. 

Mi Se Baw v. Me Min Ya, \ Inel. Cas. 1084; 2 
U. B. R. (1907-09) Evidence 19, relied on. 

Maung H/aing v. Mating Chit Su, 76 Ind. Cas. 
449; 1 R. 135; (1923) A. I. R. (R.) 196, distinguish¬ 
ed. 
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KOPO MAUNG V. MA MEiN GAI.E. 

Appeal against a decree of tl:e District 
Court, Pyapon, in Civil Regular No. 2 of 
1922. 

Mr. Higinbotham, for the Appellants. 

Mr. Kyaw Din, for tlic Respondents. 

JUDGMENT. —It is clear that tlie ap¬ 
pellants-defendants Lave been in posses¬ 
sion since 1901. Strong evidence of tie 
alleged mortgages is, thereicie, required. 
From first plaintiff’s own evidence it 
appears that the mortgage of 1900 was 
made in writing. If so, it was compulsori¬ 
ly registrable, and cannot be proved. 
But the transaction of 1901 which both 
sides admit, the one side calling it an 
usufructuary’ mortgage and the other an 
outright sale, is on a different footing. 
That may be proved by the plaintiffs. 
The question is whether they have proved 
it. It is clear that they have not done 
so. The plaintiffs-respondents called only 
two witnesses, besides Ma Mein Gale 
htrself, namely,the ex-hcadman San Nyeir, 
who was dismissed from his appointmei t, 
and was formerly Ma Mein Gale's brother- 
in-law, and Po Bwin, a cooly, who is 
alleged to have been present casually', ar.d 
is the husband of Ma Mein Gale’s step¬ 
daughter. They both contradict Ma Me n 
Gale as to whether her husband, Maurg 
Ni, was present at the transaction ft 
San Nyein’s house. She says that he 
was not. They say' that he was. Po 
Bwin's memory, for a casual witness, is 
extraordinary, and it is clear that rot 
much reliance can be put on such evi¬ 
dence as he and San Nyein give twenty- 
one years later about the transaction. 

As regards the map, extracts from 
Revenue Register No. 1 and extract from 
Revenue Register No. 5, which show the 
respondents as mortgagors and the ap¬ 
pellants as mortgagees, these are in them¬ 
selves, being but supplementary Survey' 
Records, quite inadequate to prove the 
mortgage That this is the case has been 
held by the Courts in Burma time after 
time. Moreover, no effort was made to 
produce Register No. 9 (as it then was), 
in which reports of alienation are made 
direct, and signed by the parties. The 
best evidence available from the Revenue 
Records was thus not made use of. It 
was held by Shaw, J. C., (later Sir George 


Shaw), in the case of Mi Sc Baw v. Mi 
Min Ya (1), that, in the absence of other 
reliable evidence, supplementary' Survey 
Records are insufficient to prove niortj age. 
This is undoubtedly'right, and in no way- 
conflicts with the decision of Pratt, J., in 
Mating Hiding v. Mating Chit Su (2) 
where entries in Register No. 7 (formerly 9) 
were referred to as creating a presump¬ 
tion that a report of an alienation in the 
temrs stated was made. 

No doubt the Revenue Records, put in 
evidence in the District Court, were re¬ 
levant under section 35, Evidence Act, 
but they are not sufficient in themselves 
to prove the mortgage. 

The combined force of these records 
(which a re of course ii effect copies from 
Register No. 0), and the very weak oral 
evidence for the plaintiffo-respo! dents was 
inadequate to prove the mortgage. The 
land, moreover, in a9ot, was most pro¬ 
bably not worth more than the amount 
in question. 

There was no onus of proof on the 
appellants, and it was immaterial whether 
they chose to enter the witness-box or 
not: but they did examine two witnesess 
whose evidence was at lest as good as 
that of San Nyein and Po Bwin. 

The appeal nuis 1 beal’owed. The decree 
of the District Court is set aside, and the 
plaintiffs-respondents'suit is dismissed wilh 
costs in boib Courts. 


Appeal allowed. 

z. x. 


(x) 4 Ind. Cas. i<>81; 2 U. j{. r. (1907-09), 
Evidence 19. 

(2) 76 Iml. Cas. 449; 1 R. 135; (1923) A. I. K. 

(R.) 196. 
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KISHOBI V. PAKSADI. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1232 of 1920. 

April, 10,1922. 

Present: —Mr. Justice Ryves. 

KISHORT MAI/ and others—Plaint ffs 

—Appellants 
versus 

PAR SAD I and another—Defendants— 

Respondents. 

Agra Tenancy Act (II of 1901). ss. io, 165 

— U. P. Land Revenue Act (III of 1901), s. 36 

— Purchaser of khud kasht land — Suit for profits 
—■Rent suit—Assessment of rent. 

A purchaser of khud kasht land is not entitled 
to sue the co-sharer landlords for profits under 
section 165 of the Agra Tenancy Act. His suit 
is a simple one for rent against his vendor ex- 
proprietary tenant. As a preliminary step, 
however, itis necessary for him to have the rent 
assessed by the Collector with reference to the 
provisions of section 10 of the Agra Tenancy Act 
and section 36 of the Land Revenue Act. 

Second up r eal. 

Mi. Sanyal, for llie Appellants.. 

Mr. P. L. Banerjee, for the Respond¬ 
ents. 

JUDGMENT.- —T he plaint i fls-a ppelh. nf s 
purchased certain specific plots of 
land in the village from the ancestor 
of the respondents. In the deed of sale 
theland sold is described as the khud kasht 
of the vendor. 

The vendor, therefore, would automati¬ 
cally become the ex proprietary tenant 
of these plots and possession, therefore, 
was not given to the plaintiffs. The plaint¬ 
iffs brought this suit against r 11 the co- 
sharers including the lambardar, for profits 
for the three preceding years, under seel ion 
165 of the Agra Tenancy Act. Various ob¬ 
jections were raised and the Trial Court 
dismissed the suit as against all the other 
defendants, but decreed the suit for 
Rs. 177-5 -to against the present respond¬ 
ents as representing the plaintiffs* share of 
profits. 

On appeal, the learned First Additional 
District Judge of Aligarh held that the 
suit was misconceived, that it was not a 
suit under section 165 of the Agra Tenancy 
Act but was really a suit for rent, and as 
such, could not be brought until the rent 
had been assessed by the Collector. 

The plaintiffs come here in second appeal 
and it is argued that the lower Court is 
wrong in holding that section 165 does 
not apply. It seems to me quite clear 


* 

s. p. r. m. Firm v . mauno po *ya. 

th'.it section 165 has no application whatso¬ 
ever. The only claim which the plaint¬ 
iffs had against the respondents was to re¬ 
cover rent due to them as ex-proprietary 
tenants. In reality this was the way in 
which the First Court treated the suit. 
It came to the conclusion that the 
proper rent should be something less than 
what appears to have been agreed upon 
between the parties in the sale-deed, 
having regard to the prevailing rates in 
the neighbourhood a nd it was on that basis 
that it gave the plaintiffs their decree al¬ 
though it described it as their share of pro¬ 
fits. It seems to me that the suit was 
entirely misconceived and did not lie at 
all against the other co-sharers; it should 
hive been brought simply against the 
respondents for rent. But having regal d to 
section 10, clause (5), of the Agra Tenancy 
Act and section 36 of the Land Revenue 
Act, it seems to me that as a preliminary 
step to such a suit, it was necessary first 
to hive the rent assessed by the Collector. 
In my opinion the appeal fails and is dis¬ 
missed with costs, including in this Court 
fees on the higher scale. 

n. h. Appeal dismissed. 


RANGOON HIGH COURT. 

Civil Reference No. 5 of 1923. 

July 23,1923. 

Present: —Sir Sydney Robinson, Kt., 

Chief Justice, and Mr. Justice May 

Oung. 

S. P.R.M. FrRM—P lai sr tiff—appellant 

versus 

MAUNG PO KYA and others— 

D EFEND ANTS—RESPONDENTS. 

Civil Procedure Code (Act V 0/1908), O.XII , 
r. 6 —Usurious Loans Act (IX of 1918), applica¬ 
bility of—Admission by defendant — Court, power 
of, to reduce interest. 

The rule laid down in O. XII, r. 6 of the 
Civil Procedure Code is merely permissive, and the 
judgment which the Court may pass under that 
rule is such as the Court may think just. 

The terms of the Usurious Loans Act axe very 
wide and apply to all suits whether heard 
ex parte or otherwise. 
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A Court can apply the provisions of the Usurious 
I*aons Act for the benefit of a defendant who has 
confessed judgment. 

Civil Reference from the District Ceuit, 
Toungoo, in Civil Appeal No. 25 of 1023 
of that Court. 

JUDGMENT.—This is a reference under 
O. Xl v VI > r. i, of the Code of Civil Pro¬ 
cedure. The question referred is “can a 
Court apply the Usurious Toons Act for 
the benefit of a defendant who confesses 
judgment ?” 

Plaintiffs brought 0 suit on a promis¬ 
sory-note against three defendants. One 
failed to appear, another denied execu¬ 
tion, and the third odmttedthe claim 
and confessed judgment. It was held by 
the Original Court that the case was One 
to which the provis ; ons of the Usurious 
Toans Act of 1918 should be applied. 
The reference is made because it is , 
thought that under O. XII, r. 6 of the 
Code, hadthe plaintiff applied forimmedi- 
ote judgment, the Court would have had 
to pass immediate judgment. There was 1 
nothing on the record at that stage to * 
suggest that the interest charged was 1 
exorbitant. As to O. XII, r. 6, it is s 
to be noted that the rule is merely per- t 
missive ; further upon such an application f 
the C>urt may make such order or Rive 1 
such judgment as the Court may think [ 
just. The Court i s not, therefore, bov.rnl t 
to pass an immediate judgment, but in < 
anycnse inlhe present instance no such 
application was made, and when the 
Court came to pass judgment the facts o 
weie fully before it. It con then pass 
such judgment as it thinks just: The t] 
whole of the terms of the Usurious Loans a 
Act are extremely wide. a n d they apply t] 
to any suit whether heard ex-parte or 
otherwise. If the judgment in the case n 
o the defendant who did not appear, i 
j 111 *he case of the defend? nt who 

denied execution, is not to be for the full fc 
amount claimed by reason of the provi¬ 
sions of the Usurious Loans Act, it will F 
clearly be unjust to pass a decree in 

fnU?r a n^° f V4 U , ho t nest defendant who truth- a 
fully dmitted the claim for a very much m 

1 ^ amount. We are able to find b- 

S"® the Act; or i a the Code of at 

rf f^ ed r r ?_i wh,ch could prevent the ra 
Court from taking .the Act into consider- ar 
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at.on 1., favour of the defendant who 
confessed judgment, and the answer 
to the point r ( f e rred is in the affiim 
ati ve. 

Order in affirmative 

Z. K. 


OUDH JUDICIAL COMMISSIONER 3 

COURT. 

First Civil Appeal No. 9 of 1922. 

February q, j 923. 

Prgsent:— Mr. Dale], A. J. C. 

RAZA HUSAIN KHAN and others_ 

Defendants nos. 2 t.> 5— Appeuanis 

versus 

GaNESH PRaSAD— Plaintff, Musammat 
ZAINAB BIBI and others— 
Defendants— -R e spon l e ms . 

Contract Act (IX of 1872). 5. 16, ill. (c).-L Unduo 
influence-—Burden of proof—Creditor and debtor, 
relationship of — Mortgage — Redemption —Post diem 
interest , rate of—Intention of parties . 

The burden of proving th.it the rate of iniertft 
stipulated for in a mortgage-deed was agreed 
to by the mortgagor under undue influence Jits 
on the mortgagor or his representatives, and the 
burden is not shifted on to the mortgagee by proof 
of the fact that at the time of the e^e cuP'S Id 
the mortgage-dee el the mortgagor was indebted 
to the mortgagee j„ a small sum. fp. 4 
cols. 1 & 2.] ^ 

A mortgage-deed fixed the term for redemptic 1, 
at two years and stipulated f„ r a heavy rate of 
interest Mention was made of the payment 
of interest year by year but there was no stipula¬ 
tion that interest would be payable at the con¬ 
tract rate after the due date ; 

Held tbat the parties diel not intend that 
after the due date interest should be paid at 
the contract rate. fp. 384, col. 2.] 1 

Appeal from a decree of'the Subordi¬ 
nate Judge, Gonda, d ted the29f.l1 Octob-r 
1921. 

Messrs. Haider Husain and M . Wasim 
for the Appellants. 1 

Mr. J. K. Banetji, for Respondent 
No. 1. 

JUDGMENT. The plaintiff has obtained 
a decree for sale on foot of a simple 
mortgage dated 12th June 1912 executed 
by Tajuddin since deceased. The deiend- 
ants were the heirs and a subsequent 
mortgagee of the mortgagor. The defend¬ 
ants (sons of Tajuddinj have appealed 
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and the argument by the learned Counsel 
was confined to the question of interest 
allowed by the Trial Court on the principal 
sum secured The money was payable at 
the end of two years and interest was to 
run at the rate of 22 pet cent, per annum 
with yearly rests. The argument here 
was (1) that this high ra*e of interest was 
consenled to by Tajuddin under undue 
influence and (2) that under the terms of 
the deed there is no contract for post diem 
interest after the expiry of two years 
from the date of the mortgage and that, 
therefore, the same rate of interest should 
not be allowed up to the date of suit. As 
an alternative it was further argued that 
the contract rate should run up to the 
date of the institution of the suit hi the 
First Court and not subsequently up to the 
date of judgment as was allowed by the 

lower Court. 

There is no force in the contention re¬ 
garding undue influence. The argument 
was that the burden of proving want of 
undue influence lay on the p a intiff-res- 
po.ident because the mortgagor, when he 
entered into the mortgage in suit, was 
indebted to the mortgagee. Reference 
was made 1o 11 ustration (c) of section j6 
of the Contract Act. That Illustration 
does not mention all Ihe necessary facts 
and has to b e supplemented. There 
would be a case of undue influence if 
the debt is of a large amount and the 

money-lender puts pressure on the debtor 
for its payment. Here it is admitted 
that the previous debt was of a small 
sum of Rs. 134 while the amount borrow¬ 
ed at the time of the mortgage in suit 
was Rs. 2,000. No witnesses suggested 
that the money-lender had made any 
demand for the payment of the small 
sum of money due prior 1o the execution 
o the bond in suit. 'When the deed was 
executed at Mankapur Tajuodin's son 
Raza Husain was present. He 19 a defend¬ 
ant but did not come forward to give 
evidence in the case. In bis place an¬ 
other son Ahmad Husain gave evidence 
and two witnesses Asad Ali and Abdullah 
Khan who had no reason to be present at 
the time of the execution of the deed at 
Mankapur several miles away from their 
home. Ahmad Husain was not present 
when the deed was executed. Tajuddin 
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was a tutor of the mortgagee and of bis 
son. This fact does not raise any pre¬ 
sumption that the mortgagee would be 
in a position to dominate the will of 
Tajuddin. The burden of proving want 
of undue influence did l.ot lie on the 
mortgagee and there is an entire absence 
of proof on the side of the defendants. 

As regards the payment of pest dim 
interest the question must depend ipen 
th< interpretation of the deed. The learn¬ 
ed Counsel for the defer da nt s-iesj encei.t s 
quoted a large number of cases where it 
was held that under the terms of par¬ 
ticular mortgage-deeds there was a contract 
for the payment of post diem interest at 
the contract rate. The present case, 
however, is different. In the mortgage, 
mention is made fbout the payment of 
interest year by'y'ear but after tne clause 
relating to the payment of principal ana 
interest after due date there is no stipula¬ 
tion that inte r est shall be payable at the 
contract rate, llie penalty of not paying 
at the end of two years is stated to be 
the tight of the mortgagee to recover 

principal and interest when he liked. 
There is no stipulation here that if the 
money is not paid on due date interest 
at the contract rate will continue to run. 
When the contract ra+e is so one tons 
the deed should be read as lar as possible 
to favour the mortgagor. There is no 
reason shown, such as insufficiency 
of security, why such an exorbitant rate 
of interest should be agreed upon. If 
money is required only for two years and 
the mortgagee suddenly gets his money 
back and is notable prompt] y to invest 
it one could understand that he would 
charge a high late of interest. When, 
however, as is urged by’ the defendants, 
the contract w'as for th e money to remain 
on interest as long as the mortgagor 
desired to keep it, there was no reason 
why the mortgagor should consent to pay 
sucb a high rate of interest. It may be 
observed that in less than eight years the 
sum due has grown to nearly five times 
the oiiginal amount borrowed. On the 
terms of the deed I am fully satisfied 
that the parties did not agree upon the 
rate of interest to be paid after the 
expiry of the two years fixed for payment. 
Under the circumstances the Court can 
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fix a reasonable rate and I consioer 12 
per cent p e r annum compoundable every 
year to be a reasonable rate. Tbe 
decree of the lower Court shall, therefore 
be amended accordingly. The amount 
wUl be Rs. 3 , 001-4 up to the end of 
the stipulated period nth June 1914 and 
after that the office shall work out the 
amount calculating interest at 17 per 
Cent, per annum adding interest into 
the principal sum at the end of every 
year. This shall be done up to six 
months from to-day’s date. After that 
date interest shall run at 6 per cent, 
per annum. If the money so arrived 
at is not paid by the defendants within 

s of to ' da y’ s date the property 
shall be sold. I n preparing the decree 
the office shall pay attention to certain 
objections to the lower Court's decree 
made by the respondents here. Before 
my signature is obtained the office shall 
get the account tested by the Pleaders 

. , , . . , , my signature shall not 

be obtained befcr e the signatures of the 
Pleaders are obtained. Both parties 
shall receive and pay costs in both 
Courts according to their success and 
failure. 

Deeres modified. 

z. x. 



[RANGOON HIGH COURT. 

civil. Reference No. 9 of 1923. 

Present.’ Sir Sydney Robinson, Kt., 

rm 

Applicants 
_ versus 

MAUNG BA SAING and another- 

Umitation AcniX°^^ S ’ 
in wrong Court — 5 ' 5 — A PP ee *l fi 
ther can be allo^ed^iL pe7 iL tn lt " ong Court, w 

a °t i5 r - 

ted®; +-*r 

appeal in a wrong * ln _P roSec nhng 

mistake of Counsel *as to 

•1 


Court, such as touJd be made in spite of the 
exerdse of due care and attention, the 
period so spent may under section 5 of the Limi¬ 
tation Act be excluded in computing the period 
of limitation for the appeal. But this induTgorce 
will not be granted in a case In which the mistake 
m such as could have been discovered by the exer¬ 
cise of due care and attention, [p. 300, col. 1 V 

Case-law discussed. 

"Per Robinson, C. J. —Clause 34 of the Letters 
Patent (Ran.) does not in all cases override 
the provisions of section oS of the Code of Civil 
Procedure and where that section can proporlv 
apply it may be resorted to in spite of the provi¬ 
sions of clause 3 d. Tp. 380, Col. x.J 

Clause 34 of the Letters Patent (p flI1 ) 
applies only to those cases in which the nppmls 
come before the Court by virtue of a right of 
appeal given by the Letters Patent. Where an 
apDeallies under the ordinarv law of land, the 
Letter* Patent will not override the provisions of 
the Civil Procedure Code applicable to the 
appeal, fp. 389. col. 2/) 

Civil Reference arising out of Civil First 
Appeal No. 325 of 192? of the Hfgh Court 
of Judicature sitting at Mandalay. 

JUDGMENT. 

Pratt, J.—The appeal against the decree 
of the District Court was promptlv filed 
in the Judicial Commissioner's Court aft e r 
return of the Memorandum of Appeal. 

It Is common ground that the appeal Is 
time-barred unless the time occupied In 
presenting the appeal in the wrorg fomm 
i. e., the Divisional Court and the c u bl 
sequent appeal from th* Divisional Court's 
decree to the Judicial Commissioner's 
Court, be excluded. 

The question for decision, therefore. Is 
whether the delav caused by prosecution 
of the appeal l n a wrong fomm is 
suffidenfc cause for admitting the appeal 
after expiration of the presciibed period 
within the meaning of section *5 of the 
Limitation Act. ° ™ 

A large number of authority have been 
cited in support of the admic S j on c f tp e 

appea! but it is only necessary to refer to 
some of them. ' 

In Ratnjit Missir v. Ramudar Sinph (1) 
a Bench of the Calcutta High Court 
treated a Memorandum of AppepJ. which 
had been wrongly filed In the District 
Court and adjudicated upon ther e , as 
though presented in that Court ard held 
that It was a suitable case for exercise of 

(1) 16 Ind. Cas. 94°: 17 C. w» N. Xi6 at p: 11-* 

16 C, L. J, 77 » : " 
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their discretion under section 5 of the 
I/mitation Act. 

In that case, however, the appellant 
Lad grounds for considering the District. 
Com rt was the right forum and the re was 
a divergence of judicial opinion as to the 
right method of valuing the suit. 

The Privy Council case of Brij Iudar 
Singh v. Kaushl Ram (2) to which reference 
has been mane is not of great assistance 
as it dealt with the exclusion of the time 
occupied in a proper application for review 
of judgment. 

I11 Sheo Pal Singh v. Kripcila (3) it was 
held that, where a mother acting for her 
minor son and without legal aid presented 
anappealin a wrong Court her mistake 
was bona file and the delay in pre¬ 
senting the appeal to the proper Court was 
excusable. 

The circumstances in that case are 
similar to the present, but the decision is 
important, because of its being based on 
ihe bon a fidcs o c the appellant. 

The c^se of Mating Sin v. Mating Po (4) 
is undoubtedly in favour of admission of 
the appeal. 

In that case [Mating Sin v. Maung Po 
f 0 ] a Bench of the Lower Burma 
Chief Court held that the fact 
that the Advocate had bv oversight 
filed an appeal in the Divisional Court 
instead of the Chief Court and the 
Divisional Court omitted to notice the 
error and heard the appeal and gave judg¬ 
ment was sufficient cause for not presenting 
it within the prescription period. 

The authority is not, however, a good 
one as the reasons for the decision are 
not discussed or given and the question of 
bona files was apparently not con¬ 
sidered. 

In the later case o c Ma Mai Gale v. 
Moung Tun Win (5) a Bench of llie Chief 
Court held that Ihe Divisional Court was 


(2) 42 Ind. Cas. 43; 45 C. 94; 33 H. L. J. 486; 
22 M. L. T. 362; 6 L. W. 592; 126 P. W. R. T917; 
15 A. I4. J. 777; 19 Bora. L. R. 866; 3 P. L- W. 313; 
26 C. h. J. 572; 104 P- R. 1917; ( 1917 ) M. W N. 
8ii; 22 C. W. N. 169; 127 P. I,. R. 1917; 44 I. a. 
218 (P. c.). 

( 3 ) 30 Ind. Cas 211; 2 O. L. J. 523. 

(4) 12 Ind. Cas. 28; 4 Bur. L. T. 224. 

_ ( 5 ) 37 Ind. Cas. 81$; 8 I f . B. R. 566; xo Bur. L» 

T.221. 
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wrong In admitting an appeal, which was 
prima f icie time-barren because it bad 
been wrongly presented by the Advocate to 
the Chief Court in the first instance. 

It w^s pointed out that the mistake 
of the Advocate was one which must have 
been obvious to anyone who had taken 
the trouble to read the plaint. The 
Court alter reference to authorities held 
that a bona fide mistake of a Pleader 
may aiiord sufficient cause for admittieg 
an appeal alter t : me. but pointed out 
that a bona fide mistake is one made in 
spite of exercise of due care and atten¬ 
tion. 

There is little doubt that tb's is the 
correct view. The criterion of the excus- 
ability of the dejay caused by presenting 
the appeal in the wrong Courtis the bona 
fides of the mistake, lhat is whether it was 
mane after the exercise of due care and 
attention. 

In the present instance the plaint itself 
d sclosed that the value cf tl e suit was 
about Rs. io,o; o a n din filing the appeal 
in the Divis’cnal Con it, it seems olvious 
that the Advocate cannot be held toh a ve 
exere'sed due ca*e ard attmt en. 

Had he considered the question cf the 
valve of the appeal he must have seen 
tl at it was at least Rs. To cco and 
that, therefore, Ihe Di\is : oral Ccuit w fl S 
not tl e correct forum. It was common 
ground that the land in suit had been 
mortgaged by the first three defendants 
to the fourth and fifth foi Rs. 8,5CO. so 
that they were perfectly well a were 
that the value of 1 he property' wasgTeatly 
in excess of Rs. 3,oil, the sum for which 
the decree for redemption was sought and 

obtained. 

In spite of this ' : n ti e Memorandum of 
Appeal in the Di\isional Court the appeal 
w?s not separately valued for the purposes 
of luTsd’ction, as it ougl t to have been/ 
but there was r mere rote, "vah:e Rs. 
which was the value for the Court-.eeB 
only. 

I am of opinion that the mistake of the 
Advocate in presei.tii g the appeal in the 
Divisional Court, having been nif;de without 
due care and sttentVn, cannotle con * 
iidered bona fide and that it is not, there¬ 
fore, sufficient cause for admitting 
appeal under section 5* 

r- 
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I would dismss the pppeal as time- 
barred. 

Maogregor, , J.—Although sect? on 14 of 
the I#imitat ; on Act, t 908, relates to su'ts 
anj not to appeals, it is the recognised 
practice that the circumstances contem¬ 
plated In section 14 should ordinarily con¬ 
stitute a "sufficient cause" within the 
meaning of section *>. Bilwanf Singh v. 
Gunimi Rim (6) c'ted in Karm Bakltsh v. 
Dcwlat Rim (7) and in Brij Indar Singh 
v. Kanshi Ram (2). The question then is 
whether the mistaken proceedings were 
prosecuted in good faith, i. e, whether 
the Advocate's belief that the appeal lay 
to the DvMonal Court was formed with 
due care and attention, Ma Mai Gale v. 
Mating Tun Win ^ 5 ). 

In tbelast mentionedcaseplaintiff, and 
not as here the de f endants, was the 
appellant. In h’*s plaint he had valued 
the land of which he sought redemption 
at Rs. 4,500. The decree gave him a por¬ 
tion only of what he claimed. On the 
last day for filing an nppe?l, wh'ch at 
that time in Lower Burma, on a valua¬ 
tion not exceeding Rs 5.000 lay to the 
.Div ; s ; onal Court, the picader acting for 
him wrote to a Rin’o^n Advocate to file 
the appeal in the Chief Court and 
indicated a valuation of o *er Rs. 5,200 
in a letter which m ; eht well have put 
the Ranaoon Advocate on h ; s guard. 
The latter did not ask for the Memoran¬ 
dum of Appeal, to be returned to him 
for presentation in the Divisional Court 
until it came up for hearing and that 
was fifteen months after the records had 
been received in the Chief Court. Th-re 
had also been other inaction on plaintiffs' 
part, and the Bencn held, on subsequent 
appea from the Divisional Juds-e, that 
on grounds of unjustifiable carelessness 
and inatteation, coupled with gross delay, 
he ought not to have admitted the 
appeal se long out of rime. They cited 
Surat Chin&er Bose v. Saraswati Dehi (8). 
In that case the appeal was against an 
order arising out of an execution, and 


(6) 5 A. 591; A. W. N. (1883) X42J 3 lad. Dec. 
(N. ».) 513. 

(7) *83 P. R. 1888. 

(8) 34 C. 3X0; 5 C. L. J. 38*. 


CASE 

appellants who were the applicants were 

well a wire that the forvm of uppeaj de¬ 
pended on the vnl"e of the orig n^ 1 suit. 
A week before fiPn" tl Mr appeal in the 
wrong Court, viz., the District Court, they 
had had before tRm th“ decree in the 
original suit stowino on the face of it a 
value of Rs. 15,260. nnd an ther paper 
show ? ng that th~ appeal again*t that 
decree h?d been preferred to the High 
Court. They had also been guilty of 
delay after becoming aware of their 
mi sta ke. 

In Ram Naraln Joshi v. Parmesirar 
Naraiti Mahta (9) the p’a intiffs broakht 
two separate suits against different 
defendants in respect of the same pro¬ 
perty, valuing it at different sums over 
Rs. 5.000 in both for jurisdiction, at 
Rs. 4,^14 in one for Corrt-fee, and at 
over Rs. 5,000 in the other for Court-f<c. 
When he lost both, he filed one pppeal 
rightly in the High Court and won it 
and the other wron'-riv in the District 
Court. The two suits had by consent been 
tried together. The High Court, in dismiss¬ 
ing his subsequent application in tie 
matter of the wronglv filed appeal, 
remarked. "They iff. e. the suit-)" appear 
*‘to have been instituted on different 
dates," and that is probably the reason 
whv the "values are put down at 
different figures; but the appl cant, who 
was the plaintiff in tli^se suits, must 
have kno.vn very well that the value of 
the suit was above Rs. 5 ,000 and tlat 
the appeal in this as in the other lay 
to the Hgh Court." Apart from that, they 
held that on grounds of delay alone, 
and want of due diligence when the 
mistake became known, he was not 
entitled to the benefit of section 5. Their 
Lordships of the Privy Counc i declined to 
interfere six years afterwards. 

Those are the cases c’ted before us 
against the defendants-?ppellunts. In their 
favour are Ramjit Mtssir v. Rumttdar 
Singh ( t ) and Sheo P >1 Singh v. Kripata 
(3) and 1 ss d rectiv three oMef ru» i.g«, 
viz., Bril Ind v Stngh v Kavshi Rom {*) 
(exclus on ot time occupied m «* proper 


(9) 30 C. 309; 30 I, A. 20; 8 Sar, P. C. J« 43* 
(P. C.j. 
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application for review) ; Balwant SivgJi 
v. Gutnani Ram (6) (time occupied in 
ar> pH cation for review to High Court 
although an appeal lay) : and 

Brli Mohan Das v. Mannu Bibi (jo) 
(suit presented in wrong Court owing 
t > a bona fide mistake of law as to mode 
of valuing f or jurisdiction). In the first of 
these cases. Ramjit Missir’s Case (i) Ihere 
had been it is true a divergence of judicial 
opinion as to the right method of valuing 
the suit, and in the second a mother acting 
without legal aid for her minor son present¬ 
ed an appeal in the wrong Court, but the 
material divergences between the ptesent 
case and the three first examined are 
wider and more numerous. In those cases 
want of good faith appeared in the 
parties not only going to the wrong 
Court with the valuation—their own valua¬ 
tion in two cases—staring them in the 
face, but also in action and delay. In the 
present case the valuation is stated in 
the 12th paragraph of the plaint in Bur¬ 
mese, where it is vaguely put on the very 
boundary for appellate jurisdiction, and 
was forgotton thereafter by all concerned, 
and the proceedings reached the final 
stage without _ any objection from 
plaintiffs. Diligence is regarded as 
a great test of bona fides and 
defendants-appellants have throughout 
been prompt and diligent. Due caTe 
and attention does not mean such as will 
mnlce mistake impossible. On the facts and 
circumstances of this case. I would hold 
that the appeal was presented in good 
faith in ti e Divisional Court and that 
the appellants are entitled in this Court to 
the benefit of section 5 of the Limitation 
Act and that the appeal is it not time- 
barred, and should be heard. 

ORDER OP REFERENCE. 

Pratt and Macgregor. JJ.- Plaintiff? 
sued and obtained a decree in the District 
Court, Sagaing, for redemption of certain 
lands for Rs. 3,011. It was stated in 
the plaint that the value of the suit 
lands was about Rs. io.oco ard it was 
common ground that there had been a 
second mortgage for R S . 8,500. 
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The defendants nevertheless filed an 
appeal to the Divisional Court valuing 
the suit at Rs. 3 on without any dis¬ 
tinction between the value for the pur¬ 
pose of Court-fees and for jrrisdxfion. 

The Divisional Court admitted the 
appeal and dismissed it after hearing. 

On second appeal to the Court of tie 
Judicial Commissioner in whcih the ap¬ 
peal was again valued at Rs. 3,ott it was 
pointed out after the appeal had been 
admitted that the value of Ihe appeal 
was over Rs. To,r 0 o *nd the first appeal, 
therefore, did not l-’e to the Divisional 
Court, whose decree was set a?ide as 
without jurisdiction. 

r The Memorandum of Appeal was return¬ 
ed to defendants to he presented in the 
Judicial Commissioner's Court, if thought 
fit, and was promptly filed in that 
Court. 

The appeal is barred by limits Hen 
unless the time occupied by the appeal 
in Ihe District Court and the subsequent 
appeal to the Judicial Commissioner's 

Court he excluded. ( 

The question for determination, there¬ 
fore. is whether the delav caused hv 
prosecution o c the appeal in the wrong 

forum is under the circumstances suffi¬ 
cient cause for admitting the appeal 
after expiration of the prescribed period 
within the meaning of section 5 of tie 
Limitation Act. 

The decision turns upon whether 

Counsel for defendants can he considered 

to have acted bona fide in presenting the 
appeal to the Divisonal Court. 

As we are not agreed on the point 
of law involved, the appeal must be 
heard hv another Judge or Judges as 
the Chief Justice may direct on the 
point of law stated 'under section cfl of 
the Civil Procedure Code. 

Mr. Kyaw Din, for the Applicants. 

Mr, Keith, for the Respondents. . » 

JUDGMENT.— This is 0 reference 
under seel ion q8 of the Code of Civil 
Procedure by the Division Bench cf this 
Court ' sitting at Mandalay, who have 
differed in opinion on' a point of law. 
namely, a question as’ to whether the 
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appeal before them vras barred by limi¬ 
tation. The eaxct point on which the 
learned Judges differ was whether there 
was sufficient cause shown for admitting 
the appeal under section 5 of the limi¬ 
tation Act. 

i^Mr. Keith has raised a preliminary 
objection that section 98 cannot apply, 
and that no reference lies. He urges that 
clause 34 of the letters Patent of this 
Court governs the case, that the opinion 
of the senior Judge should prevail, ?nd 
that there would then bean apfiealunder 
clause 13 of the letters Patent. 

In my opinion the objection cannot 
prevail. In the first place, the differing 
Judges are not bound to refer the point 
of law on Which they differ and, if they 
decided not \.o do so, then the provisions 
of clause 34 will apply. But, had they 
taken that course in the present case, 
the result would have been th a t the de¬ 
cision of the Court would be that the 
appeal was barred by time, and that the 
Court had, therefore, no jurisdiction to 
hear it. 

I agree with the view expressed by the 
Full Bench of the Allahadad High Court 
in the case of Husaini Begam v. 
Collector of Muzaffarnagar (n) that the 
proper procedure, when a iirelimiuary 
question 01 limitation is raised, is to hear 
tuat question and decide it as a preli¬ 
minary point and, it it is so decided, it 
cannot be said tnat the Appellate Court, 
wuich had not heard tne appeal on 
its merits, either confirms or reverses the 
decree appealed from; and, tkatbeingthe 
case, their decision con not be “a judg¬ 
ment " within the meaning of clause 13 
ot the fetters Patent, and no appeal 
would, therefore, lie. I agree with the 
learned Judges in the authority cited 
that clause 34 of the letters Patent 
does not in ah cases override the pro¬ 
visions of section 98 of the Code ot Civil 
Procedure and where that section can 
properly apply it may be resorted to in 
spite ot the provisions of clause 34 when 
tne result is such as w ouid be the case 
in tne present instance, it seems obviously 
right lor the differing Judges to refer 

tvB fe - 

(II) II A. 176;^. W.N. (1889) 27; 13 Iud. Ju*. 
310; x6 lad, Dec, (n, a.) 340, 


the point of law on which they differ, 
as ha9 been done in the present case. 
Further, I am of opinion that clause 34 
of the Letters Patent applies only to those 
cases in wliicb the appeals come before 
the Court by virtue ot a right of appeal 
given by the Letters Patent. Where an 
appeal lies under the ordinary law of the 
lond, the Letters Patent will not override 
the provisions of the Code applicable to 
the appeal. For these reasons, 1 hold that 
there is no force in the objectun which 
has been raised. 

Coming to the matter or the reference, 
I do not think it necessary to refer to 
the large number of authorities that have 
been cited. The general rule in this 
matter is clearly laid down in the case ot 
Kami Bak'nsh v.Daulat Ram (7) — “ We 
think the true guide for a Co.ut in the 
exercise of this discretion, is whether the 
appellant has acted with reasonable dili¬ 
gence in presenting his appeal, and we 
think, further, that he ought ordinarily to 
be deemed to have acted with ordmaiy 
diligence when the whole period between 
the date of the decree appealed against, 
and the date of presenting the appeal, 
does not, after excluding the time spent 
in prosecuting with due diligence a pro¬ 
per application for review of judgment, 
exceed the period prescribed by law lor 
presenting the appeal.” It is true that 
the time sought to be excluded in that 
case was spent in a n application for review 
of judgment, and that that was a proper 
course to take. The same rule will apply 
where the time has been spent in pro- 
secutingan appeal in a wrong Court where 
there was a bona fide mistake as to tne 
jurisdiction ot that Court. This ruie 
was approved by their Lordships of the 
Privy Council in the case ol Brij Indar 
Singh v. Kanshi Ram (2), and Then Lord- 
ships say thereafter ** There may be a 
general rule as to the exercise ot discre^ 
tion, but each case must, nevertheless, 
be examined as to its own circumstances 
to see whether they make it tad within 
or without the terms of the general rule." 
The guiding principle is again, in my 
opinion, correctly laid down mtbe case ot 
Ma Mai Galc\ % Maung Tun Win (5). The 
Judge had in that case admitted thi 

first appeal, saying-" Alter argument. 1 
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am of up'nion that the mistake in filing 
th_ uppen iu t..e Ch ef Court instead ot 
in t^is Cuurt wis due to an error abcut 
the value of the land on the part of 
the Pleader, who instructed appellant’s 
2-iuns 1." it is pointed out hat tnere was 
no evidence as to this—e.thei oral or by 
affidavit—on the record. There was no ex- 
planjtion as to how Maung Saw Pe came 
or could come to find that the lard had 
been worth over Rs. 5,000. It is pointed 
out that, if he nad examined the plaint, 
as he should have done, he could not 
have made the mistake, and further that, 
if the plaintiff had untruly told him that 
the land was worth over Rs, 5,000 after 
liaving valued it at Rs. 4 500 in liis plaint, 
such untrue statement should elearly not 
have afforded a ground fur relaxation of 
the law ot limitation in plaintiff's favour. 
It is pointed out th?t the discret on in 
adm.ttiug an appeal under section 5 of 
the I/m tation net must be judicially 
exercised and must be ba;:ed on materials 
judically cogn zable. Lastly it is pointed 
out ti.at, though it has been h e la that a 
bona jile mistake of a Pleader affords 
sufficient cause fur admitting an appeal 
after time, that m stake must have been 
one mide in sp.te ot cue care and atten¬ 
tion ti.at had been exercised. There was 
also In that case w*.nt of due d.ligeuce, in 
that a month was allowed to pass before an 
application was made for e copy of judg¬ 
ment, and tnere was gross delay in re¬ 
medying the mistake in fihng the appeal 
in tne wrong Court. Puither, it is pointed 
out tnat in that case the appeal had 
been filed by the p lam tiff, wi.eitas in the 
case bet ore me the appeal is filed by the 

defendant. 

In tue present case the plaint is Lead¬ 
ed “ Sait tor xedeuipt on of lands as per 
attached pia s. A, B.C, II, and E, mea>u r- 
ing 87*14 acres tor Rs. 3,011, the mort¬ 
gage moaey." The plaint dues not give 
the value fox pm poses 01 jurisdiction at 
all, but in paragr*.pu 12 theieoi it states 
that the lands in dispute are worth 
about Rs. io,oo0, that tcey are situated 
in tne Sagaing Township, and that, there¬ 
fore, toe suit lies witnin the jurisdiction 
of tnis Court. When the Advocate came 
to die the appeal, he ought to have read 
the piaiut and, had Le done so, he would 


14*1 

have observed the fact that no value 
for pi rposes of jurisdiction is given and 
would have further learnt that tievalue 
of toe lands is eo near the border hue 
letwecu an appeal lyii g to the Div.sicnal 
Judge and to that oi the Judicial Com¬ 
missioner ti.at he must have been put 
on enquiry as to tLe true value ot the 
lands. Apparently no enquiries were 
made. Ti e Advocate merely took the 
figuie given iu the heading of thepla.nt 
as toe amount due on the mortgage to 
be the value for purposes of jurisdiction. 
It is little or no excuse to say that his 
clients would not know because the defend¬ 
ant had a second mortgage on these 
lands for Rs. 8,500, a fact which is ad¬ 
mitted, and they must have been in a 
position to instruct him had he sought 
instructions as to the true value of the 
lands. The Advocate filed an affidavit 
in explanation, and in that he m.iely 
says “That by an oversight I fmd 
an appeal against Ihe dcCiee of the 
Distr.ct Cuuit in the Divisional Court 
ot Sagaing instead of the High Court to 
which it lay, the value ot tne land in 
suit iiaving exceeded Rs. 10,000 accord¬ 
ing to the plaintiff respondent's valuation 
which I overlooked.” In extenuation of 
his mistake he calls attention to tLe lacl 
that the error had escaped the attention 
of the Counsel for the respondents end 
also that of the learned Divisional Judge. 

I cannot see that the error of the 
Counsel and the omission of the Divi¬ 
sional Judge affect the matter in the 
slightest uegree. 

The real question is whether the error 
was one thoj is in any way excusable, 
or whether it was one which night easily 
h^tve occurred even if reasonably aue care 
ana attention had been exercised by the 
Auvocate. In some cases no doubt such 
as when t ere is a real noubt as to the 
forum ci the question is for some reason 
cifficult to decide, the fact that it h2S 
not been obsened by other people. may 
tend to exci se the mistake. But, in the 
present cuse it appears to me that there 
was a mistake tbit can only be acco. nted 
for by the tacts that no care at all was 
taken, that no consideration was given 
to the q estion as to the forum in which 
the appeal lay, and that the very obviotff 
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necess'ty for considering the value of 
the lonus for purposes of jurisdiction was 
entirely neglected. Nolouy can imagine 
that the mistake was mac w e with any 
ulterior motive. In tact, it would i.ave 
been much more convenient to the Ad¬ 
vocate to have filed the appeal in the 
light Court. But that does not relieve 
the Advocate oi the necessity of exerci» ng 
due care and attention. 

In my opinion, the refoe, there is no 
sufficient cause for admitting this appeal 
after due date, and in this I concur with 
my brother Pratt’s view. 

The reference will be returned for dis¬ 
posal in due course of law, the appeal 
being dismissed a9 tarred by time. 

Reference returned, 

Z. K. Appeal dismissed . 


OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

3 fi*sT Civil# Appeal No. 7 of 1922. 

March 20, 1923. 

Present: —Mr. Simpson, A. J. C. 

Chauihari JAnGI SlNGIi—P laintiff 

— Appellant 
versus 

Chaudhari GANGa SINGH and 

otu ers—Defendants—Respondents. 

Hindu Law — Joint family — Partition—Member 
setting portion oj property, effect of. 

A member ot a joint Hindu ianiily, quarrelling 
■with his family, might seize some part of the 
family property in order to provide himself with 
a living. In such a case he would not forfeit 
his nght to obtain a formal partition, in which 
he would get his proper share, [p. 392, coj. 1.j 

Appeal from a decree of the Sub¬ 
ordinate Judge, Hardoi, dated the 14th 
November 1921. 

Mr. zalig Ram , for the Appellant. 

Mr. Haider Husain, for the Respond¬ 
ents. 

• ^ 

JUDGMENT. —This is a first appeal by 
a plaintiff. The suit was for declaration 
of title to a i/6thshare in a certain prop¬ 
erty alleged to belong to the joint family. 


The following pedigree will show the real 
pa rties:— 

KAMIAI SINGH 

Gaiiga Singh— Musan.tnat Ram Dei, 
defendant defendant No. 6, 

No. 1. 

__I_ 


Jaugi Jaitnal Faja Sliambhu Drigpa* 

Singh. Siugh, Singh, Nath, Singh, 

plaintiff de:eud- defend- defendant defendant 

(eldest ant ant No. 4. No. 5. 

son.) No 2. No. 3. 

(second 

son.) 

The suit turns mainly on the plaintiff's 
right to certain \i!lages which are in 
the possession of his mother Musammat 

Rim Dei defendant No. 6. The family 
has owned at various Times no less than 
16 villages. Of these twelve were 
ancestral, namely, Seoni, Daulatpur, 
Shankarpur Herenkuda, Kewalpnr, 
Ahmadpur, Gutkamau, Dawanipur, Puli, 
Khwajgipur, Bhag waul pur, Dari;, pur, lour 
are acquired, namely, Medhipur, Khan- 
jahanpur, Dharapur, RampurJal. Out of 
these villages Gutkamau, Dawa 11 ipur, 
Pali, Khwajqjpur, and Bhagwantpur were 
gifted to Musammat Ram Dei and there 
is practically nothing else left in the 
hands of the parties. The plaintiff 
himself got hold of a part of the family 
property and he has alienated most of 
that part. The other villages have passed 
out of the hands of his lather and 
brothers. The only substantial property 
remaining is what wo s pitted to Musam¬ 
mat Rim Dei. There are two main ques¬ 
tions tor decision in this case. 

The first is whether there has been a 
partition between the plaintiff and the 
rest of the family such as to des*ro3 r the 
plaintiff’s right in the joint family pro¬ 
perty. 

It is common ground that there was 
a quarrel, and that the plaintiff has been 
living separately from the family for 
years, and also that he obtained exclusive 
possession of Some of the family pro¬ 
perty. In face of these facts, it is 
difficult to hold that there was not a 
partition. What appears to have happen¬ 
ed is this. The grandfather* Kan ha j 
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Singh, got into debt. The first mort¬ 
gage on the record is Exhibit 50 
dated nth December 1888 in favour 
of Balmukund of 8 annas of village 
Shankarpur for Rs. 3,500. The second 
is dated 7th June 1892 in favour of Bishe* 

sharnath son of Balmukund of remain¬ 
ing 8 annas of Shankarpur together with 
16 annas of Kewalpur, Ahmadpur and 
Herenkuda for . Rs. 9,000. The next 
transaction is dated ath August 1893. 
It appears to have been an attempt 
by Kanhai Singh to save some part at 
least of village Shankarpur by means of 
a permanent lease, in favour of Jangi Singh, 
plaintiff, and his brother Jaimal Singh, 
defendant .No. 2, his grandsons, of about 
a hundred bigfias 01 village Shankarpur. 
Tne rent reserved was only Rs. 40 per 
annum. Taking into account the relation- 
snip between the parties, the minority of 
the lessees, the rent, ana the fact that 
the wnoleof this village was already mort¬ 
gaged, it is likely that the object was to 
keep these 2 hundred btghas out of the 
reach of Kanhai Singh's creditors. 

The next transaction is dated 26th 
January 1900 audit is surprising to find 
that it is the purchase of a village, the 
village Dhaiapui. It is purchased in the 
name of Ganga Singh, although h»s lather 
Kaah i Singh, the head of the family, 
was still alive. Probably this also was 
done with an eye to Kanhai Singh's debts. 

Tne next thing that happened was that 
in 1901 one Kanhai Sah brought a suit 
against Kanhai Singh fora debt and ob¬ 
tained a money decree for Rs. 10,000 dated 
9th May 1903. Tnis is Exhibit 56. We 
know of other debts paid to one Kishan 
Eal amounting to Rs. 1 1,000 and one to 

. . — 5,000. It was at 

this 8th December 1903 that 

Kanhai Singh gifted to Mutammat Ram 
Dei 16 annas of Dawanipur, 4 annas, which 
was all he possessed, in Gutkamau, 1 
biswa and 5 biswan sis share, which was all 
he possessed, in Pali, a i-idth share, which 
was all be possessed, in Khwajgipux and 
certain groves and houses. It is certainly 
probable that the object of the gift was 
to put this property out of the reach of 
creditors. But it does not follow that 
the gift was not valid. 


11923 

On 13th July 1904 Bishesharnath brought 
a suit against Kanhai Singh, Jangi Singh 
and Jaimal Singh on foot of the mortgage 
of i #92 to recover Rs. 25,325 by the sale 
of the property mortgaged and he got a 
decree dated 7th June 1905 which is 
Exhibit 55. In the same year Pandit 
Kishan Eal obtained a decree dated 
22nd January 1905 for about Rs. 10,000, 
This is Exhibit 57. 

0113rd May 1906 Kanhai Singh died. 
About a year after in 1908 Mehdipnr was 
sold for about Rs. 15,000. Then Bisheshar¬ 
nath brought a suit against Jan^i 
Singh and Jaimal Singh for the cancella¬ 
tion of the lease of 1893. This was settled 
by compromise dated 12th January 1909 
which is Exhibit A 8. 

Oa 5th March 1909 Maiku Singh got a 
decree against Ganga Singh and others 
for Rs. 3,000. This is Exhibit 54. 

There were various suits by Jangi Singh 
and his brothers to set aside these aliena¬ 
tions. Exhibit 35 is the plaint of a suit 
against Bishesharnath and others in which 
the father Ganga Singh was arrayed as a 
defendant. This suit was dismissed . on 
16th November 1908 (Exhibit 22 ). About 
this time wefind the plaintiff on badteims 
with his family. That is evidenced by the 
Sessions Court judgment Exhibit 28 dated 
18th December 1911. I do not forget that 
a judgment is not evidence. But, the 
question being whether the plaintiff and 
his family were in good terms, it is a 
relevant lact that the plaintiff was attack¬ 
ed and seriously injured, and that be 
charged his own brother Jaimal Singh 
with having taken pait in the attack and 
Jaimal was convicted and sentenced to seven 
years' rigorous imprisonment. Whether be 
was rightly or wrongly convicted, it is 
plain that Jangi Singh and Jaimal Singh 
were not on terms of brotherly affection, 
and this makes it more probable that there 
was separation in estate and a partition 
about this time. Apparently what hap¬ 
pened was that Jangi Singh left the family 
house, and laid his hands on -as - -much 
of the family property as he cottld. 
The lease, for instance, which stood in 
the name of himself andjaimab enabled 
him to seize that property. And tie 
village Rampurlal somebsw came into h*s 
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bands. Perhaps it was already standing 
in ins name. He has since sold it. 

Now this stale of things might be 
explained in two different wa}s, 

Xhe first is that these transactions 
amounted to a partition, that the plainitif 
obtained certain property which was 
regarded, both by himself and by the 
other members of the family, as a fair 
equivalent to his share, and consequents 
there was a complete severeuce of interest, 
by which be became exclusive owner of 
what he got and ceased to have any undi¬ 
vided interest in the rest ot the property. 
The view of the Court of trial is that this 
is what did happen, and I see no suffici¬ 
ent reason to differ from this finding. 
Even now the plaintiff claims to be ex¬ 
clusive owner ot what he has got. It is 
true that he professes himself to be willing, 
in the last resort, to throw it into the 
hotchpot. But this 1 believe to be due 
to the fact that there is very little leit. 
The only substantial fa mily property is in 
the handsoi Musatnmat Ram jCei. 

The other state of things would be that 
a member of a joint family, quarrelling 
with his family, might seize some part of 
the family property in order to provide 
himsell with a living. He might not there¬ 
by forfeit his right to obtain a formal 
partition, in which be would get his pro¬ 
per shire. 

lu order to determine which is the true 
state of things, the main questions to note 
would be how long time elapsed before the 
separating member claimed his share, and 
whether any alienation of the property 
took place, whether by himself or by the 
other members. 

Applying these tests we find that many 
years elapsed without plaiutill's taking 
any step, and we find that both he him¬ 
self and the rest of the family have alien - 
ated practically all they could alienate. 

There is no evidence to show that the 
share which the plaintiff obtained was in¬ 
adequate, and the fair inference seems to 
be that he accepted what he got as re¬ 
presenting his share. The result of this 
finding is that the appeal must be dismiss- 
ed. But I proceed also to decide the 
second question which is ot the validity 
p£ sift to Muzammat Ram Dei. 


I have bo doubt that the object of 
this transaction was to protect properiy 
from creditors. Kanhai Singh was very 
heavily in debt and bewasnot in a position 
to make a generous gift to his son s wife, 
who herself belonged to a wealthy family. 
But when a person wishes to put property 
out of the reach of his creditors, he some¬ 
times finds it necessary to make a real 
gift, and this is what appears to rave 
happened with re^a rdsto Musammat Ram 
Dei. It is always difficult i n such a case 
to arrive at the real facts. If, the pro¬ 
perty' was really gifted tc Musammat Ram 
Dei, is would naturally be managed by 
her husband and her sons. If cn the 
other h^nd, the gift was colourable, and 
the ownership really remained with Kanhai 
Sineb, again th e management would be in 
the hands of Kanbai Singh’s family. The 
fact that mutation was effected in the 
name of Ram Dei, and certain leases were 
granted in her name, are not conclusive. 
If the transaction is to be colourable it is 
necessary to give it colour. But, on the 
whole, lam disposed to say that the plaint¬ 
iff at least cannot successfully altrck 
this transaction. He has taken part in 
it and he has acted repeatedly as if it 
was genuine. There may be no actual 
estoppel but is a case where he ought to 
give some definite evidence that the gift was 
not real. 

In the result th? appeal fails and is 
dismissed with costs. 

Appeal dismissed. 

X. K. 
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r. 17. O. X XI /, v. 4, O. X X 11 /, r. 1 (3)— With] 
drawl of suit without liberty to bring fresh suit — 
Second suit in respect of same subject-malt et, whether 
barred — Appeal—Death of respondent — Abate¬ 
ment — Amendment of plaint. 

Pl«>in>iffs br..< g .t ; suit against certain de- 
feudajts for a de luxation of ihiit right and title 
to a ticket in a S.wep.dake which haa won a War 
Loan Bond. Tue suit was withdrawn without 
obtaining leave to bring a fresh suit. Subse¬ 
quently plaintiffs brought a second suit against 
the same d.tt ndants to recoaec from them the 
amount of tlie Bondwbhh had in the meantin.e 
bien delivered to them by the Managers of the 
Sweepstake. One new defendant was added to 
the sun on the allegation that the other de¬ 
fendants had transferred the bond to him: 

Held, that the subjecr-inattcx of both the suits 
was the same within the meaning of 0 . XXllI, 
r. 1 (3) of the Civil Procedure Code and the se¬ 
cond suit was, therefore, barred under the pro¬ 
visions of that rule. [p. 396, col. 1.] 

Case-law discussed. 

Where during the pendency of an appeal some 
of the defendants-respondents die and their 
legal representatives arc not brought on the re¬ 
cord within limitation, and the cause of ac¬ 
tion does not survive against the remaining 
respondents but it appears that events have hap¬ 
pened since the institution of the suit which 
* give the plaintiffs a separate cause of action 
in respect of the subject-matter of the 
dispute against each of tLe defendants, the appe al 
abates only qua the interest of the deceased re¬ 
spond* nls and the plaintiffs cen be allowed to 
amend their plaint so as to Continue the suit 
against the remaining respondents individually 
and need not be referred to a separate suit. [p. 
393, cols, x & 2.] 

First appeal against the judgment and 
decree of the District Court, Kyaukse, in 
Civil Suit No. 1 of 1920. 

tor. Chatterjte, for the Appellants. 

Mr. Mya U, for the Respondents. 

JUDGMENT. 

Pratt, J .— Mating Mu, htadman, and nine 
other villagers ol Wun*ho sued thedeJend- 
ants, 210 in number, to recover a War 
Loan Bondior Rs. 75,000 or Rs. 75,000 
together with interest thereon. 

Plaintiffs’ case as set forth in the 
plaint was that th e ticket, which won 
the second prize in the Burma War Loan 
Sweepstake, a War Loan Bond for 
Rs. 75.000, which had issued in the name 
of first plaintiff, had been wrongly 
made over by the Executive Committee 
of the Sweepstake to the defendants on 
their false representations that they were 
purchasers of the ticket in question. That 
the defendants were liable jointly and 
severally to return the bond to plaintiffs 
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or to pay the money equivalent with 
ini crest to date, and that defendants No. I 
to 209 lied transferred the b nd to 
defend<.nt No. 210. 

The Trial Court held that the suit was 
barred under O. XXllI, r. 1 (3), the 
subject-matter fceirg the same as that 
in Suit No. 1 of 3918 of the District 
Court, Kyaukse, which was dismissed 
without contesl. 

In this Court a preliminary objection 
his been taken that, the appeal having 
abated against six of the respondents 
owing to their death, the whole appeal 
fails. 

Counsel for respondents reliesupon the 
rulings in Ma Zan Nyeinv. Mating Kyaw 
Zan (1), the Lahore case of Sarduri Lai 
v. Ram Lai (2) the Punjab case Jamnav. 
Sir jit ( 3 ) and the Prhy Counc’l case of 
Raj C /Hinder Sen v. Gatiga Das Seal 
(l). < • 

It is argued that the shares cf the 

various defendants cannot be decided, 
unless the representatives of the deceased 
defendants are made parties to the 
suit. If that were so then the suit must 
fail because of its abatement against 

defendants, who w'ere necessary parlies. 

The crucial point is whether plaii.tifTs 
can obtain a decree on their claim against 
the remaining delendacts in the suit as 
framed, in other words whether the defend¬ 
ants against whom the appeal has abated 
are necessary parties. 

InAfrt Zan Nyein’s case was held 

that w'here an appeal abated against a 
deceased respondent, who was a necessary 
party to the appeal the appeal abated as 
against all the respondents. 

In the Lahore case cited, where one of 
the respondents in whose faveura decree 
was passed jointly with others had died 
and her legal representatives had not been 
brought on the record, it was held that the 
decree being a joint one the appeal abated 
in toto. 

(0 74 hid. Css. 10271 1 R. 189; (1923) Ai I. R* 
(R) 2 58. 

_ ( 2 ) 57 Lid. Cas. 199; 1 L 225; X L. L. J. 225f X -|3 
P- L. R. X920. 

( 3 ) 52 lnd. Cas. 510; 67 P. R. 1919. 

(4) 31 C. 487; 1 A. L. J. X45; 8 C. W- N - 442 ? 
31 L A. 71; x 4 M. L. J. 147; 8 Sar. P. C- J W 3 
(P. C.). 
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In Jatnita v. Sarjit (3) similarly where a 
decrte for a declaration of joint title to a 
share in a piece ot. land hadbe^n granted, 
and the appeal Lad acated against one ct 
the respondents it was held that iht appeal 
abated in its entirely. 

In Raj C/milder Sen v. Ganga Das Seal 
(4) thill Lordships of the Pri\y Council held 
th it the nature of the cu.t being such 
that the cause of action did not survive 
against the remaining respondents alone, the 
appeal a bated entiiely. 

The Advocate for appellants contends 
that his suit against the remaining defend¬ 
ants does not necessarily abate but that 
he still has a cause of action, since the 
bond, which is tpe subject of the suit, was 
cashed through the imperial Bank, and 
the proceeds divided amongst the 
defendants, and he is prepared to prove 
wnat each defendant received as his 
sha re. 

He does not now seek a decree for 
the whole amount against the defendants 
jo.utiy, out wishes to recover from each 
wh;t iic nas received as h s shaie of the 
proceeds ot thi bond. 

Counsel 1 or respondents contends that 
the suit js in suLSiance a suit ior decla¬ 
ration of title to the bond and that 
consequently a decree cannot be given 
against some of thv. del'.nuants, when the 
appeal has abated against others. 

I do not know that I am prepared to 
accept this point 01 view nor the argu- 
ment that on plaintiffs' case ns now 
explained a separate suit should le insti¬ 
tuted against eacn defendant. It is a 
maintainable tnesis that on the plaint as 
at present wo* ded the defendants are 
sued jointly and the cause ol action does 
not survive against those de*endanis with 
reference to wiiuin the appeal has not been 
order eu to abate. 

If, however, as a matter of fact the 
proceeds of the bond have been distributed 
amongst the defendants and it c.n be 
proved what sum each has received, then 
plaintiffs still hu,ve a cause of action 
fox that sum against eacn 01 them, and 
the necessity 01 obtaining a declaration 
of plaintiffs' title to the bond would be 
a ground for uniting all the surviving 

defendant* in a single suit. This would 


apparently necessitate an amendment of 
the plaint, but the c rexm sta l c^ s li.\ijg 
changed since the suit was Iko, 1 should 
not be prepared to hold tl.at tie 
amendment 01 the plaint w« s u.&cn.is- 
s ble. 1 am rot, there?ore, sat sfied tbi t 
the representatives 01 thea<ccaseddehnd- 
ants are ctcessurv paitus to the suit, or 
that the app e a] mi st tail b c ci.i.se they 
have not been joined. 

It becomes necessary accordingly to 
decide whether the learned Di&tnct J udge 
was light in holcing that tl e suit was 
haired under O. XXIII, r. 1 (3), by 

reason of Suit No. 1 of 1938 having been 
withdrawn without leave to bring a fresh 
suit. 

In Suit No. 1 of 191S of the D stiict 
Court, Kyaukse, plaintiffs sued 1 he defend¬ 
ants, the rival claimants to ownership 
of the ticket in the Sweepstake ioi a 
declaration of their right ano title to llie 
ticket in dispute. Thep.aint was filed on 
March 14th 1918. The War Loan Load 
to which theo»\neis ol the ticket were 
entit.edwas at tl.e t.n.e in possession 01 the 
Managers ol the Sweepstake, Messis. 
Craig, Garcnex and Harr,s. 

Iso consequential reliel was scugl.t, be¬ 
cause as stated in paragrafh 70I tie plaint, 
plaintiffs behestd that if they obtained a 
declaration of title to the winning licket 
the Managers of the Sweepstake would 
deliver the ticket to them. 

On the 28th January 1919 after the suit 
bad been transferred by the Judicial Com¬ 
missioner’s orders to the fne oi the addi¬ 
tional Judge ol the District Coml on 
application was filed by Maung Mu cn 
behan ol all the plaintiffs ask.ng j or per- 
misson to withdraw tic s\ it under 
O. XXIII, r. 1 UL and that notice nnght 
be given to delcncants. 

ko reason was given for withdrawal. 

On tLe 31st January the case was called 
and Advocates on both sides wer e pre¬ 
sent. 

Defendants made no objection to the 
withdrawal of the suit but asked for costs. 

The suit was accordingly dismissed with 
costs. 

On the 13th February 1920 plaintiffs 
filed Suit fto. x ol 1920 in the District 
Court, K>aukse, tie decree in which is 
now under appeal. 
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The defendants were substantially the 
same as in the previous suit with the addi¬ 
tion of de endant No. 210, J. Carew, to 
whom it was alleged theremaining defend¬ 
ants had transferred the bond. They did 
not now ask for a declaration of title to 
the bond, but, as already stated, prayed 
for its recovery or for its value Rs. 75,000 
with interest as against the defendants, 
alleging that the bond had been wrongly 
made over to deiendants on a false re¬ 
presentation of their ownership. 

Paragraph 2 of the plaint set forth that 
defendants had no right to the bond, and 
were, therefore, liable jointly and severally 
to return it to plaintiffs or to pay plaintiffs 
the money equivalent with interest to 
date. 

In paragraph 4 it was stated that the 
cause of action arose, when the bond 
was made over by mistake to the defend¬ 
ants. 

In a concise and lucid judgment the 
learned District Judge after discussing th e 
contention that the cause of action in the 
former suit was of a different nature being 
merely for a declaration ol title, whereas in 
the present suit the possession of the bond 
haa passed to defendants and the prayer 
was for recovery of the bond or its value 
plus interest, held that plaintiffs could not 
succeed without a favourable decision as 
to their title to the bond, and that there¬ 
fore, the fundamental subject-matter of the 
two suits was the same. The sole ques¬ 
tion for decision, therefore, in this appeal 
is whether the subject-matter of the two 
suits is the same within the meaning of 
O.XXlII.r. 1 (3;. 

The first point made on behalf of appel¬ 
lants is that the previous suit was with¬ 
drawn with a view to settlement by arbi¬ 
tration and that in such a case, when the 
arbitration falls through, a fresh suit on 
the same cause of action is not barred. In 
support of this contention reliance* was 
placed on the ruling of the Judicial Com¬ 
missioner of Upper Burma in Ma Ko v 
Mating Po Tun (5), a case in which both par¬ 
ties put in a joint application to withdraw 
the suit, stating that they had agreed to 
refer the suit to arbitration. 
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It was held following Juggobundo Chat - 
terji v. Watson (b) that the withdrawal of 
the suit and the mutual reference to arbi¬ 
tration, which proved infructuous because 
the arbitrators declined to give a decision 
was not a bar to the institution of a fresh 
suit on the same cause of action. 

It is not necessary to discuss the 
correctness of the ruling cited, because 
it is obv.ous that the facts in the present 
appeal are not similar. There is nothing 
wnatever to prove that the previous suit 
was withdrawn in order that the matter 
in dispute might be referred to arbitration. 
The plaint in the second suit makes no 
reference to any arbitration proceedings. 
It is true the learned District Judge in 
his judgment states that the previous suit 
was withdrawn because there was some 
talk of arbitration. Apparently this remark 
was based on seme allegation made by one 
of tbe Advocates in his Court. 

The application for withdrawal made no 
reference to the subject of arbitration and 
the suit was dismissed with costs. 

There was no joint petition for with¬ 
drawal nor any request therefor on the 
ground that the matter was to be referred 
to arbitration. 

The most that can be said is that the 
suit was withdrawn because plaintiffs 
thought that there was more chance of a 
satisfactory solution by a settlement outside 
Court than by proceeding with litigation 
further. 

The rulingeited is, therefore, no authority 
for allowing the institution of a fresh 
suit on the same cause of action. The 
suit was dismissed without leave to bring 

a fresh suit and under the circumstances 
a fresh suit on the same subject-matter is 
clearly barred. 

On behalf of plaintiffs it is urged that 
the facts in the two suits are quite differ¬ 
ent, since the bond has been wrongly 
made over to defendants since the dismissal 
of the former suit. 

It is contended that in the first suit 
the cause of action was the refusal of the 
Managers oi the Sweepstake to make 
over the bond to plaintiffs. Whereas in 
the second ' the cause of action was the 
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making over of the bonds to defend 
ants by the Executive Committee 
of the Sweepstake. This is undoubtedly 
a specious presentment of thece.se. tut 
unfortunately the Advocate for pontiffs 
was unable to adhere to this statement of 
the causes of actr'on. Nevertheless he is 
insistent that the subject-matter of the 
present suit is not the same as that of 
the former and that the view of the 
District Court cannot he maintained. 

He relies on the definition of "subiect- 
matter*’ given by Scott, C. J.,in Rakhma- 
bai v. Mnhadeo Narayan (y) as "the 
series of acts or transactions allerrd 1o 
exist giving Tise to the relief ckiinird,** 
which is taken from O. T. r. i. 

The circumstances in the Bombay case 
are not parallel with those in the present 
appeal, because there the first suit was 
for ejectment, wh ; ch was bound to fail 

because no formal notice to quit had hern 
given, whilst the second was brought aft e r 
ormal notice to quit had been given. 

The cause of action had clearly, there¬ 
fore. changed. 

The definition of subject-matter is, 
however, useful and pertinent. 

The Ck.cutta case of Gopal Chiwdra Rover- 
jee v. Puma Chavdra Baiterjee IS). wh'ch 
is also quoted, is also not similar, since 
in the first suit plaintiff sought partition 
of joint property, wherea s in the second 
he so ugh 1 to recover joint possession, frr m 
which he had subsequently been disposses¬ 
sed, on the ground of his title to a share. 
The subject-matter of ti e two suits was 
obviously, therefore, not identical ard I am 
quite unable to agree with the contention 
that the facts of the caseare on all fours 
with those now befo T e us. To make t>»e 
rulincs died applicable Advrcate for 
plaintiffs modifies his original proposit’on 
as^to the causes of action in the two 
Miits and now re-states the cause of action 
in the first suit as a .declaration of title 
and In the second as a return of money. 
This is a considerable change from the 
position previonslv taken. 

Accepting the definition of "subject- 
matter put forward as "the series of acts 

^f 7)4 3 Ind. Cas. 7521 42 B. t 55 | 2# Bom. L. R- 
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or transactions alleged to exist giving 
rise to the relief claimed," it has to he 
considered whether the series of transac¬ 
tions in thesuit urder appeal and in the 
suit previously withdrawn is different. ’ 

The relief sought Is undoubtedly different. 

In the first suit the relief sought was 
merely a declaration of plainliffs’ title to 
the winning ticket in tie Sweepstake, 
carrving with it the prf?e of the War Bond 
for Rs. 75.000. 

The bond was at the time still in posses¬ 
sion of the Managers cf the Swrrp. 

In the second the relief sought was tie 
War Bond or its value plus inleresl . 

The relief sought was different, because 
in the interval deferdarts had obtained 
possession of the bond and bad cashed it 
and divided the proceeds. Plaintiffs 
could not, however, succeed in the record 
suit, unless the Court found, as a rratlrr 
of fact, that their title to the ticket, rrd 
consequently the tore!, was proved- 

The first suit was brought because the 
Manager of the Sweepstake declined to 
makeover the bond to plaintiffs till they 
had proved their title to the wirnhg 
ticket. 

The fir s t plaint shows that deferdaj Is 
had already put in a claim to the ticlet 
to the Mr.racers. 

It was pla intiffs’ case in both suits that 
defendants had put in a wrongful claim 
to the bond, and they sued rel yinv cn 
their title as owners of the winning 
ticket. 

Although in the fir s t suit plaintiffs 
asked for no consequential relief, if v rs 
open to them to have sued for the herd 
or its value joining the Managers of Ike 
Sweepstake as parties. ^ 

Had they succeeded in the fir s t suit ihe 
bond would not have been delivered 1o 
defendants ard no further suit against 
them would have been neccssary. 

The addition of the consequential 
relief, which (in theory alone) was sought 
in the second suit, became necessary/ be¬ 
cause of consequences which ensued 
owing to the withdraw^ and dismissal'of 
the first suit. 

I am of opinion, therefore, that'’viewed 
broadly the two suits are substantially 
the same ini nature, though couched in 
di fferent iio rm. 

■4 • w •** • ^ 
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The crucial matter of e?ch suit is in 
reality the title of plaintiffs to the win¬ 
ning Ikket. If they failed to prove that 
title, neither suit could succeed. 

P'ai.itifgj* alleged titl- to the ticket 
Is in each su't the ultimate cause of 
action. 

Stripped of its trappings the suit row 
brought is merely the previous suit with its 
form modified appropr'ately to the change 
in circumstances which has supervened 
consequently on the dismissal of the first 
suit. 

The series of transactions giving rise fo 
the relief claimed is identical, but a siage 
further has been reached since, and in 
consequence of the failure of the former 
suit. 

I do not consider it is a maintainable 
thesis that the subject-matfer has chang¬ 
ed in its essentials, merely, because of 
the consequences of the failure of the 
former suit. 

The further relief claimed in thesecord 
suit is purely consequential; and the 
fundamental basis of the su : ts, to slightly 
vary the words of the D’strict Judge, 
remains the same. 

I have no doubt that the Trial Court 
was ri*ht in holding that the present 
suit is barred und*r O. XXIII, r. i (3), 
by reason of the former suit and I am 
of opinion that it was precisely to cases 
of the present nature that sub-rule (3) 
was intended to apply. 

I would dismiss the appeal with costs. 

Macgregor, J. — .1 agree with mv learned 
brother’s conclmions on the question of 
the abatement of the appeal, on the 
grounds given by him. I am also of 
opinion that the stdt was barred under 
O.^XXIII, r. 1 (3). Alike inthe present 
suit and in the previous one, plaintiffs 
sued and defendants w e re sued as claimants 
to the bond. According a s the question 
of title to the bond was decided one way 
or the other, plaintiffs must succeed or fail 
The fundamental subject matter of the 
two suits was cl earl v the same. I agree 
in the order dismissing th e appeal with 

costs. 

Appeal dismissed. 

Z. K. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2309 op 1923. 

May 12, 1933. 

Present: — Mr. Justice Harrison and 
Mr Justice Zafar Air. 

HaRJT Mai#—and others—Defendants 

—Appellants 
versus 

DEVI DITTA MAT, and others — 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908 ), Ot 
X V 111 , r. 2 — Arguments, oral, not addressed— 
written arguments put in — Judgment, validity 
°J—Evidence Act (T 0 / 1872 ), s. 114 —Appeal 
— Points not mentioned in judgment of Appellate 
Court — Presumption. 

In O. xyil r , r. 2 of the Civil Procedure 
Code an option is given to the parties to argue 
their case when the evidence is concluded and 
it is forthem to decide whether they will avail 
themselves ol this privilege. [p. 399. col. *•] 

On the date fixed for arguments in a case 
Counsel for the parties expressed their inability 
to argue the case and were given an opportunity 
to put in mitten arguments, which they did. 
Before writing judgment, however, the Sub- 
Judge was transferred. Counsel had opportunity 
to argue the case before his successor but did 
not avail themse’ves of it ar.d the latter, therefore, 
pronounced judgment without hearing Counsel: 

Held, that there was nothing illegal in Ihe 
procedure adopted, and the judgment was per- 
fcctly valid. [ p . 309. Col. 1.] 

S/ier Khan v. Bahadur Shah, 91 P. R. 1904; 

5 P* h. R. 190 Mahmud Khan v. Ghazanfar AH, 
57 Ind. Cas. 34: 2 u. P. L. R. (T,.) 133; 141 P. 
L- R. 1920, distinguished. 

The ^resumption is that an Appellate Court 
deals with the arguments put before it end 
if the form of the judgment shows that the 
only points presented be fere it were those 
wiih which it has dealt, the only inference 
which can be drawn, especially in the abs f nce of 
an affidavit to the contrary by the Counsel wfco 
appeared before it, is that the remaining points 
were not urged and were definitely abandoned, 
[p. 399 , c 0 l. 2.] 

Second appeal from a decree of the 
Additional Judge, Lahore, dated the 
23rd May 1922, affirming that of the 
Subordinate Judge, First Class, Lnhore, 
dated the 23rd February 1020. 

Dr. G. C. Natan g. Mr. Jagaii Nath and 
Baksbi Teh Chand, for the Appellants. 

Mr. Badri Das, R. B. for the Respondents. 

JUDGMENT .—In this second appeal the 
first point raised by Counsel is that the 
Senior Sub -Judge who disposed of the 
case and wrote the judgment did not 
actually hear oral arguments although 
written arguments were before him, and 
reliance hag been placed on Mahmud 


Indian cases. 


INDIAN CASHS* 


399 


Vol. yy) 

HARJf HAL V. DEVI DI^TA HAL. 

Khan v. G^axanfar Alt (i) and Slur Khan 
v. Bahadur Shah (2) as authorities to show 
that und?r these circumstances the jlodg¬ 
ment is a nullity and the case must be 
remanded to the Trial Court. 

The facts a re that Mr. Muhammad Shah, 
the Sub-Judge, who heard the case, fixed 
the 10th of November, for arguments. 
On that date Counsel appeared and stat¬ 
ed that they were not rer.dy to argue and 
asked for an adjournment, which he did 
not al'ow but directed them to put in 
written arguments, if they wished to do 
60. They, therefore, failed to avail them¬ 
selves of the opportunity given 1h e m to 
argue the case before the Judge who had 
tried it. Further adjournments were riven 
for written arguments and these were 
finally submitted ou the 10th December. 
The Sub-Judge Ihen came to the con¬ 
clusion that it was necessary to inspect 
the spot, though what advantage exactly 
was to be cbtaired from this inspection 
is not clear. He was transferred before 
he carried out h : s inspection leavin the 
judgment unwritten and cn the z.'.r d of 
Tartvary the pnr'ies appeared before Mr. 
Shriek’and, h : s successor, who fixed the 
5th February for inspection. Leter the 
Counsel f or the def endar.ts * who are row 
the appellants, appeared before him ard 
asked for an adjournment which he 
granted. He eventually carried 01 1 tie 
infection in the presence of the pa^t es 
and then gave judgment. Now Slier Khan 
v. Bahadur Shah (2) is to be distinguished 
as being the case of a first appeal, and 
in Mahmud Khan v. Ghazanfir Alt (1) 
it is clear that the parties had no op¬ 
portunity to argue the case before the 
successor. Here they had ample oppor¬ 
tunity before both Sub-Judres. In O. 
XVIII, r. 2, an option is given to the 
parties to argue their case when the 
evidence is concluded and it is for them to 
decide whethei they will avail therrseh es 
of this privilege. Here they were given 
a further opportunity at a later date, the 
13 th November, and failed to make use of 
it. It is contended that even so tl ey 
were entitled to au opportunity before 


th-5 successor o* Muhammad Shah, who 
was not in the same advantageous posi¬ 
tion as lie was, inasmuch as he had not 
heard the evidence. Even so they cer¬ 
tainly had 1110r e than oae opportunity 
when they appeared before Mr. Strickland. 
It was foi them to argue the case f they 
wished to do so. They did not do so and 
the only construction which can be put 
upon the events is that they deliberately 
failed to avail themselves of such oppor¬ 
tunity and left the case in his hands know¬ 
ing that the written arguments w r ete 
before him. Under these circumstances 
we find that it was qui^e unnecessary for 
Mr. Strickland to attempt to insist on 
their avail'ug themselves of the priv lege 
and indeed it woull have been futile for 
him to do so. 

In the grounds of apical various po’nts 
are raised wh’ch ore not dealt with in the 
judgment of the learned District J\ dge. 
There were four issues in the Tr'nl Cor it 
regard’ng two of . which tli* judgment of 

th? District Jude is s*lent. After ciisjosirg 
of two preliminary issues which had rot 
been decided by the Trial Court, the 
D’str’c* hid e savs in h's judgment " 1 he 
first point f«.r determination is.... .. ” 
and having dtalt with tin’s point he 
proceeds: “Lastly the objection ’s taken 

. ” Now. th.e presumption is 

that a District Jud:e deals with the 
arguments put before him and if th.e 
form of th' 1 Judgment shows clearly, as 
it do?siu this case, thit the only points 
presented were those two with wh’ch, lie 
has dealt, the only inference which we 
can draw, more espec’ally in the absence 
of an affidavit to the contrary by the 
Counsel who appeared before him is that 
the rema’n : ng points were not urged and 
were d^fin’tely abandoned. 

Note .—The rest of the judgmrutis not material 
for the purposes of this report.— [Ed.] 

Appeal dismissed. 

Z. K. 


(1) 57 1*1. c«s. 34 ; 2 U. P. L. R. (L.) I 33 J 

I4t P. D. R. 1920. 

(a) 91 P. R, x*n 4 j 5 p f L. r. 19051 
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S. N. SEN V. ABDUL AzlZ TAr IfAHOMRD. 

RANGOON HIGH COURT. 

Civil Miscellaneous Application 

No. 18 of 1922. 

June 26, 1922. 

Present:- Sir Sydney Robinson, Kt., 
Chief Justice, and Mr. Justice Macgregor. 
S. N. SEN, Receiver to the Estate 
of HAJEE TAYUB, Deceased- 

Applicant 

versus 

ABDUL AZIZ TAR MAHOMED and 

OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. no 
_ Appeal to His Majesty in Council — "Decision/' 

meaning of. ... , , 

The term “decision'’ in Section no of the 
Civil Procedure Code means, the decision of 
the suit by the Court, and it is not necessary 
that the Appellate Court should also affirm 
the grounds of fact up 0 n which the judgment 
under appeal was based. 

Where, therefore, the District Court decides 
that plaintiffs are entitled to a half share in 
the properties of a certain business and the 
decision of the High Court is the same, that 
amounts to affirmation of the decision of 
the District Court and for the purposes of a 
certificate for leave to appeal to His Majesty 
in Council it is immaterial that the High 
Court comes to a different conclusion on the 
question of fact as to what the business was. 

Tassaduq Rasul Khan v. Kashi Ram, 25 A. 
109; 30 I. A. 35; 5 Bom. L. R. 100; 7 C. W. N. 
177 (P- C.), followed. 

Nagendrabala Dasi v. Dinanath Mahish, 70 
Ind. Cas. 93U 26 C. W. N. 651; (* 923 ) A. I. Ri 
(C.j 215, distinguished. 

Application. 

Mr. Das, for tte Applicant. 

Mr Burjorjee, lor the Respondents. 

JUDGMENT. —This is an application 
for leave to appeal to His Majesty in 
Council. 

That the subject-matter of tl.e suit 
satisfies the requirements of section no 
of the Code of Civil Procedure as regards 
value is not disputed. 

The queslioa that we have to decide 
19, whether tie decree of this Court on 
appeal affirmed the decision of the Court 
immediately below. If it did, the peti¬ 
tioners will have to establish that the 
appeal involves som e substant.al question 
of law. 

Th* suit was brought, praying fci an 
account of the estate of the late Hajee 
Tayub, and for possession of the same, 
or, in the alternative, for such share 
thereof as plaintiff are entitled to, with 
mesne profits. 


The plaintiffs set up that the btisiress 
lhat had been carried on by Hajee 
Tavub was his own separate business, 
and that the immoveable properties ac¬ 
quired bad 1 een paid for out of the 
profits of this business. The defend¬ 
ants claimed, on the other hand, that 
the business had originally been a joint 
family business a.nd bad remained so till 
the end. 

The learned District Judge passed a 
decree, holding that the. business was 
the ioint business of Haiee Tayub and 
another brother of his, Hajee Sulaiman, 
and that Hajee Tavub's heirs were 
entitled to a half share of the properties 
in suit. It is to be noted that this 
decision was not in accordance with the 
allegations of either the plaintiffs or the 
defendants. 

An appeal was filed in this Court by 
the plaintiffs in respect of ti e half share 
that had not been awarded to them by 
the District Court. Our decision was as 
follows:—“The real question at issue is 
whether this was a joint family business, 
or whether it was a partnership be¬ 
tween Su’aiman and Tavub, and in mv 
opinion the former is tbe correct deci¬ 
sion.** We reversed the decision of the 
learned District Tudge in so far as it 
held that the business was a partnership 
between Sulaiman and Tayub,. but we 
confirmed the decree so far as it awards 
a half share in the properties. The ques¬ 
tion is whether, under these circumstances, 
our decree affirmed the decision of the 
Court below. 

In Tassaduq Rasul Khan v. Kashi Tfawj 
(t) their Lordships of the Privy Council 
held that the word r ' decision *’ means 
the decision of the suit by the Court, 
and further that it was not correct to 
sav that it was necessary that the 
Appellate Court should also affirm the 
grounds of fact upon which the judg¬ 
ment was based. The decision of the 
District Court was that the plaintiffs 
were entitled to a half share in the pro¬ 
perties. and the decision of this Court 
was the same. The decision was, tjere- 
fore, affirmed, and for th e purposes of a 

(1) 25 A. *xoo: T, ^o' , I. A. 35; 5 Bo»*.ir. R. *°°l 
7 C* W. Ll77 (P. C.). 
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certificate, we must hold that it is im¬ 
material that we came to a different 
conclusion on the question of fact as to 
what the business was.. 

We have been referred to the case of 
Nagendrabala Dasi v. Dinanath Mahish 
(3). The facts of that case were some¬ 
what peculiar and the decis'on of their 
iordshipsof the, privy Council to which 
I nave referred was not apparently before 
the learned Judges who passed that deci¬ 
sion. 

Next, as to whether there exists in this 
case some substantial question of law, it 
is urged that the onus of proving that 
it was not a joint family business had 
been wrongly placed 0.1 the petitioners. 

It does not appear that the onus was 
so placed, and the decision d'd not turn 
on the question of onus, but was a 
decision based on a cons'deration of all 
the evidence tendered by both sides. 
■We, therefore, hold that no substantial 
question of law was involved, and that 
the petitioners are not, therefore, entitled 
to a certificate. 

1 he application is dismissed with costs. 
Advocate's fees 3 gold mohurs. 

Applicat on dismissed . 

w. c. A. 

(2) 70 Ind, Cas. 933; 26 C. W. N. 651; (1923) A. 

X, R. (C..) 215. 


PATNA HIGH COURT. 

Second Civil Appeal No. 142 op 1923. 

February 12, 1923. 

Present: —Mr. Justice Jwali Prasad 
and Mr. Justice Adam*. 

JADUNANDaN SAHaY— Appelant 

versus 

HANUMAN SAHAY— Respondent. 

Limitation Act (IX 0/1908), 5. 12— Extension 
of time, for appeal—Different applications for 
copies of judgment and decree—Application for 
copy of one document within time extended by other, 
validity of. 

Applications for copies of the judgment and 
t!i; decree must be made before the expiry of the 
time for filing the appeal so as to obtain extension 
of time under section 12 of the Limitation Act. 
Tnere is, however, no obligation on the appel¬ 
lant to fili the applications at one and the same 
ti*n-/ and applications made at different 
times will entitle the appellant to take advan- 

25 


dot 


tage of the time spent to obtain copies of both 
the judgment and the decree. 

If the time requisite for obtaining copy of one of 
these documents extends the time of limitation, 
then the application made for obtaining copy of 
the other document, after the time originally lixed 
for filing the app. al under the Law of 1 imitation 
but before the extension of time allowed by 
reason ot the time required for obtaining copy of 
one of these documents expires, will entitle the 
appellant to extension of time required for obtain¬ 
ing copv of the other document, ip. 4**2, col 1.] 

Selantban Chetty v. Ramanadhan Chetty, 4 
Ind. Cas. 301; 33 M. 256; 7 M. L. T. 29; (19 10 ) 
M. W. N. 141; 21 M. L. J. 15 -b Pandharinath 
Sakharam v. Shankar Narayan Joshi, 25 B. 
586; 3 Bom. L. R.2 l4 Raman Chetty v. Kadirvalu, 
S M. L. J. 148 aid Ali Muhammad v. Nalhu, 
54 Ind. Cas. S79; 163 P. R. 19* 9 . 78 P. L. R. 

1919; 1 L. L. J 10C, relied on. 

Shcr Singh v. Pern Raj, 48 Ind. Cas. 31; 100 

P. R. 1918; 183 P. \V. R. 191S, dissented from. 

Second appeal. 

Messrs. Murari Prasad and Salya Sunday 
Bos :,for the Appellant. 

JUDGMENT— This appeal is reported to 
h?.vebeen filed out of time by one day. 

The term of 90 days for filing 
an appeal against the decree ex¬ 
pired 01 29th January 1923 but before 
the time expired the appellant applied 
for a copy of the judgment on the 17th 
November 1 1922 anl obtained a copy on 
the 23rd November 1922. Under sec¬ 
tion 12, clause (3) the time for filing the 
appeal was extended from the 29th 
January 1923 to the 5th of February 1923; 
but before the expiry of this extended 
time, the appellant made an application 
for a copy of the decree on 31st Januaiy 
192 } and obtained a copy on the same date. 
Under clause (2) of section 12 I12 was 
entitled to add one day more to the time 
within which he was required to file his 
appeal. Adding this one day to the 5th 
of February within which he could file 
the appeal by r c ason of the extension 
al'owed tohimunder clause (3) of section 
12, he was entitled to file the appeal cu 
the 6th February 1923 and he did file the 
appeal on that clay. Therefore, the appeal 
was filed within time. 

No doubt, an application for copies of 
the judgment and the decree must be 
made before the expiry of the time for 
filing an appeal. There is, however, no 
obligation imposed upon an appellant to 
file applications for copies of judgment 
and decree at one and the same time 
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and, therefore, he can make his applica¬ 
tions for copies at different times. It 
seems to be settled by authorities that 
the applications made at different times 
will entitle the appellant to take advan¬ 
tage or the time occupied in obtaining 
copies ot both judgment ana decree. 
Now, if the time requisite for obtaining 
copy of one of these documents extends 
the time of limitation, then the applica¬ 
tion made for obtaining copy of the other 
document after the time originally 
fixed for filing an appeal Under the Law 
of Limitation but before tie extension 
of time allowed by reason of the time 
required for obtaining copy of one of 
these documents, expires will entitle the ap¬ 
pellant to extension of time required for 
obtaining copy of the other document. 
The Madras and the Bombay High CouTts 
so far as the rulings have been placed 
before us, appear to be unanimous 
upon, the point: viae Selamban Chetty v. 
Ramanadfian Chetty (1), Pandharinath 
Sukharam v. Shankar yar ay an Joshi (z) and 
Ramm Chetty v, Kadirvalu (3). The Oudh 
Court in Din Dayal v. Rameshar (4) 
seems also to be of the same view. 
There was a difference of opinion in the 
Punjab High Court. That Couit in Shcr 
Singh v. Pem Raj (5) took a contrary 
view based apparentlj' upon the view 
that applications for copies of judgment 
and decree must be simultaneously made 
and not at different times. The Court 
however, changed its view laterly in 
Alt Muhammad v.Nathu( 6). Tbis Court 
in the cose of Debi Charan Lai v. Sheikh 
Mehdi Hussain 1,7) took the view that it 
is not essential that applications for 
copies of judgment and decree should 
be made simultaneously and the tim e 
taken in obtaining copies of both the 
documents, thou h applications for each 
were made at different times, was allowed 


(X) 4 Ind. Cas. 301; 33 M. 256; 7 M. E. ' 

29; (1910) M. W. N. i 4I; 21 M. E. J. 132. 

(2) 25 B. 586; 3 Born. L. R. 244. 

(3) 8 M. E. J. 148. * 

(4) 28 Ind. Cas. 366; x8 O. C. 74; 2 O. E. 
*59« 

( 5 ) 4 8 bid. Cas. 31; loo P. R. i 9 i8; 185 ] 
W. K., 1918. 

(6) 54 Ind. Cas. 879; 163 P. R. i 9 i 9; ■ 

W. R. i 9 i 9 ; i l. E. j. 106. 

(7) 35 Ind. Cas. 888; 20 C. W. N, n 0 v 1 

L- J- 4«5i * P. b. W, 209. 3 3 ' 
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to be excluded >n computing the period 
of limitation. It seems that in that 
cose 1 he decree was passed on 27th Septem¬ 
ber 1913 by the Munsif, it was prepared 
?nd signed on that very day. The 
annual vacation began on the following 
morning and the Court re-opened on 
November ist. Ordinarily Ifie appeal 
should have been filed before the District 
Judge after the re-opening of the Court, 
or an application for copies of the 
judgment and decree should have been 
made on that day in order to enable 
the appellant to file his appeal after 
obtaining copies of the judgment and 
the decree, but the application for copy 
of the judgment was made on the 3rd of 
November ana for copy of the decree on 
the 13th November. The applications 
were made after the expiry of the time 
for filing the appeal yet the appeal was 
held to have been filed within time and 
th2 appellant was entitled to take ad¬ 
vantage 01 the vacation as well as of 
the time required in obtaining the copies 
of the judgment and the decree. The 
point in question in tl>e present case was 
not directly decided in that case, but tl.e 
dates given above will show that the 
dec : sion of the case helps the contention 
of the appellant. 

Apart from both the decisions we are 
of opinion that under true construction 
of clauses (2) and (3) of section 12, the 
contention of the appellant must succeed 
and the appeal filed must be held to be 
within time. 

N - h. Appeal admitted . 


RANGOON HIGH COURT. 

Speciae Second Civie Appeae No. 238’ 

of 1923. 

June 15, 1923. 

Present: —Mr. Justice Duckworth. 
SAW HLA ACJNG— AppEEEANT 

versus 

MA MA NYO— Respondent. 

Execution of decree—Decree against husband —- 
Sale of property belonging jointly to husband and 
wife—Suit for declaration by wife, maintainability 
of—Estoppel, 
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A siut brought against a Burmese husband on 
the basis of a pro-note executed by him in respect 
of money borrowed by him forthe benefitof hinuclf 
and his wife, was decreed, and in execution of the 
decree a house belonging jointly to the judgment- 
debtor and his wife was sold. The wife thereupon 
brought a suit for a declaration that half the hou.‘ e 
belonged to her ; 

Held, (1) that the decree being against the hus¬ 
band only, his right, title and interest in the 
house alone were sold and passed to the purchase r; 

(2) that the plaintiff was not estopped from 
claiming half the house and her suit was, there¬ 
fore. entitled to succeed. 

Appeal against a decree of the District 
Court, Akyab, in Civil Appeal No. 33 
of 1922. 

Mr. Ba Tin , forthe Appellant. 

Mr. Kyaw U, for the Respondent. 

JUDGMENT. —There is nothing to shew 
that the respondent, Ma Ma Nyo, took 
any part i n the loan to her husband. 
Pan Tha U, and it is admitted that 
she was not made a party to the suit 
by the creditor. It w -s in execution of 
a decree passed against Pan Tha U 
alone that the house and site in ques¬ 
tion were sDld by the Court. Clearly 
only Pan Tha U’s right, title, and in¬ 
terest, were sold to the appellant. There 
is no ground for holding that Ma Ma 
Nyo is estopped from claiming, under 
Buddhist Law, her share in the prop¬ 
erty, as being the joint property of 
herself and h?r husband, Pan Tha U. She 
has merely stood by, as she has a perfect 
right to do. 

There is nothing to show that in 
taking the loan. Pan Tha U was in any 
sense her agent. I indorse the remarks 
of Burgess, J. C., in Ma Me v Mating 
Gyi (1) and the Bench dec : s : on in the 
cise of Mating Po Tha v. Mating Shan 
Gyi (2). The case of Ma Sc in v Mulhu- 
curpan Chetty (3), which was followed in 
Ma Nyutt v. Texcira (4), is also useful 
for reference. 

I think that there is enough 0:1 the 
record to show that the loan was taken 
for the benefit of both husband and wife, 
but the point, which is the kernel or 
th’s case is that respondent was no party 


(1) 2 U. B. R. (1892-96) 45. 

(2) II Bur. I,. R. 278. 

( 3 ) 25 Ind. Cas. 93 *; 7 L. B. R. 135. 

(4) 5 * Ind. Cas, ^63; io I,. B. R. 36; 12 Bur. I,. 

a* 


to the su’t on the pro-note evidencing 
tbe loan and r.o decree was passed against 
her. 

It is not disputed that the property 
was joint. 

The case was correctly decided in the 
District C n:rt, and accordingly I dismiss 
the appeal with costs, confirming the 
lower Appellate Court’s decree. 

A ppcal (I is missed. 

Z. K. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 89 

of 1920. 

June 14, 1923 - 

P e sent: —Mr. Justice Dr.s end 
Mr. Justice Pos er. 

Messrs. LINTON MOLKSWORTH & Co. 

Limited —Defendants—Appellants 

versus 

JAGGANNATH SUPAKAR and others 
— Plaintiffs and BISWA NATH 

GORAIN and others—Defendants— 

Respondents. 

Construction of document — Lease — Descrip¬ 
tion by boundaries — Erroneous statement as to 
area, effect of—Landlord and tenant—Dispute 
about boundaries of demised land—Tenant whether 
may rely on landlord's transaction with third 
party. 

Where a deed contains an adequate and suffi¬ 
cient definition of the property which it was 
intended to pass, any erroneous statement in 
it as to the dimensions or quantity of the pro¬ 
perty will not vitiate the description. Ip. 4°5» 
col. 2 •] 

When the operative pait of a lease docs not 
give the area of the land demised but gives 
the boundaries only, although in the schedule 
attached to the document the area of the de¬ 
mised land is mentioned by guess, there is one 
description of the land demised and only one 
and tnat is th6 -description by the boundaries. 

Ip - 4«5. col. 2 ] 

In an ordinary action between a landlord and 
the tenant, it is not open to the latter to rely 
upon a subsequent transaction between his lessor 
and a third party and raise a defence which would 
have the effect of imperilling the ielentity of 
the boundaries of the demised land which it 
was his clear duty to preserve. IP- 4 ° 7 . col. 2 .J 

Appeal irom a decision ol the Subordi¬ 
nate Judge, D'.unbrd. dated the 12th 
Jnnu ary 1920. 
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Messrs. P. K. Sen, S. N. Bose and Subai 
Cha ndKi Mu zu mda r, f or t he Appel la nts. 

Messrs. -S'. M. Midlick, B. N. Milter, 
N. C. Ru i and P. C. Rai, for the Respond¬ 
ents. 

JUDGMENT. 

Das, J.—The main queston in this appeal 
turns upon the construction of an under¬ 
ground lease granted by the plaintiffs to 

Messrs. Tint on Moles worth & Co., I,td., on 

the iOth August 1912. In order to under¬ 
stand the lease, it is necessary to refer 
to an earlier lease dated the 25th August 
1892 granted b\ the plaintiffs to defendants 
Pjos. ^—17, who may he conveniently referr¬ 
ed to as the Gorains. That lease was in res¬ 
pect of theenire Monza Swardih with the 
exception of one pond and homestead 
land measuring 3 bighas. It is admitted 
that the pond excepted out of the lease 
of 1892 was not in existence at the dale 
of the lease, and that neither its area nor 
its geographical position is indicated in 
the lease of 1892. Nor is there any in¬ 
dication in the lease as to the situation 
of the 3 bighas of homestead land. 
The lease in favour of Messrs. Linton 
Molesworth & Co. Ltd., was in respect of 
that portion of Monza Swardih which was 
expressly excepted out of thelease of 1892; 
and. the critical question in this appeal is 
whether the disputed land lies within 
the*block that was demised to the Gorains 
in 1892 or whether it lies within that 
portion of the mouza which was express¬ 
ly excepted out of the lease of 1892 and 
expressly demised to Messrs. Linton Moles¬ 
worth & Co; Ltd.,in 1912. It maybe men¬ 
tioned that, at the date of their lease, 
Messrs. Linton Molesworth and Co., were 
in possession of the leasehold interest 
of the Gorains as their managing agents 
and that sometime in 1916 they took a 
sub-lease of that interest from the Gorains. 
Mes srs. I inton Moles wort h & Co., a r e a cc or d- 
ingly in possession of the underground 
.rights of the entire mouza Swardih as to a 
portion under thelease Of thei6th August 
1912 and as to the other portion under 
their sublease ■ of 1916. It appears that 
the terms of their - lease are more onerous 
than the terms of the sub-lease and it 
is important for them to establish that the 
disphtectlandlies, not within the area that 
was excepted out of the lease of 1892,but 


within the block that was expressly demised 
by the plaintiffs to the Gorains in 1892. 
The suit was f 01 recovery of commission 
at the rate agreed, on the coal raised by 
the defendant Company, on the footing 
that the disputed land from which the 
coal has been raised is within the block 
of land that was demised to the defendant 
Company in 1912. Tne substantial defence 
is that the land demised to the defendant 
Company comprises an area of 13 Hghas 
and that the disputed land does not f01m 
pait of the land demised to them in I9.i 2 » 
but that it forms part of the land which 
was demised to the Gorains in 1892. The 
learned Subordinate Judge has found 
in favour of the plaintiffs and has given 
them a decree for Rs. 23,507. 

I have said that the land excepted out 
of the lease of 1892, that which forms the 
subject-matter of the lease in fa\our of 
Messrs. Linton Moleswoith and Co., 
was not in any way identified in thelease 
of 1892; but the lease in favour of Messrs. 
Linton MoleswoAli a nd Co.,is perfectly clear. 
After describing the land excepted out of 
thelease of 1892 as consisting of a bur.a 
known as barabund amounting to 10 hghas 
and homestead land amounting to three 
bighas, that is inall 13 bighas by guess, 
and known as east Swardih, the document 
proceeds to make a settlement in favour 
of Messrs. Linton Molesworth and Co., 
of 1 iieentire land known as East Swardih 

and described in the schedule to the lease 

of Messrs. Linton Molesworth & Co. Ltd. 
The schedule is in these teims : "The 
entire land known as East Swardih whose 
area is 13 bighas andwnose boundaries 
the following:— 

East.Sutikdih Colliery. 

North.Biidge and Road. 

West.Mine No. n of Swardih. 

Sout n......T he Jctc la nd of A/« /*« 

grantees of the kabuliyal. 

Stopping he-iefor a moment,it willappta* 
that though the block of land except e 
out of the lease of 1892 was not sufficiently 
described in that lease, its actufl situation 
wos known to the parties and it was cetteW- 
ly known to Messrs. Linton Molesworth 
& Co., who, at tne date of their lease, were 
actually carding on the mining operation 
on. the land demised in 21892 to tne 
Gorains as their managing agents. ■»» 
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their kabuliyat which tJiey executed such a description os actually in conflict 
in favour of tne plaintiffs, tney disciibed with the description by boundaries. It 
tiiat block of land as East Swardih, and as is well-established t hot where 0 deed con- 
lying within certain fixed boundaries, tains an adequate and sufficient definition 
One of these boundaries is mine No. 11 of the property which it was intended 
of Swardih which Messrs, Linton Moles- to pass, any erroneous statement 
worth & Co., were actually working as the contained in it os to the dimension or 
managing agents of tne Gorains. Tne quantity of the property will not \itiate 
other boundary is Sutikdih Colliery, by the description. The question is whet he 
no means a negligible thing lor those the description of the property by its 
who were not stiangers to the locality, acreage can be regarded rs an untrue 
and by their kabuliyat Messrs. Linton statement. In my opinion the:e is in this 
Molesworth & Co., described the entire lease one description and one only of the 
blockof laud between tlieirownmineNo.il land demised and that description is the 
and Sutikdih Colliery bounded on the despeription by the boundaries. No 
north by the bridge and the road and on doubt the area of the demised land is 
the South by certain jote lands as East mentioned by guess; but the description of 
Swardih and as having been expressly area could not be regarded as description of 
excepted out of the lease of 1*192. the property demised since it was conf c-ssc d- 

It will be noticed that the area of tne ly conjectural. If I had to decide the case 
land demised to Messrs. Linton Moles wort ji on the construction of the lease of iQ 1 ^- 
&Co., is given by guess ;but that the actual I would have no hesitation whatever in 
demise is expressly of the entire land agreeing with the decision of the learned 
known as East Swardih and described in the Subordinate Judge. 

schedule at the foot of lerse. Th_ But then it is argued on behalf of Messrs. 
Commissioner has found that the disputed Einton Molesworth and Co., Ltd., by 
land lies witnin the boundaries given Mr. P. K. Sen, that having regard to what 
Id the schedule of Messrs. Linton Moles- has subsequently taken place we ought 
worth & Co*s., lease and tnat the area of to hold that the description of area in his 
that land is 4T blghas 13 cottas and lease was the dominant descriptor 
5£ gandas. and that in that view we ought 

Now the important question in this to dismiss the plaintiffs * suit. Now the 
appeal is whether the lease was of 13 big- circumstai ces upon which Mi. Sen relies 
has of land situate within cert? in bound- are these. In 1016 a suit was instituted 
a;ies mentioned in ti e lease 01 whether by the Gorains, Messrs. Linton Molesworth 
the lease was of the entire block of lard and Co., and tne present plaintins, cited 
within the boundaries given at Ihe foot as defendants Nos. 2 to 8 in that suit, 
of the lease. I confess that it is quite The Gorains Being under the apprehension 
impossible to arrive at any conclusion that the present plaintiffs as hrahmotlordars 
other than tnat at which the learned Sub- or tenure-holders had no title to convey in 
ordinate Judge has arrived. The operative regard to the underground righls of the 
part of the lease does not give the area mauza, took a settlement of the underg- 
of the demised land; but expressly states round rights of the entire tnattZa from the 
that the lease i«s of the entire land known Zemindar, and sued to have it declared 
as East Swardih and described in the that the present plaintiffs-defendants Nos. 
schedule below. It was quite true that the 2 to 8 in that suit, had no right whatever 
schedule gives the area of the demised to make a settlement of the underground 
land; but when the schedule is read to- rights of East Swardih with Messrs, i in- 
get her with the recital in the lease, ton Molesworth & Co. It will be remembered 
it is perfectly clear thal the area mentioned tnat Messrs. Linton Molesworth & Co., 
in the schedule is by guess and is purely were working the Swardih Colliery belong- 
conjectural. It follows, therefore, that the ing to the Gorains as 1 heir managing 
description of the la nd demised by acreage agents, and they sought o declaration 
is confessedly conjectural ; and where in their suit to the effect that Messis. 
this is so, it is impossible to look upon Litton Molesworth & Co., w r ere actually in 
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possession of East Swardih, not under any 
lease that may have been granted to them 
bv the present plaintiffs,for tnat lease was 
wholly inoperative, having be?n granted 
by persons without title, but as their ma¬ 
naging agents and on their behalf. They 
entered the suoject matter of the lease 
of Messrs. Linton Moleswortb & Co., in 
schedule (ga) of their plaint and they des¬ 
cribed the property in tnese words:—“Tne 
entire land known as East Swardih, tne area 
of whichisabout 13 blgha s, and the bound¬ 
aries of which are thefollowine;— 


East.Sutikflih Colliery. 

North.Bridge and road. 

West.Mine No. 11 of Swardih. 

South.The Jotc land of Jagnn- 


noth Supa kai and others.*’ 


That was the suit which they filed 
in 1913. On the 20th December 1913 
there was a compromise between the pre¬ 
sent plaintiffs, defendants Nos. 2 to 8 in 
their previous suit, and the Gorains who 
were the plrintifis in that suit. Mr. i\ K. 
• Sen relies upon one of the terms of that 
compromise which runs as follows:—“The 
area of the land, detailed in the schedule 
No. 3 of this petition,** which is the same 
ns schedule (gi)of the 1 laint, “the sub-soil 
rights of which we have leased out to de¬ 
fendant No. 1 has been put down to be 1} 
b ghas by guess in paHa. The actual area 
of the said land will be determined in re¬ 
ference to the Revenue Survey Map, i. c., 
it is put down inth z patla. that the area’ 
of the homestead land is three bighas and 
that of the b.irabund is 10 bighas. In 
fact what is shown as the area of the 
said homestead land and bund in the 
Revenue Suivey Map, will be determined 
as theactu-1 area of the said lease-hold 
land, and.we and defendants Nos. 2 to 8 
botn parties agiee to this." Now the ac- 

V'?l • partitioned the lease¬ 

hold interest of Messrs. Linton Moieswoith 
& Co., between the present plaintihs and 
tne Gorains, and provided that the present 
plaintihs will he entitled to two-fifths 

Z ‘he Gorains will 

b e entitled to three-fifths of that interest; 

and what is remarkable is that schedule 

f the scnedule 

of th. land demised hy the plaintifs 1o 
Messrs, Tpnton Moles wort n & Co., on the 


16th August 1912 is described as follows:-— 
“The entile land known as East Swardih 
whose area is 13 bighas by guess, and 
whose boundaries are tne following;— 

Ec st.Sutikd’h Colliery. 

North.Bridge and load. 

West.Mine No. ti of Swardih. 

South. Jofe land of Jagannath 

Supakar and otters. 

Mr. Sen’s contentou is this:—“It is im¬ 
possible to understand my lease unless 
you consider the lease of 1892 because 
niv ler.se is in respect of that portion 
of the land which wa.s expressly excepted 
out of the lease of 1892 “end then he argues 
tne.t it is im-po^siole to understand what was 
actually excepted out of the lease of 1892 
unless you ha veregard to the compiomise 
of the 2ot u December 1913. And he con¬ 
tends that if the terms of the sulehnama 
be ta ken into consideiation, it will be found 
that what was excepted out of tne lease 
* 2 was a pond and certain homestead 

la. nd a s shown in the Revenue Sui ve} r Map. 
In my opinion, the argument does not de¬ 
serve any success. In tne first place, 
although the barabund, that is to say, the 
pond, is shown in the Revenue Survey 
Map. It is conceded that the homestead 
lands ere not delineated in the map. Iu 
other words, the land demised cannot 
be completely identified in the Revenue 
Survey Map, and it is ridiculous 
to suppose that the demise could be on 
that Map. In the second place, though 
the sulihnatna docs say that the actual 
area of the land demised should be cal¬ 
culated form the Revenue Survey Map, 
the description of that land in the sche¬ 
dule to the sulehnama which is identical 
with th? description of the la nd in the lease 
of Messrs. Linton Moles worth & Co., shows 
conclusively that the parties had no doubt 
whatever as to the identity of the land. 

In the third place, in a later transaction 
between the parties into which they had 
to enter as a result of the consent decree, 
they deliberately ga ve up the plea of ba v* 
ing the area of the land demised 
calculated from the Revenue Survey Map. 
Tne fifth paragraph of tne suleJi^anto 
provided as follows:— 

“According to the terms of this compro¬ 
mise petition, the bond” tint is to say 
an agreement carrying out the terms 0’ 
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tbe sulchnama ''will executed between and once the terms of the deen of set.tle- 
botn the parties, the plaintiffs a nd defend- m e nt of 1 lie I2tn February 1914 are 
ants Nos. 2 to 8 within 15 da Vs from this examined the issue is determined and the 


date.’* In pursuance of this express term 
the parties on the 12th February 1914 
executed a document which is referred to 
as the deed of settlement; and that deed 
provided as follows:— 

1. 5 'That the area o the land described 

in the schedule below, namely, schedule 
which was intended to describe the land 
demised by the plaintiffs to Messrs. Linton 
Molesworth & Co., on the 16th August 
1912 which has been stated to be 13 
bighas inthe patta, dated the 12th August 
1912, was put down by guess. Its area 
for the present is not determined for cer¬ 
tain. The area of the said land is guessed 
to be 13 bighas for the present and this 
bond is executed. 

2. "That it is determined that in res¬ 
pect of thesub-soilandsurfacerigntonthe 
said land, described in the schedule, the 
first party have three-fifth* share and the 
second party two-fifths share. According 
to the said share, the parties shall continue 
to be in possession and enjoyment thereof 
down to their, sons, grandsons and 
representatives in succession." 

The third paragraph of the deed of set¬ 
tlement provides that “the fiist party 
and the second party, that it to soy, toe 
plaintiffs in this suit and the Gorains 
agree that the first party and the second 
party shall have according to the afore¬ 
said share whatever interest lias been 
created by the aforesaid patta dated the 
16th August 1912, since the date of its 
execution: and according to the share 
mentioned above, the first party and the 
second party shall continue to hold pos¬ 
session of the surface and sub-soil right 
of the land described inthe schedule." 
These provisions in the deed o settlement 
make it perfectly clear that the parties 
agree to be bound by the description of 
the demised land as contained in the sche¬ 
dule of that deed; and that descrip¬ 
tion is identical in every respect with 
the description as contained in the lease 
of Messrs. Linton Molesworth and Co. 

I n my opinion il it is relevant to consider 
the sulchnumu of the 10thDecember 1913, 
it is also relevant to consider the deed 
of settleJJHnt of the 12th February 1914 


question is solved. 

I have thought it necessary to examine 
the subsequent transactions between Ihe 
plaintiffs 0 nd the Gorains for the purpose 
of removing a grievance on the part of 
Messrs. I.inton Molesworth & Co., but in 
my opinion, the question does not aiise, 
Messrs. Linton Molesworth and Co., have 
been sued in this action for commission on 
the foot of the kabiiHyat admittedly execut¬ 
ed by them. It is an ordinary action be¬ 
tween landlord and tenant, ard, in my 
opinion, it is not open to tn c ni to rely 
upon a subsequent tr ansaction between their 
lessors a nd a t nird pa rt y a nd raise a defence 
which would have the effect of imperil¬ 
ling the identity of the boundaries which 
it was their clear duty to preserve. But 
Mr . Sen explains to us that Messrs. Linton 
Molesworth and Co., are not only the plaint¬ 
iffs* lessees, but 1 hat they have also ta ken 
a sub-lease from the Goinius and it is also 
their duty not to imperil the liile of the 
Gorairs to any portion of disputed land. 
But, in my opinion, the defence entirely 
fails as soon as the Gorains are drown 
into the controversy. Theii sub-lea re 
is of 1916, a nd they are conclusively 001 nd 
by the arrangement between their sub¬ 
lessors and the plaintiffs as disclosed in 
the deed of settlement of Ihe 12th Febru¬ 
ary 1914. In my opinion their defence 
entirely foils, and tire decision of the 
learned Subordinate Judge on this 
point must be affirmed. 

It was aigued by Mr. P. K. Sen that, 
as a matter of fact, there is not on ade¬ 
quate and sufficient definition of the pro¬ 
perty by boundaries, because the bound¬ 
aries as given inthe lease of 1912 do not 
agree witlithe natural features of tneland 
inthe locality. Tire Co'mmissioner in his 
report stated . os follows:—Schedule 
I of th* plaint os shown by the 
plaintiffs agrees in boundaries on the 
locality as given in the plaint and in the 
aabuliyat executed by de endont No.i dated 
the 16th August 1912 and schedule 2 of 
the plaint is included witnin schedule 1 
as will appear from the map The defend¬ 
ants show the land included witnin 3, 
x, v, 15, 16, culvert, t, 2, 3, to be the la nd 
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of schedule No. i but this does not tally 
inboundary on the locality for in this 
r-lot we do not get on the east the "Sutikdih 
Oollierv” and on the south the “Mas 
paddy lands of the plaintiffs as will be 
clear from tlie map. Now the Commissioner 
was examined on behalf of .Messrs, bin- 
ton Moles worth a 11c Co. It was not suggest¬ 
ed to him that his report on this important 
topic is erroneous and that the map as 
drawn by him does not support the state¬ 
ment made by him in the third paragraph 
of his report. In my opinion it is impossi¬ 
ble for this Court to entertain an argu¬ 
ment of this nature since no opportunity 
was given to the Commissioner to explain 
the matter in the witness-box. 

Lastly, it has been contended that the 
plaintiffs, are estopped from disputing that 
the acreage is the dominant description iu 
the lease or that the area is to be determin¬ 
ed by reference to the Revenue Survey Ma p. 
The argument again is founded upon the 
tulehmma of the 20th December 1913. 
In my opinion the argument is an unsub¬ 
stantial one. There * is no representation 
in tnis transaction by the plaintiffs 
and certainly none that was intended to 
mislead Messrs. Linton Mole worth & 
Co., and to induce them to change their 
position to their detriment. The state¬ 
ment contained in the first paragraph of 
the sulehnama is as much the statement 
of the Gorains as the statement of the 
plaintiffs, and the actual truth was known 
to both the paries and estoppel ca nnot possi- 
blyarise Apart from any other consider¬ 
ation, Messrs. Linton Moleswortn & Co. 
actually took tne sub-lease of the interest 
of the Gorains after the real position 
was m de perfectly clear by the deed of 
settlement of the 12th February iqij 
N o reason is given by Messrs. Iinton 
Moles worth & Co., who should have acted 
upon the sulehnama of the 20th 
December 1913 rather than on ~the 
deed of settlement of the 12th February 
I 9 I 4 * . . 

There is,iu my opinion, nothing a tall 
in the argument as to estoppel. 

In the result I would dismiss the 
appeal with costs. 

Foster, J—I agree. 

N * H » Appeal di missed. 


LOWER BURMA CHIEF COURT. 

Crvir, Miscellaneous Application no. 2 3 

of 1922. 

August 15, 1922. 

Present:— Sir Sydney Robinson, Kt.; 
Chief Judge, and Mr. Justice Duckworth. 
V. E. R. M. V.E. RAMANATHAN 
CHETTY and others—Applicants 

versus 

V. E. R. M. N. R. jR A MA NATHAN CHETTY 
alias SOMaSUNDRAM CHETTY 
and another—Respondents. 

Civil Procedure Code (Slct V of 1908), ss. 22, 
2 3 —Transfer of suit — "Subordinate," meaning of 
— Original Side, whether subordinate to Appellate 
Side. 

Section 22 cf the Civil Frocedure Cede deals 
with all Courts in which suits may be instituted 
including the Original Side t f a High Crurt. 
[p 409. col. 1.] 

Tfce word “subordinate” in recticn 23 (3) cf 
the Civil Procedure Cede refers xneielv to sub¬ 
ordination in the setse that appeals lie frtm 
one Couit to the other, although the Court may 
not be a .subordinate Court for administrative 
purposes, [p. 409, col. 2.] 

It is difficult to hold that a Covrt who:e 
decrees and erders are liable to be reversed cn 
appeal is net subordinate to the Court which 
has the jurisdiction to reverse its c’erisicus. 
Ip- 4 ° 9 , c 0 l. 2.] 

For administrative purposes the Grigiral Side 
of a Hi^h Court is not subordinate to the 
Appellate Side but for the purposes of appeals 
it is subordinate, using that expression in its 
prdinaiy sense and without any reference to 
its technical subordinaten in the sense cf its 
being a Court of a lower grade, fp. 409, col, 2.J 
The Appellate Side of a High Ccuit hss, 
therefore, power to order the transfer of a case 
pending on the Original Side, [p.409, col. 2.] 

Mr. Burjorjee, for the Applicants. 

Messrs. Das and Chari, for the Respond¬ 
ents. 

JUDGMENT. —Mr. Des raises a pre¬ 
liminary objection to the hearing of this 
application for transfer. He urges Ihf.t 
the suit ha\ing been filed in the Original 
Side of th's Court there is no Court to 
wh ch that Courtis “ subordinate ” and 
therefore no Court to which fitch an 
application can be made or wl ich 
has power to pass an order of transfer. 
Th’S involves a decision as to what is 
the meaning to be assigned to the ex¬ 
pression “ subordinate " in sub-clause 3 
of section 23 of the Code of Civil Pro¬ 
cedure. 

Sect:on 22 deals with the power to 
transfer cases and it deals with all Courts 
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in which suits may be instituted. There 
is nothing in this section to suggest that 
it was not intended to and dues not 

apply to the original Side of a High Court. 

Presumably it does so apply but we are 
asked to hold that a s there ex sts no 
Lourt which can exercise the power of 
transfer it must be held that section *2 
does not apply to the Original Side of a 
High Court. It may be that on a certain 
reading of section 23 (3; that sub clause 
would not govern this case, lut inasmuch 
as we can find no ground for limiting the 

® ec ^i° n 22 or for assuming 
that it was intended that suits instituted 
on the Original Side of a High Court 
should never be transferable tinder any 
circumstances we must consider what is 
the meaning to b e assigned to sub-clause ? 
and if it is possible to assign a mean- 
mg that would allow transfer without 
apy fj 13,ln , n 3 of the language used we 
should assign that meaning. What then 
is the feature which determines the Court 
to which an application for transfer should 
be made ? In sub-sections (1) and (?) 
of section 23 we find the application is 
to be made to the Appellate Court, that 
Court t 0 which ordinarily appeals 
will lie from the Court in which the 
or one of them, has been filed. 
Where the Appellate Courts are different 
then it has to be made to the High Court 
and lastly where the High Courts are 
different then to the High Court within the 
local limits of whose jur sdiction the Court 
in wh ch the. suit is brought is situate. 
There is nothing to show that in the case 
of a suit brought in the Original Side 

of a High Court any different rule is to 
be applied. 

But it has been urged that the Judge 
sitting on the Original Side is a Judce 

of tfce I-Vgh that the Apps])ate 

f/f T '* not a different Court and that 
the Judge on the Original Side is n no 

U t. „ SU A° rdl ,V a,e to the Judges sitting 
t,,e‘ rt A P PeU . te Side - That is quite 

lu^iiplH tu Pointed out that this Court 

interferin ' 1 r h ® • Api ’ elI ' te Sitie Connat 
of‘ thl rw; ^vision with a decision 

t t “ e Ot'grnrf Side because it is 

not a subordinate Court. That again * 

is perfectly true. But we are now , 

dealing w'tb the question of transfer . 
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and we find that the deciding factor is 
whether appeals lie from the Court in 
which the suit is brought. For adminis¬ 
trative purposes the Original Side is n ot 
subordinate to the Appellate Side but for 
the purposes of appeals it i s subordinate, 
using that expression in its ordinary sense 
and without any reference to technical 
subordination in the sense of its being 
a Court of a lower grade. In ordinal y 
parlance we find it impossible to hold that a 
Court whose decrees and orders a re liable to 
be reversed on appeal is not subordinate to 
the Court which has the jurisdiction to 
reverse its decisions. 

Finding then that section 22 deals with 
all Courts in which a suit may be brought • 
finding that the determining factor is 
whether appeals lie, to the Court in which 
the application is made; finding that we 
can properly interpret "subordinate" f or 
the purposes of transfer as referring 
merely to subordination in the sense that 
appeals lie. even though the Court n a y 
not be a subordinate Court for adminis¬ 
trative purjoses, we are of opinion that 
the present application lies end that we 
have jurisdiction todeal with it if a suit¬ 
able case is made out for ordering a 
transfer. . 

f The rest , c £ the judgment is not material 

fort lie purposesof this Report-— [Ed.] 


z. K. 


Application allowed. 


LAHORE HIGH COURT. 

Letters Patent Apfeal No. 193 of 1022 

May 21, 1923. 

Present: Sir Sbadi Lai, Kt., Chief Justice 
and Mr. Justice Martineau. 

Bhagat GOBIND DAS and others— 

Defendants—Appellants 


versus 

V, UP KISHORE AND OTHERS—PLAINTIFFS 

—Respondents. 

Limitation Act {IX of ioo8) Sch I Art 

end Code oj 'Civil ‘Procedure 

{ f?l ? n ‘V! l) , Act (xxvi of 1920), 5 . 2 — 

Appeal Death of respondent—Application to 
bring lc g at representatives on record—Limitation 
Evidence Act (/ of 1873), $. 7$ (2)— Act 
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published in Gazelle, whether authentic—Inter¬ 
pretation of Statutes—Intention of Legislature. 

The period of 'ix months for an application 
under the Code of Civil Procedure to have the 
legal representative of a deceased defendant or 
of a deceased respondent made a party, as 
prescribed by Art. 177 of the First Schedule 
to the Limitation Act has not been reduced to 
ninety days by anything contained in section 2 
of the Limitation and Code of Civil Procedure 
(Amendment) Act of 1920. (p. 412, col. 2.] 

The text of an Imperial Act as published 
in the Gazette of India must be taken to be the 
authorised text of the Act. [p. 411, col. 2.] 

In interpreting a Statute it is not for the Couit 
to speculate as to the intention of the Legislature 
i* that intention has not been Carried into effect 
by the language used. [p. 412, col. 1 -1 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Harrison, dated the 
3rd July 1922, reported as 69 Ind. Cas. 
748. 

Bakhshi Tek Chand, Messrs. Sard ha 
Ram and Fakir Chand, for the Appellants. 

Sardai Dalip Singh, Messrs. Piare Lai 
and Kanwar Nwain, for the Respondents. 

JUDGMENT.— The question of law, upon 
which we ate invited to express our 
opinion in this c\se, is whether the period 
of six months for an application under 
the Code of Civil Procedure to have the 
legal representative of a deceased defend¬ 
ant or of a deceased respondent made a 
party, as prescribed by Art. 177 of the 
First Schedule to the Indian Limitation 
Act, IX of 1908, has been reduced to 90 
days. Now, section 2 of the Indian Limi¬ 
tation and Code of Civil Procedure 
(Amendment) Act, XXVI of 1920, provides 
that in the third divis'on of the First Sche¬ 
dule to the Indian Limitation Act, 1908, 
in Arts. 176, 178 and 179 for the word 
“ Ditto" in the second column the words 
“ninety d\ys,” “six months,” and 

“ ninety days,” respectively, shell be tub- 
stituted. It w-ll be observed that this 
section deals directly with only 

three Articles, namely, 176, 178 and J79, 
and makes no reference to Art. 177 
with which we are concerned in the present 
case. It is beyond dispute that the period 
•f six months as originally prescribed by 
Art. 176 has now been reduced to 90 
days, and the question for determination 
is whether this amendment of Art. 176 
has resulted in a corresponding amend¬ 


ment of Art. 177 which immediately 
follows the amended Article. 

In order to answerthe question we must 
turn to the Indian Limitation Act of 1908 
os passed by the Leg slature and find out 
the exact word or words used in the 
second column relating to Art. 177. 
Now, the aforesaid Act, was published in 
the Gazette of India in August 1908, and 
the First Schedule is so printed that, while 
Arts. 175 and 176 along with 
certain Articles preceding them appear 
on one page, Arts. 177, 178 and a 

few other Articles appear on the succeed¬ 
ing page ; and the period of limtation 
under these Articles is indicated in the 
following manner.— 

Page 190. 


of Six months The date of 

the decree. 


175. For payment 

the amount of a 
decree by instal¬ 
ments. 

176. Underthe sameCode 

to have the legal 
representative of 
a deceased plaint¬ 
iff or of a deceas¬ 
ed appellant made 
a party. 


Ditto The date oj 

the death of 
the deceased 
plaintiff of 
appellant. 


Page 191. 

177. Under the same Six months The date^ of 

Code to have the 
legal representa¬ 
tive of a dec< ased 
defendant or of a 
deceased respond¬ 
ent made a party. 

178. Under the same Ditto 

Cede for the filing 
in Court of an 
award j n a iuit 
made in any matter. 
referred to arbitra¬ 
tion by order of 
the Court, or of an 
award made in any 
matter referred to 
arbitration with¬ 
out the interven¬ 
tion of a Court. 

This is undoubtedly the authorised text 

of the Act printed by order oi Government, 
and it is clear that the words “six months 
which occur opposite Art. 377, have not been 
modified, either directly or indirectly. P/ 


the de atn 01 
the deceased 
defendant or 
respondent. 


The date of 
the award. 


m,. 
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anything contained in the Amending. Act 
of 1920. 

Our attention has, however, been invited 
to the text of the Act, as printed in the 
Unrepealed General Acts of the Governor- 
General in Council (1909 Edition) a r. d 
also to tte 1908 and 1909 Edition of 
the Act published in book form under 
the heading:— 

“GOVEttNMENT OF INDIA 

LEGISLATIVE DEPARTMENT ." 

In all these books Arts. 175 to 178 
all appear ou the same page, ' and the 
pir.ol of limitation under th^se Articles 
is dijcrib^d in tbe following manner.— 

175. For payment of the Six months The date of 

amount of a 
decree by instal¬ 
ments. 

176. Under tie same 

Code to have the 
legal representa¬ 
tive of a deceased 
plaintiff or of a 
deceased appel¬ 
lant made a party 

177. Under the same 

Code to have the 
legal representa¬ 
tive of a deceased 
defendant or of a 
deceased respond¬ 
ent made a party. 

*78. Under the same 

Code for the filing 
in Court of an 
award in a suit 

made in any 

matter referred to 
arbitration by 
order of the Court 
or of an award 
made in any 

matte r referred to 
arbitration with¬ 
out the interven¬ 
tion of a Court. 

Om the other ha nd, 

1910 Edition of the Act the aforesaid 
Articles are printed in the same way as in the 
Gazette of India, and that the words 
six months" occur opposite Art. 177. 

In view of the coniusion created by 
the various copies of the Indian limita¬ 
tion Act, 1908, referred to above, it is 
necessary to decide which text pf the Act 


the decree. 


Ditto The date of 
the death of 
the deceased 
plaintiff 0 r 
app 11 ant. 


Ditto The date of 

the death 
of the de¬ 
ceased de¬ 
fendant or 
respondent. 


Ditto The date of 
the'au ard. 


van find tlrsl i.. 


should be consulted in order to determine 
the controversy as to whether the Act, 
as it emerged from the legislative Council; 
contained the expression “Ditto" or, 
the words "six months" opposite 
Art. 177. Now section 18 of the Indian 
Councils Act, 1861 (24 & 25 Viet. c . 67), 
which was in force at the time when the 
Indian Limitation Act of 1908 was passed, 
authorised the Governor-General in Courcil 
to make rules presciibing itiUr alia, the 
mode of promulgation and authentication 
of the laws made by the Council, and one 
of the rules framed under this section pro¬ 
vides that;— 

“When a bill is passed by the Council; 
a copy thereof shall be signed by the 
President, and, when the Governor-General 
has declared his assent thereto, such 
copy shall be signed by the Governor- 
General, and the Bill shall be published 
as soon as possible in the official Gazettes 
under the signature of the Secretary, as 

an Act of the Governor-General in Council. 

Such publication shall be made in the 

Gazette of India in English.. " 

(Vide General Statutory Rules and 
Orders, Volume I, 1915 Edition, page I5, 
rale 34). It was in accordance with this 
rule that the limitation Act was published 
in \h.z Gazette of India, and under sub¬ 
section (2) of section 78 0 f the Indian 
Evidence Act tb e text as published 
in the Gazette must be taken to be 
the authorised text of the Act. The books 
containing the Act, which have been relied 
upon by the learned Vakil for the appellants 
do not purport tohave been printed by order 
of Government and cannot be used under 
the aforesaid sub-section for the purpose 
cf proving the provisions of the Indian 
limitation Act as passed by the legis¬ 
lature. 

It is possible, nay piobable, that the 
draftsman ol the Amending Act of 1920 
had before him a copy of the Indian Limi¬ 
tation Act in which Art s . 175 to 178 
were all printed on the same page, and 
he accordingly thought that w h e n the 
period of limitation under Ait. 176 
was altered to 90 days, the word "Ditto" 
opposite Ait. 177, which existed in his 
coiy of the Act, would be regarded as 
equivalent t 0 90 days, and that the 
retention of thatwoid would automatically 
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reduce the period of limitation under 
Art. 177. It is not, however, for tie 
Court to speculate as to the intention 
of the Legislature if that intention has 
11 ot been carried into effect by the language 
used. As pointed out by Maxwell in hi s 
book on tbe Interpretation of vStatutes 
6th Edition, at page 10, when the words 
admit of but one meaning:— 

"A Court is not at liberty to speculate 
on the intention of the Legislature, and 
to construe them according to its own 
notions of what ought t-y have been 
enacted. Nothing could he more dange- 
ous than to make such considerations the 
ground for construing an enactment that 
is unambiguous in itself. To depart from 
the meaning on account of such view's 
is, in truth, not to construe the Act, but 
to’ alter it. But the business of the 
interpreter is not to improve the Statute, 
it is, to expound it. The question for 
him is not what the Legislature meant, 
but what its language means, i. c., what 
the Act has said that it meant. To give 
a construction contrary to, or different 
from, that which the words import or can 
possibly import, is not to interpret law, 
but to make it, and Judges are to re¬ 
member that their office is jus dice re not 

jus dare ." . . 

It is urged that the text contained m 

the Gazette of India makes the amendment 
of Art. 178 superfluous, foT the words 
“Ditto* that occurred opposite that Article, 
would attract to it the words “six months" 
printed in the Gazette opposite Art. 
177, and it was consequently unnecessary 
to provide in the Amending Act of 1920 
that the words “six months" be substitut¬ 
ed for the word “Ditto" in Art. 178.. 
It is contended that the interpietation 
of an enactment should be such as not 
to render any portion of it superfluous. 
This consideration, however, applies only 
when the language of the Statute Is 
. capable of two rival meanings, but i n 
the case before us the language is clear 
and unambiguous and there is, therefore, 
no scope for the oppl’cation of the rule 
against superfluity. 

We must accordingly hold that the 
words "six months" that occur opposite 
Art. ry7 in the authenticated text of 
the Limitation Act, have not been altered 
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by anything contained in the Amending 
Act of 1920, and that the peiicd of 
limitation for making an application to 
implead the legal representative of a 
deceased defendant or of a deceased re¬ 
spondent is still six months. It is r e gret- 
table that the question of amendment should 
depend upon the use of the words “Ditto", 
which has, it appears, been used only in 
those copies of the Act i n which 
Art iyyhas been printed on the same page 
as the preceding Article. It is certainly 
desirable that the word "Ditto" should be 
omitted altogether, and that it should be 
replaced by w’ords mentioning the sctufl 
period which if was intended to represent. 

In this view of the law it is unnecessary 
for us to deal with the contention urged 
on behalf of t he respondent that sufficient 
cause has been shown for setting aside 
the abatement. We accordingly dismiss 
the appeal with costs. 

Z. K. 

Appeal dismissedt 


BOMBAY HIGH COURT. 

Second Civit, AppeaeNo. 643 oe 1921; 

November 14, 1922. 

Present: —Mr. justice Marten aud 
Mr. Justice Fawcett. 

SHA BULAKHIDAS JAMANDAS— 

D EFENDANT—Appeeeant 

versus 

SHAH GAN PAT RAM DALSUKHRAM— 
Peaintiff—Respondent. 

Constitution of deed — Sale of house property * 
Courtyard , common, user of—Intention of parties — 
Nuisance — Injunction, when to be granted. 

Defendant was llie owner of four houses out 
of which he fold three to the plaintiff. The sale- 
deed contained the following dame:—‘There 
is an open chcwk beJongirg to ilieie thre* houf<s 
and in front of the door of my other house. AW 
may use the said chowk according to the limits 
of their respective houses, and the inmates of all 
the four houses have the right of egress and ingress 
through the main Khadki dcor:'' . 

Held, that the clause relating to the chowk did 
not mean that the chcwk was to be in the exclu¬ 
sive ownerships and possession of the plaintiff. 


INDIAN CASES. 
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t f at n t f WaS i nteuded , to be « scd h y the occupants 
ot all four houses, but that no particular owner 
was to be entitled to use the chowk more than 
would be reasonable according to the proportion 
of the whole property which he actually occupied. 

f . ^ Court ought not to grant an injunction on 
the ground of nuisance, unless the particular 
nuisance complained of is proved, [p. 4 iJ, col. 2 j 

^cond appeal against the decision of 
the Assistant JiuRe, Ahmedabad, in 
Appeal No. 8 of 1919. 

Mr. R. JThakor, . for the Appellant. 

ent^* ^ for the Respond- 
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JUDGMENT. 

Marten, J. This is an unfortunate suit 
between neighbours, and it concerns 

mainly the rights of the parties to the 
ciowk coloured pink on the plan, Exlibit 17 

? Ud ^u?$ hts m res P ect of ^e water 
ap Exhibit G shown on the same plan. 

At appears that formerly, that i s to say 
pnor to 19 rr, the whole of the property 
shown on this plan belonged to the de¬ 
fend int or h .s predecessors-in-title. The 
property consists of four houses, and as 
the result of a sale-deed of the 19th of 
March ign, Exhibit 16, three houses 
were conveyed to the plaintiff’s predeces- 
sors-in-title, and the remlining house was 
retimed by the present defendant. The 
plan I hive referred to his the parties 
just the other way round, but tkit is 
because it was made for the purpose 
of another suit where the parlies were 
reversed. 

The. plaintiffs claim as regards the 
chowk is founded on the allegation that 
he is the owner of the chowk. This allega¬ 
tion has been decided against him in both 
lower Courts, but the lower Appellate 
Court has in effect granted an injunction 
restricting the defendant to the use of 
4 h of the chowk , and also against his 
usm; that Ith in such way as to cu.se a 
niu^ance and annoyance to the owners 
of the otaer three quarters. It is this 

lu J, i n ?u 10U of th -~ lower Appellate Court 
thit the present appellant the defendant 

,4 h - cross-objections raised 
by the plaintiff contend inter alia thit 
ue is^ the owner of the chowk . 

• \\ iS • . ira ? ort ^t, therefore, to con- 

s:de wuat is the true construction of the 
kale-deed, Exhibit 16.. This deed recites 


that there was originally one house, and 
1 - then proceeds that three houses were 
afterwards built anew and “are hereby 
Sold to you with the right of ingress 
and egress through the main door and 
given over to your possession." Then fol¬ 
lowed particulars of the boundaries. 
Ihen comes a clause about the chowk 
which has giv ; -n rise to much controversy 
in the present case. It runs “There is 
an open chowk belonging to these three 
houses and in lront of the door of my 
other house. All may use the said chowk 
according to the limits of the’r respec¬ 
tive houses, and the inmates of all the 
four houses have the right of egres- and 
ingress through the main Khadki door." 

In my judgment, if it bad been in¬ 
tended to include the chowk in this sale- 
deed, it would have been included as part 
of the three houses wh’ch are expressly 
sold to the defendant with the express 
* . . are there described. But 

if. on the other bend as, I think, is the 
rue view, it was intended to keep tnis 
chowk as an open space for the benefit 
of all the four houses, then one can 
understand thit only three houses would 
be expressly conveyed, and that there 
would be a separate provision as to the 
rights of the pirtf e s in connection with 
the chowk. In my opin-'on the words 
open chowk belonging to these three 
liouses do not mean, having regard to the 
context, that this chowk was to be in the 
exclusive ownership and possession of the 
three houses. I construe the words “all 
may use the said chowk " as meaning all 
four houses, and that tney have the same 
meanng as “the inmates of all the four 
houses referred to in the next sen¬ 
tence. 

The wordsaccording to the limits of 

their respective bouses " no doubt create 
some difficulty. But, i„ my opinion, the 
dominating motive of the parties was that 
all m ght use the chowk and this means 
tne whole chowk. Accordingly the limi- 
uat 0.1 put in that deed was intended to 
prevent .any one particular owner using 
the chowk m 0 re than would be reasonable 
accord ng to the proportion of the whole 
property wh ; ch he actually occupied. For 
instance, one party could not tether his 
horses, or put up linen or pots and pans 
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over the whole of the chowk. It is diffi¬ 
cult in these cases where some open 
space is intended to be used in common 
by all part : es proportionately to the.r res¬ 
pective holdings, to frame any iuhs 
which unreasonable or cantankerous men 
won’t find an opportunity of creating 
quibbles about and possibly bringing about 
litigation. Obviously a small space like 
this used in common m.iy lead to squab¬ 
bles and quarrels, it the parties who 
have the right ot user cannot be reason¬ 
able enough to respect their neighbour’s 
rights as well as their own. However, 
that may be on tie true construction 
of this deed, I am of opinion that the 
plaintiff is entirely wrong in contend'ug 
that it conveyed the chowk to him and 
that he is the sole owner of the 
chowk. 

I am further of opinion that the learn¬ 
ed Appellate Judge was wrong in 
granting an injunction restraining the de¬ 
fendant from using any more than £th 
of this chowk. That injunction in effect 
amounts to a partition of the chowk 
because if you restrain a man from 
using any more than Jth of land, for 
all practical purposes you have given bim 
that quarter and prevented him from exer¬ 
cising any rights whatever over the re- 
main ; ng fths. Further in the present case 
the unfairness of such a n injunction is that 
it only operates against the defendant and 
that there is no corresponding in junction 
against the plaintiff debarring him 
from exerc : sing rights over the |th 
allotted to the defendant. On the 
contrary the learned Judge gives the 
plaintiff a right of passage over this 
quarter which is nowhere found express¬ 
ly in the deed under construction. In a 
formal partition, each party would have 
been allotted a particullar portion and 
could not have afterwards used the por¬ 
tion of the other party, apart from any 
rignts of .way or other easements granted 
on partition. 

Then as regards the induction which the 
learned Judge has granted restraining 
the defendant from so using his quarler 
as to create a nuisance to the 
plaintjff, the issue on that question of 
fact in the Trial Court was Issue No. 2, 
Viz.i whether the defendant; and his 


teuauts obstmet the plaintiff and his 
tenants from passing through and using 
open chowk. The answer to that issue 
was no. When we come to the Appeal- 
late Court, there is no issue whatever 
raised as to whether there was any such 
nuisance as is the subject of th s injunc¬ 
tion. Nor do I find that the learned 
Appellate JUGge haseaen found as a fact 
that there was such a nuisance and annoy¬ 
ance. The Trial Court held on page 14, l'ne 
55 that in almost all important particulars 
the plaintiff was guilty of exaggeiations 
and falsehoods. Then with reference to 
the plaintiff’s witness he refers to 
Exhibit 57asbe'ng a friend of plaintiff’s 
who speaks of defendant’s children 
being made to answer the calls of nature 
in the chowk, and alleged nuisance which 
even plaintiff has not the hardihood to 
mention. 

In my judgment, the Court ought 
not to grant an injunction on the ground 
of nuisance, unless the nuisance, which isa 
question of fact, is proved. Here there is 
no issue raised on the po : nt in lower 
.‘appellate Court. There is no finding of 
fact and on 1h e contrary I find the 
facts found quite clearly the other way 
iti the Trial Court. In my opinion the 
learned Appellate Judge erred in grant¬ 
ing this injunction; and I cannot for 
one moment accept the contention of the 
respondent’s Pleader that all that the 
learned Judge was really doing was to 
endeavour to carryout tfce rights of the 
parties under Exhibit 16. As I have 
said he had no right to grant aninjunc- 
tion for nuisance unless the nuisance 
was proved. 

Now I co.ne to the question of the tap. 
There was an express issue on th's in 
tbe Court of firstintance, viz., whether the 
defendant’s water tap near the Khadki 
door is a nuisance to the plaintiff. The 
answer to that finding was no. In 
the lower Appellate Court there is no 
issue raised about this tap, ExhibitG, at 
all, except Issue No. 2, viz., as to whether 
the lower Court erred in holding that the 
tap.Exhibit G,and Chokdi Fare not new 
but they looked old. The answer to 
that issue was no. There is no find¬ 
ing here whatever as tar as I can see! 



one word 
allowed to 
regret to 
squabbling 


that this 
their legal 
there will 
either the 
as we have 
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that ^ defendant has committed a nui- 

tl" r o'f, pect of . user 0 f this 

co^with ai?^ ere a S aIn * >1 I may say 
seem h e V eSpeCt ’ the Earned Judge 
h aVe F anted an injunction 

^to y | y ° l emphasising his vieus 

used He slj S Part,CU ' ar ta P s h«uld be 

aa * S ln paragraph 20 “He 

iunrfi Plaintlff ■ cnn only bare a n in- 

pine 1 f 1 r reStra,n,Ug the USer °f the 

as P rea h’ any ° ther purposes such 
as washing and b athi n g than that 

2 i is th^ water from it", and paiagraph 

nL T e i° rmal - 0rder t0 that effect 
NOW 1 Can quite understand that jf 

thatthe d l TV* C0U!d be Proved 

hours of the" f household at all 

their dirtv , F we,e either washing 
neir dirty clothes or washing their 

the Tntrfl Dd s ;°PP in 8 dirty water ov e r 

inv t0 the Chowk a ud keep- 

fhot main Khadki door open for 

that and r e ally causing a 

cula S rlv Ce if t0 th the . Ir - neighbours and parti- 
cor^mn f th,s injuriously affected th- 
common user ol the chowk, then I 

^ce U the T rlT d ^ th . at thG Court w °uld 
ot^r ? h delendant by injunction or 
otherwise to preserve a m 0 re neigh¬ 
bourly and gentlemanly attitude. But 
here, again, these matters of nuisance 
are questions of fact and n o si ch 

CV 4cco C r e Hi 1S 1 Dr ° UgLt beforc °ur notice. 
th tof ngly 11 seems to We that on 

,™ r f * c T ts . at Present before us, the 
tion1n d /h Udge f erredin granting a n injunc- 

°a n t i Se term3 -* ^ follows, therefore, 

that m my opinion, the decision which 

was ZT? r lr i al Judge arrive d at 

correct one, and that this 

PP, 1 *ust be allowed and the judg- 

be restored Th^ ^ Judfie ” Ust 

t C t? re ?' Then as regards costs 
TiirT° aId 8ls ° restor e the learned Trial 

e J ach 8e oar°t r v d " % to Costs * «•- t£S 

S s j/f- % 

b °; 

6 43 of 

JiSLiS-Sg s°o f sts! he " wi]1 be 
• 1 Wlsh t0 add * speaking for myself. 
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( f advice if I may be 
do so to the parties. I 

sse neighbours fighting and 

^ and spending their merc-v 
over 1 ,t,gation this v.ay for ycr,s 
nd years. They Lave rdjoining \iro- 

have 6S i W H C 11 ,he >' oboos* to be- 

n this ungentleman!y way they 

can no doubt fi nd opportunities for fur 

sa- ? d Twh' u Up to n0w “ 
restorl the Snouts of the fight have 

rested fairly easy between them. Now 

Court has explained wi.at 

rights are, I trust that 

be no more conduct on 

one sid? or the other such 

. , .. - . seen in the past, as to lead 

to further litigation. I tiust in r: ,rti 

™, r t th ?‘ (1 •° b0d) ni, ‘ «*■'»* that r as a 
result of this judgment he is en<it]<d 

to make an unreasonable u=e of 

ether the chowk c the water tap ,,, 

nukano W e y “ to «" se ‘Anoyance and 
nuisance to his neighbours. If ].e do e s 

he will probably find that tie 

be S “ixtremlv fl,ture Hti S alio “ will 

be extremly unpleasant. But I sineere- 

y hope that the pa Hies w ;ll have 

the good sense to regard tl;i s present 

law 8 tourtsf the ‘ r kSt VC,,lUrC in the 

Ab'aVi X Se‘ 

vul t‘t nk -, hat the construction 

put upon the sale-deed. Exhibit 16 by 

the Subordmare Judge is a mor ; 

A eaS -°f ab i e T °^ C tban that a d®pted by the 
Ass.stant Judge in appeah On this point 

t fully concur in the remarks and con¬ 
clusion of my learned brother. I WOllJ d 
only add that, on the facts of this 
< se, it seems to me analogous to one 
falling under section 22 of th e F- se- 

%S U th Act 'i Which ia eSe ^ down 

that the dominant owner is to exer- 

ne? will ,n a rcas <> aa ble man- 

of the 1 regard t0 the interests 

1 1 ' other person Concerned. 

As regards the injunction wliich has 

b?en granted by the lower Appellate 

Court, 1 COncur full wfth th PP ^ 

of my learned brother. I think til? 

to* J ud .^e bad no jurisdiction 

to grant those injunctions, because the 
proper foundation for such an injunc- 
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tion is not forthcoming. There in no 
proof that, there has been an actual 
Invasion, or threat of invasion, of ty.e 
plaintiff’s right as to entitle hi in to 
an injunction under section 54 of the 
Specific Re’i?f Act, cf. section 35 of 
the Easements Act. 

Accordingly I concur that the Trial 
Court's order should be restored and 
that costs should be borne os pro- 
proposed in my learned brother’s judg¬ 
ment. 

z. k. Appeal allowed. 


LAHORE HIGH COURT. 

• Second Civil Appeal No. 2558 

of 1922. 

March 15, 1923. 

Present'. —Mr. Justice Moti Sagar. 
Agha MUHAMMAD ASEAM— Plaintiff 

—appellant 
versus 

JODH SINGH— Defendant- 

Respondent. 

Interest, future—Discretion of Court — Appeal, 
second — Interference by High Court — Costs, rule 
as to. 

The award of future interest is discretionary 
with the Court and where this discretion has been 
exercised by the lower Appellate Court by disallow¬ 
ing future interest, the High Court will not in¬ 
terfere in second appeal. 

Ordinarily costs should abide the result. 

Second appeal from a decree of the 
District Judge, Lahore, dated theifith May 
1922. 

Eala Tiralh Raw, for the Appellant. 

Mr. Bxrkal Ali, for the Respondent. 

JUDGMENT. —There are only two ques¬ 
tions for decision in this second appeal 
(1) whether the learned District Judge 
was justified in disallowing future interest, 
and (2} whether the costs have been rightly 
disallowed. A preliminary object*on° has 
been raised by Mr. Barkat Ali on behalf 
of the respondent that the appeal is 
barred by limitation inasmuch as tbe 
full amount of Court-fees on this appeal 
was not paid till the 23rd October 1922, 
when the period of limitation had 
already expired. I do n)t see any fotce 
in this preliminary objection. Theappeal 
was filed on Rs. 18 stamp on the 10th 
October 1922 within limitation, and the 
balance of Court-fees was made up within 
a week under the orders of the Court 


without any objection onthepait of the 
appellant. The mistake clearly appears 
to be a bona fid-' one and I am of opinion 
that this is a fit case for the extension 
of time under section 5 of the Indian 
limitation Act. I accordingly overrule the 
preliminary objection and hold that the 
appeal is within time. 

As to future interest it has been con¬ 
tended by Mi. Tirath Ram that it had 
been allowed by the Court of first in¬ 
stance from the date of the decree, 
and that the lower Appellate Court was 
not justified in disallowing it in the 
absence of 0 s] ecific ground of appeal 
i 1 this re.-pect. A reference to the grounds 
of appeal, however, makes it clear that 
the defendant objected to the correctness 
of the decree and pointed out that the 
decree of the Court of first instance was 
wrong both in law and on facts. This 
ground of appeal, in my opin : on. included 
also a prayer to the effect tr.at the decree 
of the Eir s t Court allowing future interest 
should be set aside. In any care the 
question of the award of future interest 
was discretionary with the Court and 
following K ishna Mai v . Muhammad B^khsh 
(1) I do not sec any reason to interfere 
on this point in second appeal. 

The question of costs, however, stands on 
a different footing. The learned District 
Judge has d sallowed costs simply because 

future interest had been disallowed and 
because, as the learned District Judge 
observes, the defendant had succeede d in 
part in bis appeal. In my opinion tbe 
reason given by the learned District Judge 
for disallowing costs is quite arbitrary 
and no sufficient cause has been shown ty 
the learned Vakil for the respondent why 
they should not be allowed in this case. 
Costs generally abide tb e result and as the 
plaintiff’s suit was practically decreed 
in full, costs should have been a warded to 
bun. I accordingly accept the cppealand 
setting aside the order of the Court belo* 
direct that the plaintiff's suit shall he 
d creed with costs in both the Courts 
below. The prayer as to future interest is 
disallowed, and in this Court the parties 
shall bear their own costs. 

7.. k. Appeal allowed. 

(1) 27Ind.Cas.616; 52 P. L. R. I 9 I 5 I *31 

W. R 1913. 
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PATNA HIGH COURT. 

CRIMINAL MISCELLANEOUS APPLICATION 

No. 11 op 1922. 

March 21, 1922. 

Present:—y rr. Justice Ross. 

Mahavaj Kumar NaND KISHORlv 
NATH SaHI DEO and others — 

Petitioners 

versus 

EMPEROR at the instance of 
Messrs. GARG BROTHERS and Co.— 

Opposite Party. 

Criminal Procedure Code ( Act V of 1898), 
t. 107, proceedings under—Indefinite information 
— Magistrate, duty of. 

t .^se of proceedings under section 107 

oi the Criminal Procedure Code the Magistrate 
must show that he had information entitling 
him to act under the section, [p. 418 e 1. 1 J 

Wnere proceedings drawn up by a Magistrate, 
against one party to a dispute concerning some 
property, under section 107 of the Criminal Pro¬ 
cedure 7-ode, recite simply that he has received 
a report from the Police that that party is likely 
to commit a breach of the peace or do a wrongful 
act which may occasion a breach of the p.ace, 
lnasmucu as it is using threats of violence to 
the other party, the information is too vague 
and indefinite to justify action ar.d the proceed¬ 
ings must beset aside, [p. 418, col. i.j 

Messrs. Manuk and G. C. Pal, for the 
Petitioners. 

The Government Advocate, for the 
Opposite Party. 

JUDGMENT. —By this application the 
petitioners seek that proceedings drawn 
wp against them under section 107 of the 
Criminal Procedure Code may be quash¬ 
ed or in the alternative that the case be 
transferred from the Magistrate who is 
trying it. 

Toere are five petitioners. The first is 
tne son or theMiharaja of Chota Isospur 
and is Khorposhiar of Diwarkband 
Pargana in the* District of Ranchi, the 
second is a Barr ster wbo has obtained a 
prospecting lease from the first, the third 

» , .,? stJdar and the fourth is a 

Baraka of the first petitioner, and the 

ntth is a lessee under him. The opposite 

afvi Messrs. Garg Brothers and Co. 
who have taken a prospecting lease for 
coil from the Maharaja. The proceeding ■ 
drawn up by the Magistrate recites that 
rt appears from the'report of the Sadar 
Inspector of Police that the second parts*, 
that is, the petitioners, arc likely to 

•7 


commit a breacli of the pt ce or do a 
wrongful act which may occasion breach 
of the peace inasmuch as the first and 
second petitioners personally and through 
their servants, the other petitioner?, and 
olhei men employed by t.‘ era, are using 
threats of violence to the men of the 
first party. It further alleges that the 
petitioners Nos. 1 and 2 ar e believed to 
have instigated various offences. This 
second allegat : on refers apparently to a 
series cf cases set forth in the Police 
report, in all of wh'ch, except one which 
is still under trial, the petitioners have 
been acquitted or discli rged. It is con¬ 
ceded by the learned Government Advocate 
who opposed this application that tip's 
affords no basis for a proceeding under 
section 107 of the Criminal Procedure 
Code and the question is, therefore, re.'-tr ct- 
ed to the first ground. 

It is contended on behalf of the peti¬ 
tioners that this ground is too vague; it 
does not give the necessary details which 
are required to inform the petitioners of 
the accusation that they have to meet 
and does not satisfy the tests laid down 
In the nu tter of Ja'iprakask Lai (1) and 
In re Nagireddy Kondarcddy (2). 
It is also contended that it does 
not comply with the provisions of sec* 
tion 112 of the Criminal Procedure Coae 
and that the proceeding is, therefore, bad. 
The learned Government-Advocate relies 
on the last paragraph of the Police report 
in which it is stated by the Police Officer 
that on recent enquiries he had come to 
learn tbat the servants of tie Garg 
Brothels and others assisting them in 
their prospecting operations, including 
witnesses Nos. 4, 5, b» 9, 10, 11, 12, 13, 
14. 15, J 7 and have been Ihreatened 
with violence on cifferent occasions by 
the petitioners. It is argved that, if tj.e 
petitioners have not recei\ ed due notice 
of the acts of intimidation alleged against 
them in the proceed ng, they can apply 
to the Magistrate for fuitl er particulars. 
But it appears that this very objection 
was taken in the written statement filed 

(1) 6 A. 26 ; A. W. N. (1883) 208; 3 I n d 
Dec. (N. S.) 641 (F. B.). 

(2) ji Iml. Cas. yyo; ji M. 346; 18 Cr. L. /» 
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by the petitioners and that the Magistrate 
nevertheless did not amend the proceed¬ 
ing. Now it appears that there was an 
earlier proceeding drawn up on the 4U1 
of August 1921 which was quashed by 
the High Court on the 30th of September 
last. It was pointed out by the learned 
Judge of this Court in dea’ing with that 
earlier proceeding that “the responsibility 
of issuing notice under section 112 is of 
the Magistrate." The proceeding drawn 
up in that case was discussed and it was 
found that it did not show that there 
was any information before the Magis¬ 
trate entitling him to act under sec¬ 
tion 107. Now the Magistrate has been 
informed by the judgment of the High 
Court in that earlier case of the neces¬ 
sity of showing that there was informa¬ 
tion before him entitling him to act 
under section 107. But tbe present pro¬ 
ceeding can hardly be said tc be mole 
definite than the last or to show any 
definite ground for proceeding against 
the petitioners. The Police report, if it 
can be referred to in this connection, is 
little better. It does not give any details 
nor does it allege any recent acts of 
intimidation. It is too indefinite to be 
met and the petitioners are necessarily 
prejudiced by being called upon to meet 
vague allegations of this kind. It is 
difficult to avoid the conclusion that 
when the Magistrate, after having had 
his attention diawn by this C urt to the 
necessity of setting out the specific allega¬ 
tions to be met, has nothing mor e definite 
to say than wbat is contended in this 
proceeding, the proceeding in itself is 
without substance. The proceeding in 
this case does not satisfy me that there 
ate any genuine tangible grounds for 
calling upon tne petitioners to show cause 
why they should not be bound down 
to keep the peace and it must b e set 

aside. 

There is One other matter to which I 
ought to refer m connection with the 
application for transfer although that 
question no longer falls to be decided. 
In paragraph 13 of the affidavit it is 

i“*8 ed f **“ Magistrate at thesngges- 

tion of the Pleader of the first party got 
the chamber of Mr. Basu, Bartisterat- 
petitioner No. 2 , aud £ 


ti&*3 

chamber of the Counsel appearing for the 
accused searched to find out Ihe peti¬ 
tioner, Jawahir. Now the Magistrate has 
dealt, with the other allegations contained 
in this paragraph, but has said nothing 
about this alleged search. This may be 
due to an oversight, but if it is to be 
construed as an acknowledgment of the 
truth of the allegation then I must say 
that the Magistrate acted with graae 
impropriety and on this ground alone the 
case would have had to be transferred 
from his file. 

N. H. 


MADRAS HIGH COURT. 

Criminal revision Case No. 913 or 

1923. 

Criminal Revision Petition No. 731 

of 1923. 

December 13, 1923. 

Present: —Mr. Justice Odgers. 

In re BHARATA AYYAR— PETITIONER. 

Criminal Procedure Code (Act V of X898). 
f. .488 — Offspring of Sambandh'am— Maintenance. 

Ihe oflspring ot a sambandham are entitled 
to maintenance from their mother and not from 
their father provided the mother has sufficient 
means to maintain them. But if the mother 
is not in a position to maintain them without 
an allowance from the father, the latter is liable 
to P a y the allowance [p. 419, col. 

The expression " unable t 0 maintain ” in sec¬ 
tion 488 of the Criminal Proceoun Code is r.ot 
confined to physical inability but includes alro 
pecuniary inability, [p. 419, cd. I.] • 

Petition, under sections 435 and 439 01 
the Code ot Criminal Procedure, 189®' 
praying the High Court to revise a n 
order of the Court of the Sub-Divisional 
Magistrate, Malapuram, dated the 27th 
October 1923 in M. C. No. 12 ot I 9 2 3 -. 

Mr. N. R. Sesha Aiyar, for the Peti¬ 
tioner. 

ORDER. — This is an application to 
revise the order of the Sub-Di visional 
Magistrate ot Malapuram made under 
/section 488, Criminal Procedure Code, 
wherein he ordered the petitioner to pay 

a xnonthly allowance ot Rs. 4 for 

maintenance of the child of tbe respond¬ 
ent, a Nair woman, the petitioner le-ng 


r 
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tan bu v. bmphroiu 

a Brahmin. The petitioner denied the 
sambandhatn and disowned the paternity 
of the child. The learned Magistrate, 
however, observed that his Vakil d;d not 
press this point seriously either in the cross- 
examination of the prosecution witnesses ox 
in Its own defence, and has come to the 
finding that the paternity of the chLd 
is proved. The main po.nt relied upon 
before the lower Court was that the 
woman was in a position to maintain 
the child and, thereiore, the father was 
not liable to maintain it. Mr. N. R. 
Sesha Aiyar before me has taken the same 
point and relies on two decisions of this 
Court, namely. Chav tan v. Chakkapayyan 
Mathu, (1) and Parappati Chittna v. 
Shunkunni Metton (2). In the former case it 
was held that a child that possesses a right 
to maintenance from its mother's tavazhi 
is not entitled to an order for main¬ 
tenance against its father. It was also 
held that the words “ unable to main¬ 
tain” are not confined to physical 
inability but include also pecuniary 
inability. Abdur Rahim, J., in that case 

said: 

“I think the ability contemplated by 
the section applies as much to the case 
of a child wh ch has got means of its 
own or wk.ch is entitled in law to be 
maintained, and is being maintained as 
inth s case by some other person, as to 
a child wh.ch is able to earn a living 
by its own exertions.” 

In the later case in Parappali Chittna 
v. Shankunni Mcnon (*) to wh ch 
Ayling, J., was also a party as in the 
earlier case which was followed, the 
learned Judges say that the offspring 
of a sambandhatn are entitled to main¬ 
tenance from their tavazhi, and if the 
iavazhi or tarwad has sufficient means 
to maintain them they are not entitled 
to an order for maintenance against their 
father. And the reason wh ch prompted 
the learned Judges there to revise the 
order of the Magistrate was that the 
lower Court had not found what the 


(1) 3 2 Ind. Cas. I441 39 M. 957; 19 M. Iy. T. 
« 3 I (1916)1 M. W. N. iiij 17 Cr. L. J. 16. 

(2 52 Ind. Cas. 893; 37 M. Iy. J. 361} 10 Iy. 

W. 239; 26 M. L. T. 238J (1919) M. W, N. 

tjai 20 Cr, Iy. J. 733. 


income of tavazhi was, nor bad it given 
any finding r.s to tie income ot llie 
tarwad, I11 this case the learned Magis¬ 
trate has found as a fact that the res¬ 
pondent’s taruad is not in a position 1o 
maintain the ch id Without an allowance 
from the petitioner. Sitt.ng here in re¬ 
vision, I am bound by that finding of 

fact. I must,therefore, dismiss th s Crimi¬ 
nal revision case. 

V. n. v. 

s. d- Petition dismissed . 


LOWER BURMA CHIEF COURT. 

Criminal, Revision No. 26/B cf 1922. 

June 26, 1922. 

Present: —Mr. Justice Duckworth. 

PAN BU and others—Applicants 

versus 

EMPEROR— Respondent. 

Burma Village Act ( VI of I 9 ° 7 )» 12 — 1 

Refusal to obey requisition of Headman—Knowledge 
of requisition—Burden of proof. 

In Settlement Operations Headmen have to 
a sist Settlement Officials by turning out 
villagers for such duties as soil classification, 
holding-marking, crop-reaping, etc., and a villager 
who refuses to comply with such a requisition 
by a Headmai is guilty of an offence under 
section 12 of the Burma Village Act. [p. 420, 
cols. 1 & 2.] 

Under section 12 of the Burma Village Act 
the prosecution has to prove that the accused 
was eitucr present at the time when the re¬ 
quisition was made or was informed of it in 
time to obey it. [p. 420, col. 2.] 

Criminal revision ot an order passed 
by the Township Magistrate, Dedaye. 

Messrs. Ba Dun and SanShwe, ior the 

Applicants. 

Tne Assistaut Government Advocate, for 
the Respondent. 

JUDGMENT.— The 39 applicants were 
convicted by the Township Magistrate, 
Dedaye, under section 12 of the Burma 
Village Act for relusing to comply with 
a requisition of the Headman to assist 
him in his public duties. They were each 
fined a sum of Rs. 15 only, or , in 
default, were sentenced to undergo 
seven days’ rigorous imprisonment. 


420 

PAN BU V . EMPEROR. 

A Settlement Tarty is at work in 
Pyapon District. In tlie village tract in 
question eight plots ot paddy land 
were marked out fur crop reaping and 
measuring, lor the purposes ot revenue 
assessment. The crops on five of these 
plots had been reaped and measured. 
This case concerns the remaining three 
plots. The Headman ordered the villagers 
to turn out on the day in question, and 
to reap and measure the crops. The 
applicants are shown to have refused to 
go : unless they were paid to do so. For 
this, they have been punished as stated. 
They have applied to this Court on revi¬ 
sion through tneir Counsel Maung Ba Dun, 
on the grounds that the requisition was not 
for the performance of any public duty 
imposed upon vil agers under the Burma 
Village Act, and that, even if it was 
the applicants admittedly reaped the 
said three • plots . a week after their 
refusal, it .was further contended tl.at 
there was no proof that applicants, Le 
Gyaw, To Han, Ba E, Po Tha Han, Po Kyaw, 
and Po Htaw were present, or ever received 
the Headman’s order and that, therefore, 
the Magistrate was in cirot in placing tf e 
burden of pr 0 of on these six appli¬ 
cants under section 12 of the Act. 
Finally it was argued, that th e Town¬ 
ship Magistrate, os an executive officer, 
was biased, aud that he should have 
held that Thu Daw’s statement 
that /* if ou y the Deputy Commis¬ 
sioner s order explicitly stated that the 
reaping, must bedoDe with the villagers 
they Would undertake the work/* was 0 
complete answer to the Headman’s re- 
quistion and a reasonable excuse. - 

I will take the last point first. It was 
of course, no excuse or answer even if 
Thu Daw said it. The Headman had an 

order from the Deputy Commissioner to 
reap the plots, to carry out the work and 
adopt the usual procedure. The requisi¬ 
tion was well within his rights. It Is well 
kupwn that, m Settlement Operations, 

•“i eu ti*r e t0 ai61st the Settlement 
Official*, by turning out villagers for such 

duties a s soil classification, hoi ding- marking 

and crop-reaping, and for him to order 

them to do so, is an old established 

*** whi <* th ey have to turn out 

and ..receive no pay for the r effon s 
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Crop-reaping by a large crowd of villa¬ 
gers in a few plots is vcr\ l^ht labour. 
In this case the Headman states that it 
would only have involved son e three 
sheaves ol pad^y per man. The oicer ot 
requisition in question, though not defined 
in the Act, was usual and qu te legal and 
as the Headman was responsible, it was 
clear)y a requ sition to assist him in his 
public duty. Of that I ba\e ro doubt at 
all. I have been an Assistant Settlement 
Officer, and I speak of that, wLich I 
know. Even if tie villagers consider¬ 
ed that they should, in these expensive 
iuoaern days, be paid for such woik, 

it uas their duty to comply with the 

order and represent matters - afterwards. 
This is, incidentally, sufficient answer to 
ground No. (1) xeferred to above. As re¬ 
gards the point that the applicants actually 
reaped the plots a week alter their re¬ 
fusal, th's was not untij the Headman 
had taker, the matter to Court, auo, in 
reaping, as every jarmer knows, time is 
of th e greatest importance. 

The whole trouble was due to the actions 
of the applicants Pan Bu and Thu Daw, 
leaders of the local Y. M. B. A. which,* 
I am surprised to find wasting its energies 
in «an attempt to obstruct local admims-v 
t rat ion by their Headman. As regards 
the six applicants referred to above, there 
is no proof either that they were present 
or that they.were informed of the re¬ 
quisition m time. Even under section 12 
Pr. *^e Act, the prosecution has to prove 
this, and cannot cast the onus of proving 
absence on the accused. The words used - 
in section 12 are clearly not intent, eu to 
apply to anything of this find, but to , 
cases where a man sets up just cause for 
not having obeyed a requisition; which 
he has received. That is, of course, a 
very different matter. 

As regards the _ thirty-three other 
applicants, the convictions were unooubtedr 

/ •^? rre v tj ^ut ia the case of each man 
(with the exception of the two leader* 
Thu Daw and Pan Bu), the sentence wa* 

J n the circumstances unnecessarily severe. 

The six applicants, who are not proved' 

to have been present, are entitled to an 
acquittal. 

^e applications of Nga Thu Daw and 
Ng? Pan Bu are dismissed. The cop- 
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vfctiotts of the other applicants (excepting 
Byaw, Po Han, Ba E, Po Tba Han, 
Po Kyaw and Po Rtaw) are confirmed, 
but tae fines are reduced in each case to 
one of Rs. 5 each or, in default, three 

days rigorous imprisonment. 

. eXcess ^nes paid will be refunded 
to them. 

Tv T S e a X plicauts Le Pc* Han, Ba 

Iv, Po Tha Hau, P 0 Kyaw and Po Hta w 
are acquitted, their convictions and sen¬ 
tences being set aside. The fines paid by 
them will be refunded. 

Z. K, 

Order accordingly . 


LAHORE HIGH CO £JRT. 

. Criminal Case No. 146 of 1923. 

April 24, 1923 

- Mr Justice Moti Sagai 

Th 3 Muisrrcr pal commjttfr 

iviUlTAN—Petitioner 
versus 

i- I RAA1 AND OTHERS—ACCUSED 

Respondents. 

Punjab Municipal Act (II/ Q j i»>ri) 55. i 7 » 

J 2 19 Encroachment on Municipal land—Refusal 

l ° u^*T C r Ulf)OSitioU, t whelher can be accepted. 
Under secliou 2io 0 f the Punjab Mi ni cm, ni 

it ho !•£H ?, u ei J her dismiss the complaint 

it he finds that the facts alleged by the Muni- 

l,Tp C ? mnutt€e have not been established or 

iV f t! 1 J Iupos ?^ a «P to Rs. 50 if the orders 
°f the Conmittee lawfully issued have not b*cn 

*?££&**■ has no'jurisdiction 

Of the Ad no co^S-^'l-pVv^a 

tri?rM r ^ rt ^ d by the Additional Di-.- 

ifig of i^ ' Mult ° n ' with his No - 

,s 0n application for re- 
Honorary M*gLtrat°J Vwhi^passing'a 

hangmg structure) for which notiie of 


an! ’ >y ^ M " n,cl ' 

led tl v nder ' ! r rtlo fs J 7 ? and of 

to above men*, onpd Acf mpv h e 0 ,Wd 

fee that J,] T f \ against these words 
that ob.ection has been taken md it 

led in a rrrd P , d n l t , tnesfl,Mwo, ' ,s nh,ch rend 

Zl J : d " ™ he,mv ■—“B-’ihao bnjrnl raHa 
Ba order' am e ., ne exmm!rP<! from the 
, w iuri a- the ,OW( ' r Court had no 

IdT;ti J 0 “u ° P ass such ? n order is 

i,y , dml V tcd by tIl ' > fesoondents’ Counsel 
, but he argues that the relation of this 
sentence in the order of 1 he lower Court 
has not affected the Municipality in e.nv 
way and that the inclusion of the sentence 
objected to does not amount to nn illegal!- 
tv. impropriety and incorrection within 
the meaning of section ras, Criminal Pro- 
eedttre Code, a.Iso that it does not form 

not tn - he •’ ,hicJ1 is nothing else 

but the imposition of t h e fine or penalty. 

Iom tillable to accent thi, view of the 
resnonclents- Counsel. The words obiect- 
f d 1 re . a clenr order or finding whirl, 

V* * wh,ch '’ring bevond the 
r f tho.Ar'-gJstrnte and I, ad- 
u n fo a mh.anorehension of the 
nosition by the respondents t s certain,y 

*”d r 0P r:-a Und - ' erfion 4«s. Civil Pro- 
fl J » t°i e i 1 T .T° mn,<?,,d that Ihe words 

' from the'eri J aWe ™ y be ^bunged 

fron the order of tj,e Tower Court Case 

with connected file will be submitted 1„ 

th- hush Court for ovW.< 

TeihtH'iri Chand for the Pot tiorer. 

ORDER l ? T the Respondent. 

ft, i???' . r . CK 5 e b " s hoen reported l,v 

th~ Additional Dist-iet Magistrate MiUt-u 

Cod n n8 ° : thp Ov.-rwI^ol Procedure' 
Code. It appears that the acrusea erected 

certain projections overnaneins a Public 

street without the Permission of the Mm 

dual Committee. The Committee issued a 

notice under sections i 73 and tqc c f th e 

Pumab Municipal Aetfor their removal The 

accused removed all toe projections with 
the exception of one which was about o 
inches in width. The Committee there? 
ypon prosecuted the accused under see- 

IT r? 2 ni 0t taP i ' un1>b Municipal Act 
Ff’Ttt. the members were of opinion 
that the case should b e diouued on taking 

some uenilty from the accused. The Vice 

Prasident obthe Mumclpal Committee also ' 
supported th» recom e ndatiou ( Tie Trial 
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Magistrate ordered that the accused 
should pay a penalty of Rs. 5 and that the 
protection should be allowed to remain 
intact. An application tor revision was 
filed to the Additional District Magistrate 
by the Municipal Committee against this 
order, and be was of opinion that the order 
that the projection should remain intact 
was ultra vires and without jurisdiction 
and that it should be set aside. 

I entirely agree with the learned Addi¬ 
tional District Magistrate that the order 
is without juiisdiction and that it cannot 
be sustained. Under section 219 of tneJt-un- 
jao Municipal Act a Magistrate can either 
dismiss the complaint if he finds that the 
facts alleged by the Municipal Committee 
have not been established, or he can impose 
a fine up to Rs. 5 o if the orders of the Commit¬ 
tee lawfully issued have not been compli¬ 
ed with. A Magistrate has no jurisdic¬ 
tion to accept a penalty for a projection 
which has been constiucted without the 
permission of the Municipal Committee. 
It is only in cases of buildings construct¬ 
ed without the permission of the Commit¬ 
tee on one’s own land that a composition 
can be accepted undei section IQ5 of Act 
III of iqit. This was a case falling under 
section 172 of the i'Unjab Municipal Act 
for which no composition is provided for. 
The order passed by tne Trial Magistrate 
was clearly illegal and must he set asioe. 

I accept the revision and remand the case 
to the Trial Court with a direction that it 
should pars fresh order in accordance with 
la w. 


z. K, 


Revision accepted , 


MADRAS HIGH COURT. 

Criminal Revision Case No. 355 

• of 1923. 

(Ca9 « Referred No. 62 of 1923). 

October 4, 1923. 

"Present :— Sir Walter Salis Schwabe Kt 
C hief Justice, and Mr. Justice Waller 

In re ,S. THIRUMAhA REDD I _ 

Accused. 

Madras Panchayai7Courts Act (// „/ IQ20 
s. 7 *» mdtr—Ptntf Code (Act XL V of Mo) 
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5.179— Refusal of accused to plead in Panchayat 
C 0 urt — Offence . 

Under the Madras Panchayat Courts Act 
as under the Code of Criminal Procedure, the 
mere refusal on the part of an accused person 
to plead to a charge before the Panchayat Court, 
is not an o fence under section 179, Indian Penal 
Code. [p. 423, col. r.] 

Per Schwabe, C. J . —An accused person is not 
bound to answer any question put to him at all 
and can, if he likes, decline to plccd. [p. 423, 
col- 1.] 

Case referred for the orders of the 
High Court, under sect'on 438 of the 
Criminal Procedure Code, by the District 
Magistrate of North Arcot, Vellore, in his 
letter, dated the 14th May 1023. 

The Public Prosecutor, for the Crown. 

ORDER. 

Schwabe C. J. —This is a reference by the 
District Magistrate of North Arcot, under 
sect*on 438 of the Code of Crm'n&l Pro* 
cedure, in relation to a conviction by the 
Sub-Magistrate of Gudiyatham of one 
Tirumala Reddi under section 179 
the Indian Penal Code, he being fined 
Rs. io, in default seven days' simple 
imprisonment. 

The facts appear to be that the ac¬ 
cused had been summoned for some 
offence before the Village Panchayat CouJt 
at Kandiapedu, he being charged with 
instigation 1o beat. On being charged 
before the Court he said he would not 
make any reply and remained silent. 
The Panchayat Court 1 hereupon sanction¬ 
ed the prosecution of the accused under 
section 179 of the Indian Penal Code. 
Section 179 runs, “Whoever, beinglepalty 
bound to state the truth on any subject 
to any public servant, ref uses to answer any 
question demanded of him touching that 
subject by such public servant, in the 
exercise of the legal powers of ?ucb 
public servant, shall be punished.” 'The 
procedure before the Panchayat Court is 
governed by the Madras Act 11 of 19 20 
and the rules made in pursuance of 
section 78 of that Act. The ru’es have been 
published and axe-to be found in Govern¬ 
ment Order No. 572 of 1922 dated the 2nd 
of March 1022 published in the Fort St. 
George Gazette. By rule 36, "If the 
accused pleads not guilty or declines to 
plead, the Court will proceed to examine 
the complainant, if any. the w*tnesfea f°* 
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the prosecution and the witnesses of the 
accused.** Those rules make the pro¬ 
cedure of the Bench Court precisely 
the same in respect of the pleading of 
the accused as the provisions of the 
Criminal Procedure Code which apply, to 
other Courts in this country. As far os 
this matter is concerned, they come to 
this, that an accused is not bound to 
answer any question put to him at aU 
and can, if he likes, decline to plead, 
and, if he declines to plead the case goes 
on just the same. In my judgment, 
section 179 of the Indian Penal Code has 
nothing whatever to do with the conduct 
of accused persons in Court. What 
they have to do and what they have not to 
do is provided by the Code of Criminal 

Procedure where it applies, and by the 
rules governing a Panchayat Court where 
they apply. This conviction of the ac¬ 
cused under section 179 of the Indian 
Penal Code was entirely wrong. No offence 
under that section had been committed. 
The order of conviction must, therefore, 
be set as’de and the fine, if paid, must 
be refunded. 

Panchayat Courts In ve got ample powers 
to deal with such cases. They <’an simp¬ 
ly go on with the case. Having heard 
the evidence, if they choose t 0 conv'ct, 
their conviction will he perfectly in order 
although the accused has failed to plead 
and although the accused by his demea¬ 
nour has been contemptuous of the Court 
wh ; ch has been trying him. 

Waller, 3.—I agree to the order pro¬ 
posed. It is quite clear that section 179, 
Indian Penal C)de, has no application to 
a refusal to plead to a charge. 

V. N. V. 

s. d. Conviction set aside. 


LAHORE HIGH COURT. 

Criminat, Revision No. 401 or 1933. 

Apiil 6, 1923. 

Preset^.*— Mr. Justice Moti Sagar. 

JASSU RAM— Petitioner 

versus 

EMPEROR — R espondent. 

Penal Code ( Act XL V of i860), s. 46c —Forgery 
— Conviction based solely on evidence of Finger- 
Print Expert, validity of — T/iuwb impression of 
accused , whether can be taken during trial. 

Ordinarily a man should not he convicted 
of the offence of forgery soley upon the evidence 
of a Finger-Print Expert relating to similarity 
of thumb-impressions, [p. 424, col. 2.] 

The thumb-impression of an accused person 
should not be taken during his trial fer purposes 
of comparison fp. 42 j. col. 2/) 

Bazari Hajam v Emftror. 68 Ind. Cas 95S* 
1 Pat. 242; 4 U. P. E. R. (Pat ) 1; (1922) (rat.) 46; 
Cl922) A. I. R. (Pat.) 73; 3 P. I,. T. 526; 23 Cr. I y . 
J. 638, relied on. 

Application for revision of an order of 
the Sessions Judge, Mia nwall, dated the 
Tqth January 192^, modifying that of the 
Magistrate, First Class, Mianwal’, dated tfc* 

18th December 1922, 

Mr. Anant Ram. for the Petitioner. 
JUDGMENT. —After hcarirg Counsel I 
am clearly of opinion that the convictif ns 
of the accused persons in these cases are 
unsustainable, and that their convictions 
and sentences must be set aside. Tre 
circumstances under which these convic¬ 
tions were recorded are briefly as fol¬ 
lows :— 

On the 12th of November 1917, one 
Jassu Ram brought a suit for the re¬ 
covery of Ps. 600, principal and interest, 
against one Mawaz Khar on the basi» of 
a baht account. Under the entry on the 
bahi there was a thumb-impression which, 
it was alleged by the plaintiff, was that 
of the defendant, Mawaz Khan. The 
defendant denied the thumb-maik. and 
contended that he had not borrowed any 
money from the plaintiff. The plaintifi 
produced one Kalla Ram as a witness in 
the case who stated that he was the scribe 
of the entrv in the bahi, and that the defend - 
ant had affixed his thumb-mark in his pre¬ 
sence. The defendant, however, persisted 

in his denial that the thumb-mark on 
the entry was his. The Court thereupon 
obtained certain thumb-marks of the de¬ 
fendant on a*"piece of paper in Ccuit ancj 
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sent them along with the disputed thumb- 
mirk in the baki tor comparison to the 
Finger print Burean at Phillor. The 
report was that the impression on thefoAi 
did not correspond with any of the other 
impressionsand that it did not appear that 
the impression^ on the two documents 
were made by one and the same person. 
The case was set down for a hearing for 
the 30th of April 1918. On that date the 
plaintiff failed to appear in Court, and 
the C-is? was accordingly dismissed for 
default Uuder O. IX, r. 8 of the Code of 
Civil procedure. O11 the 19th of May 
1918 an application was made by the 
plaintiff for the restoration of the case, 
but it was dismissed. An appeal to the 
District Judge and application for revision 
to the Chief Court also met with the 
same fate. The defendant Mawaz Khan 
thereupon made an application to the 
District Jud'e for sanction to pr osecute 
Jassu Ram and Kalla Ram, the former 
under sections 465 and 471 0 f the Indian 
Penal Code, and the latter under sec¬ 
tions 465, 467 and 197 of the Indian 
Pent l CoJe. The District Judge granted 
the s'inctmn upon which a complaint was 

ti’-e.l by Mi w ?7 Khan against jassu Ram 

and Kalla Ram which eventually res¬ 
ulted in tie conviction of both. An 
appeal was tiled to the Sessions Judge but 
was dism'ssed. 


The petitioners have now come up ir 
revision to this Ciurt, and it has beer 
contended on their behalf that there ii 
no legal evidence on tj ie record upor 
which these convictions could have beer 
based. It is urged that the only .evi¬ 
dent in support 0 f the contention that 
the thumb impression on the bahi wa< 
not that ol the complainant, Mawaz 
Khan, is that of the Finger-Print Expert 

Pandit Run Narain, and that the p e ti‘ 
tioners should not- have been convicted 
on the sue testimony of this witness It 
appears that a portion of the document 
which was supposed to have born e the 
forged thumb-impression w?s torn iway 
-when the case came up before the Criminal 

Court, and that under these circumstances 
it became impossible to compare the 
genuine, thumb-impressions of the com¬ 
plainant, Mawaz Khan, with the dic¬ 
tated thumb-mark on the bahi* The 


*- {tp# 

Court, however, relied upon the fact that 
tht original document was examined hy 
the F.nger-Print Expert in the civil case 
and abo upon the fact that he fad then 
come to the conclusion tl at that thumb- 
maik was forged and that it did not tally 
with the admitted thumb-marks of the 
complainant. It is clear, however, that 
the Finger-Pr. nt Expert was not cross-ex¬ 
amined in the civil case, and lhat the 
accused had no opportunity in that case 
to show that the opinion of the Expert 
was wrong. In the present case there is no 
evidence to corroborate the statement of 
the Finger-Pint Expert, and it seems to 
me that it would te very dangercus to 
convict the petitioners on his so’e testi¬ 
mony. In tie case of Bazari Hajom v. 
Emperor (1) it has been h e !d that 
ordinarily a 1 erson should not b e centret- 
ed of a serious crime solely uj in evidence 
of s»m:larity of thumb-iml ressions . rnd 
that the thumb-impress on of an accused 
person should not he taken during his 
t rial. 

I entirely concur in th ; s o] inkn and 
hold tl at tie evidence in the present 
case is who’ly insu licient to justily the 
convict ens of tkcsccvfcd and that they 
are entitled to an acquittal. 

I accordingly f.ccel t tie revisions, set 
aside the convict ons rnd the fenterces 
and direct that the accused be released 
forthviilh, 

z. K. 

Revisions accepted. 


(1) 68 Inch Cas. 958; z Tat. 242; 4 U. F. L. 
R. (Pat) 1; (1522) Fat 4 6 ; (19:2) A. I. K. (Tat.) 
73 ; 3 P. h. '•. 526; 23 Cr. h. j. 638. 
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A. K. MAlTR\ v. KAMINI MOHAN BOSE; 

« 

CALCUTTA HIGH COURT. 

Crxuikac, Revimon No. 397 of 1923. 

M'.y 29 1923. 

Psesen/:— Mr. Justice C. C. Chose and Mr. 

Justice Cuming. 

A. K. MAITRA—Petitioner 

7^2 rsu s 

KAMINI MOHAN BOSH — Opposite 

Party. 

Criminal Procedure Code (Act V of i8 y 8), 5s. i 77 
—JW Cod^Ad XL V of i860), 1 406 Loffem. 
0/ criminal misappropriation —P/ace 0/ trial J 

IT* - U " der secti °” 406, Indian Penal 
Code, can be tried only at the place where the 

accused" aS received and misappropriated by the 

Rule against the order of the District 
Magistrate, Bans'll. 

T TaKikzswnr Pal Chowdliurv and 

J m nClia nder Roy , f or tt e Pel it i oner. 

Bibus Suresh Chander Tahiqdar and 

Mohenira Kumar Ghose, for the Oopo^ite 
Party. 

JUDGMENT. —This is a Rule 
upon the District Magistrate of 
and also upon the opposite 
to .show cause why the. 
against tne petitioner should not be 
transferred to the Court of the Chief pre¬ 
sidency Magistrate or any other stipend¬ 
iary Magistrate in Calcutta as this Court 
may think fit to transfer to, 01 why such 
other 01 further order should not be made 

as to this Court may seem fit and proner. 

It appears tnat a complaint under sections 
406 and 420 of the Indian penal Code was 
lodged against the petitioner in the Court 
of the Deputy Magistrate at Br.risal. 
I ne circumstances which gave rise to 
this complaint being lodged, shortly stat¬ 
ed, are thise:--- The petitioner before us 
carries on business as a coal merchant at 
I Pollock Street in Calcutta. The com- 
plainant who resides in Barisal entrusted 

the petitioner with a sum of R s . 400, being 
part of the price of a certain quantity of 

the 1 complainant asked the 
t ? ri despatch to Br.risal from 
C.l.ut a. The petitioner says that he 
sent down instructions to a colliery in 

Raneegunge to despatch the coal to the 

C °+ l ^ 'i n - an t*. But *1*® coal was not des¬ 
patched in time owing to the shortage of 

wagons. Now, so far as thechaige under 
section 406 is concerned, it is, in our opi- 
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uion, Inving-regnrd to the terms of 
177 of the Cod* of Criming Procedure 
onlv trial,Ie hi n Magistrate inOIcoMe' 

lhe‘misappropriation look p]rcp 

Calcutta, where tlie monov was receive 
™ the Petitioner from the com,,ki rli . nt 
We are fortified in this view bvthe 
decision of this Court in the cose reported 

in a “"‘ v ; Rali Ka »‘« ft) 

In these circumstances it is unncees- 
ary to say anything Ps regards the 
ch.rge under section 4 eo T hv 
niav or may not he tiia.b’e bi a 
Court m Calcutta. Pot the '• , 1T 
poses of this Rule we propose to confine 
ourselves to the charge of criminal n . 
appropriation and to the provisions of 

section 416 and of section i 77 of the Cole 
of Criminal procedure and we think that 
this is a case which should b e tried bv ti 

Court of the Chief Presidency 

!P Calcutta. \\ e accordimiv iv r k- t h. 
Rule absolute and direct that the cr< e le 
transferred to the Chie' Prctidencv Mr rl- 
trateinCalcutta to be tried either by h m- 

seb 01 by a stipendiary Mapistrr'e to 
nominated by him. ‘ e 

^' T 1 r' o Rule absolute. 

(i) 41 Ind. Cas. 138,' 44 C. 912* *>1 c \i r 
25 C. I,. J. 451; 18 Cr. I 4 j. 7 02 . ■ N - 573; 


LAHORE HIGH COURT 

CRiwrNAr, Appeal No. 4 i 7 or‘1023. 

June 19, 1924, 

Present Mr. Justice Efojde. 

I/VMlv—A ppei.i.ant 
versus 

r • —Respondent 

Criminal Procedure Code ( Act V of iSeSi 

Illegality — Trial by ju t y- Verdict ZfnJ^ 
elusion of evidence . legality of—Forth J e . Cnn ~ 
after verdict-Fresh verdict. J htt ettdenc * 

Tn a crinvjial tri ,1 it is entirely il'ce-l tn 
outto th- wit lies* es thdr depo 11 onf n 
a prev ous occasion, to rut a few n , 

questions and then to teru er them for croM 
esamn ation. end the illegality j s not cured bv 

the provisions of section 537 of the Ciiminal 
Procedure Code. u 11131 

V> E '"P“°r . 75 Ind. Caa. 980; 4 L,, 
376. Attorney-General of Now South Wale* y[ 
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Henry Louis Bertrand. (1867) 36 L. J. F. C. 
51 at p. 57; 4 Moo. P. C. (n. s ) 460J 1 P. C. 520J 
16 L. T. 752; 1 5 \V. R. 0; 10 Cox C. C. 61S; 
16 E- R. 39*, relied on. 

Eefo:e a cise can be submitted to a Jury 
nil the evidence on both j ides must be con¬ 
clude!. There is no power in a Juige to present 
a case to a Jury subject to conditions, and 
once a veriict is deliverd there is no power in 
the Trial Court or in the Jury to reconsider that 
verdict except under the p*o visions of section 
304 of the Coie of Crimi al Procedure, which 
provides that where a wrong verdict is delivered 
by acciient or in : stake the Jury may amend it 
before or immediately after it is recorded. 
With this exception the Jury is functus officio as 
Soon as its verdict is announced to the Court, 
[p. 428, col - 2; p. 429, col. 1.1 

Once the verdict of the Jury has been given 
it is illegal to admit further evidence and to 
invite the Jury to give a fresh verdict, [p. 420, 

col. 1.] 

Appeal from rn order of the District 
Magistrate, Bannu, dated the 26th March 

1923. 

Messrs. Shamalr Chand and Sagar Chniid , 
for the Appellant. 

Mr. Dilip Singh, Assistant I,egal Re¬ 
membrancer, f 0 r the Respondent. 

JUDGMENT. —T| e appellant has been 
tried by the District Magistrate of Bannu, 
sitting with a Jury of thr ce persons, on a 
charge of rape. He has Ken found guilty 
of an attempt to commit the offence and 
his been sentenced to a term of $ : x 
m mths’ rigorous imprisonment. 

A number of grounds of appeal lave 
been put forward but the principal ground 
relied upon by Mr. Shamair Chai d, Counsel 
for the appellant, is tl at the manner i n 
which the trial was conducted was illegal 
in certain material particulars. 

The facts relevant, to the determination 
of the quest’ons which have been raised 
on this contention are as follows:_ 

On the 12th March 1923 the prisoner 
was brought before the District Magis¬ 
trate upon a charge under section 376 
Indian Penal Code. A<t e r seven witnesses 
for the prosecut on had been examined 
the Public Prosecutor closed the ca«- for 
the Crown the cross-examination of these 

witnesses bavin? been reserved. The c-se 
• .was then adjourned to the 14th, when 
the prisoner claimed as an European 
British subject to be tried by a Jury 
under the provisions of section 431 G f 
the Code of Criminal Procedure, and the 
proceedings were accordingly stayed to 


enable the nec^ssn ry steps to be taken In 
comphance with the section. 

On the 17th of March the pr'soner wa 9 
again brought before the Magistrate, when 
he wa3 formally charged and the trial 
fixed for the 22nd. On the 22nd -the- 
Jury were duly ballottcd for and tie 
names of three persons, one Indian and 
two Europeans, were returned. These 
names were read out to the pr’soner at 
the bar wtio was asked to challenge them. 
He, however, accepted them without chal* 
le.ige and th e trial commenced. 

Two witnesses were then duly examined 
l>v the psosecution and cross-examined by 
Cuin.el fur the defence, namely, Mnsatn- 
mit Mir G.illa, the person against whom 
the offence in question was alleged to 
have been committed, and Bisl en Das, 
Snb-Inspector of Police. So far as these 
two witnesses were concerned it is net 
suggested that there was anything illegal 
or irregular in the mode in which their 
evidence was presented. As regerds the 
remaining witnesses for the Crown, however, 
the course adopted was as follows .— 

When each witness came into the? box 
the recorded statement of the evidence 
given by him at the first healing was 
read out to him. A few further questions 
were then put to the witness and he 
was tendered for cross-examination. In 
the care of Khan Sahib Akbar A!i XlpK 
prosecution witness No. 3, tl e following 
note appears on the record :—“ This wit- 
nes; is called and the above statement 
made by him in this Court on 12th 
March 1923 is read out to the Ju r y^ a uu 
the statement transferred to the file/* It 
does not appear from the record that this 
particular witness was even sworn. . 

With regard to the next witness Sbai 

Mast (P. W. No. 4) the note on 1 he record is 

as follows: —“ 22nd March 1923. Shaj 
Mast Khan” recalled " I have beard 
the above statement made at the first 
hearing on the 12th March 1923 read 
over to me. It is correct and I adhere 
to it.” Again it does not ajopear from the 
record that th*s witness was sworn though 
I will assume that this formality at least 
was observed in every case. The evidence 
of the next witness (P. W. No. 5) is recorded 
as being on solemn affirmation. He also 
says that he has heard his statement 
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made in the Court oil the 12th March 1923 
reid out and that it is correct and he 
adheres to it. Tie remaining three wit¬ 
nesses for the prosecution are dealt with 
in similar fashion. 

Now, it is quite obvious that this 
method of presenting the evidence for 


departure from the ordinary procedure is 
an irregularity covered by section 537 
of the Code of Criminal Procedure which 
enacts that no finding, sentence or order 
passed by a Court of competent iuiisdic- 
tion shall be reversed or altered under 
Chapter XXVII or on appeal or revision 
* on account, inter alia, of any error, omis¬ 
sion or irregularity in the proceedings 
be c ore or during trill, unless such error.. .. 
hasinfict oecasionel a failure of justice. 

I entirely disagree with th’s view as to 
the scope of that section. I have already 
expressed my views on th : s section 
in the case of Allu v. 'Emperor ^i) 

I need not reoeat them here. The pro¬ 
cedure being illegal it is not materia^ to 
determine whether or not it has occasion¬ 
ed a failure of justice. In mmy^ cases 
where the autlior’sed mode of trvin; a 
criminal offence has been departed from 
it is impossible to say whether it h’s or 
his not occasioned a fiilnre of justice. 
It is otherwise when the irregularity is 
one of form and not of substance. A 
mere slip or oversight in the manner in 
wnich evidence is recorded, for instance, 
can rarely prejud’ce the person who is 
being tried. But a substantial departure 
from authorised procedure in the mode in 
which the evidence of witnesses is presented 
to a Jury may very seriously affect the 
prisoner’s changes. Had the proper course 
been adopted in p resent’ng the evidence 
for the prosecution the Jury would hive 
had an opportunity of gauging the value 
of the testimony of each individual witness 
by his general demeanour. A witness 
may show a suspicious hesitancy in an¬ 
swering certain questions put by Counsel 
for the prosecut : on, or he may show an 
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equally Suspicious excess of zeal. Both 
Judge and Jury are undoubtedly influenced 
to a considerable extent by the mannerin 
wh : ch a witness jives his evidence in-cHef; 
and, moreover, the demeanour of a wit¬ 
ness durng the examination-in clief may 
be of the greatest help to Counsel for ti e 
defence in liis cross-exaim'nation. 

In this context 1 cannot do belter than 

S'"r John Coler'dge 

tl e Privv 

• 

Attorney General of New South 
Henry Louis Bertrand (2) where 
matters to be determined was 
or otherwire of the very 
procedure now under d : scussion: 

*‘Tl ose of their Lordships who have 
been used, on motions for new trals, to 
hear the Judges’ rotes of the evidence 
rc'd, probably know well by experience how 
difficult it is to sustain th r attention, 
or co’lect the value of particular pr.its. 
when that evidfnee islmg ;and one cannot 
but feel how much more this difficulty 
must press upon twelve men of the ordi¬ 
nary ran’:, intellgence and experience of 
common Jury men. But th’s is far from 
all. The most erreful note must often fail 
to convey the evidence fully in some of 
its. most important elements.—those for 
which the open oral examination of the 
wtness in presence of prsoner. Judge, 
and Jury, is so justly prized. Tt cannot 
give the look or manner of the w tness: 
iiis hesitat : on, his doubts h ; s variations of 
language, h’s confidence or prcc’pita ncy, h's 
calmness or consi drat ion; it cannot gi\e 
the manner of the prisoner, uhen that 
has been importent, upon the statement 
of anything of pnrt’eu'ar moment; nor 
could the Judge properly take on him to 
supply any of these defects; ^h'cb indeed, 
will not necessarily be the same on both 
trials; it is, i n short, or it mav be, the 
dead body of the evidence, witl out its 
spi’it wK’ch is supplied, when given openly 
and orally*, bv the ear and e; e of those 
who receive it.” 

In that case there l ad been two trials 
and at the second trial the Ch ; ef Justice 
who was trying the case, at the request 

(2) (1867) 36 L. J. P. C. 51 at’p. 57; 4 Moo. Pi 
C. (N. €.) 460; 1 P.C. 520; L. T. 752; ;6W< 
R, 9J 10 Cox C. C. 8x8; i§ E. R. 991. 


the prosecution is irregular, and not only 
irregular but entirely illegal. It is a 
wholly unauthorized variation from the 
ordinary and proper procedure. It is 
argued by' Counsel for the Crown that th’s 


quote the words of 
in delivering the judgment of 
Council in 
Wales v. 
one of the 
the propiiety 


(1) 75 lad, Ca3. 980; 4 I* 376. 
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of the prisoner and also of his Counsel 
and with the consent of the Counsel for 
the Crown, read over to certain of the 
witnesses tiie evidence which the}’ had 
given at tiie first tri d, and then permitt¬ 
ed Counsel for the prosecution and Counsel 
for the defence to put such further ques¬ 
tions to the witnesses as they m : ght think 
fit; the witnesses of course being sworn in 
the usual manner. Tiiis procedure, wh'ch 
was much the same as was adopted in the 
present case, was strongly disapproved 
of by their Kordships of the Privy 
Council. It is true that the prisoner's 
application for a new trial w s n^t grant¬ 
ed, but that was on the ground that 
tuere Could be nj new trial in a case of 
felony. That case was decided in 1867 
when there was no appeal in such cafes, 
the decision, therefore, is only of value 
for the general principles enunciated in 
.the judgment. 

A further illegality in the mode of 
trying the present cafe, which is relied 
up ; ,n by Counsel foi the appeMr.nt as 
vitiatin> the trial, ir, the manner i n 
which the cas.' was presented to the 
Jury. 

After a cevta'11 number of witnesses 
for the defence had been examined, the 
Foreman of the Jury asked if tie de¬ 
fence co.ild not cut down the number 
of witnesses they had summoned. The 
defence, therefore, agreed to dispen e 
with all further witnesses save one. 

The learned Magistrate, thereupon, ap¬ 
parently with the desire to conclude 
the trial that day, proceeded to charge 
the Jury upon the case as it stood. He 
explains in his judgment that lie t 0 -,k 
th- Foreman's intervention r.s an 
indication that the Jury tiad decided 

to acquit a„d he further states thatiie 

warned them that it might be necessary 

to summon the remaining witnesses for the 

defence B y tfc, he explains, ]. e meant 
that if they had the intention of con¬ 
victing the accused they must first hea r 
the remaining witnesses, but if on the 
other hand they had made up their 
nnnds to acquit they need nnt JS e * 

about the further defence evidence Vv e 
mental reservations of the learned Magis- 
trate were, however, not understood 8 by 
the Jury who apparently did not po ^ 


iws 

sess sufficient telepatnic powers to read 
what was in i is m nd. It n ay be remarked 
that in the official report ol the charge 
to t..e Jury there is no indication of 
any reservation. After Counsel on both 
s : des had addressed the Jury tie learned 
Mag strate proceeded to charge them, com¬ 
mencing his address in .these terms:— 

“ On the facts before you I am going 
to ask you to determine the issues .'* 

The proper issues are th e n set out and 
tuwards the end o' the charge appears 

the statement. 

“Now gentlemen, you have heard the 

evidence on both sides.I will 

not now detain you longer. The evidence 
lias bee.i well d^alt with by Counsel on 
both sides. I neod only remind you in 
conclusion of your oath as juTors to deal 
fairly and impartially between the Crown 
and the prisoner at tl e tar." 

Nowhere on the record, save in the judg¬ 
ment itself and in a subsequent note of the 
Magistrate does it apppear that the case 
for both sides was not concluded when tfce 
Jury were asked to return their verdict. 
The Jury havng tlen considered thei* 
verdict found the prisoner not guilty on 
the first issue and guilty on the 
secon d. 

On being faced with this verdict the 
Magistrate ordered that Ihe evidence of 
the Remaining witness he taken cn the 
following day. On the following day. 
however, not only was th» evidence of 
this witness token but two more witnesses 
for the defence were examined. A fur- 
ther address to the Jury was then deliver¬ 
ed by the Court and the}’ were asked to 
reconsider their verdict in the light of this 

additions 1 evidence. The Jury then brought: 

in the same verdict as before. Upon this 
verdict sentence was subsequently 
passed. 

Now it is obv’ous that the course here 
adopted was in direct contra ventlonof the 
exrejs provisions af the Code of Criminal 
Procedure. All the evidence on both sides 
must be concluded before the case can be 
submitted to the Jury. Tiereis no power 
in a Judge to present a caseto a Jury sub¬ 
ject to conditions, and once a verdict is de¬ 
livered there is no power 'n the Trial Court or 
in the Jury to re-ccnsiderthat verdet except 
under the provisions of section 304 of th* 
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Code of Criminrl Procedure, which 

provides tnat w r here a wrong verdict 
is delivered by accident or mis¬ 
take, the Jury may amend it before or 
immediately after it is recorded. With 
this exception the Jury is functus officio 
as soon as its verdict is announced to the 
Court. What has been done in this case 
is that after a trial has been concluded 
and verdict given, a new trial has been 
held on further evidence and a fr e sh ver¬ 
dict given. It is immaterial that the 
second verdict happened to he to the 
same effect as the first. The second 
verdict upon which judgment has been 
givenand sentence pronounced is a nullity 
and the judgment based upon it is, there¬ 
fore, made without jurisdiction and :s \cid. 
For this reason alone the finding and 
sentence must be set aside. 

In view of the conclusions I have come 
to it is unnecessary to examine the re¬ 
maining grounds upon which this trial is 
sought to be impeached. 

For tLe reasons I have given I accept 
the appeal, and setting aside the convic¬ 
tion and sentence of the Court below I 
direct that a new trial be held. 

Appeal accepted. 

Z. K. 


RANGOON HIGH COURT. 

Ciuminal Appeals Nos. 626, £49, 650 

AND 730 OF 1933. 

August 3 r, 1923. 

Present : —Mr. Justice May Oung. 

MAUNG TAY and others — 

ACC US ED—A PPEL LA NTS 

versus 

EMPEROR— Opposite Party. 

Evidence Act (I of 1872). ss. 26. 27, 114 ill. (b), 
133 Approver — Corroboration — Conviction , whether 
can bo based on uncorroborated statement of approver 
—Police custody—Identification of stolen property 
—Burmese coins. 

There is no positive legal bar to taking an ap¬ 
prover evidence as a basis for a conviction but 
unless some reliable corroboration on a material 
point were super-added to it, it would, in almost all 
cases, be unsafe to accept it as conclusive 
Cp« 43 °, col. I.] 

As soon as an accused or suspected person 
Cymes into tfac bands of a Police Officer, he it 
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In the absence of clear and unmistakeable evi¬ 
dence to the contrary, no longer at liberty and is, 

therefore, in custody within the meaning* of :ei- 
tions 26 and 27 of the Evidence Aet. [p. .,32, c„J 1 

Though Burmese coins cannot be absoluteJv 
identified they are sufficiently uncommon at the 
present day to cast upon an accused person, in 
whose possession they are found and identified 
as stolen, the burden of proving that he came 
by them honestly, [p. 132, c 0 l. 1.] 

Appeals from an order 0 f the Sessions 
Judge, Meiktda, in Sessions Tr al No. 9 of 
i9 2 3. 


JUDGMENT. — These four appeals were 
filed by seven men who were convicted 
on a charge of dacoity committed on the 
30th June 1922. They were the 1st to 
oth and 8th, recused in the Court of Ses¬ 
sion ; ti e 7th was acquitted. 

The only evidence accepted against 
Nos. 1, 2, 4, 5 and 6 was that ot oi.e 
Kwe Ni (2 P. W.), i. n approver. In a 
lengthy and most painstnk ng jidjmci.t, 
the learned Sessions Judge found tL;.t 
particular corrobciaticn was Jacking as 
regards these men, but he’d, on tie 
authority of Nga t o Chit v. Etnpercr (i), 
that the evidence of the approver was 
sufficient. 

That ruling appeared to the learned 
Judge to be “ authority, not merely lor 
the proposition that a cc-nviction based on 
the uncorroborated evidence of an approver 
is not illegal, but also for the further 
proposition that, when the approver's 
evidence is accepted as substantially tine, 
i.e., as leaving no room for reasonable 
doubt that he actually took part in the 

crime, the abstract possibility unsubstan¬ 
tiated by anything on the "record, that 
he may have substituted the innocent 
for the guilty, or added the innocent to 
the guilty, is not a sufficient ground for 
relusin^ to accept that evidence a s a basis 
for the conviction of each accused whom it 
implicates." 

No authority beyond section, 133, Indian 
Evidence Act, was needed for the first 
proposition above set out, and it is more 

than doubtful whether the learned Judges 

who decided Nga Po Chit's case (1) had any 
intention of laying down a general proposi¬ 
tion of law. Indeed, Fox, C. J., at page n of 
the report, expressly said:—" TLe de¬ 
cision in each case must depend on its own 


(1) 9 Ind. Cas. 778; 6 L. B. R. 
50; 12 Cr. L. J. jj2. 
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particular citcuinstances, and no general 
rule can be laid down as to when an ac¬ 
complice’s uncorroborated evidence alone 
should be accepted and acted on against 
an accused.” 

On page io, it is conceded “ that a con¬ 
viction on the uncorroborated evidence of 
an accomplice is to be regarded as ex¬ 
ceptional,” and the two illustrations given 
under section 114 of the Act clearly indicate 
that the application of section 133 must 
be exceedingly rare. 

The suggested extension of the principle 
would in some cases lead to unlooked-tor 
results. To take a concrete example :—A 
commits a crime in conjunction with B 
and, later, having been pardoned, is cited 
os a witness for the Crown, secretly 
prompted by A”, he implicates C instead 
of B, and C is unable to establish an 
alibi . There is nothing on the record to 
show that A was prompted by X or any 
one else. In these circumstances, the 
Court, being satisfied teat A was one 
of the criminals might, according to the 
learned Sessions Judge's reasoning, be 
justified in convicting C. The presumption 
of Jnno:ence, added to the presumption 
allowed by section 114, would be insuffici¬ 
ent to save him. 

There is no positive legal bar to tak¬ 
ing an approver's evidence as a basis for 
a conviction, but unless some reliable cor¬ 
roboration on a material point were super- 
added to it, it would, in almost all cases, 
be unsafe to accept it as conclusive. 

The case of Nga Po Chit v. Emperor 
(1) was in many ways exceptional. The 
approver was naturally overcome with 
remorse because he had been privy to 
the murder of a little boy, his own 
cousin, and both Fox, C.J., and Twomey, 
J : # l&id considerable emphasis on this 
circumstance. It is note-worthy that 
Hartnoll, J., took a different view. 

In the case before me, the approver was 
unearthed through the instrumentality 
of one of several bad characters whom the 
Police, at a loss for a clue, had called in 
to assist them. Kwe Ni was brought be- 
tore an array of Police Officers a a d ques- 
tioned but tom or fiveti mes denied that 
he had had a hand in the dacoity. Finally 
a n Inspector told him that, if he spok 4 
hut, he would be made an approver He 


thereupon, told a story which gave .the 
Police material on which to act. He also 
took them to various places and, at 
different times, produced sundry coins and 
ai tides which he paid were part of the 
stolen property. There is one matter on 
which considerable stress was laid, name¬ 
ly, that Ktve Ni gave ” information that 
there would probably be found the stumps 
of some cheroots which hrd been smoked 
by some of the dacoits at the time of the 
distribution of the spoil ” and that _ “ in 
accordance with Kwe Ni's prediction 
cheroot ends were found at th e place 
pointed out by him.” This, if fully borne 
out, would afford strong general corrobora¬ 
tion of the approver's story ; but Kwe 
Ni himself (page 156 of the record) says.--' 
“ As far as I know cheroot stumps were 
found only at the place of distribution. 
Before they were found, I had 11 ol mentioned 
that any one smoked at the place of dislribu • 

Hon." ‘ 

In several respects, the approver's evi¬ 
dence did not appear to the Trial Court to 
be quite satisfactory. The likelihood of 
his “playing a double game ” strongly 
suggested itself at one time, and, 
as regards the 7th accused, Po Ket (who 
was acquitted), the learned Judge held 
that “it may be reasonably suggested 
that the approver may have been induced 
to add him io the list of genuine participant* 
in the dacoity” 

The difficulty seems to me to be to 
determine where exactly the line can he 
drawn, if Kwe Ni was capable of im¬ 
plicating one innocent man, and there 
is no doubt that Kwe Ni is a thorough 

paced scoundrel, he was equally capable 

of dragging in others, and, taking this 
into consideration, I must come to the 
conclusion that, in the circumstances oj 
the present case, the uncorroborated 

testimony of the approver does not 
afford a sufficient foundation on which a 
conviction can safely be based. 

I, therefore, allow the appeals of Mating 
Day, Mating Du Tha, Mating Po Maw, 
Manug Po Thaw, and Mating Thin, 
direct that they be acquitted and set a 
liberty. . 

The cases of Maung Pu and P° c h 
are on a different footing. Both made 
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confessions which were subsequently re¬ 
tracted in Court; that of Maung Pit was 
ruled out on the ground that it had been 
made under inducement, it having been 
established t*.at the Circle Inspector 
Maung Than (who had prevailed on 1 he 
approver to speak out) not only held 
out a promise of pardon but actually 
spoke of a reward. Po Chi’s confession 
was admitted though not "very con¬ 
vincing” and “entitled to but little 
weight.” When retracting it in the 
Committing Magistrate's Court, Po Chi 
stated that the station officer and the 
Circle Inspector bad beaten him and put 
chillies into his eyes, nevertheless, tie 
Inspector Maung Than was not called 
as a witness at the trial, and I can 
• find no reason for this omission. In any 
case, I think that the learned Sessions 
Judge’s argument, that if Maung Than 
was capable of illegally promising a 
pardon to Kwe Ni lie was equally 
capable of doing so to Maung Pu, must 
have equal force in the case of Po Chi, 
and it is at best doubtful if his con¬ 
fession was obtained by moral suasion 
and nothing more. Besides this, his 
village Headman Kywc Wa (18 P. W.) 
on at least two or three occasions urged 
him to confess, and this was, at a time 
when Kwe Ni and Maung Pu had con¬ 
fessed, but had not y e t been kept in 
handcuffs, and it was rumoured that 
they would he made approvers (pages 
293 and 294). There is also the fact 
that this Headman is the brother of 
Tun Naing, the princiiial “bad character” 
who was assisting the Police and at 
whose suggestion the approver, Kwe Ni, 
was called in. On the whole, therefore, 
the confession of Po Chi should, in my 
view, have been excluded. 

Apart, however, from these confessions, 
there is the allegation that Maung Pu 
and Po Chi "produced” certain articles 
said to be part of the stolen property. 
The former gave up four silver anklets, 
two peacock rupees and Rs. 48. The 
latter pointed out a place near his house 
from which Rs. 44 were dug up, and also 
certain stumps of the castor plant; he is 
also said to have led the Police to the 
place where the dacoits had divided the 
epail and to the hut of one Po Mya, both 


of which had been indicated by Kwe Ni on 
the day previous. 

The learned Sessions Judge appears to 
have held in the case of both theie 
accused that section 27, Indian Evidence 
Act, was inapplicable, as neither was at 
the time in Police custody. Maung Pu 
was in custody on the evening of the 
6th July, at some time during that day 
he had given up the anklets and peacock 
rupees, but it was not till the next 
day that lie produced the Rs. 48. From 
the approver’s evidence it appears that 
on the morning of the 6th, he set out 
with an Inspector and others to return 
to his house. On the way the party 
stopped at Maung Pu’s house and the 
Inspector took him along. Rater Maung 
Pu led the party to a well south of the 
village and near it dug up two pea¬ 
cock rupees and two pairs of silver 
anklets. Miung Pu was then arrested 
and kept at the house of the village 
Headman. “I myself;” said Kwe Ni, 
"had not }’et been arrested. I was being 
kept in ‘free detention.* '* 

As to Po Chi, the Sub-Inspector, Maung 
San Pu, says.—"The same day (8th; we 
went to Po Chi’s hut. There we found 
Po Chi. Kwe Ni and Maung Pu were 

with us and both pointed him out. 

.After that Po Chi was sent into 

Thekkegyin village by cart, he was not 
yet arrested. I forget who went with 
him.” It was not till the next day the 
9th, that Po Chi produced the Rs. 44 
aud pointed out certain things and places. 
Probably this was another instance of 
"free detention.” 

I have come across several cases ill 
which Police Officers have, after detaining 
a person accused of an offence, put 
forward the plea that the latter was net 
in custody because he had not yet been 
formally arrested. The object of this 
seems to be either to avoid the operation 
of section 26, Indian Evidence Act, or 
to shorten the period of time between 
the arrest and the confession subsequent¬ 
ly made to a Magistrate; or to postpone 
the necessity for applying for a remand 
order; in one case which came under 
my notice the object was to put in as 
evidence a statement, taken down in 
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writting, wh’cli was inadmissible under 
section iGi, Code of Crimincl Procedure. 

This idea of “fiee detention” is, in 
my view, altogether mistaken, sometimes 
even hypocritical. It is an infringement 
of the spirit, while appearing to conform 
to th? strict letter, of the law, and I 
would lay down that as soon as an 
accused or suspected person comes into 
the hands of a Police Officer, he is; in 
the absence of clear and unmist? keable 
evidence to the contrary, no longer at 
liberty and is, therefore, in custody with¬ 
in the meaning of sec'cions26 and 27, 
Indian Evidence Act. 

The failure to recognise this principle, 
has, in the present case, had the un¬ 
fortunate result that statements which 
might have been admitted undeT section 
27 have not been recorded and the Court 
was obliged to fall back on section 8 and 
to consider only the conduct of the 
accused. 

Undoubtedly the conduct of Maung Pu 
was such as to fix him with guilt. Among 
the properties taken by the dacoits were 
four pairs of silver anklets, 20 peacock 
rupees and several hundred modern rupee 
coins. He led the Pol ce to a spot where 
two pairs of similar anklets and two 
peacock rupees had been buried and were 
dug up, and on the following day gave 
up 48 ordinary rupees. The identity of 
the anklets was sworn to by the com¬ 
plainant, and though the Burmese coins 
cannot be absolutely indentified they are 
sufficiently uncommon at ti e present day 
to cast upon the accused the burden of 
proving that he came by them honestly; 
moreover, it has not been shown that 
Maung Paisa man who would be likely 
to possess such a sum as Rs. 48. Besides 
this, it was not only Kwe Ni but Maung 
Pu as well who took the Police to 
the place where the booty was divided 
and to Po Mya s hut, the dacoit’s ren¬ 
dezvous before they set out on th-ir noc¬ 
turnal expedition. Add to all this the 
fact that he is related to Kwe Ni and there 
19, with the latter's evidence, enough to 
show conclusively that he was one of the 
dacoits. No witness was cited by h'm 
and his story that he was cajoled into 

r t ? lsC ° f Venes : was ri SWlv dis- 
credited. I, therefore, hold that the con- 
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viction in 1 is case was correct and his 
appeal (No. 649) is dismissed. 

There remains the case of Po Chi. 
All that l.e was in possession of was a 
sum of Rs. 44 and the lie has produced 
evidence wh’ch, in the learned Sessions 
Judge’s opinion, goes to show that Lis 
financial position is sue! that no adverse 
inference could be drawn against him from 
the mere fact of his possessing so much 
money. As to the allegation that he 
pointed out certain caster stumps (because 
castor sticks were used in tie dfcoity 
for the purpose of fixing fire-rings the re 01.) 
and certain places, namely, Po Mya's hut 
and the spot where the division took 
pV.ce, the Court accepted the evidence 
of headman Maung Ba Din, who was 
associated w th the invest^ alien frem 
the outset and was thus not an alto¬ 
gether independent witness. T 1 e acci sed's 
version was that the ex-convict and 
registered criminal, Tun Ni.iug, showed 
the stumps and the places and as the 
learned Sessions Judge remarks, the Folce 
were seriously to blame for permitting 
the presence of a man like Tun Naing, 
instead of an independent respectable 
elder. At any rate, there was only‘an 
implied admission of guilt", as against 
this, there is one important fact that has 
been excluded from consideration, namely, 
thnt in Kwe Ni's first statement to the 

Police (page 363) he did not name Po Chi 
as one of his accomplices, but merely 
referred to him "as a man who came 
along with Po Ket." Po Ket is the man 
who was acquitted and it is uot clear 
that Kwe Ni was speaking to the actual 
time of the dacoity. Kwe Ni’s state¬ 
ment, being a confession to a Pclice Officer, 
was, as acknowledged in the lewer Court s 
judgment, wrongly admitted, but the part 
which I have referred to was relevant for 
the purpose of contradicting Kwe Ni. rvho 
now states that Po Chi was one of tl.e « 
dacoits. In these circumstances it would 
not be safe to convict Po Chi and he is, 
therefore, acquitted. 

The money and properties seized from 
the possession of those who have now been 
acquitted will be returned to them. 
z. k . Order accordingly* 
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LAHORE HIGH COURT. 

Criminal Appeal No. 30 of 1923. 

Miy 31, 1923. 

Present :—Sir Shadi Lai, K».,Ch : ef Justice, 
and Mr. Justice Campbell. 

WALLU—Appellant 
versus 

EMPEROR —Respondent. 

Criminal Procedure Code ( Act V of 1898), 
SS. Z37, *38, 423— Conviction of murder — Appeal 
'—Appellate Cottr , whether can alter conviction to 
offence against property. 

Where a person has been chargel with and 
convicted of the offence of murder it is not 
open to the High Court, on app, al, to alter the 
conviction under section 302 of the Penal Code 
to a conviction under one of the sections deal¬ 
ing with offences against property. 

Queen-Empress v. Yusuf, 20 A. 107; A. W. N. 
(1897) 240; 9 Ind. Dec. (n. s.) 429, relied on. 

Appeal from an order of tie Sessions 
Judge, Ferozepore, dated the 14th October 
1922. 

Mr. Cooper , for the Appellant. 

Mr. Dos Raj Sawhncy, Public Prosecutor, 
for the Respondent. 

JUDGMENT. —The appellant, Wallu, has 
been convicted under section- 302 of the 
Indian Penal Code of the murder of a boy 
named Htku and has been sentenced to 
transportation for life. 

The offence is alleged to have been 
committed on the 2nd July 1922 on which 
day Raku was last seen alive. Ris body 
was discovered in the canal on tbe 3 r< * 
July at a place about 3 miles from 
Mohanke village where he and the appel¬ 
lant lived. The medical man who con¬ 
ducted the post-mortem examination was 
unable to give any opinion as to the 
cause of death because putrefaction was 
too far advanced. He deposed that there 
were a ainl blue mark on the right side 
of the neck, 2 slight bruises on the ieit 
side of the face, a scratch on the right ear 
and another blue mr rk on the front of the 
chest and he said that asthe above marks 
on the body indicate 1 violence and 
struggle, death might have been due to 
aufljeation or strangulation. This, how¬ 
ever, the deposition of the witness made 
clear, was a mere guess. The final con¬ 
clusion was as stated abov that owing 
to adva iced putrefaction no opin on could 
be formed about the cause of death. 

a8 


The learned Sessions Judge has held the 
following facts to be proved:— 

1. Tbe appellant found the deceased 
Haku playing with 3 other companions, 
gave him a melon and to«»k him away on 
the promise of giving him more. 

2. The appellant and Haku were after¬ 
wards seen together near the canal by 
one Sundar and after that Haku was never 
seen alive again. 

3. Melon seeds were found in the 
deceased Haku’s stomach at the post¬ 
mortem examination. 

4. Tue appellant's shoes were f.und 
near the canal bridge hidden in some 
reeds. 

5. Haku when taken away by the 
appellant was wearing 3 ornaments, and 
these were not on h’s dead body. 

6. The appellant subsequently had 
knowledge of tbe place in which these 
ornaments were concealed and himself dug 
them up during the Police investigation 
at a hut where he and some of his family 
lived. 

We expresg no opinion on these findings, 
but assuming them to be correct we do 
not th nk tnat they exclude every reason¬ 
able hypothesis other than that Haku's 
death was caused by the appellant. If the 
appellant can be held to have robbed the 
deceased it does n-jt follow necessarily that 
he afterwards killed him. It is not im¬ 
possible that the decea sed fell into the canal 
without the agency of the appellant, and 
there is no evidence of the actual cause of 
death. 

The sole charge framed against the 
appellant was one under section 302 of 
the Indian Fenal Code, and it would not, 
in our opinion, be open to us to alter the 
conviction under section 302 to a convic¬ 
tion uudef one of the sections dealing 
with often es against property. The ap¬ 
pellant might perhaps have been charged 
under section 236, Code of Criminal pro¬ 
cedure, with the offence of robbery as well 
as with the offence of murder,but he was 
not so charged, and the essentials of the two 
offences are so widely different tnat we 
do not think thet section 237 (1) and still 
less section 238 (2), could be applied. In 
this view we are supported by the decision 
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of the Allahabad High Court in Queen- 
Empress v. Yusuf (1). 

Whether the appellant is to be retried 
on another charge is a question which 
must be dec ded by the District Magistrate 
of lu's district. We say no more than 
that our present order of acquittal on the 
charge of murder shall not prevent an- 
other trial upon a charge under one of 
the sections ot Chapter XVII,Indian Penal 
Code. 

We accept the present appeal, set aside 
the conviction and sentence, and acquit 
the appellant of the charge under section 
302, Indian Penal Code. 

Z. K. 

Appeal accepted. 

(1) 20 A. 107; A. W. N. (1897) 240; 9 Ind- 
Dec. (n. s ) 429. 


JUDGMENT.— The fact that the parties 
are on had terms is not a reason for re¬ 
fusing sanction for the prosecution, other¬ 
wise no sanction would he granted in any. 
case. The Magistrates found alter a con¬ 
sideration of the evidence that the charge 
of criminal breach of trust was false, and 
I do not see why on that finding the 
petitioner should r.ot be allowed to pro¬ 
secute his accuser for having brought a 
false charge. 

J accept this application and grant sanc¬ 
tion to the petitioner Hari Chand . to 
prosecute A3 a Ram for an offence Under 
section 211, Indian Penal Code, in that 
the latter on the 17th January 1(^21 
brought a false chcrge of criminal breach 
of trust against him in the Court of the 
Honorary Magistrates of Hafizabad. 

n. k. Revision accepted. 


LAHORE HIGH COURT. 

Criminal Revision No. 164 of 1922. 

March 31, 1922. 

Present: —Mr. Justice MartineaU. 
HARI CHaND— Petitioner 

versus 


AYA RAM- Respondent. 

Criminal Procedure Code (Act V of 1898), 
s. 195 —Sanction to prosecute—Parties on bad 
terms — Sanction, grant of. 

Where it is found, after a consideration of 
the evidence that a charge of an offence against 
an accused person is false, the accused should 
be allowed to prosecute his accuser for having 
brought a false charge. The fact that parties 
are on bad terms is not a reason for refusing 
sanction for prosecution. 

Petition, under section 439, Criminal 
procedure Code, for revision of an order of 
the Magistrate, First Class, exercising en¬ 
hanced powers under section 30, Criminal 
Procedure Code, Gujranwala, dated the 18th 
October 1921, affirming that of the Bench 
of Honorary Magistrates, Second Class 
District Gujranwala, dated the 27th June 
1921. 

La la Mu dan Gopal, for the Petitioner 

La la Amin Chand Mehta, for the Re¬ 
spondent. 
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LAHORE HIGH COURT. 

Criminal Revision no. 1508 of 1922. 

March 16, 1923. 

Present: —Mr. Justice Campbell. 

LAL SINGH AND others— 

Petitioners ", ( ' 

versus 

E MPEROR—RbspondKH T. 

Penal Code (Act KLV 0 / 1860 ), 3 * 3 * 3 ^*’* 

Theft after preparation for causing hurt — Hurl. 

^ - * - — _ • . Jl ” - 


BLEAK AHA Pit As AD V . EMPEROR. 

In order to sustain a conviction under section 
382 of the Penal Code, actual theft must have been 
committed. 

Complainant was sleeping on a bid in 
front of an enclosure containing liis cattle and 
was awakened to find the accused persons round 
h s bed, who threw him to the ground and beat 
him: 

Held, that the accused were guilty of an offence 
under section 323 but not of one under section 
382 of the Penal Code. 

Criminal revision against the order of 
the Sessions Judge, Gujranwala, dated the 
7th September 1922. 

Mr. Bakshi Ram, for the Petitioners. 

JUDGMENT. —The petitioners have been 
Convicted of an offence under section 
382, Indian Penal Code, and have been 
sentenced each to fifteen months' rigo¬ 
rous imprisonment. Both the conv'etions 
and the sentences have been maintained 
on appeal by the Sessions Judge, but 
there is no specific finding that theft 
was committed, and on examining the 
record, I can find no evidence to that 
effect. The story of the complainant 
was that he was sleeping on a bed in 
front of an enclosure contain'ng his cattle, 
that he was awakened to find several 
persons round his bed and that he was 
thrown to the ground and severely beaten. 
Other witnesses came up and saw the 
complainant being beaten. There was 
every reason to surmise that the accused 
were there for the purpose of committing 
theft but section382, requires that actual 
theft shall be committed. 

The conviction, therefore, should have 
been under section 323* Indian Penal 
Code. It has been argued on behalf of the 
petitioners that the evidence of identifi¬ 
cation is insufficient, but it has been be¬ 
lieved by both Courts and I see no reason 
to interfere on this point. The senter.ces 
awarded arc in excess of the maximum pro¬ 
vided by section, 323 ar-d must be re¬ 
duced. The offence was a serious one of 
its character. 

I find that the appellants were arrested 
on the 6th April and were kept in cus¬ 
tody until the 13th March when they 
were convicted. Thus they have been 
altogether under detention fora period of 
over eleven months. The appropriate 
sentence is the maximum of one year to 
be calculated from the date of arrest,but, 
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as thi s p e riod has almost expired, the 
petitioner’s may be released now. 

I accept the petition to the extent o! 
altering the convictions under section 
323, and to reducing the sentence of im¬ 
prisonment in each case to one of nine 
months' rigorous imprisonment from the 
13th June 1922. The petitioners thus will 
be released. 

Petition accepted, 

Z . K. 


ALLAHABAD HIGH COURT. 

Civil. Revision No. 95 of 1921. 

April 20, 1922. 

Present: —Mr. Justice Gokul Prasad. 

BIKARAMA PRASAD TEWARI— 

Applicant 
ve rsu s 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
ss. 195, 476— Proceedings under s. 195, whether 
judicial —S. 476, application of. 

Proceedings under section 195 of the Criminal 
Procedure Code are judicial proceedings for the 
purposes of section 476 of the Code. 

Chadammi x. Lalta Prosad, t6Ind. Cas. 525; 10 
A. L. J. 174; 3-4 A. 602; 13 Cr. L. J. 717, followed. 

Crimincl Revision. 

Mr. M. L. Agarwala, for the Applicant. 

3 D. L. M. B.merjee, for the Opposite 
Party. 

JUDGMENT. —This is an application 
to revise an order of the Sessions Judge 
of Gorakhpur taking action under section 
476 of the Criminal Procedure Code. It 
appears that a certain suit was tried by 
a Bench of Honorary Munsifs. The de¬ 
cree passed by them was appealed from. 
The appeal was transferred to the Court 
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of a Subordinate Judge, who dismissed 
the appeal. Rater on, the successful party 
put in a n application before the Munsifs 
for s action to prosecute the opposite side. 
This application was very care ully con¬ 
sidered by the Munsifs, who refused 
the sanction asked ior. They also 
went on to consider the merits of 
the case and came to the conclusion 
that it was not a case in which they 
would take action under section 476 of 
the Criminal Procedure Code. The success¬ 
ful applicant tookthe matter up in appeal 
and thelearned Sessions Judge has agreed 
with the reasons given by the learned 
Munsifs for refusing sanction under sec¬ 
tion 195 of the Indian Penal Code, but he 
has made an enquiry into the matter, ex¬ 
amined witnesses and directed the insti¬ 
tution of proceedings under section 476 
of the Criminal Procedure Code. The ap¬ 
plicant conies here in revision and the main 
argument advanced on his behalf with his 
usual strength by Mr. Alston, his learned 
Counsel, is that the learned Sessions Judge 
had no jurisdiction to pass such an order, 
because he was not seised as an Original 
Court or as a Court of Appeal of the original 
civil case in which the offence is alleged 
to have been committed. This is so and 
I would have,if the matter hadbeen open, 
perhaps, come to the same conclusion, 
but it has been held in the case of Chadamm i 
v. Lalta Prosad( 1), that proceedings under 
section 195 of the Indian Penal Code are 
judicial proceedings and, therefore, proceed¬ 
ings under section 476 of the Criminal 
Procedure Code could have been taken 
I am bound by this ruling and follow- 
ing it I dismiss this application in revision. 


Application dismissed. 


(1) 16 Ind. Cas. 525; 10 A. I,. 
ii Cr. L. J. 717. 
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BOMBAY HIGH COURT. 

Criminal Application No. 320 of 1922. 

December 6, 1922. 

Present: —Sir Norman Macieod, Kt., CLief 
Justice, and Mr. Justice Crump. 

EMPEROR— PROSECUTOR 
versus 

MARMADUKE PJCK.THAU, 
—Respondent. 

Contempt of Court — Apology, whether svfficu 11 
satisfaction — Repetition. 

The publicalJcn ol an apology is rot cuj amy 
a sufficient satisfaction loi a contempt oi Cctit 
which has been Committee. iP- 43 ^* l ol« 

An apology docs not remedy the evil caUto ty 
publication of the obje cticratu nrttii, tic vl.*‘ 
it may, to some extent, be a reparation cn Ike part 
of the offender, it becomes little mcic ILtn f-n 
idle form when the publication is due to a repeti¬ 
tion of negligence which has been cordoncQ 11* tke 
past. [p. 438, col. 2.] 

Criminal application. . 

Mr. Kcinga (with him Mr. S. S, 
Patkar), tor the Crown. 

Mr. Thakor } for the Respondent, 

JUDGMENT. 

Macleod, C.J.—Uu November 13, 1922, a 
Rule was issued at the instance oi the 
Government of Bombay against the re¬ 
spondent as Editor, Printer and Pubiithtr 
ol The Bombay Chronicle to show cause 
why he should not be committed lo f 
contempt ot Court in respect ol the 
publication of an article headed- 
Passant* contain.ng the paragraph 'iAH-g 
live our Judges" in the Sunday issue of 
the paper of October f>, 1922. 

The respondent published an apology 
in the issue of the paper of October 11 
character.zing the paragraph as highly 
objectionable and apulogizng to the Ch e* 
Justice and Juuges ol the High Court fo 
the offensive expressions it contained and 
for the appearance of such a paragraph 
in his paper as the result ol deltctite 
supervision due to illness. A copy l * ie 
paper containing the apology was sent to 
the Prothonolary for tne information 
the Chief Justice and Judges anl L caI ft 
before us in due course. In h*s affidav 1 * 

filed in showing cause against the 

the respondent said he knew of 
publication of the article in tLe paper 
after it was printed therein. On 
day, October 7, he was in nis office tui 
about 8 p, m, until when the proofs v 
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the article were not received by him for 
perusal He left office for dinner and ; n 
the oMin'rv course he would have ^turn¬ 
ed to office about to p. m. A* he fe^t 
tired and exhp.ustod he did not go bac’< 
to office. He had had a serious illness. 
The suggestion :n the affidavit that if we 
had seen the apol «gy we would net have 
gran f ei the R"le wass’ngularlv i 11 -adv ; sed, 
asacopv of the apology was annexed to the 
petition of the Government Pleader. The 
o c fensive and objectionable n? tu re of the 
prelations against the Judges in the 
paragraph referred to in the petition hav¬ 
ing been admitted theory question wh'ch 
remains is what order should be made on 
the Rule ‘ We demur entirelvto the veiled 
sog-'.estion in the respondent's affidavit 
that the publication o ( an aooloey must 
necessarily be sufficient satisfaction for 
the contempt committed. In this case, at 
anv rate, it was necessary that the res¬ 
pondent should be called Upon to appear 
be f or6 us. * Then* it was unfortunate for 
the respondent that this was the fifth 
occasion during the lest three and a half 
years on which we have had to complain 
of matter published in The Bombay 
Chronicle. On the first two occasions we 
w*re satisfied with apologies wMhout Order¬ 
ing the then Hd’tor to appear before us 
in Court. ' * 

On June g. TQ22, a Rule was issued 
against the present respondent w : lh regard 
to an article headed "The Malegnon 
/vpoeals’'; and on June to, another Rule 
was issued w ; th regard t"' an article 
headed " British Tustice’*. In his affidavit 
on the first Rule the respondent contend¬ 
ed that he hgd done mthing bevond 
offering reasonable cr’ticism of the judg¬ 
ment of the D'V'cioti Bench And po ; nted 
out what the public opinion in the coun¬ 
try expected of the High Court for whom 

he never intended to show disresnect. 
The acting Chief Tustice in h : s judgment 
of September 20, described the article in 
question in the following words: In re 
M'lrmxiuke Pickthall (1). 

“We have considered the article and 
the affiiavit in the light of the arguments 
before us. I am prepared to concede that 

(l) 7 - Ind. C43. 17; (1923) A. I. R, (B.) 8; 

23 Bjt*. If. R. 15; ?4 Cc. I,. J.289, 


the article does pot constitute ft personal 

abuse of tie T vdf» e c; o-rb P9 yrr *©r 

instance ip Rep v . Crav M or lv re 
Narasinla C 7 'lrfan*an Kfilar nor does 
the article conta ; n such n comprehensive 
condemnation of Courts includin' tbi« Court 
and British Tustice as is to be found in the 
recent case of In re Sn/vabndha Rrmchandra 

(4) .Tak ; n° 4 he article p.s a whde, and 

making due allowance for the stvle. the 
view point and the possible political bias 
of a journalist, I find it difficult to nvo r d 
the conclusion that the article does 
attribute improper motives and political 
bias to the Judges in upholding the several 

covictions. The articles a whoV would 

leave on the m ; nd of an ord ; nr tv re^ <W the 
clear impression that injustice had hern 
deliberately done on political rrounds to 
some of the accused who were apparently 
innocent. In other words it attributes 
judicial d’shonesty to the Judges." 

The Court then imposed a fine of 
Rs. 200 without costs. 

In his affidavit on the second Pule the 
respondent sa ; d he k^ew of the publication 
in Ihe Chronicle of the article ccmplair.ed 
of after it was printed therein. It was 
impossible for him as Ed : tor of ti e paper 
personally to supervise everything that 
went into the p~per eiery day. If he 
had s*en the article in question he would 

not have passed it for publication. Jt 

was publ'shed through a mistake of 11 e 
Ass*sta n t Ed’tor and he was sorry for the 
pub’icat’on. Neither he nor the Assistant 
Ed tor meant anv disrespect to the Co”rt. 
When the Rule came on for heatin 0 ' the 
Court considered that the statement? in 
the affidavit afforded under the cir¬ 
cumstances a rea orable explanation of the 
manner in which the extract came to be 
publ’shed without his knowledge and dis¬ 
charged the Rule. 

It cinnot be suggested for a moment 
that the Court has not treated the Editor 
of the Chronicle with the very greatest 


(2) (1900) 2 Q. B. 36; 69 I,. J. Q. B. 502 : 82 
b. T. 534: 4 8 R- 474: 6 4 J- P- 4S4; 16 T. l. 
R. 3 ° 5 - 

(3) 2 Ind. Cas. 288; 33 B. 240; 10 Bom. T,. 
R. 1040 ; 4 M. Iv.T. 359 ; 8 Cr. I,. J. 426. 

(4) 69 Ind. Cas. 84 : 24 Bom. h. R. 928 * (1922) 
A. I. R. (B.) 426; 23 Cr. T,. J. 644; 47 B. ;G, 
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leniency, which appears tc me, I must 
regret to ?av, to have b c en entirely n is- 
understood. The respondent charre d with 
commentin'? on pending proceedings says 
*' yo.t can’t expect me to supervise every¬ 
thing that goes into the paper*’ and he 
is discharged. The respondent accuses 
the Judges of judicial dishonesty and he 
is fined Rs. 200 without costs. The 
paragraph now before us evidently refers 
to these two proceed r ngs for contempt, 
for it begins, “ Speaking of contempt of 
Court.” though there wa.s r.o previous 
reference to the subject. The object of 
the writer was to convey to his readers 
the idea that the Judges were the crea¬ 
tures of the Executive. Ibis is not a 
criticism on a pronouncement of the 
Judges in a particular case, it is a sweep¬ 
ing assertion of the vilest character 
against all the Judges in India. Entire¬ 
ly accepting th e respondent's statement 
that the article in question was very far 
from being in accordance with his policy 
or views with the remark that he could 
hardly have sa ; d less and might well 
have expressed 1 imself more directly, slid 
the responsibility for the publication of 
the objectionable matter must rest with 
him. The same excuse which secured h’s 
discharge in September will hard'y avail 
again. He had had his warning tl at it 

was eminently necessary either tint he 
should revise the paper h’niseh be'ore it 
went to press, or that he should have 
some responsible person on his staff whose 
duty it was to put he f o'e tlsie Editor any 
objectionable matter. If ti c impression 
is abroad t’-»at the grossest libe’s on 
Judges can be published with impumty 
provided an apology i s offered, then it is 
time that such an impression si on Id be 
removed. An ignorant public i s f P . r more 
l kely to believe the imputation and d'V 
card the apology. 

As was said by Cn.mp, J„ on th e last 
Rule against the respondent ; 

"It is impossible to permit thp public 
to be po.soned with such calumnies us 

these. In a country s u c h as this where 
more importance is attached to the printed 
word than it perhaps at times deserves it 
would be difficult for the avers e reader 
to read the language used without conceiv¬ 
ing grave doubts as to the integrity and 


impartiality of the Judge of the Court. 

Therefore in the interests of the administra¬ 
tion of justice the Court cannot overlook 
this contempt.*’ 

The imposition of a nonrnal fine ha* 
been found to be useless. The ink was 
hardly dry on that judgment before the 
offence was repeated. If an individual 
had been libelled a substantial sum would 
have been awarded for damages on the 
principle that 0 newspaper should not he 
tempted to increase its profits by en¬ 
croaching on private rights. We are now 
acting in defence of public rights. The 
respondent must pay a fine of Rs. 5,000 
and the costs of the Rule. We allow a 
week for the payment of the fine. 

Crump, J. —So far a.s principles go I 
have nothing to add to what I have said 
in my judgment of September 20, 1922. 
The article now in quest ; on is plairly a 
contempt ard in view of the past record 
of this paper I agree that the time for 
leniency is gone. In the last cafe we 
dealt leniently with the of'ence because it 
was apparent to us that tfie true limita¬ 
tions on criticism of tl is nalure were im¬ 
perfectly undeistood. and we hoped that 
the result of our order would he that such 
criticism would he corfined within its 
proper limits. The result has ret teen 
ach eved. The apology in the present case 
cor not he accepted. It is rot the fist 
instance of careless supenis’on, : nd m 
apology dees not remedy the evil caused 
by publication cf the objectionable matter. 
If, as I have already rcinled cut, we ret 
in the interest? of Ihe administration of 
justice, it is clear th.it vhi’e rn apo’ogy 
may be to some extent a fcpa ratio n cn 
the.part of Ihe offender, it cannot overtake 
and counteract the mischief-a]read 4 done 
by the original publication. Where the 
publication is due to a repetition cf 
negligence winch has been cordoned in 
the past,, an apclogy becomes Jitlle more 
than an idle form. I agree in the order 
proposed. . n 

• Buie ft: ade a bsoluU . 

z. r. . - * 
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fenced by a Criminal Court for beaf! nS 
OTJDH JUDICIAL COMMISSIONERS Chandika. There was peace for a few 

COURT. years while Sheo Ambar was away in 

Criminal Appeal No. 236 op 1923. Burma. On Sheo Ambar's return about 

Julv 0, 1923. three years ago disputes started again. 

Present: —Mr. Drial. A. T. C., and Recently Chandika had brought a crimi- 


Mr. Cuming, A. J. C. 

SHEO AMBAR and others— 

Pr 1 s oners—Appellants 
versus 

EMPEROR —Complainant. 

Evidence Act (I of 1872), s. .30 — Confession of 
co-accused, value of — Corroboration, necessity of 
—Confession, what amounts to — Motive, whether 
corroboration. 

Evidence of motive is not a corroboration of 
any of the incidents of the crime, fp. 441, col. 1.] 
Hira Lai v. Emperor. .7 Iud. Cas. 1012; 13 O. 
C. 243; ti Cr. L. J. 554, relied on. 

The statement of an accomplice can be takfn 
Into consideration under section 30 of the Evi¬ 
dence Act, only when he admits his own guilt 
to the same extent to which he implicates others. 

rp. 441. cob 2 -i 

The word ‘‘confession" in section 3 ° *** the Evi¬ 
dence Act cannot be construed as including a mere 
inculpatory admission which falls short of beirg 
an admission of guilt, fp. 441, col. 2.] 

Queen-Empress v. Jagrup, 7 A. 646; A. W. N. 
(1885) 1 31: 4 Tnd. Dec. (N. s.) 790, relied on. 

A confession unsupported by other testimony 
is evidence of the weakest kind against a co-accus- 
ed. [p. 442# col. 1 d 

Khanjan v. Queen-Empress, 4 O. C. 60, Sri Krishna 
v. King- Emperor, 6 O. C. 204 at p. 209 and Pagh - 
bir v. King-Emperor, 11 O. C. 328; 8 Cr. L. J. 
393, followed. 

Criminal appeal against an order of the 
Sessions Judge, Eyzabad, dated the 26th 
May 1923. 

Messrs. K. P. Singh and E. R. Quhvai, 
for the Appellants. 

The Government Pleader, forthe Crown. 
JUDGMENT. —Sl.eo Am bar, Ram Saran, 
and Din Bandh, all Brahmans, have been 
convicted by the learned Judge of 
Eyzabad of an offence of murdei a n d 
sentenced to death. Their appeal and a 
reference by the learned Judge for the 
confirmation of the ?entences of death 
are before us for decision. Chandika 
Brahman, who was murdered, was brother 
of the grandfather of Sheo Ambar a n d 
Ram Saran appellants. There was a 
family dispute between them over the 
property o! a deceased female of the 
family.' There had been litigation bet¬ 
ween the parties for some years, and 
24 years ago Sheo Ambar and his 

brother had been convicted and sen¬ 


na 1 case and a civil suit against the 
two brothers: the criminal case was 
compromised, but the hearire of the civil 
suit was fixed for the 18th of January 
last. Chandika left home on ihe morn¬ 
ing before dawn on the i6th of January 
for Pyzibad to attend to the civil suit. 
His son Mahadeo has described b^w the 
murder was discoveied. A few minutes 
after sunrise a resident of vilhge 
Mitheeaon came end stated to him that 
his father's dead body wa s lying by the 
road side. He went to the snot and 
found that his father l ad been k’lted by 
the side of the kaehha road which goes 
to Fyzabad The place is about a mile 
from Mahadeo's hor?e. Seme of the 
clothes carried by Chandika were pass¬ 
ing. He at once suspected Shro ArrhrT 
and Ram Saran and also Ihe other 
accused persons whom he considered to 
be their associates. A report was made 
at the Police station eleven nri^es away 
at ip. if. The chewkidar of viPare 
Mill e-aon made the report r.rd in this 
report no suspicion is expressed ?.ra ; rst 
any particular accused. Th ; s, however, 
is a matter of small account bccar.se the 
murder must have come as a sheck lo 
Mahadeo and he could not be expected 
at such a t ! me to give detailed informa¬ 
tion to the chowkldor to carry to Ihe 
Police station. The Inv e stirating Officer, 
Munshi Mohammad Baqar Khan (r. W. 
No. 10), reached the seere “of the occur¬ 
rence at it p. m. that night. He has 
detailed all the evidence wh ; ch he has 
obtained to connect the appellants wi f h 
the crime. He took steps to arrest 
Sheo Ambar, Ram Saran, Janpa and Din 
Bandh and Bhagwali aga**nst whom 
suspicion was expressed by Mahadeo. 
Janga and Din Bandh were arrested at 
their houses on the 17th. The same 
dav their houses Were searched and a 
bed-spread knthri of dbussa cloth was 
recovered from Din Bandh's house. It 
has been certified by the Imperial 
Serologist to contain two small spots of 
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human Wood. On 19th January, on 

information received either from Din 
Bandh a'loie or from Din Bandh and 
Jan^a both a dhoti and an angocha w e re 

recovered out of a stack of dhak leaves 

at a .little distance from the scene of 
the occurrence. These two accused Were 
arrested and sent to the Fyzabad Jail 
on the 20th. O11 the 2ist Din Bandh 
made a statement before th e Committing 
Magistrate. As this statement is practi¬ 
cal the sole basis for the conviction 
of all the three appellants it may be 
quoted at length to determine its nature 
and the value that should he attached to 


1 * 9*3 


it:— 


“Musammat Ram Dei was Cbandika's 
aunt and th e re was dispute between 
Chandika and Shec Ambar regarding her 
property. She was Sheo Am bar's grand¬ 
mother. There w as a case m the Civil 
Cmrt and 18th was the date of hearing 
fixed therefor., Chandika was going to 
pyxabad in connection with the above 
case. Junta, Bhagw.iti, Rom Siran, 
Sheo Ambar and I were . sitting under 
a tree beside the road near 
K'ichbera in th e jungle of Mithepur. It 
was Tuesday morning. (Chand ka) was 
on his way. when he reached tbe p’ace 
(where we’ were sitt ng) it was all dark. 
Ram Saran, his younger brother, that is, 
Sheo Ambar’s younger brolher, recognised 
him. Janga said to Sheo Ambar that 
Chandika was going. Thereupon both Bhag- 
wati aud Sheo Ambar started. Having 
reached near Chandika, Bhagwati gave a 
lalhi blow from behind and Sheo Ambar 
struck with a- bank*. Sheo Ambar had a 
banka with him. -Then Chandika gave an 
alum, whereupon Janga, Ram Saran and 
I also went there from beneath the tree 
and said, ‘Will you muiderhim culright*. 
Sheo Ambar was hitting him with a 
banka and killed him outright. In the 
meantime three persons were seen coming 
on the road from the southern direction. 
Thereupon Sheo Atnbar and Bhagwati 
dragging the corpse, put it in under a 
Sirsi tree away fram the road. I, Pam 
Saran and Janga Tan away to our houses. 
Sheo Ambar and Bhagwati also made off 
ti their houses. Bhagwati and Sh e o 
^mtnr ran away.at that time. 

Formerly Sheo Ambar was at Rangoon' 


and was intending to go there aea?n after 
this oase was settled. Bhagwati had also 
tun away with a woman to Rangoon 
when Sheo Am bar was there. The name 
of the woman is Birji. Now Birji -lives 
a t her house, that is, at her brothel's 
house. Bhagwati and Sheo Ambar had 
taken the blanket, gilaf ard chorient ; 
dhoti, kurta and shoes were on the person 
of the deceased. I do not krow whether 
(the deceased) had anv ca>h about him. 
The dhak wood, having been cut was 
lvine in Sheo Am bar's field and he (Sheo 
Ambar) had concealed Chandik°'s dhoti, 
angocha and charban there. The Sub- 
Tnspectorhad recovered all these things 
before me at the time of investigation. 
A dav before the occurrence it was 
agreed upon at Jan^a's house that 
Chandika should be beaten when he goes 
to the Court. We the five persons bad 
conspired that he m a v not reach (the 
Court) on the date of hearing. But those 
persons killed him outright. Sheo /mb^r 
had gone ah^ad w : th n h”vha. Lai 
Bahadur Pnnd : t, had told Ch*>nd ; ka the 

auspicious time to a.lterd the Corrt. 
Lai Bahadur is the father of th ; s Bbap- 
wati. Bhagwati told Jarra first and 
then to Sheo Ambar that Chandika would 
go at that particular time; that is. the 
next dav, earlv at dawn during twilight. 
Ihev ] ad taken the propeity of the 
d ? cea c ed. so that it mav be understood 
that some dacofts had kilted and robbed 
mm of his property. Sheo Ambar came 
and woke all of us. saving. ‘Coire. t] e 
time is near a t rand.' Sheo Ambar. 
Janga, Bhagwati and I reached the place 
of occurrence first; and subsequently 
Ram Saran arrived and sa»‘d that Ckardifca 
had abeady started. The place where 

we were sitting was the one pre'vicuslv 
fixed and is situate at a distance of 
less than a mi T e from our village, Tt was 
two or three gharis before sunrise. I have 
made this st?tement out of my free will. 
There is no.Police man here in sight at this 
time. I havehecn in the J^i lock up since 
yesterday No undue influence has been 
brought to bfar upon me in respect of 
the above statement. THnkirf God to 
be above me, I make this statement.” 

. *fj® r ®? or< J of D’n Bandh's statement in 

the Court of the Committing M*glslx*te 
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consideration when he himself ndmit9 hi‘3 

own guilt to the same extent to which 
he implicates, other?. To use the words 
ot Mr. Justice Straight, " What was 
intended bv section 30 was that where a 
prisoner to use a popular phrase—‘makes 
a clean breast of it’, and unreservedly con¬ 
fesses. his own guilt, and at the same 
liirre implicates another person who is 
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Is so short that it is not clear whether 
in that Court he d?s ; red to retract the 
above statement or not. He denied hav¬ 
ing ki’led Caandika but when questioned 
as + o the correctness of th ; s statement h e 
repl’ed “ Yes. this statement A (1) which 
had been read Over to me is correct. I 
made this v e iy statement.” The Committ- 

imr MO'istrate ought to have questioned ume implicates another person who is 

® n 1a ?^ nd w fu ^ er .^ e n ' atter to jointly tried with him for the sime offeree 

explain why wh?le admitting th^ staff— bis ronf^-civ-n 4.-1_ ’ 

ment 

the —— > >>v/u*> uu 4 191 ivi,a \ uui 

Banlh specifically retracted this'state¬ 
ment. He explained as follows bow he 
came to make this statemei.t. 

" I was suffering from gidd ness and 
made the statement whi’e rot i n my 
prooer senses at the instance of the 
Thanadar. I made that statement be¬ 
cause the Thanadar had promised to ret 
me pardoned and released. I was kopt 
separate from others and was to’d that 
I was accepted as an informer. T was at 
mv house. I am under surveillance/* 

The reasonin'* of tj e learned Judge put 
shortly is this. Din B’ndh's statement 

of 2Tst January amounted to a confess : o n 
and was relevant as evidence against him 
though retracted. Taken in conjunction 
with the recovery of blood stained, kathri 
fr >m his possess*on*nside his house the evi¬ 
dence was sufficient to prove his rviit. The 
Judge Ins not believed the evidence that 
the deceased’s %heels were recovered on 
information given by Din Bardh. As 
regards the other two appellants Din 
Band Vs statement may be taken into con¬ 
sideration by the Co M rt as ara'nst them 
and the fact of their enmity with Chand’ka 
was sufficient to confirm the truth 
of this statement of Din Bandh. Jarga 
was also implicated in this statement hut 
the learned Judge acquitted him hecav se 
that accused person had no motive to 
commit the murder. 

. 1 n . 0u e r °P T nion Din Bandh’s statement 
isn->t of sich anatarea 8 tobeco n ^lus : ve 
proof of the gudt of the co-accuseds Sheo 
Ambar and Ram Sara ft. Evidence of 
motive is not a corroboration of anv of 
the incidents of the crime. To begin 
with, the statement is not a concession of 
the gudt of murder by D n Bandh. The 
statement of an accomplice is taken into 


..— —w —* n, utvcuioc iiJtr 

si on of his own guilt operates as a sort 
of sanction which to some extent takes 
the place of the sinetion of an oath, 
and so a/fords som e guar ntee t’ at the 
whole statement is a tme one. But 
w -ere # there is no full and complete 
admis c ion of guilt no such sar.ctVn or 

guarantee exists, and for this rerson the 

word ' con ess:on ' in section 30 cr nnot 
be Construed as : nc!udin rr a mere inru’pa- 
tory ad mission which fads short of being 
an admiss ; ou of uui’t” Queen-Empress 
v. J'lprup (ij. The learned Judge of 
the lower Co-rt was of opinion 
that Din Bandh made a con'cesfon 

A , 1 f • re he kt ew that Sheo 

Am ar carr ed a banka and mud be 

presume! to have known that murder 
was likely to take place when Chandika 
was assaulted. Hehas, however, overlook¬ 
ed the distinct statement of Din Bandh 
that Sheo Ambar had gone ahead w r th 
a banka. This must have been before 
sunrise *n the dark and the whole lenor 
of Dm Bandh s sfateme-t indicates that 
trie attack with the banka came to him 
as a great surprise. According to him 
the accomplices had only agreed to teat 
Chandka and this more severe form of 
attack was unexpected. These are the 
words used bv him: "Thereupon both 
Bhagwat. an 1 Sheo Ambar stated 
Hiving reached near Chandika, Bliag- 
" ave n lathi blow from belrnd 
and Sheo Ambar struck with a banka. 
Sheo Ambar had a banka with him 
Then Chan 'iks gave an alarm 
whereupon Jang a> Ram s.ira n and I abo 
went there from beneath the trees and 

(n^s.) 7 799 *°’ A ’ W ‘ N ' (l885) I3I; 4 hKh Dec ' 
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Said, 'Will you murder him outright? 
Sheo Ambar was hitting him outright.” 

Ou such a statement Din Bandh cannot 
be said to have confessed to the guilt of 
murder. The learned Government Pleader 

referred to the ruling reported 

in Emperor v. Kchri (*.) and 

argued that the confession of an 

accomplice by itself is sufficient to sup¬ 
port a conviction of accused persons. 
As already pointed °ul the confession, 
hnvever, must be of the s:me crime of 
which the accused ore being tried. The 
ruling, moreover, is no authority for the 
proposit on that such a confess : on would 
be sufficient in the entire absence of 
any cor'oborative evidence, In his judg¬ 
ment Mr. Justice Richards has mention- 
el several cerroborative facts in support of 
the confession of tie accomplice in that 
case. In this Court there has been a 
series of rulings for rearly a quarter of 
a century emphasising the necessity of cor¬ 
roborative evidence. In Khanjan v. Queen - 
Empr. ss ( 0 . the Judicial Commissioner 
pointed out in 1901 that the conftss'onis to 
be taken into consideration to corroborate 
otherevid ence. Tnis pdncip’e was affirmed 
in Sri Krishna v. King-Emperor h,). Jn 
Raghbir v. King Emperor (5) a Bench 
of this Court laid down that a. co des ion 
unsupported by other testimony is evidt n:e 
of the weakest kind against a cc-accused. 
In I 9 i> another Bench of this Court 
was of opinion that the value cf a con¬ 
fession taken into cons’ceration under sec¬ 
tion 30 of the Evidence Act w..s very 
small and did not constitute legally suffi¬ 
cient coroboration of the testimony of an 
approver either as to the crime or tie 
identity of the person affected. 

Motive by itself is not corroborative 
evidence of Bin BanJh’s statement 
[Hira Lai v . Emperor (t)]. Consider¬ 
ing the matter more closely it is not 
proved that Sheo Ambar and Ram 
Saran were the only enemies of Chandika 
in the neighbourhood. It appears from 

(2) 29 A. 434: 4 A « b. J. 310; A. W. N. (1907) 

I40; 5 Cr. I/. J. 360. 

(3) 4 O. C. 69. 

fc. (4) 6 O. C. 204 at p. 209. 

f (5) 11 O. C. 328; 8 Cr. I,. J. 393 . 

f (6) 7 lud. Cas. 1012; i:, 0 . C. 2431 11 Cr. J. 
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the testimony of Gaya D?t, prosecutlatt 
witness, that Chandika was a man of 
many activities and such a wa* 

likely to have many enemies. The wit¬ 
ness c aid: 

“Chandika was a well-known man. 
He used to collect rent of two villages 
on behalf of B. Baldeo Prasad Vakil. 
He us?d to lend money in cash and also 
grain for seed and food/' 

In our opin : cn the evidence on the 
record, when properly tested, falls very 
short of establishing the complicity of 
Sheo Ambar and Ram Si ran. 

The next quest'on :s whether Din 
Bmdh can be convicted of murder. As 
explained above, his statement which is 
called a confession is not an admission 
of the crime of murder. Haying regard 
to the habits and mode of life of villagers 
two small stains on a bed-sprerd could be 
caused in various ways w’thout ra'S'rg a 
presumption that Dir Bandh took part 
in the murder. In his statement he 
make no mention of the allged re¬ 
covery of ti e deceased's clothes on 
information given by him. The lower 
Court has not relied upon the prosecution 
evidence produced to prove th"t it was 
cn hs information that the art Vies were 
found in a h e ap of leaves. Ke had cnce 
been bound ever for bad livelihood and 
was consequently under the influence of 
the Police. Though a bicod stained cover¬ 
let was found in h»s house on the 17th 
he was not arrested till the igtn; so it 
is probable that what he says is true 
and that he was given a promise of a 
pardon to induce him to make the state¬ 
ment which be did ou 21st January. 
In bis case also the evidence, in oil* 
opinion, is not sufficient for a convic¬ 
tion. We set aside the convictions and 
sentences of all tLe three appellants and 
direct that they be released at .or.ee. 

z. k. Conviction set aside. 



Indian cases, 


44 $ 


Vol. 775 

SH*R SIWGH l>. EMPErO*. 

LAHORE HIGH COURT. 

Criminal Appeal No. 1046 of 1922. 

March 19. 1023. 

Pirsent :—Sir Shadi Lai, Kt.. Chief Justice, 
and Mr. Justice LeRossiVr.ol. 

SHER SINGH—C3n\tct—Appellant 

versus 

EMPEROR— respondent. 

Penal Code (Act XL V of 1S60), s. S4— Un¬ 
soundness of mind—Medical and legal paints of 
view—Person conscious of doing wrong, whether of 
unsound mind. 

The medical and the legal standard s of sanity 
are not identical. From the medical point of view 
every man at the time when he Commits a 
murder is insane, that is, he is not i n a sound, 
healthy normal condition, but from the legal point 
of view a man must be held to be sane so long as 
he is able to distinguish between right and wr< rg, 
so long as he knows that the offence he is commit¬ 
ting 19 a wrong thing to do, so long as he has a guilty 
mind. ip. 44^» col. i.] 

A person who is in a highly excited and 
unbalanced condition. but is nevertheless 
conscious that what lie is doing is wrong and a 
crime cannot be said to be of unsound mind within 
the meaning of section 84 of the Penal Code, 
[p. 444.. col. x.) 

Criminal appeal from an order of the 
Sessions Judge, Jhelum, dated the 28th 
August IQ2 2. 

Mr. Ishw.ir Das KJianna, for the 
Apellant. 

Mr. Jai Lai, for the Respondent. 

JUDGMENT. —On the rst of February 
1920 the appellant Sher S»nrh attempted 
to kill his w ; fe and his mother-in-few and 
did kill his brother-in-law Balwant Sirph 
and subsequently set fire to the hut 
b?longing to his mother-in-law. Tie has 
been convicted in respect o f all four 
offences and sentenced under section *0?, 
Indian Pern l Code, in respect of the 
murder of Balwant Singh to transporta¬ 
tion for life, in respect o f the offence of 
arsm to three years' riooro’is imprison- 

it and in respect of the two offences 

of attempted murder to seven vears* trans- 

pirkation in each cise, with a proviso 

that all the sentences are to run concur¬ 
rently. 

fac * sof the case a re not challenged. 
Jhie anuellant at the time of the commit 
sioi of the offences was emploved in the 
army but had omj 0.1 leave to his 
horn-, o. the date in question he had 
gone to his mother-in-law's to ask for the 
hand of his sister-in-law for his younger 


brother. On the r e fusal of his prayt-r he 
fell into 0 rape and with a razor wh’ch 
was lying on his bed attempted to cut 
h’s wife's throat and when she was rescu¬ 
ed he turned upon his mo f her-in-law. 
She was rescued by the witnesses. 
Ganesha S : neh and Banshi Ram. and all 
threeleftthe court yard whereupon the 
appellant shut the door after them and 
remained inside the house with Balwant 
Singh, his brother-in-law, aged about 10. 
Shortly after smoke was s^en issuing from 
the kolhrt. The villagers collected and, 
as the appellant refusedtc open the door, 
a hole was made in the roof and the 
appellant was ordered to hr ; rg out 
Balwant Singh and Kartar Kaur, the 
appellant’s sister-in-law who also had 
remained inside the house when the appel¬ 
lant shut the door. He replied that he 
had a revolver and would shoot anybody 
who aporo'.ched. Thereupon the door was 
broken in and Sher Singh who rushed out 
with a club wns over-powered. Balwant 
Sin-’h was found inside the hut will) his 
throat cut and h’s abdomen slashed open. 
Musftmmnt Kartar Kaur was un ; njured a r d 
wj,s removed safely j lthouph the hut was 
burnt down- 

O i behalf of the appellant the contention 
is. that he was insane at tie tiire when 
these offences were committed, and great 
stress is 1 aid before ns on tl e evidence of 

Major Cox, Superintendent of tl e I.r nr.fi c 

Asvlum, T abore. who stated that Ihe ap¬ 
pellant was admitted to the A Q ylum c n 
the 27II1 of March iO^o, and was pro¬ 
nounced sane rn the 28th of November 
1Q2 r. Whilst in the Asylum and at the 
time of his entrance, tie mpcllrnt was 
suffering from hotatonia and the witness 
was of the opinion, after hea ring the facts 
of the case, that the appellant did not 
know whet he was doing at the time of 
the murder ard was insane at that time. 
Tne learned Sessions Judge, agreeing with 
the Assessors was of the op’nion that, 
though the appellant, some considerable’ 
time after the commiss'on of the offence 
became insane, lie was not insane at the 
time of the murder, and there are suffici¬ 
ent reasons, in our opinion, for hoJd'ng 
that h's contusion's correct. Undoubted¬ 
ly the appellant at the time when he 
committed these offences had in him the 
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seeds of insanity and there seetus 110 
Teason to doubt that he had a fit of 
insanity, which Insted for two months, 
fourteen vears before Ihe date of the 
offences. Since that date, however, lie 
appears t: have been sane and, as men¬ 
tioned above, was accepted for service in 
the Army and was employed in the 
Army at the lime of the offences. On 
arrest notlrng abnormal in his condition 
was noticed by either the Police or the 
Magistrate and even the Civil Surgeon of 
Sarjodha, who examined him on the 
4th of February 1920, perceived nothing 
abnormal in his condition. It was only 
about a month later, that signs of insanity 
were observed in him. 

It is not necessary tolioMthat Major 
Cox’s opinion is incorrect, for the medical 
and the leeral standards of sanity are rot 
identical. From the medical po'ntofview 
it is probably correct to say that every 
man at the time when he commits a 
murder is insane, that is, l e is not in a 
sound, healthv normal condition, tilt fiom 
the legal point of view a man must le 
hold to be sane so Ion"* as he is able to 
distinguish between right ard wierg. so 
long as he km wsthat the offence he is 
cam mitt in* 7 is a wren" tjing to do, so 
loii 7 as he has a guilty mind. In this 
case the appellant w>»s sane en r ugh to 
be anxious to secure h r s sister- n-law's 
liapd for his brother and to feel anfer 
and resentment ' when his request Was 
refused. He also threatened to shoot 
ajivbody who interfered wilh him and 
immed : ately a ter his arrest made what 
we are told by the .Sub-Inspector was a 
sensible and rational statemer t. 

Fot these reasons we acree with the 
learned Sessions Judge that, though at 
the tune of the Commission of the offences 
the appellant wasin a highly exci'ed and 
unbalanced condition, he was. nevert 1 eless, 
conscious that what he was drjng was 

wrong and a crime and we disnrss his 
appeals and maintain the sentences. 

Z. K. t Appeals dismissed. 
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MADRAS HIGH COURT. 

Criminal Revision Cases Nos. 278 and 

.. OF 192 3. 

(Taken up Case No. 18 of 1923 

AND 

Criminal Revision Petition No. 290 

of 1923). 

November 20, ia"3. 

Present: —Mr. Justice Odgers and 
Mr Justice Wallace. 

In re P. KOTTOOPA THEVAN 
and others—petitioners. 

Penal Code (Act XL V of 1S60), ss, 34, 
T 49 « 395 — Dacoity by fore* of s. 34 or 149— 

Charje — Como!id'tied sentences . 

To constitute the offence of dacoity, it is neces 
8 ary to prove that five 0 t more person? join*d in 
a robbery. A conviction for dac. ity band either 
on a finding of 001nm.11 object rot charged, or on 
evidence which dors not prove Ihe essential in¬ 
gredients of the offence cenre.t be fuflaijud. To 
justify a conviction for dacoity by the applica¬ 
tion of section 34 or i 4 o, p< r al Cede. it is 
necessary to chaigc and prove that the unlawful 
assembly as a whale had the common int< nticn 
of committing daenritv or that each accused knew 
that dacoity was likely t 0 be cormitted ir pro¬ 
secution of the Common object of the unlawful 
assembly. [p. 445, col. 2 ] 

here the accused weie charged with beirg 
members of an unlawful assembly whose common 
object was to commit mischicf'and eauff hurt, 
but there was no count in the charge that the 
common object of the unlawful assembly was to 
commit dacoity or to cause hurt for the purpose 
of committing theft, no conviction for dacoity 1 y 
force of section 34 or 149, p Cn ?.l Cede,'can 
be sustained, [p. 445, c 0 l. 2.] 

It is not proper to pass consolidated sentences 
on an accused person for a number of offences. 
tP. 446, col. i.l 

Ca c e t- ken rp under the orders of 
Mr. Justice Coleridge, dated the 10th 
Apr 1 1923, and petitions under sec¬ 

tions 43a and 439 c f the Code 
01 Crinrnal Procedure, 1898, prey¬ 
ing the H’gh Court to rev's e the judg¬ 
ment of the Sessions Tudve, Tinne- 
velly, in Crinrnal Appeals No S . 76 and 

79 of 1932, dated the ^ist March 
1923. - 

Mr. T . Raiigncftariar. with h’m 
Mr. A. Snratigactarfar, for the Peti¬ 
tioners 1 My contention ; s that the several 
ingredients necessary to const'tute tie 
offence of dacoity are not present in the 
case and so the petitioaers cannot be con¬ 
victed for dacoity. 

The prosecution case from the begin¬ 
ning is that the petitioner a came to 
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Iluvankul.m village to attack the Adi- 
Dravidus and the common object w.th 
which the petitioners are charged is 
to cause hurt and misclnef. There is 
absoluely no evidence that five people 
joined together and carried away the 
property and in so carrying away 11 ey 
caus-d hurt. This is not a case of 
d.coity by extortion. The petitioners 
hive not been charged as hav.ng had 
the common intention of committing 
daco'ty. The mere fact t. at some of the 
members ot the un'awful assembly m the 
course of the s.nne transact on commit 
robbery cannot render the other ni» mbeis 
constructively t able for this same offence 

Mr. V . L. Elltira, lor the Public prose¬ 
cutor, lor the Ciown:—It s true there is 
no evidence ti.a 5 people joned together 
and comm.tted robbery But the petitioners 
are con>tructively table for the oTence 
under section 34 as also under sect.on 149 
because tx ey must ho\e known that 
dico ty was likely to be committed. 

Further, a consolidated sentence for tie 
various offences they have bei n found 
guilty of, is bad. I<or, an Appellate Cou r t 
cannot know what is the sentence for 
each particular olfence and n cuse of 
reversal of con\iction i°r any one offence, 
the Appellate Court may find it dfficult 
what pjition ol the senten e has to be 
reduced. 

Mr. Rmgachunar :—The petitioner^ have 
been cnarged under sect on 34 or J49. 
So they cannot be convicted under these 
sections. 

As regards the coa sol'dated sentences 
there is no legal prohibition. 

ORDER.— Petitioners in this case were 
convicted before the Assistant Sessions 
Judge of Tinnevelly, by a Jur}*, of ti e 
offence of d.tcoity, and by the Assistant 
Sessions Judge himself of the offence 
rioting, and by force of section J49, 
Indian Penal Code causing various kinds 
of hurt. On appeal, the Sessions Jud<-e 
reversed the convictions under sections 324 
and 325, Indian PeaalCoJe, by force of 
section 149 and sustained the convictions 
under sections 395, 147 and 323, Indian 
Pend Code. Petitioners contend that 
there was no legal material on which a con- 
vfc.ioj uadv.r section 395, Indian Penal 
Code, can be sustained. 


I 


The fa c ts, which before us as a Court 
of Re vis.on may not be traversed, are 
that an unlawful assembly, of which 
petitioners are said to h.ve been mem¬ 
bers, attacked the Adi Dravida village 
of Illivankulam with ti e common object 
of committing mischief to the properties 
of tne residents and hurt to their per¬ 
sons, that mischief au.l hvrt were so 
caused and that in tne coi rse of tbs 
outrage, various articles of property be- 
lon .ing to various inhabitants weie car¬ 
ried oif by persons in the mob. 

Now ther e is no e.idence th-.t any 
such article was canied on by 5 or more 
persons, or that 5 or more persons in¬ 
vaded any hous , caused hurt to the in¬ 
mates for the purpose of committing theft 
there, and carr ed 04 ..rPcIes therefrom. 
The only evidence that we can find of 
theft of articles from a house tr person, 
accompanied by the use of hi rt or 
violence to the inhabitants of the house, 
or to that person, is as follows ;—Pro¬ 
secution 7th witness says that accused 
Nos. 5, 6 and 10 beat him with sticks, and 
then entered hishouseand looted it, and 
prosecution 10th witness says that the 9th 
accused beat him with a stick and then 
stole vessels from h»s house. In neither 
case, is th e re any evidence that 5 or more 
persons joined iu these robberies. 

Prtma facie then, there is no evidence 
that any dacoity was committed. The 
only le^al justification fo r a conviction 
for dacoity then, must rest on an applica¬ 
tion of section 34 or section 149, Indian 
Penal Code. For either section t 0 apply, 
it was necessary to charge and prove 
that tie unlawful .assembly as a whoie 
had the common intention of Committing 
dacoity, or that each accused knew that 
dacoity was likely to be committed in 
prosecution of the common object of the 
unlawful assembly. ^sochar. ein such tenor 
wa^ framed against accused; nor we*e they 
called upon to defend themselves on such 
a count. In the charge framed, they were 
no doubt called upon to defend them¬ 
selves, inter alia, against the charge of 
being members of an unlawful assembly, 
whose common object was to commit 
mischief and cause hurt. But there was 
no count in the charge that the common 
object of the unlawful assembly was tg 
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commit chcoity, or to cause hurt for 
the purpose of committing theft, without 
wh.ch i:o conviction for dr.co ty bviorcc 
ot sect’oa 34 or section 149, Indian Penal 
Code, can be sustained. Again. 10 doubt, 
all the accused w^re charged substantively 
With the offer.ee of “dacoity by robbing 
Sankarapandyan and oth e rs," but, as we 
have pointed out there is no evidence 
that any or all of the accused directly 
committed dacoity. 

The conviction for dacoity, based 
eithei on a finding of a common object 
not charged, or on evidence, which does not 
prove the essential ingredients of tire 
offence, cannot be sustained. The learned 
Assistant Sessions Judge, therefore, mis¬ 
directed the Jury and should have directed 
them that a conviction for dacoity could 
not be sustained on the charge and the 
evidence. We must, therefore, as this is 
a case of an illegal conviction, interfere 
in revision aid set aside the conviction of 
the petitioners for dacoity. 

There is evidence, however, that 
accused Nos. 1, 2, 3, and 9 committed 
theft fP. W. No. 5;, that accused Nos. 5, 
6 a n d 10 committed robbery (p. W. 
No. 7); and that the 9th accused committed 
robbery (P. W. No! ioj. As they have 
been chaiged with dacoity th e v may be 
convicted of these lesser offences ol thesame 
kind- We, theretore, con v ict the accused 
Nos. 5, 6, 9 and 10 of the offence of robbery 
under section392, Indian Penal Code, and 
accused Nos. 1, ?. and 3 of the offence of 
theft under section379, Indian Penal Code- 
• As to sentences, the method of Ihe 
Assistant Sessions Judge of passing one 
consolidated sentence for all offences is 
not a happy one, and leads to complica¬ 
tions as we now find. We do not know 
what sentence he intended to inflict for the 
offence of dacoity. Considering that dceoity 
was one of the offences which he found 
proved, the sentences were extremely 
lenient. Though we hold that no dacoity 
was proved to have been committed, we 
agree with the lower Courts tl.at a very 
serious and concerted attack was made on 
these unfortunate villagers. We do not 
find ourselves inclined to reduce the sen¬ 
tences by much. In the case of accused 
Nos. 4, 7 and 8 now acquitted of dacoity 
gad kiadrtd offences, we reduce the sen- 


(IPS 

fences by six months. In the case of accused 
Nos. t, 2, 3, 5, 6, 9 and 10 now acquitted 
of Jr.coity, but convicted of robbery 
or thett, c.s above, we reduce the sentences 
by ihree months. The lower Appellate 
Court’s order under section J06, Criminal 
■Procedure Code, will stand. 

v. n. v. Conviction for dacoity set aside. 


LAHORE HIGH COURT. 

Criminai Appeal No. 1176 of 1922. 

February 19, 1923. 

Present: —Mr. Justice Scott-Smith. 
GHUI.AM AND OTHERS—CONVICTS— 

Appellants 

versus 

EMPEROR —Repondent. 

Pi'tiril Code (Act XL V of i860), ss. 442, 458— 
House-breaking — Entry , actual , not effected — Ap¬ 
plicability of s. 458— Person who has not himself 
made preparation , -whether guilty of offence. 

Accused having made a hole in the wall of com¬ 
plainant's «liop found that th<ir "ay was blocked 
by the presence of beams on the other side of the 
w'nll and they could not, therefore, enter the shop • 

Held, that as there waa no entry into the shop 
"lthin the meaning of section 442 of the Penal 
Cede accmed were guilty not cl house-breaking 
but merely of an attempt to commit house-break- 

J ug. IP-447* col. zj 

.Section 458 of the Penal Code applies only to 
the house-breaker who has actually himself made 
preparation for causing hurt to any person or for 
assaulting any person or for wrongfully restraining 
any person, etc., and not to his companions "ho 
themselves have not made such preparation. 
IP 447. col. 2.] 

Criminal appeal from an order of the 
Magistrate, Fir*t Class, exercising en¬ 
hanced powers under section 30, Criminal 
Procedure Code, Montgomery, dated the 
23rd November 1922. 

Mr. Cooper , f 0 r the Appellants. 

Mr. Amar Nath Chona, fox the Respond¬ 
ent. 

JUDGMENT.—The three appellants have 

been convicted of an offence under sec- 

tion 458, Indian Penal Code, and have 

been sentenced, Ghulam, son of Mutalli, 

s even years’ rigorous imprisonment, 

war yam, son of Mutalli, to five years’ 

rigorous imprisonment, and Waryam, son 

of Beg, to two 3 r ears’ rigorous imprison¬ 
ment. - 

Mr. Cooper, who appeared for the 
appella nts, di d not argue on the facts but 
urged that the offence of house-breaking 
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had not been committed because Ihfcie 
was no proof that any of the appellants 
had effected an entr> into any building 
within the meaning of section 442 oi the 
Indian Penal Code. The evidence shows 
that the would-be burglars first of all 
attempted to break into the house of 
Bahadur Singh (P. W. No. 1); they made a 
hole in the wall but owing to the pres¬ 
ence of some beams inside the shop they 
did not enter but proceeded to make a 
hole in the common wall of one Bahia 
(P. W. No. 5), and of Bahadur Singh. It was 
contended before the Magistrate that there 
could only be a conviction for an attempt 
to commit house-breaking. The Magistra 1 e, 
however, was of opinion that the c.a*e was 
analogous to that cf Illusl ration («) to 
section 445 oi the Indian Penal Code. The 
Illustration in question is as follows: 

“A commits house-trespass by making 
a hole 1 hrough the wall of Z’s house, ?iul 
putting his hand through the aperture. 
This is house-breaking.” 

The learned Magistrate says that when 
the accused had made the hole, and with 
the assistance of their hands found that 
their way was blocked, the offence of “lurk¬ 
ing house-breaking” was complete. I am 
unable to agree with this view. When the 
burglars had made the hole they found that 
their way was blocked by the presence 
of beams onthe other side of the wall, these 
beams prevented them from entering the 
shop and we certainly cannot assume that 
any one of the culprits actually put his 
hand right through the hole. I am unable 
to agree with Counsel for the Crown that 
the mere putting of a ha nd into a hole 
in the wall without putting it through the 
hole is an entry into the house within the 
meaning of section 442 of the Indian Penal 
Code. I thus hold that there was no 
complete house-breaking, but merely an 
attempt to commit house-breaking. 

It was found by the Magistrate that two 
of the appellants, Ghulam and Waryatn, 
son of Mutalli, were armed with lathis at 
the time and that, therefore, they were 
guilty of house*breaking within the mean¬ 
ing of section 458, Indian Penal Code. 
With regard to Waryam, son of Beg, he 
said that even if it be admitted that be ha d 
no dang then according to section 34 he is 
as mueh responsible for the actions of bis 


companions in being armed with lathis as 
if he himself had been aimed with a lathi. 
I am unable to accept this view of the law. 
In my opinion section 458 only applies 'o 
the house-breaker who actually has himself 
made preparation for causing hurt to any 
person or for assaulting any person and so 
on, and r.ot to h ; s companions as well, 
who themselves have not made such 
prepa ration. 

I, therefore, accept the appeal and 
alter the convictions of Ghulam and 
Waryam, son of Mutalli, to one under 
sections 458/511, Indian Penal Cede, and 
the conviction of War}am, son of Beg, 
into one under sections 457-511 of the 
Indian Penal Code. As War}am, son of 
Mutalli and Ghulam, previous convicts, 
have been convicted onl} of an attempt 
at house-breaking, section 15, Indian Penal 
Code, is inapplicable. The fact, however, 
that Ghulam has been three times pre¬ 
viously convicted may be taken into con¬ 
sideration in fixing his sentence. Waryam, 
son of Mutalli, has only been convicted 
o n ce befoic flu's and that was eighteen 
years before the present offeree. 

I sentence Ghulam to three years’ 
rigorous imprisonment, Waryam, son oi 
Mutalli, to two years’ rigorous imprison¬ 
ment and Waryam, son of Beg, to or.e 
year's rigorous imprisonment. In the case 
of the first tw) the imprisonment will 
include three months'solitary confinement 
and in that of Waryam, son of Beg, one 
month’s solitary confinement, 

z . k . Appeal accepted, 

LAHORE HIGH COURT. 

Criminal revision No. 1762 of 1922. 

February 12, 1923. 

Present * —Mr. Justice Abdul Raoof. 

ALIA—Convict—Petitioner 

versus 

EMPEROR— Respondent. 

Arms Act (XI of 1878), s. 19 (/)—Chhavi found 

in house in joint occupation of two persons — Posses- 

0 

Where a ckhavi is found in a house in the joint 
occupation of two persons it cannot be said with 
any degree of certainty that one of them was in 
exclusive possession thereof for the purposes of 
section 19 if) of the Anas Act. 

Criminal reviiion against the or del 
of the Additional Sessions Judge, Amritsar, 
dated ijth November 1922. 
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Mr. L Saunders, for the Petitioner. 

JUDGMENT.— The house of Patti and 
Alia was searched by the Police during 
the investgation in connection with a 
case of dacoity and a chhavi was found 
in it. The house admittedly was jointly 
owned and possessed by both. Therefore, 
both of them were tried and convicted 
under sect on 19 if) °f Act XI of 1678. 
O.i appeal the learned Additional Ses¬ 
sions Judge accepted Patti’s appeal and 
acquitted him. He, however, upheld the 
conviction of the petitioner, Ajia. 

For tne purposes of the decision of this 
petition for revision it is not necessary to 
decide whether the reasons given by the 
leuned Additional Sessions Judge for 
adopting this course weie goed or bad, 
for I am clearly of opinion that having 
regard to the fact that the chhavi was 
found in a house admittedly in the joint 
possession of beth tge accused, it could 
not be s:\id with any degree of cer¬ 
tainty tli it the petitioner Alia was in 
exclusive possession thereof. The peti¬ 
tioner must be given 1 he benefit of this 
doubt. 

I accordingly accept this petition for 
revision, and, setting aside Alia's conviction 
and sentence, order that he be acquitted 
and forthwith released. 

z, k. Conviction set aside . 


ALLAHABAD HIGH COURT. 

Criui al Reference No. 300 of 1923. 

June 0, 1923. 

Present: —Mr. Just.ce Kanhaiya Lai. 

ABDUL RASHID KHAN— applicant 

versus 

Hdjl NISAR MUHAMMAD KHAN and 
another—Opposite Parties. 

Workmans Breach of Contract Act (X 111 of 
* 859 )* 2, .4 — Proceedings under Act — Agreement 
executed in He** of former advance, validity oj. 

The "advance" mentioned in section 2 of the 
Workman’s Breach of Contract Act may be an 
advance made at the time of entering into the 
Contract or at some time earlier. 

Accused on being arrested under the Work¬ 
man's Breach of Contract Act and being charged 
with a bleach ot Contract executed another agree¬ 
ment in heu of the former advance to work for 
another period of one year for xhe complainant. 
He failed to carry out the agreement and proceed¬ 
ings under the Act were taken against him; 

Held, that the fresh agreement executed by the 
accused in lieu of the former advance was per¬ 


fectly valid and was recognised by section 4 of flic 
Workman's Breach of Contract Act. 

Crmi.nal Reterenceby the Sessions Judgej 
Mora dab ad, dated the 23rd of Apnl 

1923. 

Mr. M. A. Aziz Tor Mr. S. RazaAli), 
lor the Opposite Parties. 

JUDGMENT. —Th s is a reference by 
the Sessions Judge of Moradabad in a 
case in whch the accused Abdul Rash d 
Khan has been directed to pay Rs. 300 
to the coinpla.nunt Haji N.sar Muhammad 
Khan by certain instalments under sect.on 
2 of Act XIH of 1859 as amended by Act 
XII ot 1^20. It appears that in 1920 
Abdul Rash d Khan obta.ned an advance 
oi Rs. 300 lor doing a certa.n work. He 
worked 1 or a lew months alter the execu¬ 
tion ot the agreement but tailed to com¬ 
plete the engagement. He was arrested 
and on be ng charged w.th a breach oi 
the contract executed another agreement 
in lieu 0: the lormer advance to work lor 
another per.od ot one year. Thereupon 
the complu^nt ong.nully hied aga-nst him 
was withdrawn. Alter the execut.on of 
the second agreement he worked again 
for a latle whle and then broke olf the 
engagement The compl*. nant thereupon 
proceeded aga nst h m aga.n to enloice his 
agreement and obtained an order, the cor¬ 
rectness oi which forms the subject oi this 
reierence. The view taken by the learned 
Sessions Judge is that inasmuch as no 
advance in cash was made at the time of 
the second agreement, section 2 of Act XIH 
of 1859 as amended by Act XII ol 19 20 
wjs inapplcable. But the advance may 
be an advance made at that time tor the 
performance of the engagement or at some 
time earlier. 'Ihe new contract entered 
into under the ciicuinstances abjove men¬ 
tioned merely superseded the o.d con¬ 
tract, and its validity is recognised by 
section 4 of the Act, which provides thH 
the word “ contract " as used therein 
would include all contracts failing w*thn 
the meaning of the Indian Contract Act 
of 1872 except where the period specifi¬ 
ed for performance exceeds one year. 
The new contract provided tor the per¬ 
formance ot the engagement. 1 or one year 
only and was vaftd&nd enforceable. The 
order ot the Try.ng Magistrate need not, 
therefore, be disturbed. 

z. k. Recommendation rejected) 
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BOMBAY HIGH COURT. 

Second Civil, Appeal No. 836 of 1917. 

November 8 19:2. 

P/esent: —S ; r Normaa Mncleod. Kt., Chief 
Justice, and Mr. Justice Crump. 

BAB USING NARAYANJI RAJESHIRKE 

—Appellant 

versus 

SAMBHAJI SHIWAJI RAJE SHIRKK 

—-Respondent. 

Partition, suit for —Khotki lands — Questions be¬ 
tween mortgagor and mortgagee — Procedure. 

In partiton suits relating to khotki lands it is 
advisable that any question: relating to disputes 
with regard to particulars between a mortgagor 
and a mortgagee should be kept out of the suit, 
or if they are taken up in the course of the trial, 
very great care should be taken to keep such ques¬ 
tions separate as far as possible, [p. 149 , col. 2.1 

Second appeal against the decision of the 
Assistant Judge, Ritnagiri, in Appeal 
No. 114 of 1912. 

Mr. K. N. Koyaji , for the Appellant. 

Mr. P. B. Skingne, for the Respondent. 
JUDGMENT. —This is a very complicated 
suit f or partition of a Kboti viiltge. We 
are only concerned in this appeal with the 
heir of the original defendant No. 22 on 
tneonc hand and defendant No. 24 on the 
other. Yeshwant, the father of the 
original defendants Nos. 2r, 22 and 23. 
rairtgaged h’s share in the khotki includ¬ 
in' Kh lsgi Tiiikans to defendant No. 24: 
Yeihwmt d’ed before suit, and his heirs 
were defendants Njs. 21.22 and 23. T..e 
present appellant is the heir of the 
original defendint No. 22. It appears that 
in 1880 a creditor of Yeshwant issued an 
attachment against his interest in tbe pro¬ 
perty mjrtgaged to defend in t No. 24, which 
would be the equity of redemption, and it 
was put up for sale in execution of the 
decree and was purchased bjnumi lor 
Yeshwant by defendant No. 24. Yeshwant 
would t.ien be recognized still as the owner 
of the equity of redemptou, though t._e 
property would be charged with the ad 
ditional payment which the mortgagee 
made for his purchase at the Ciurt sale. 
Tuereafter by Exhibit 522, defendant 24 
gave notice to Yeshwant to pay off the 
m >rtgage-debt. Nothing was s.a d in the 
no'rce as to what shou’d be done if the 
mortage-debt was not paid. The result 
w i9 that the. shins qu continued, the 
Ul'it^agee bein' in po3stss oi of certain 


CASUS. 44 $ 


of the mortgaged property, the remainder 
being in possession ut the mortgagor. Tnat 
was a state of alfaTs when the suit was 
filed. It appears that in ti e Trial Court 
an attempt was made to decide matters 
which might be in dispute between the 
m^rtyagor and mortgagee with regard to 
his particular share in the khotki. Con- 
sdering that partition suits of this nature 
are always extremely complicated, it is 
certainly advisable that any question 
regarding dispute with regardto particulars, 
such as this between a mortgagor and 
mortgagee should be kept o' t of the 
partition suit, or if they are taken up 
in the course of the trill, very great care 
should betaken to keep such question sepa¬ 
rate as far as possible. Such issues ought 
to be rased as in a suit between the 
mortgagor and mortgagee. Here there is 
Only the general issue “ What are the final 
shares, rights and Thikans to \vhich 
parties are at present entitled?" Appar¬ 
ently it was under that issue that the 
Tr'al Juice endeavoured to deal with this 
particular share in the khotki which was 
mortgaged to defend .nt No. 24 . By some 
process of reasoning, which we cannot 
1 o'low, he came to the conclus’on that 
the mortgagors hid lost all interest in 
the shire mortgaged to defendant No. 24, 
although they might hue some claim 
to retain possession of wh- 1 1 they had 
been in possession of as owners by 
ad.erse possession while the mortgagee 
night d im to have acquired equity of 
redemption by adverse possession because 
his not'ce was not Replied to. 

Now we a r e not disposed to agree in 
anyway with the r e ason ; ng of the Trial 
Court as it appears to us that there is 
no evidence from which it could he held 
either that the mortgagee was holding 
adversely against the mortgagor or that 
the morttagor was holding adversely 
against the mortgagee. Certainly nothing 
ctu’d result from non compliance with 
thi n >ti:e. Exhibit 522. Mr. Kotwal 
dies nit appear to have accepted the 
reasoning of the lower Court aud^ ?t the 
end of his judgment he says " I hold 
thi Court-sale bin din?, but the actual 
possessions as they continue need not oe 
disturbed as equity between the parties 
qvH be SAtisfi ?4 b y ketyiajf ueithei$>aity 
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to disturb the sale as it existed at the 
date o£ the suit.” We understand what 
he must have meant by those words 
was that the possession of each 
party should remain as it existed at the 
date of the suit, and any questions between 
the mortgagor and mortgagee would have 

be decided thereafter. We certainly 
finl nothing inthe judgment which could 
it 3d us to infer that the learned Judge 
decided that either the mortgagor or the 
mortgagee had become owner of any part 

nj the mortgaged property or any interest 

in the mortgaged property by adverse 
possession. Certainly that was an im¬ 
portant question which ought to have 
been dealt with in the appeal judgment. 
All that was decided was that the pur¬ 
chase of the equity of redemption at 
the. Court-sale by the mortgagee was 
benami for the mortgagor. We think, 
therefore, that the mistake which 
Mr. Kotwal made was in not altering the 
decree in accordance with his judgment 
so as to reserve the rights of the mort¬ 
gagor and mortgagee, leaving them to 
take such further action as they might 
be advised. 

It is necessary, therefore, to amend 
the shares of the Thikans in accordance 
with the rights of the parties which 
appear at page hi and the following 
pages ot the print. With regard to defend¬ 
ants Nos. 2i, 22 and 23 the direction that 
the share of these defendants had been 
lost should be deleted, and it need only 
be mentioned that these defendants should 
remain in possession of the Thikans in 
their possession at the dateof the suit. As 
regards defendant No. 24 it will be stated 
that the remaining portion of the i/6th 
share mortgaged to him by the father of 
defendants Nos. 21 to 23 will remain in his 
possession, leaving all questions between 
him and the heirs of the mortgagor to 
be decided in Any suit which the parties 
may be advised to file hereafter. No • 
order as to costs. No order as''.to costs 
of the cross-objections, which are not 
pressed and are dismissed. 

z. k. • ' Order accordingly* 


CALCUTTA HIGH COURT. 

Appeals from Or ginal decrees. 
Nos. 192 to j 91 of 1919. 

August 29, 1922. # c 

Present'. —Justice Sir Asutosh Mookerjee, 
Kt. , and Mr. Justice Cuming. 
SARADa PRaSANNA ROY—Defendant 

—Appellant 

versus 

UMA KANl' A HAZARI and others— 
Plaintiffs —Respondents. 

Hindu Law —Djyabhaga v. Mitakshara— Family 
migratin'’ from one province to another—Presumption 
—Joint tenancy—Gift by maternal grandfather 10 
grandsons — Partition—Intention of parties — Evi¬ 
dence Act ( I of 187.1), s. 11 — History and status of 
connected family — Evidence, admissibility of. 

A Hindu family, residing in a particular province 
of India, is presumed to be governed by the law of 
the place where it resides. This presumption is re¬ 
butted, where the family is shown to have migrated 
from one province to another, [p. 451, col. 2.] 
Where a Hindu family migrates from one 
province to another, the presumption is that it 
carries with it the laws and customs as to succes¬ 
sion and family relations prevailing in the pro¬ 
vince from which it came: but this presump¬ 
tion may be rebutted by proof that the family 
has adopted the law and usages of the place to 
which it has migrated. The reason is that the 
Hindu law is not a merely local law, but is essential¬ 
ly personal law, an integral factor of the status 
of every family which is governed by it. In 
its new domicil, the family may, by the reflex 
action of manners and customs prevalent in 
resident families,' consciously or unconsciously, 
modify its own governing rules; there may thus 
be an acceptance of a new law, not due to 
sudden change by choice or agreement, but 
by the gradual evolution of a family usage. 
When a new family usage has thus grown lip 
in the course of generations, possibly with the 
concurrence or acquie ce'nce of families of the 
same group, it fumi hs the governing law of 
the family, [p. 458. col. 2.] 

It is not, however, open to an individual member 
of a family which has migrated and adopted the 
law of its new domicil, merely of his own. choice 
to revert to the law which governed the family 
in its original home. [p. 458, col. 2.] 

Case-law discussed. 

Technical rules of English conveyancing should 
not be imported into Hindu Law. [p. 460, col. *.] 
Jogeswar Narain y. Ram Chandra Dull, 23 
670; 23 I. A. 37 at p. 44; 7 Sar. P. C. J. 13; 6 M * 
b. J. 751 } 2 Ind. Dec. (n.s.) 445 P.C.), followed 
The principle of joint tenancy is unknown 
to the Hindu Law apart from the Mitakshara 
doctrine of survivorship, [p, 460, col. 2.] 

- A Yaluk or affectionate gift of property by 
a maternal grandfather to his grandsons does 
not constitute the donees joint tenants with 
right of survivorship, [p. 460, col. a.J . 

The true test of partition under Hindu Law 
is the intention of the members of the family 
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to become separate owners. Consequently, 1 lie re 
may be partition, even though there be no actual 
division by metes and bounds, [p. 460, col. 1.] 
Case-law referred to. 

Where the history and status ox a particular 
family, which is one ot a group, is in question, 
evidence may be adduced to elucidate the history 
and status of connected families in the same 
group, and such evidence is admissible under 
section n of the Evidence Act. [p. 457. col, 1.] 
Mohesh Chundtr Dhal v. Satrughan Dhal, 29 I. 
A. 62 j 29 C. 343; 6 C. W. N. 450; 4 Bam. L. R. 
372; 8 Sar. P. C. J.23S (P. C.). Shimbhu Nath v. 
Gayan Chand, 16 A. 379; A. W.N. (1894) z - 3 > 8 
Iud. Dec. (x. s.) 246 and Harnabh Pershad v. 
Mindil Dass, 27 C. 379 at pp. 486; 390; 14 Ind. 
Dcc.(n. 8)251, referred to. 

Appeals against the decrees of the 
Subordinate Judge, Jessor e , dated the 3th 
April 1917. 

Bibus Sint Ckmira R.il Chowdhurl, 
Gumd:i Chardn Sen and Anilendra Nath 
Ril Chiudhuri, for the Appellants. 

Dr. Diairkx N.ith Mitler, Bjbus Mritunjay 
C'ntlerjee, Prxmt)ia Nath Bineriea and 
Rum Prxs.id Mookerjce, for the Respond¬ 
ents. 

JUDQBIBNr. —The subject-matter of 
each of the three litigations, which have 
culminated in these appeals, formed part 
of the estate of one Tara Prasanna Roy, 
brother of the appellant Sara da Prasanna 
Roy. Tara Prasanna made a testamen¬ 
tary disposition of his properties on the 
3rd July 1914, and died on the 3rd Octo¬ 
ber 1914. He left a widow, Trilok xViohini 
Debi, who executed three conveyances 
on the 13th September 1915, 25th April 
191b, aud 12th July 1916 in favour of ^mi¬ 
ni oh in Pande, and dealt with the estate 
left by her hu.band on the footing that she 
was under the Will absolutely entitled there - 
to. The three conveyances constitute the 
foundition of the title set up by the plaint- 
ids. They alleged that the first defendant 
S\rad? PrasanuA h?d uni awfully kept them 
out of possession o c the properties vested 
in them by virtue of the conveyances. The 
ddendant resisted the claim on a vaiiety 
of ground? which need not be enu mere tec 
in detail for our present purpose. It ix 
sufficient to mmtion two of thy defences 
which were uniuecessfully urged in the 
Caurt below and hive been reiterated 
in this Court, namely, first, that Tara Pra- 
sanm wis go/erened by the Mitakshara 
Caw and was not competent to make a 


ta,t>.m:ntiry disposition of hisestite which 
was held jointly by him with his brother 
and upon his death passed to him by sur¬ 
vivorship; and, secondly, that in respect 
of a property called Rautara , the brothers 
obtained it as a testamentary gift from their 
paternal grandfather and held it as joint 
eno nts^ wi li ri^, a,, o survivorshir. The 
.Subordinate Judge has overruled thyse 
contentions and decreed the suits. Upon 
the first point, he has found, first, that 
Tara Prasanna was governed by the Daya- 
bhogo Cow and was competent to make a 
testamentary disposition in favour of his 
wife; and, secondly, that even if he were 
held to be governed by the iVIitakshnra 
Cow, he could make such disposition, as 
lie was not joint with his brother. Upon 
t he second point, the Subordinate Judge has 
found that in respect of Ruitara, tile 
brothers were not joint tenants with right 
o' - survivorship. On the present appeal, 
the questions mentioned have been argued 
with great elaboration, and our attention 
bus been drawn to all the relevant materials 
on the record. We have minutely consider¬ 
ed the evidence, in spite of the obvious 
imperfections of the paper book, and we 
shill now state our conclusions with the 
reasons therefor. 

The first question we have to ta ke up for 
consideration, is, whether Tara Prasanna 
wis governed by the Duyabhaga or the 
Mitakshira Caw. He was resident in Ben¬ 
gal, and consequently we start with the 
initial presumption that lie was governed 
by thy Duyabhaga Caw; for it is well set¬ 
tled th it a Hindu family, residing in a par¬ 
ticular province of Indie, is presumed to 
be governed by the law of the place 
where it resides: Run D.is v. G/undr.t 
Dtssii (1). Tfis presumption is rebut¬ 
ted, where the family is shown to have 
initiated from ore piovince to another; 
the presumption then arises that the family 
carried with it the laws and customs as to 
succession and family relation prevailing in 
the po ,-ince from which it came: Soorandro- 
nxth R)y v. HeeKimonse Burmoncah 
(2) and P.irbni Kutmri Debi v. Jagadls 

(1) 20 c. 409; xo Ind. Dec. (N. s.) 277. 

(2) 12 M I. A; 8xm B. D. R. (P. C.) 26; 10 Wi 
R. (P. C.) 35; 2 Suth. P. C. J. 147; 2 Sar. P. C. 
J. 372; 20 R. R. 27r; 3 Mad. Jur. 432; t Ind. P* c t 

(x. 8.) 17- 
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C'mndey ()). In the case before us, the 
existence of a tradition has been establish¬ 
ed b} evidence, that in the time of Pra • 
tayndityn, that is, towards the end or the 
sixteenth century, this family, together 
with several others, migrated to Bengal 
iro n a place in the horthA, est Provinces 
where the J\j.itakshara Law, as modified 
in the Mithila School, prevailed. Conse- 
q ignMy, the initial presumption is displf.c- 
ed and th: presumption aiises that Tara 
Prasanna was governed bvthe Mitakshaia 
Law. us’iiij that expression, for the sake of 
brevity, os indicating for the purposes 
of this case, the Mitakshara Law as modi¬ 
fied in th? Mithila School. The burden 
thus shifts, and now lies upon the 
plaintiffs to prove that the family, after 
migration, has adopted the law and usages 
of th? place to which it has migrated: Go bind 
C'rindn Das v. Radha Krislo Das (4), 
j.iginnaih v. Nar.<yan Lil (5); Mailathi 
Anni v. Subb.ir.iva Muddiar (6) and 
Ku’tidi Pnsui Pandey v. Hxripado, 
C'nttopx dhyay.'t (7). 

The genanlogical table, marked “A" 

and annexed herewith, shows the ancestry 
'of Tara prasanna Rov and his brothel 
Sira da Pr sauna Rov.' They are descend¬ 
ed from R '.ghunath Roy, who had two sons 
I-CittickCh'-ndra and Radha Mohan. Chand¬ 
ra' Sekhar, one of the sons of Radha Mohan, 
w 1 s' the paternal gra nd ather of the appel¬ 
lant and his brother. On the 13th October 
i 85 l, Chandrasekhar instituted a suit for 
establishment of title to the estate of his 
inaterml uncle, Totaram, who had died ir 
184 \ leaving a widow Subhadra who suc¬ 
ceeded to Her hu>b .nd‘s estate and died in 
id)I. Th? gencalogic .1 table of the family 
of the mother of C'a .ndrasekhar is marked 
B (c) and is annexed herewith. In the 
Utigiiibn conmenced by Chandrasekhar, 
the question aro.e whether the deceased 
a nd his nephew were governed by the Daya- 
bhiga Liworb> the Mitak^hara Law. Chan- 


* \ % • • % v — m 

• : (3) 29 X A. 82; 29 Cw33- 6 Cj W. N. 490? 
' 4 B<*m* Ii.-R.-365; 8 Sar;l». C: J. 205 (P. C.). 

(4) >3_Ind Cas. 363; 3 * A. 477; $ A. L. J. 591 
- ( 3 ) 7 Ind. Cas. 439; 34 B. 333; Xa Bom. L; 

R. 345.-- . * - " 

\ («) a***. 650; XI M. L. J. 309. 

* 1 7) , 17 Ind - C « s, ^ 7i *° c - 407 *t p. 41 e;• 1 e 

c, L. J. 3x1; 17 C, W. N. 102. 


drasekh-.r asserted that the Daj'abhaga 
Law had been adopted by the families, and 
his contention was upheld. The judgment 
delivered by Barley and Sambhunath 
Pandit, J J., in that suit on the £cth Feb¬ 
ruary 1865, has found its way into the re¬ 
ports and is regardedas a leading authority 
on the subject of change of personal law by 
migration: Chund.o SeekhurRoy v. Nobin 
Soondur Roy (8). Reference is made m 
that decision to an earlier judgment 
in a litigation commenced by Obhoychurn, 
the .son of .the daughter of Baidyanath, 
brother of the veiy Totaram who was 
the m3ternl uncle of Chandrasekhar. The 
decision in the suit by Obhoychurn was 
pronounced on the 30th December 1862 
by Raikes, Seton Karr, and Jackson, JJ., 
and has also found its way into the reports: 
Oolitm Ch underBhuttacharjee v. Obhoy Churn 
Misser { 9). In the suit by Obhoychurn 
an opinion had been expressed that the 
e\idenee did not establish that the family 
of Totaram had abandoned the Mithila 
Law in fa vour ol the Dayabhaga Law; Bay- 
ley and Pandit, JJ., considered the grounds 
for this view, a nd held, on the fuller materi¬ 
als produced before them, that the Daya¬ 
bhaga Law governed the parties. There 
is one passage in the judgment which may 
usefully be recalled here: 

“The plaintiff has clearly shewn by the 
evidence of kins and relatives, that in the 
family of the parlies before the Court, 
in several cases where succession, according 
to the Bengal Law, was to go to one, and 
according to the School of Mitakshf.ia 
to another, the succession was according 
to the former or Bengal School. It is 
proved that the ancestors of these parties 
migrated into this country about twelve 
or thirteen generations ago, with a few of 
their own priests. It is quite natural that 
some among them may still have for their 
priests descendants of the original family 
priests ; as the descendants of these priests 
cannot find it convenient to attend ujon 
and accompany all the numerous descend¬ 
ants of the original emigrants scattered 
by degrees in different places from time to 


(S) a W. R. X97 at pp. 202. 203. 

(9) (i8«a) W. R. F. B, 671 a Hay *54. 
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time, to many of the later generations, 
it is only left toaccept the Bengalee priests 
available. Thus, too, the descendants 
of the family priests by degrees, after a 
few generations, acquiesce in performing 
the external ceremonies (or kriu) according 
to the Bengal School. In such coses the 
iMogree character is abandoned for Sail- 
skirt writing after 5 or 6 generations; old 
habits and customs fall one by one, ondthe 
priests and their jujtnans both gradually 
become Bengalees in every sense. In this 
state of change for a long time, even 
after a complete conversion, the priests and 
their jujtnans remain in theory a separate 
class, though for all other practical purposes 
either of ceremonies, or of succession, 
they have long adopted th^ Bengalee 
School of the Hindu Law. 

“.Such emigrants may become Bengalees 
in their ceremonies, but cannot and would 
not be fllowed tc intermarry with 
Bengalees of their own class. The 
fact, therefore, of want of proof of 
intermarriage with Bengalees, or the 
fact of some families of the decend- 
ants of these original emigrants having 
still for their priests some of the descend¬ 
ants of the priests that had accompani¬ 
ed their ancestors, does not afford proof 
in support of the fact of the original laws 
and customs being still observed by these 
people as a class and t r ib e . The witnesses 
for the plaintiff distinctly state that the 
necessary rites in the families of both 
the parties are now performed according 
to the Bengalee School; and what is more 
important, they distinctly swear to the 
fact that within their knowledge, succession 
|3 guided by the same school. The evidence 
given by the defendant to counteract this 
case of the plaintiff is the deposition of two 
witnesses who are not of the family or 
of the tribe to which both the parties 
belong, and who distinctly admit t hat th»y 
are ignorant of the school of the Hindu 
Law under which succession is guided 
in the family. It is to be borne in mind 
that the fact oi some members of the family 
having Bengalee priests is by itself a 
strong proof of all having adopted Bengalee 
ceremonies for all essential ceremonies, 
though it is admitted that these persons’ 
of different branches of the original fami¬ 


ly intermarry only .among themselvt*; 
It is clear that generally there can be no 
intermarriage between two clnssts of people 
who perform their essential rites, such 
as nisi'riages, f unerr Is, tonsure, &c. under 
two different schools o* Hindu T.au. 
When these people are found to have 
lived here so long as to have by degrees 
adopted the language, the dress (particu¬ 
larly for women) and the ordinary food for 
the people of Bengal—the two last o' which 
are materially different in the 1 wo countries 
among such people, when all intercourse 
and intermarriage with the parent country 
his long ceased—it is nothing surprising 
that they should be proved, as do] osed to 
by competent wil nesses, f o have by degrees' 
been compelled to abandon their oh. 
forms of ceremonies now impracticable, 
and whet is of more importance of ha\ing— 
whenever such? contingency arose that one 
more nearly allied was not the heir by their 
old law—allowed him or h-r to succeed 
according to the Laws o r Bengal. 

“The cases of succession quoted by the 
witnesses of plaintiff do not, as to the 
rights of the daughter’s son, shew suffi¬ 
ciently clear proo' of the statement of, the 
plaintiff with regard to the application 
of the Law of Bengal, as these witnesses 
were not made to state that, when such 
succession took place to the deceased, 
he was a member of a ioint family. There 
cannot, however, be any mistake regarding 
the succession of a sister’s son. He has 
no right to succeed except under th? Law 
of the Bengal School. [This was undeist cod 
to be the law before the decision of the 
Judicial Committee in Gridliari Lo.ll Royx. 
The Bengal Government (if ) and of the Full 
Bench in Amrlta Kumari Dehi v. La.hhi- 
N tray.i n Chuck ir butty (r t ), which ex- dr.ined 
away the contrary decision of the Judicial 
Committee in Thakoorain Sahiba v. Mohun 
Lull (12).] It is important that n ore 
than two instances of such succession were 
pointed out by the witnesses. The defend¬ 
ant has not contradicted the fact, or proved 

(10) 12 M. I. A. 448, 1 B. I,. R. P. C. 44; 2 
Suth. P. c. J. 159: 2 Sar. P. C. J. 382; 3 arad. 
Jur. rSG; xo W. R. (P. C.) 31; 1 Ind. Dec. (x. s.) 2,' ; 
20 E. R. 4°8 

(11) 2 B. L. R. (P. B.) 28; 10 W. R. F. b. 

76; 1 Ind. Dec. (n. 8 .) . 59 *• 

(12) ix M. I. A. 386; 7 W. R. P. C. 25; 2 Suth. 
P. C. J- 681; 2 Sar, P. C. J. 289; 20 E. R. 
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that, in any other similar cases of succes¬ 
sion, any other rule of succession was a dopt- 
ed. ’ The instances given by the witnesses 
took place in the class to which both the 
parties belong, and the statement of the 
plaintiff is corroborated by the fact of. 
Soobhadra’s undisputed succession in that 
very branch of thefamily of whichTota Ram 
and his brother were the members. Some 
attempt was made to raise doubts regarding 
the correctness of the claim of the 
plaintiff, on the ground that he asserted 
wrong facts inthecase, and dia not venture 
to bring his claim for more than m years 
after the death of Soobliadra, and that he 
had pleaded otherwise in the other cr.se 
brought against Nobeen. But in the face 
of such clear proof of the law of succession 
applicable to the family as now found 
by evidence, we cannot attach any im¬ 
portance to this objection. It is not at 
all surprising to find that pi a inti h at first 
entertained doubts regarding his ultimate 
success, and so delayed to sue for that or 
other reasons." 

These observations may be taken along 
with the apt comment of Babu Kishen 
Kishore Ghose, who argued on behalf of 
the respondent in the case of Ootum Chunaer 
Bhuttacftarjee v Obhoy Churn Misser (9; 
that families situated like that of the 
defendant commonly use the customs of 
Bengal for every day purposes and produce 
the law of Mithila. for their lawsuits. The 
wieght of the decision in Chundro Seekhur 
Roy v. Nobin Soondur Roy (8) was fully 
realised by the legal advisers of the 
defendant, and an endeavour was 
accordingly made to minimise its effect 
by the contention that it is at best 
a decision merely that the family 
of the maternal uncle of Chandra Sekhar 
was governed by the Dayabhaga Law. 
In support of this position reference 
has been made to a passage in the 
judgment of O’Kinealy and Hill, JJ., 
in the case of Pafbati Kumar i 
Debt v. Jagadis Chunder (3), which 
was ultimately affirmed by the Judicial 
Commitee, and, which, it was suggested, 
indicated the possibility of marriages be¬ 
tween the members o two families, one 
governed by the Dayabhoga, the other 
governed by the Mitakshara. We need 
j*ot consider, whether, even if permissible, 


this is probable; the fact remains that in 
the suit of Chandra Sekhar, no such distinc¬ 
tion was made between the families of 
his paternal and maternal ancestors. Th£ 
judgment of the High Couit makes it 
abundantly clear that evidence was a dduccd 
to prove that both the families had aban¬ 
doned the Mitakshara in favour of the 
Davabhaga, and this elide nee was accepted 
by this Court as reliable. It maybe observ¬ 
ed parenthetically that the contrary 

might, lend to unforeseen complications. 
The principle oi mutuality applies in the 
determination of the question of heirship 
between a mat ernal uncle and his nephew, 
and if one of them were governed by the 
Mitakshara and the other by the Da} a - 
bhaga, the result would be very differert. 
from what would be the case if both weie 
governed by the Dayabhaga. The appel¬ 
lant has contended that the recitals and 
findings in the judgment of this Coiut 
in the suit of Chandra Sekhar do not con¬ 
clude him; the answer is that the respond¬ 
ents do not rely upon the judgment for 
such purpose. Assume for the momen 
that the principle recognised in 

Nath Paly. Jaga i K%so re A char} ee (1 3 ) * n(1 
Tripura na Sect ha putt Rio Dora v. Ron ham 
Venkannu Dora (ijj) applies, and t e 
recitals in the judgment cannot be use 
as evidence ; still, the judgment is evidence 
as a relevant fact in issue or as a transac¬ 
tion. The judgment soused shows tto 
the question was raised and decided, whe¬ 
ther thefamilies of the paternal and ma er¬ 
nal ancestors of Chandra Sekhar were 0 
were not governed by the Dayabhaga 
Law. The evidence then accessible to tms 
Court is no longer available, portly, y 
reason of lapse of time, partly fio^ 1 * 
truction of portions of the record in f 
cor da nee with statutory rules. There c* r» 
in our opinion, be no room for doubt as 
the propriety of the course adopted by e 
Subordinate Judge, when be attached 

great weight to the circumstances ina*, 

in 1865, this Court found that the Da^a- 
bha.ga Law had been adop»ti.d m 


" (13) 35 Ind. Cas. 298; 23 C. L- J■ 5 8 3 t 20 C * 
W. N. 643- .v - r 

(14) 66 Ind. Cas. 280; a2 M. L. j- 324 . 5 ^ • 

W. 316; 30 M. L. T. i€o; (1922) M. W. V. * 4 H 
45 M. 33a; (1922) A. I. R. fM.) 7*, 
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Prasanna •would be entitled to claim 
his interest by survivorship, if the family 
were held to be governed by the Mitak- 
shara. In this connection, it cannot te 

ignored that he was an experienced number 

of the- legal profession, while his brolher 
and his step brothers, four of whom were 
minors, were not familiar with the devious 
paths of law and lawyers. It is desirable 
to add that we are not now concei ned with 
the validity of the settlement; the trans¬ 
action is relevant, only upon tne question, 
wnether the family was governed bv the 
Davabhaga or the lUitaksharo. Upon 
that point, as the Subordinate Judge has 
held it is relatively of little consequence, 
when contrasted with the lifelong and self- 
consistent conduct of Chandra Sekhara and 
Hr.ri Prasanna. We pass on now to the 
conduct of Tara Prasanna himself. On 
the 3rd July 1914, he made a testament aiy 
disposition of his properties, and gave 
directions consistent with the Davabhaga 
and inconsistent with the Mitp.ksbf.Tc. 
We need not, however, attach much weight 
to this fact, as this is the very disposi¬ 
tion which has led up to the present liti¬ 
gations. There is no room for dispute 
that the conduct of the immediate ances¬ 
tors of the appellant cannot be recon¬ 
ciled with the theory that the family was 
governed by the Mitakshara Law. But 
our attention has been drawn to three in¬ 
stances of succession in the family, which, 
it is alleged , do not support the position, 
that the Dayabbaga Daw is applicable. 
On examination, however, each of these 
turns out to be of an inconclusive character. 
Kalikanand survived his father Gobinda 
Chandra for less than a month (A). 
After his death his widow Katyaini con¬ 
tended herself with an allowance and 
resided as is not uncommon, in her paternal 
residence. The income of her husbands 
share was very'small and the amount paid 
as maintenance might have been regarded 
as an adequate substitute. Instances 
of exclusion are of value, only if there is 
proof of demand and refusal. The widow 
of Girijanand, another s on of Gobindo 
Chandra, was excluded from inheritance 
by the Will of her husband, which is said 
to have contained a provision for her 
maintenance and she committed suicide 
within two or thtee years after she ha d 


become a widow (A). Nanitala, the widow 
of Saileswar, was a minor at the date of tie 
present suit, end she had time jet to 
enforce her light of succession (A). Cn 
the other hand, there are instances oi the 
grant of succession certificate and guaidian- 
ship certificate, such as is inconsistent 
with the theory of the existence of a joint 
family governed by the Mitokshara taw: 
Beej mj \\Bhy roper salt d { 15), Bissen Chand 
v. Chatraf*at Singh (16) and Gharib Ullch 
v. Khalak Singh (17); this happened in fact, 
with regard to th«? estates of Mahendra 
Nath and Hari Prasanna after their de¬ 
mise (A). 

The conclusion, thus drawn by’ the Sub¬ 
ordinate Judge from instances of succes¬ 
sion in the family, lies beenforlifcd Tyhim 
by references to evidence of the observe- 
ance of rites and ceremonies at manages,, 
births, and deaths which indicate the re¬ 
linquishment of Mitakohara Law ard the 
adoption of the Dayathaga Law in the 
family. The value of such evidence 
was emphasised by the Suddar Court in 
Rajchunder Natain v. Goculchand (18) 
and by the Judicial Committee in Parbali 
Kumari Deli v. Jagadis Chunder (3), 
but it was perhaps not fully appreciat¬ 
ed in Huro Pershad Roy Chcwdhry 
v. Shibo Shunkuree Chowdhrain (19). 
The evidence on this part of the case 
is conflicting but the Subordinate Judge has 
come to the conclusion that the balance 
of testimony is in favour of the plaintiffs. 
There is some indication that Sara da Pra¬ 
sad, since the death of his father in 1695 . 
has endeavoured to conform to the 
Mitakshara rather than to the Dayn- 
bhaga; the evidence shows his scholarly' 
attainments in Sanskrit and his acquaint¬ 
ance with authoritative works of loth 
the schools. The evidence at the s2me 
time shows, however, that the officiating 
priests have not much of learning, and one 
of them, in the stress of cross examination, 
made the astonishing statement tl at his 
knowledge of Smriti of Mithila was derived 

(15) 23 C. 912; 12 Ind. Dec. (n. S.) 603. 

(x6V X C. W. N. 32. 

(17) 25 A. 407; 30 I. A. 165; 5 Bom. L. R. 

478; 7 C. W. N. 681; 8 Sar. P. C. J. 483 (P.-C.),. . 

(18) (i801) 1 Mac. Sol. Rep. 36; b Ind. Dec, 

(o. 3.) 42. 

(19) 13 w. R. 47. 
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from Raghunsndan (the authoritativa ex¬ 
ponent of the Bengal School of Hindu LrvO. 
The evidence further shows that the Mar- 
thili priests employed perform the puja 
in the same manner as Bengali priests. 
The inference is legitimate thatthe priests, 
like the members ofthefamily, have adopt¬ 
ed the Bengal system ol rights and cere¬ 
monies, even though they were themselves 
Mnithili in origin. The sradh ceremony 
is performed according to the system pre¬ 
valent in Bengal; while the attempt to 
prove thatthe szpindakamn ceremony, 
in an exceptional case, was performed 
according to the Mithila school on the 
twelfth day and not according to the Bengal 
school on the thirteenth day, completely 
broke down when the fact was bi ought 
out in evidence that it was in fact 
performed on the anniversary of the 
day of death. Much stress was laid 
ori the performance of the iilak ceremony 
prior to marriage; but it cannot be over* 
looked that it has a singular resemblance 
to what is known as the asirbaa ceremony 
in Bengal. In our opinion, the Sub ordinal e 
Judge has correctly held that as regards 
language, dress, food and riles and cere¬ 
monies, the members of the family have 
adopted the style prevalent in Bengal. 
This,indeed, was fully establislic cl moretha n 
half a century ago in the suit brought 
by Chandra Sekharlor recovery of the es¬ 
tate of his maternal uncle; this is mani¬ 
fested in the passage from the judf m t nt 
of Bayley and Pandit, JJ.,set out above. 

We cannot leave this part of the C3se 
without some reference to the evidcr.ee 
which has been adduced to elucidate the 
history and status of what has teen 
called connected famalies. Such evidence, 
where a family is one of a group, may be 
admitted under section n of the Indian 
Evidence Act, which lays down that facts 
not otherwise relevant are relevant, if, by 
themselves or in connection with other 
facts, they make the existence or non- 
existence of any fact in issue or relevant 
fact, highly probable or improbable; See 
MohesJi Cannier Dhcil v. Satr'ughen Dhc.l 
(20), where I«ord M'.cnagliten pointed out 
that the rule o? the custom o f lineal pri- 

(zo) 29 I. A. 62; 29 C. 343; 6 C. W. N. 459: 
4 Bom. ti . R; 372; 8 Sat. P. C. J. 33$ (P.C.). 


mogeniture obtained in all theDalbb.com 
families though some of them were 
governed by the Mitakshara, others by ti e 
Davaohaga, notwithstanding that there 
were intermarriages between them; See 
also Shimbhn Nath v. Gaya n Chand (2JJ, 
Harnabh Pershad v. Mmtdil Da (22). In 
the case before us, it is not necessary for 
the plaintiffs to establish that e\ery ore 
of the families which belong to the group 
that migrated towards the end of the six¬ 
teenth cent utv, has abandoned the Mitak¬ 
shara in favour of the Da^abhago; the 
fact that some of them have done so n ay 
lend additional support to the allegations 
of the plaintiff, and cm he used only to 
supple nr c nt dire ct e\ i de rc e, f or we ca n r.ct 
prove the unknown by doubtful or hy¬ 
pothetical analogies. One of the families 
mentioned is that of the M.istirs of Si n ip. 
(B. 2);0 daughter of Maher.drc n mudinto 
that fa mil} / while two daughters of tl;t 
family married Durgananda aid Giirn- 
nanda, the nephews 01 Chandra Seklrr. 
In a litigation relating to tlat fa.miJs, 
the epicstion arose, whether ihe Pryc- 
bhag? 01 the Mitakshara was the govtrrirg 
law: Sonaiun Miiscr v. Rultun MclU h 
(23), Pmdit, J., in remanding the case, 
referied tolhe decision in Oolum Chundcr 
Bhultacharjce v. Obf.oy Churn M sser (9), 
andafter remand, it was held ly the Dis¬ 
trict Judge, Mr. PiveTs Thensou, cn 
the 28H1 July 1864 that the family w; s 
governed by the Dayahlaga Daw. Again 
in the case of thefamilyof the ClaudLtris 
of Par.chi ota (B. '}) it v.as he’d, c 11 iht£ 7 ih 
June 39(1, that the miir.teis wcr<. subject 
t o t he Dayabhaga and not 1 he Milak: h 1 1 a . 
The Sub or din?, re Judge, Mr. Srigci?! Clai- 
terjee, iror.ounccd an elaborate judgrrmt 
and reviewed the result of litigaticrs in 
connected families, including the suit 
of Chandra Sekhar jievicusly ir.cnticued. 
This judgment was affirmed by this Cent 
onthr-Sth July 1504,by Rempiniand Milra. 
JJ., Patitpaban Chaudhuri, Ihe plaintiff 
in that case, who unsuccessfully UTged that 
the family was governed by the Mitakshara, 


(21) 16 A. 379; A. W. N. (1894) 133; 8 Jnd. 

Dec. (K. S.) 246. 

(22) 27 C. 379 at pp. 386; 390J *4 
(N. S.) 25*. 

(23) W. R. 1864. 95. 



INDIAN GASES: .. (192$ 


S.iRADA P*AS.\NNA POY V. TJMA KANTA HAZARI. 


is a son-in-law of the appellant. In two 
subsequent suits, however, in 1905 and 1907 
Patitpabon succeeded in securing a contrary 
verdict; but it is noticeable that llie judg¬ 
ment of the High Court in Ihe earlier suit 
was not producedlnthc first of thesecases, 
while it was erroneously excluded from 
evidence in the second cose. In the fami¬ 
ly of the Rays of Gango dharpore, it 
was found in 1915 that the members had 
adopted the Davabbaga system; two of 
the daughters of the appellant have mar¬ 
ried into this family. Similar remarks 
apply to the Pradhan family of Sarnia 
(B. 3). lnthot family a Succession Certi¬ 
ficate was token out on the death of Pra- 
matha by his mother Nistarini, such r.s 
is permissible only if the Dayat.haga 
applies. These Prod ha ns were Ihe agnates 
of the maternal uncle of Chandra Sekhar; 
and a daughter of the appellant has mar¬ 
ried into that family, while a daughter of 
that family hasmarri-d a son of Mal.cndra, 
the paternal uncle of the appellant. 
We do not overlook, however, that 1 lie 
Pradhans of Piplee (B. 5), the Roys of Berio 
(B. 6) and the Rays of Jahanabad 
appear to have adhered to the Mitakshara. 
It also appears that the Mjsras of 
Chatra belong to the same category (B. 4); 
t he mother of the a ppella nt wa s a da ught tr 
of this family. We need not deal in detail 
with other families, whichore very remotely 
connected, such as the family of the 
Rays ot Balgola. In a litigation concern¬ 
ing the members of that family, the Ib.itak- 
shara was a assumed to be applicable 
in it>7o: Mooktakeshee Debee v. Ootnabutiy 
(24); but the real question in issue there, 
-was, whether thefnmily was joint or sepa¬ 
rate. Onaj^view ot the entire evidence 
ontnis part ofthecase, we agree withthe 
_ Subordinate. Judge that the preponderance 
is distinctly infavour oi the view maintain¬ 
ed by the respondents. It is not necessaiy 
to decide with regard to each of the in¬ 
dividual families, whose cases are not really 
before us for adjudication, whether the.) 
are governed by the Daybhaga or the 
Mitakshara ; it is sufficient to state that the 
impression left on our minds is that in 
the allied or connected families, the 


Dayabaga lias been very widely £ dott¬ 
ed and the Bengal system of rites and 
ceremonies has been generally recognised. 
This renders it highly probable, within 
the meaning of section 11 of the Indian 
Evidence Act, that Taira Prasanna Ray, 
the grandson of Chandra Sekhar Ray 
was governed by the Do ya 1 he go like his 
tw r o immediate ancestors. 

We have indicated above that Ihe 
appellant, since Ihe death of his 
father, has made an attempt to revert 
to the Mitakshara. which ha d been abrogat¬ 
ed in the family for generations. This 
may raise the interesting question, whether 
an individual number of a family, which 
has migrated and adopted the law of what 
may he called its new domicil, nay, of 
his choice, revert f ny day to the law which 
governed llie family in its original l’cme. 
Neither authority nor principle has been 
invoked in far our of the possibility of such 
reverter, except by ihe growlh of a new 
family usage. Where a Hindu family mi¬ 
grates from one prorince to another, He 
presumption is that it carries wit hit 
the laws and cusictns as to succession fi'-d 
family relations prevailing in the prorinee 
from which it came; tut this greiv.mgtien 
may be rebutted t y preof lhat the family 
has adopted the la wand Usages of the glf.ee 
to which it has migrated. The rcr.sen is 
that the Hindu haw is not a merely lccr.l 
law, hut is essentially personal law, f.n 
integral factor of the status of every fami¬ 
ly which is governed by it. In its new do¬ 
micil, the family may, by the reflex action 
of manners and customs prevalent in resi¬ 
dent families, consciously or unconsciously 
modify its own go-\erningrules; there may 
thus he am acceptance of a new law, 
not due to sudden change by chcice or agree 
ment, hut by the gradual evolution of a 
family usage; see Tara Chund v. Rseb Ram 
(25), Ab aham v. Abraham (26). When a 
new family usage has thus grown up in the 
course of generations, possibly with the 
concurrence or acquiescence of fsmilies 
of the same group, it further furnishes 


(25) 3 M. H. C. R. 50 at p. 54. 

(26) 9 M. I. A. 195 at pp. 199, 244, 246; I 

W. R. P. C. 1; 1 Suth. P. C l. 501J 2 Sar. Q. 
J. ioj 19 R R. 7 i# f . > 


(M) M W * R * 8 B. X,. R. 396 


. Indian cases; 

SkRADA PRASANNA ROY V. Ui 4 A KANTA HAzArI. 

the governing law of the family. See 
Rutchcputty Diitt v. Raj under Kara in (271, 

Ra tty Puditia vjti v. ifo &0O Doola r Sing (2 8), 

Soo wim nuth Roy v. Zfttf a wo nee B« mo- 
nea/j (2 ),Mohesh Chund^r Dhal v. Satrughan 
Dhal (20); Parbati Kumar Debiw Jagadis 
Chunder (3), Abduraliim HcM v. Halimabai 
(29); Balwant Rao v. (30), 

S/tso St n^/t v. -Be rfo n Si ng/t (31) f Kulada 

Pro sad Pandcy v. Ha r pa da Chattopadh- 
yaya (7); Pitambar Chandra Saha v. iVts/it 

Sa//a (32)., When family usage 
has thus developed into a binding iaw, 
let it be conceded that it may be 
superseded by the . growth of a 
contrary usage, by legislative enactmjit : 
Hammerton v. Honey (33). But it would 
obviously lead to much confusion and ab¬ 
undant litigation, if the law permitted ar¬ 
bitrary attempts to revive and give effect 
to the original usages, after they had been 
cleaily abandoned, and the abandonment 
had been acted upon so long as to result 
in the adoption of new usages.. The view 
cannot consequently be maintained that 
is open to a member at any time to dis¬ 
claim his personal law and adopt another 

at his choice; if tbis were permissible, chaos 

. . — < _ 1 . . 4 - «„ t n >> /'r.c _ 
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kishen Singh v. Ramjoy Surma Mozoomdar 
(15) Sarabjit Pc. mp Bahadur Sahi v. In- 
darjit Partab Sahi (36)) Ayyakhutti v. Kri¬ 
shna Patter ( 37 )- Iu 1he c * se be !° r ? 11S £ ’ 
there is no evidence of discontinuity ot 

the personal law adopted by the family 
in the course of generations and the growth 
of a. new family usage, constituting its su¬ 
persession and a reverter to the personal 
law of the family in its original dcmiciJ. 

The second question we have to take up 
for consideration is, whether the app«-lh.i.t 
and his brother were joint or feparrle 
in estate. The Subordinate Judge hrsen- 
sweied the question against the appellant 
We are of opinion that this conclusion 
cannot he success u llv r.ss&ilcel. 'J he r. wai d 
of the 25th December i ?95 cleaily eftet- 
ed a severance of interest j.nxr.gst 
the eight sous left by Haii ±rasr.nna Ray. 
The award was made p-ursuant to the 
ekra rna tna of t he 22 nd Dc ce nibcr 1£95, 
an'd was transformed into a decree of Court 
on the 10th February 1*96. The conten¬ 
tion that the arbitrators acted in excess 
of their authority is futile. The division 
they effected was within the scope of their 
authority ; but if they really exceeded 




sary to discuss here whether a family 
custom can be put an end to by the consen¬ 
sus of opinion of all the membeis, or of 
the majority of thefamily: Haji Abdula 
Hiji Abdsatar v. Haji Ahmed (34); Raj- 


(27) 

p. c. 

(28) 


2 

J. 


M. I. A. 132: 2 Suth P. C. J. 1; 1 Sar. 

. 161; 18 E. R. 251. ^ 

■ l2o; 4 M. I. A. 250; 7 W. R. P. C. 4 r ;} Sutli. 

P. C. J. 178; 1 Sar. P. C. J. 34 8 ; i 2 E. R. 698. 

(29) 32 Ind. Cas. 413; 43 I- A 35; 3 ° F. 
J. 227; 20 C. W. N. 362; (1916) 1 M. W. N. 176; 
p8 Bom. F. R. 635 (P. C.). 

( 3 °) 57 Fid. Cas. 545; 47 I. A. 213; 25 C. 

W. N. 243; 39 M. F. J. 166; (1920) M. W. N. 483; 
22 Bom. F. R. 1070; 3 N. F- J- 251: 28 M. F. T. 
157; 18 A. F. J. 1049; 12 F. W. 679; 16 N. F. R. 
187; 48 C. 30 (P. C.). 

• (31) 64 Ind. Cas. 194: 48 I. A. 466; 26 C. w. 

N. 226; 17 N. F. R. 128; 48 C. 997: 20 A. F. J. 
443; (1922) A. I. R. (P. C.) 146 (P. C.). 

. ( 32 ) 55 Ind. Cas. 5; 31 C. F- J. 52; 24 C. W. N. 

( 33 ) (1876) 24 W. R. (R n g.) 603. 

(3^) 10 p. *; 3 Ftf. P.CC. (N. 9 .) 383. 


objected when his step-brotheis enforced 
the award under sections 525 and 526 of 
tk- Code of Civil Procedure, 1882. There 
was then not only no opposition on the part 
of the appellant, but the decree was in 
fact made with his consent; and it .cannot 
now be impeached as iriegularly or improp¬ 
erly obtained. The Subordinate Judge 
lr*s further held, on the oral and docu¬ 
mentary evidence, that the decree based 
on the award has been carried into effect. 

the appellant did not thereafter live with 

his brother or step-brothers as members 
of a joint family. The income has been 
separately enjoyed, in defined shares, 
though the properties may not all bave 


8 ; 3 Sar. P. C. J. 

p. c. j. 744; 1 Ind - 


(35) 1 c - l86; 19 5 “ 

1 74 j y M. F. J. 131; 2 Suth. 

DcC. (N. S.) 119 (P- C )‘ _ a xxr yj fjnr, A \ 

(36) 27 A. 203; 2 A. F- J. 72°; A. w. N. (I 9 ° 4 ) 

24 ? 37 ) 65 Ind. Cas. 942; 45 M. 394 P' 407 ! 

(1922) M W. N. 192; 43 M. F. J- XJ *5 F- W. 650 
31 H F- T- 1 ; (1922) A. I. R- (M.) 2 71 . 
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been partitioned bv metes and bounds. 
The evidence has been placed before us, 
and has been minutely commented upon. 
We see no reason to doubt that the Subor¬ 
dinate Judge lias correctly estimated the 
effect of the evidence on this port of Ike 
case. There is no room for controversy 
that according to the principle enunciated 
by the Judicial Committee in a long series 
of decisions, a severance was effected in this 
case; and there is neither allegation 
nor proof of a. subsequent reunion. As 
stated by Lord Westbury in Appevier 
v. Rama Subba Alyan (38), the true test 
of partition of property is the intention 
of the members of the family to become 
separate owners. Consequent lv, there may 
be partition, even though there be no ac¬ 
tual division by metes and bounds. This 
has been.repeatedly re-affirmed; see Bnla- 
bux v. Ritkhmabai (39), Balkishen Das 
v. Ram Nat a In (40) distinguished in Durga 
De i v. B:i l rna k u nd [ ; 1), Pa rba 11 v. Na u n U o l 
Singh (42); Suraj Nam in v. Eqbal No. rain 

(43) ; Glrja Bai v. Sa da shiv Dh midi raj 

(44) ; Kawal Nain v. Budh Singh (45); 
Na%e$har Bakhsh Singh v. Ganesha 
(46), Suraj Bansl Koer v. Sheo Per - 


(38) 11 M. I. A. 75: 8 \V. R P. C. 1; 2 Sar. 

P. C. J. 218; 1 Suth. P. C. J. 657; 20 E. R. jO. 

( 30 ) 3 ° C. 725; 7 C. W. N. 642; 30 I. A. 301; 
5 Bom. I,. R. 469; 8 Sar. P. C. J 470 iP. C.). 

. (40) 30 I. A. 139; 30 C. 738; 5 Bom. L. R. 461; 

7 C, W. N. 578; 8 Sar. P. C. J.489 (P. C.). 

(41) 20 A. 93; 3 A. L. J. 683; A. W. N. (1906) 
287. 


207. 

(42) 3 Inch Cas. 195; 36 I. A. 71; 31 A. 412; 

10 C. h. J. 121; 6 A. E. J. 597; 5 M. L. T. 427; 
13 C. W. N. 983;'11 Bom. h. R. 878; 19 M. L. j. 
517 (P. C.) 



sid Singh (47), Lakshma ni Da da Naik v. 
Ramchandra Da da Naik (48), Mudit Nara - 
yin Singh v. Raiiglal Singh (49), Ajcdhya 
Per shad v. Mahadco Per shad (50), Anand 
Kishore Chowdhury v. Daiji Thakurain 
(51), Rajaratnasami Mudaliar v. Anji 
Lot chi Amnia I (52). Palcnlammcl v. Muthu - 
ve nka ta cha 1 1 Ma n iaga ra r (53). 

The third question, which requires 
examination, is, whether the appellant 
and his brother were, in respect of the prop¬ 
erty known as Rautara, joint tenants 
with right of survivorship. The Subordinate 
Judge has answered this question against 
the appellant. He is clearly right as to 
the true construction of the Will of Chandra 
Sekhar. The property was given by Chandra 
Sekhar to his grandsons, Sara da Prasanna 
and Tara Prasanna, as Yatuk or affectionate, 
gift. This could not make the donees 
joint tenants with right of survivorship. 
We need refer only to the decision of tne 
Judicial Committee in Jcgeswar Na ra in 
v. Ram Chandra Dull (54), where Lord 
v\atson expressed his disapproval of 
the importation of an extrenuly tech¬ 
nical rule of English conveyancing, 
because, first, the principle of joint tenancy 
is unknown to Hindu Law apart from 
the Mita kshara doctrine of survivorship 
and, secondly, even according to the law 
of England, a conveyance, or an agreement 
to convey his or her personal interest 
by one of the ioint tenants operates as a 
severance. Reference may also 
be made to the t c xt Shambe Tashka 
and also to the decisions in Rewun 
Per sad v. Ra dha Beefy (55), Navroji 
Manockji Wadla v. Perozbai (56), Bai 
Dewali v. Patel Beehardia (57), Kishori 

* 47 ) 6 I. A. 88; 5 C. 148; 4 Sar. P. C. J. x: 3 

Sntta. P. C. J. 589; 4 C. L. R. 226; 2 Shome L: 

R. 242; 2 Ind. Dec. (n. S.) 705 (P.C.). 

(48) 7 I. A. 181; 5 B. 48; 4 Sar. P. C. J. 1731 
3 Suth. P. C. J. 778, 3 Shome D- R. 217; 4 Incl. 
Jur. 472; 7 C. I,. R. 320, 3 I n d. Dec (n. S.) 34 (P.C). 

(49) 29 C. 797- 

( 5 °) 3 Ind. Cas. 9; 14 C. W. N. 221. 

(51) 28 Ind. Cas. 580; 21 C. L. J. 296. 

(52) 10 Ind. Cas. 103; 10 M. I,. T. 529- 

( 53 ) 43 Ind. Cas. 833; 33 M. D. J. 759 - 

( 54 ) 23 C. 670; 23 I. A. 37 at p. 44; 7 Sar. 
P. C. J. 13; 6 M. D. J. 75: 12 Ind. Dec. (N. S.) 
445 *P. C.). 

1 55) 4 M. I»A. X37: 7 W. R. (P.C-) 35 ; X Suih. 
P.C. J. 172; 1 Sar. P.C. J.327J *8 E. R. fcjsx. 

(56) 23 B. 80; 12 Ind. Dec. (K. 3.) 53. 

[ 57 ) B. 444, 4 Son. Ir* R* l° 3 » 
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Dnba n v. Mundn Dubain (58), Ha r Pra¬ 
sad v. Sukhdevi (59), KanipPai friachia.’ 
v. ScnikaranarayMia Chrtiy ((r.\ Chakkzra 
Ka nna 11 v. Kuiihl Pokke / (6i), BP obi 
TV? ri'ii Debya v. R*a n* in// »w* i (fo). ^ c 

(58) 10 Ind. Cas. 565; 33 A. 665: 8 A. I«. J. 

^"(59) 2*8 Ind. Cas. 561; 37 A. 241; 13 A. L. J- 
263. 

(60) 27 M. 300; 13 M. L. J. 398. 

(61) 30 Ind. Cas. 755; 39 M. 317; 18 M. I/. 
T. 255; 29 M. L. J 4 «x; ( 19 X 5 ) M. W. >i. 74 ° 
(F. B -)* 

(62) 24 C. 64 0 ; 1 C. W. N. 578; 12 bid. 

Dec. (N. s.) 1100. 


hold accordingly that the interest of 
Tara Piasrnna in Rc.ulr.rn did not pa vs 
bv survivor hip to the appellant, indepf r /b 
ent 1 y of the uueslion, whether the prrths 
arc governed by the Dp.yr bhaga or 1 ho 
Mitokshaia. 

Alter tbe most emeiul consideration of 
rlltne moteu^s on the record, we sve 
no escape from the conclusion that the 
Subordinate Judge has rightly decreed 
the suits and tliat the appeals must ba 
dismissed with costs. 


z. k. 


Appeals dismissed. 


RAGHUNATH ROY. 
(died 1809) 


l 


Kartic Chandra, 
(died 1825) 

Kalikishorc, 
(died 1846) 

Ashootosb, 
(born 1844) 

Anadinatb, 
(born 1882). 


■ 

Radha Mohun, 
(died i82>) 

zz=Mmammal Padmabati, 
(died 1814) 


Chandra Sekhar, 
(died 1868) 


Gobind Chandra 
(dted 1852) 


I 

Si ba mohini 
-.Mu son niut 
Mrityimjay Pandc 


Haripraianna, Joytrata ^ atb ’ 

(died 1895) —Musamniat (died Ifc 98 ) 

( leuiw; MlitulljoV Chowdhury W. Khirodcba»im 

panchanan 

I 

Sure ndra? 


Bi res wax Pande 
Moninohau Pa*:dc. 


Sltal Chandra. Nilkaiita. 


(Second wife) Amarabati (Fourth wife) Bidh. um ukbi 


I 


Sarocla Tarayrasenna 
Pra^anna. died 3-10-1914 
—W. liriloke 
Mohini Debi. 


I 

(Sons) 1. Guiu prasanna 
2. Jyoli prasam a 

JagatPrasanna 

Dalgopal 
Jovgcpal 
Be joy Gopal* 


3 - 

4 * 

5 - 

6 . 


Kalikananda, 

(died X852) 

‘Widow Katyani Debi, 
(died X893-95) 

Jagat mohini. 


D uvea nan da 

:M. Mohamaya 


Siddhc.swar 
1 _ 


Gi'ijanand;', 
(died 1878) 
=AV. Be nod a 
(died X880-81.) 


I 


Shaileswar, 

(died 1909) 

*W. Jsanibala. 


Xalinakhya. 


I 

Ramprasanna. 
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B (r) 

Family of Chandra Sekhar. 
Ramdhon Prodhan 


{t9«3' 


Totaram, 

(died 1825) 

— Musam m at Subhadra 
(died November 1851). 


Baidyanath, 

(died 1S15) 


Padmabati=^jV/jf5a».'mfl/ Radhamobi 


Chandra Sekhar. 


Daughter 

I 


Janardan. 


Chandi Chaian, 

(died 1825 after Totaram) 
=Mu$antmat Dinamani 


Abhoy Cliaran 


Nilkamal, 

(born 182.j died 1847) 


(Adopted son). Nabin Simdar Roy. 


I 

Srinath 

I 

Bisseswar 

__ I 


B (2) 

Misra family of Samta. 
Dcbnarayan 

Pitambar 


San at an 


Mahayarata 

='\if e Ratnaamala Batuknatli Daughter 

Mahamava 


Rajani. 


Chandra. 

Daughter Hans a Son KLeshub. 

{—Musa mi „iat 
Copal Cliaudhury) Satinatli 

| (Brother-in-law of S'tal) 

Daughter Ramlata Cousin of Saroda. 

• wife of Guru l>rasauna). 


B < 3 ) 

Prodhan family of Samta. 

Dwarka Nath Prodhan 
=Musanimat Nistarini 


Daughter 

Thaka 

(wife of (-=Musatnmat 

Durganandan) Kali Prasanna 

Prodhan). 


i ;— 1 

Binodini, Sarat prodhan. 
(wife of 
Girijanandan.) 


Aditya 




pramatha, 
(died 1892.) 


Sushami 

AIusammalN lkantha 
(Maliendra's son). 


Bhutnath 

—Musammat Sarada's 
daughter. 


B (4) 

Misra family of Chatra. 
Kasi Nath Misra 


Rup Natain Misra 
■■Musammat Sari amangala 
(plaintiff in suit of 1866) 

priyanath.; 


Jay Natain Misra 
daughters 

* T 


Tripura 

—Musammat Gobordhan. 


Mongol a Amaral ati 

=Musammat Hariprasann* 

__ Sarada (App) 
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ramachandra v, narayanrao. 


B ( 5 ) , 

Prodhau family of piplee. 



Ramchandra Prodhan 

Sarbamaiigala* 


Gobordhan 
■Musammat Tripura, 
plaintiff in 1875. 


Xabi 11 


Patitpaban 
M us animal 
Ramasundari 
(eldest daughter of 
Saroda). 


Mudhn'udnn 1rodhan 


B (6) 

Roy family of Berja. 


I 

Jogncswar. 


B ( 7 ) 

Chowdhury family of Panchpota 
Golak Cbowdh vl ry 

I _ 


Ambicka 


Ramgopal 
=Musammat Akhoy 
Kumari. 


I 

Gopal 

Ramlata =iV/NSamwa/ 
Guruprasanna 
(Step-brother of Sarcda). 


Romes 

Ak.-> b 0 y. 


Harinat h. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 781 of 1921. 

February 1, 1923. 

Pcrsmt .‘—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Crump. 

RAMACHANDRA mahadko 

NAY AGAOKAR— Plaintiff 
—Appellant 

VC YStl S 

NARAYANRAO BIIaGWAnTRAO 
GOSAVI— Defendant — Respondent. 

Hindu Law—Religious endowment—Alienation 
by manager—Gift in perpetuity, validity of. 

The manager of a temple has no power to make 
a gift in perpetuity out of temple funds. 

An al enation made by the manager of a temple 
cannot extend beyond his lifetime. 

Second appeal against the decision of 
the District Judge, Nasik, in Appeal 
No. 125 o 1921. 

Messrs. D. C. Virkar and S. S. Paikar , 
for the Appellant. 

Mr. G. S. Rau, for the Respondent- 

JUDGMENT.-— The plaintiff sued for 
Rs. 235 payable out of the estate of the 
late Djmolar Tim.iya in the defendaat’s 
h\nb, or out of the Sansthan of Shri 


Vyankatesli Balaji at Nasik. On the 
20th January 1850, Damodar who was 
then the owner and manager of the 
Sansthan gave to Sitaram, the plaintiff's 
grandfather, a tan ad purporting to make 
an allowance of Rs. 235 yearly from 
generation to generation out of the 
Sansthan funds. It is difficult to see on 
what possible ground the plaintiff could 
Support his suit. The sanad in effect is 
a gift in perpetuity by a manager of the 
temple out of the temple funds. In the 
first place, gift in perpetuity would be 
bad. In the second place, the manager 
could not make such an alienation out of 
the temple property. In any event an 
alienation made by him could not ex¬ 
tend beyond his . lifetime. Both the 
lower Courts have dismissed the plaintiff’s 
claim and we think very r'gbtly. 

There was an alternative claim 1 that 
an annuity should be paid out of the 
estate of Damodar, the original grant¬ 
or. But he was careful enough to chrrge 
thit portion of the revenue of the 
inarn property which was to provide 
maintenance for the Gosavifamily manag¬ 
ing the temple, and that portion of the 
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income could r.ot be rendered in any 
even; liable to plaintiff's claim. There¬ 
fore, th" appeal must be dismissed with 
costs. 

Appe-.tl dismissed. 

Z. K. 


0 


madras high court. 

Second Civil Appeal No. 2-31 of 19.2 

August i, 1023. 

Prjssnt: —Mr. Justice Odgers and 
M~. Ju-.tice Hugh-;. 

Sri Raia'i DANfUEEURT DUvi 
PRASAD SAT V ANAR AVAN A v EERA- 
BHADRA VENKATA EAKSHM.TKAN 
TARA f U G\RU —? 1. v t \-ti!-f—Appellant 

vj rsu s 

Sn Riiuh DANTUEURI PEDA \ EN- 
KATAjAgANNADHARAJU GARU and 
o i' isrs—D Efend ants—Respondents. 


Civil Procedure Code ( Act V of i 90S) , 0 . X X X J l t 
r. 4 —Appointment of officer »J Coitri as guardian 
ad litem— Mother and uncle of minor alive — 
Absence of collusion between Court guardian and 
plaintiff —■ Appointment , if proper — Registra¬ 
tion Act (Xyl of 1908). s. 2 8 —Mortgage of 
property not situated within territorial jurisdiction 
of Sub-Registrar—No collusion between mort¬ 
gagor and mortgagee — Mistake — Registration, lega¬ 
lity of—Amendment of P’.aini in Second appeal. 

In a suit to enforce a mortgage against the 
mortgagor and his iu nor son, the father was 
cx pane and was unwilling to act as guardian 
for his son in the suit. An affidavit was filed 
by the pla ntiffs agent stating that there were 
"no other principal guardians for the said minor,” 
and a Court guardian was thereupon appointed. 
The minor was living at the time with his uncle 
and his mother. But they made no attempt 
to intervene in the proceedings and never showed 
any interest. There was no allegation of col¬ 
lusion, between the plaintiff and the Court guard¬ 
ian X 

Held, that the minor must be held to have 
been properly represented in the proceed ngs 
and that it was not open to him on attain ng 
majority to have the decree set aside as not bind • 
iug upon him. [p. 469,001. 1.3 

p upp ooth - v. Vayisravanalh Manakkal Raman 
Somayajipad, 74 Ind. Cas. 309; 
at p. ziij * 44 m. L. 

55 8 ; 1 * 9 * 3 ) N. ‘ 




I. R. (M.) 553; Nachiappa Cheily v. Chinniah 

Ambulant, 36 Ind. Cas. 794; 4 I*. W. 362; Bhagwan 
Dayul v. Par am Suk/i Dass, 27 Ind. Cas. 623; 
37 A. 179; 13 A. L. J. 179; Ramaswami Chel-y 
v. Doraiswamt, 73 Ind. Cas. 409: 44 M. h. J. 299; 
17 L. W. 638; (1923) A. I. R. (M.) 465; Rashid- 
ttn-nissa v. Muhammad Ismail Khan, 3 Ind. 
C.is 864; 31 A. 572; 13 C. W. N. 1182; 10 C. L. 

J. 318; 6 A. L. J. S22; n Bom. E. R. 1225; 6 M. 
J.. T. >79; 19 M. L. J. C31; 36 I. A. 168 (P. C.); 
Maruthamcdai Gown den v. Pdlani Gownden, 

Ind. Cas. 182; 37 M. 533 and Walian v. Banke 
Behari Pershad Smgh, 30 C. 1021; 30 I. A. 
182; 7 C. W. X. 774; 5 Bom. E R. 822; 8 Sar. 
P. C. J. 512 (T. C.), considered. 

The properties comprised in a mortgage were 
situated iu one taluk and an acre of land de¬ 
scribed as Survey Xo. 458 iu another taiuk was 
also included and the mortgage-deed was re¬ 
gistered in the Sub-Registrar's office in the 
latter taluk. Survey Xo. 458 did not in fact 
belong to the mortgagor and was a mistake 
for Survey No. 458 which belonged to him, 
but which war. not within the territorial 
jurisdiction of that Sub-Registrar: 

Held, that in the absence of any proof that 
there was any collusion between the mortgage 
and the mortgagor or any intention on the part 
ol the mortgagee to include a land not belonging 
to the mortgagor, the registration was r.ot in¬ 
valid though it had taken place in a Sub-Regis¬ 
try office iu the jurisdiction of which none of 
the mortgaged properties were situated, fp. 468, 
eol. 2.] 

Harendra Lai Roy Chowdhury v. ILari Dost 
Deli, 2 } Ind. Cas. O37; 41 C. 972; 27 M. E. J. 80; 
(i 914) M. W. X. 402; 16 M. L. T. 6; 18 C. \V. N. 
817; 19 C. L. J. 484; 16 Bom. E. R. 400; 12 

A. I t . J. 774; 1 E. W. 1050; 41 I. A. no; 
(P. Cj; Pahlaii Lai v. Laraiti, 48 Ind. Cas. 
200; 41 A. 22; 16 A. I,. J. 871: Ramdei v. Chandra 
Bali Bibi, 44 Ind. Cas. 399; 4 P. E. W. 237; and 
Bis loan at h Prasad v. Chandra Narayan Chowdhury, 
63 Ind. Cas. 770; 48 C. 509: 48 I. A. 127 /P. C.) f 
considered. 

The High Court will not in second app<*l 
allow a plaint to be amende el so as to allow the 
plaintiff to impeach a previous decree on alltga* 
tions of irregularities not mentioned in the 
original plaint, fp. 469, col. 2 ] ^ 

Second appeal against ?. decree of the 
District Court, Godavari, in A. S. No. 1 
of 1918, preferred again*.! a decree of ibe 
Court of tlie Temporary Subordinate 
Judge, Rajab n undry, in 6. S. No. II of 
1916. 

M s ,r s. S. Sriniv t sa Aiyangar, C. V, 
Anznlhakrishna Aiya , V. S. Narasimha - 
cha/ic.r and K.- Vennatarcma Raju,ioi the 
Appellant. 

Messrs. T. Raniashandra Rao, A. Kfishna• 
swamy Aiyar and K. Ramamnrli, for the 
Respondents. 
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JUDGMENT. 

Odgers, j. —This is a suit arising out 
of a mortgage effected on the 15th April 
1896 on the Gundapalli estate. 
Th2 suit on the mortgage itself was num¬ 
bered as O. S. No. 25 i 9 IO > 

and will be referred to in this judgment 
by that designation. W e are also conccrnc d 
with a later mortgage but r.11 earlier 
suit (O. S. No. 21 of 1910) relating to 
the same property. The plaintiff in this 
suit and the defendants Nos. 1, 2 and 3 
belong to the same family, i «?., the family 
originally owning the Gundapalli estate. 
Fifth defendant is the decree-holder 
both in O. S. No. 25 of 1910 and O. 
S. No. 21 of 1910. Sixth defendant is 
alleged to be the stranger auction-pur- 
chiser of the mortgaged property in O. 
S. No. 25 of 1910. So as matters 
stand at present as to 25 of 1910, sixth 
defendant is the purchaser from the 
decree-holder, 5th defendant; in O. 
S. No. 21 of 1910, 5th defendant has 
obtained a decree but the properties re¬ 
in lined unsold. The suit from which 
this appeal arises is O. S. No. 11 
of 1916 in the Temporary Sub-Judge’s 
Court of Rajabmundry in which the plaint¬ 
iff, the son of the 1st defendant, claims 
a declaration that the auction sale 
of the Gundapalli estate in O. S. 
No. 25 of 1910 and all execution proceed¬ 
ings relating thereto are null and void 
as ag invt him and also to declare the 
decrees in O. S. Noj. 21 of 19:0 
and 24 of 1910 (we are not concerned in 
this n >;il with the latter) are not valid 
ani binding ag’.in.t him and his share. 
A; origin\lly framed the suit was based 
for the most part on immoral considera¬ 
tion for the mortgiges. This was found 
ag ainst in both the lower Courts and has 
now been given up before us. 

Three points are urged in Second a;>- 
peal. 

(t) Thit th; plaintiff who was a minor 
in 1910 wr, not properly represented in 
O. S. No. 25 of 1910 * 

(?) that the guardian ad litem was 
guilty of negligence in that the following 
valid defences were not set up on behalf 
of tha minor, . 

(1) th it th; morfcg ige was not valid as 
- - not having been legally registered. 
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(b) that the Court lu.d no j mi: (’Alien 
under tlie circumstances to pais 
the mortgage decree ; 

(3) That an amendment should have 
been allowed to repudiate the Glli 
ele endant’s plea that he is a bona fide 
purchaser for value without notice. 

(1) Tire point of respre.se i t a ticn in 
O. S. No. 25 o f 1910 :—The plaintiff 
who was i-n that suit the 3rd defendant 
was at first sued along with his father 
and guardian, the 1st deftndr nt. The 
father was apparently unwilling 1 o j ct, ar.d 
the Court clerk, Mr. C. Gopala Rao, wi s 
appointed guardian on the 21st February 
1911. He was appointed on an r.ffidaiit 
sworn t>y one So nga vsrr pit Vc-nkslarc 1 iv.m, 
who said he had been conducting the suit s 
and all other affairs of the pis ini iff 
as his “Tanedar” or Manager. “I be¬ 
lieve there are no other principal guardians 
for the said minor defendants. It is, 
therefore, necessary that the appeal clerk 
of this Court, Mr. C. Gopala Rr.o, should be 
appointed guardian of the said minor, 3rd 
defandant.” The appeal clerk was appoint¬ 
ed as stated. The guardian on 30th No¬ 
vember 1911 filed a memorandum asking 
that it should be recorded that he had 
no instructions whatever on behalf of 
the minor 3rd defendant. 

However on the 25th November 1911 1 he 
guardian put the plaiutiff to proof of the 
claim. The Vakils for defendants Nos. i, 
2, and 4 said that they had no instruc¬ 
tions. Fifth defendant wes absent and the 
result was a decree f Oi pis ini ifi f or Rs. 82 ,r < o 
odd with costs. It is contended on this stale 
of things that the affidavit of Venkala- 
rstnam was clearly false as the minor was 
living with Ids uncle at the time and oho 
had a mother ali\e. Relianee is placed on 
the deposi 4 ion of D. W. No. 2 in the suit. H : s 
name is Kapilave.>a Padamanaghaswimi. 
He soys he was managing 5th defendant’s 
affjirs that he hod known the uncle of 
the minor for some timeandlhe father of 
the minor for 25 years and knew the exist 
euce of the plaintiff’s mother. The point 
to be borne in mind is that this witness, 
D. W . No. 2, is a different person from the 
Tanedar who swore the a ffidaiit that no 
other principal guardian was availably. 
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In the guardian’s evidence as D. W. 
No. 2 in the O. S. he states that the 
fath.r refused to he guardian and did 
not appear in response to notice. He 
did not try to get any information from 
anybody else, but sent a notice to the 
father, but it was not served. He did 
not apply for copies of the documents 
etc., as he was not put in funds by any¬ 
body. It is pointed out that under rule 118 
of thi Civil Rules of Practice the Court 
might have ordered the plaintiff to pro¬ 
vide funds for the guardian to carry on 
the defence of the minor. This, however, was 
not done. Reliance is placed on a case report¬ 
ed ns Puppioth v Vaylsravanath Manakkal 
Rim in Somiyj Ipa d (i) where * he a ffida- 
vit filed stated that besides the 2nd de- 
fa ndant the plaintiff bad no next of kin. 
The statement was false as there was 
at least one person known to the 1st de¬ 
fendant and his brothel who was the plaint¬ 
iff’s next of kin. Yet this informotion was 
suppressed. I find it extremely difficult 
to saythat because P. IV. No. 2 knew the 
mother and the uncle of the piesent 
plaintiff it must be held that the plaintiff 
in O. S. No 25 of 1910 and his Tanedar 
who swore the affidavit must have bad 
the same knowledge. It is nowhere al¬ 
leged tbat either of the persons bad sucb 
knowledge and I am quite unable to 
see bow under these circumstances it 
can be said to have been proved tbat the 
affidavit of Venkatar* tnam must have 
been false to his knowledge. It may here 
be pointed out that it is not as if the ap¬ 
pointment of a Court guardian was prinia 
facie illegal. Order XXXII,r. 4 (4), authoris¬ 
es the Court to a ppoint a ny of its officers 
as guaidian where there is no other per¬ 
son fit and willing to act as guardian for 
the suit Neither the mother nor the 
uncle C2 me f orwa rd on behalf of the minor 
and it is to my mind impossible to say 
that either the plaintiff in O. S. 25 of 1910 or 
the Court ha d reason to believe that there 
was any other person fit and willing to 
act. In Nachiappa Chetly v. Chlnnlah 
Ambalatn (2) Mr. Justice Srinivasa 
Aiyangar sitting alone, laid down that in 

(1) 74lnd.Cas 309; 32 M. I/. T. 107 at p. inj 
44 M I/. J. 515; *7 b W. 558 ; (1923) M. W. N. 
301; (1923) A 1 . R. (M.) 553 

(2) 36 Ind, Cas; 7941 4 I/, W, 362* 
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the case of a coni'tin plated appointment 
of a Court guardian., notice must always 
go to the natural guardian (as it aid in this 
case according to P.W. No. 2) or the person 
with whom he lives. It is not brought, to our 
notice that the Court guardian knew that 
the minor was in 1910 living with his uncle. 
Another case relied on i s Bhagwan Dayal 
v.Puram Sukh Dass (3) which to my mind 
is a much stronger case than this because 
the uncle who was originally named 
as a guardian ad litem in refusing to act 
said that the minors lived with their mother. 
No notice was served upon the mother 
and a Court guardian was appointed. The 
judgment seems to have relied largely 
on the fact that there was a decree with¬ 
out notice to the minors. This, as pointed 
out, is not now necessary. [See Rama- 
swami Chetly v. Doraiswami (4)]. As 
pointed out there, the absence of notice 
to the father of the appointment of the 
Head clerk was only an irregularity which 
would not affect the validity of the pro¬ 
ceedings in the absence of fraud or gross 
negligence on the part of the person ap¬ 
pointed (See p. 302*). The case cited, in 
Rashid-unnissa v. Muhammad Ismail 
Khan (5) was a case where minors were held 
not to have been represented at all, ° ne 
being represented by a married woman, 
which was illegal and the other being re " 
presented by a person whose interest was 
manifestly adverse to that of the minor. 
In Ma rut ha mala i Gownden v. Palani 
Gownden (6), the plaintiff asked 
that the father should he appointed 
guardian ad litem . He refused. # The 

Head clerk was thereupon appointed. 
The fraud charged was that the plaintin 
knew very well that the minor was living 
with his mother under the protection 
his maternal grandfather and the latter 
ought to have been appointed guardian. 
The learned Judges held that the state¬ 
ment in the affidavit amounted to no 

(3) 27 Ind. Cas. 623; 37 A. 179; *3 A. L. b 

* 79 - r* 

(4) 73 Ind. Cas. 409; 44 M. I*. J. 2991 x 7 
W. 638; (1923) A. I. R. (M.) 465. 

(5) 3 Ind. Cas. 864; 31 A. 5721 13 C- N. 
1182; 10 C. I#. J. 318. 6 A. I4. J. 8221 11 Bom. 
I/. R. 1225; 6 M I/. T. 279; 19 M. I*. J. 63*1 3 6 
I. A. 168 (P. C.). 

(6) 16 Ind Cas. 182; 37 M. 535» 

~ »Page of 44 M. I«. J.—[£<*.]« 
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more than that in the view of the deponent ; 
there was no fit and propel person to he 
appointed. They point out that the « 
Court may have been under the duty of : 
making further enquiry belore acting 
on the a ffida vit, but that the a ppointment 
was the result o a judicial order based 
on evidence which the Court considered 
sufficient. It was not alleged that there 
was any collusion between the Head 
clerk and the plaintiff in pursuance of 
which the latter applied for the appoint¬ 
ment of that officer as guardian. Hor is 
there any proof of any such collusion here. 

In Ramaswaml Chetty v. Doraisvraml (4). the 
case alrea dy referred to, it was held that the 
plaintiff was not bound to make exhaustive 
enquiries. The learned Judges say at 
page 301* ** Futtfng a reasonable cons¬ 
truction on the rule, we are not prepared 
to say that the plaintiff in this case failed 
in his duty, especially as there is nothing 
(so far as we have been shown..) regard ng 
the uncle of the minors, his residence, 
the plaintiff's knowledge of his existence, 
his interest in the minor's affairs or, what 
is more important,regarding any subsequent 
attempt by him to protect their interest." 
In Wallin v. Binke Bsharl Pershad Singh 
(7) their Lordships held that .although 
there was no formal order appointing a 
guar dim ad litem and no notice to the 
mother who was so appointed or to au 
adult male member o their family, these 
facts were nothing but irregularities which 
did not affect the validity o the proceed¬ 
ings. On this state o the authori-ies 
I am of opinion that the appellant has 
not succeeded in making out a case of 
non-representation in Suit No. 25 o 1910s 
Assuming that the seme state of things 
prevailed in 21 of 1910, as to which I am 
not quite certain for reasons to be stated 
later on, the same argument applies there 
also. 

Point 2.—The case relied on with re¬ 
gird to the negligence of the guardian 
ginirally in this case is Chundttri 
Pontlyyi v. Rijan Vlranni (8), where 
it wis held that it was gross negli- 

< 7 ) 30 C. 1021; 30 I. A. 182; 7 C. w. N. 774; 

5 Bim. I4. R. 822; 8 Sur. P. C. J. 512 (P. C.) 

(8) 7 i Ini. Cis. 653 ; 45 M. 425: 15 I4. W. 427; 

(ia*2) M. VV. N. 213; (1922) A. I. R. (M.) 273; 
42 3 >i. h J. 429. 
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gence not to defend the suit if there 
was a valid de euce available. Jji tlu.t 
case the mortgage was by a guard¬ 
ian of the immoveable property of a 
minor for the pur pas e of lending money 
to another tor-carrying on a. trade not 
ancestral on behalf o! the minor. It was 
held that the guardian ad lit cm ought to 
have resisted the suit brought on the trans¬ 
action on the ground that it was not for 
the minor's benefit. Ought the guardian 
ad litem to have set up either of the 
suggested defences in this case? and could 
he have hoped to succeed if he hed done 
so ? To consider the point of registra¬ 
tion first :— 

(a) The mortgage, Exhibit IX, comprises 
the whole of the estate of Gundapalli in 
the sub-district of Yernagudam, Yerua- 
gudem Taluk, Godavari District to which 
is added 1 acre of w.t land on the 
eastern side in Jivroyili Do. 458 iu the 
village of Katrenikoua in the sub-1 istrict 
of Mummidiveram Godavari District. 
The mortgage was registered in the sub- 
district ol Mummidivarf.m in which ti e r 
acre was situated. It is alleged that this 
latter was included in the mortgage ior 
the very purpose of its being registra¬ 
ble in this Sub-Registry and this is, very 
likely the fact. It turns out that the 
mortgagor though he owns something 
like 300 acres in Katrenikona does not 
own Iso. 458 and never did. It is there¬ 
fore, said that the whole mortgage is in¬ 
valid ?-s the mortgagor had no title to 
this Mummidiveram 1 acre of land. The 
allegation contained in pr.iagrnph 12 of the 
p aint is that the mortgn gor had 110 interest 
in the said 1 acre, which was known to all 
the parties to the mortgage at the time 
of the registration, to which the defendants 
Nos. 6 to 10 reply in paragraph 13 of their 
written statement that the 1 acre belongs 
to the mortgagors and that it was in¬ 
tended to be mortgaged and was not il¬ 
legally included. For this part of the 
case the appellant relies on Harendra Lai 
Roy Chowihury v. Ha ri Dasi Deli (9). Tha t 
- w s a well-known case of an attempt to 
; mortgage 0 property absolutely non- 

(o\ 23 Ind. Cas. 637; 4* c - 972; 27 M. L. J. 
8o ; (1914) M. W. N. 462; 16 M. L. r. 6; 18 C. W. 
n’ 817* 19 C. L. J. 484: 16 Bo™ L. R. 400; 12 
A- L- J- 774; 1 L- w . i° 5 °: 4 1 A - x *° ( p * c . 
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existent, there being no such house as 
25, Guru Das Street Theii I.ordslii] s 
held that “ that prarcel was in fret a. ficti¬ 
tious entry and represented no property 
that the mortgagor possessed or intended 
to mortgage or that the mortgagee in¬ 
tended to form port of his security.' 1 
In this case the evidence is that the mort¬ 
gagor himself verbally mentioned this 
1 acre when the mortgage deed was 
being drawn up and that, as a matter of 
fact,it is a niista ke for 548 which admitted¬ 
ly belongs to the family of the defendants 
No. iaud2 in 25 of 1910. The cases on 
this subject show that in order to nullity 
a registration on this ground the parties 
must have colluded. If the cases support 
this view, as I shall show presently, it 
must be said that there is no evidence 
whatever to show that the mortgagee 
knew that the mortgagor possessed no 
such land es No 458. Pahlad Lai v. 
LuKiiii (10) lavs down, following the 
Privy Council case in Harendra Lai 
Roy Ckowdhury v. Ha i Dr. si Debi (9). “It 
is really a question of fact.. . .whether .... 
the parties ha ve intentionally by a mutual 
collusive arrangement inserted in the died 
property which either does not in feet 
exist or which, while in existence is not 
intended bv cither of the parties to the 
suit to be a part of the security.” A Bench 
of the Patna High Couit in Ramdei v. 
Chanda Bali B hi (ii) have come 1o a 
similar conclusion. If there is no col¬ 
lusion. the circumstances are not suffi¬ 
cient to invalidate registration. In a 
recent case in Biszv.i Hath Prasa d v. Chand a 
Na ray an Chowdhury (12) the defendant 
asserted that the statement in the bond 
that it comprised a certain share in pro¬ 
perty w s to the knowledge of both parties, 
a mere fiction introduced for the pur¬ 
pose o getting registration in the Mozuffer- 
pore District. There it- was held that 
‘'none of the parties ever intended that 
the share should vest in * Udit or pass by 
the mortgage from him to the mortgager. 
This case differs lolo calo from the case 

• 

,(10) 48 Ind. Cas. 2O0J 41 A. 221 16 A. L. J. 

87-. 

(lid 44 Ind. Cas. 399; 4 P- L. W. 237. 

63 Ind. Cas. 770; 48 C. 509; 48 I. A. 127 
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suggested in argument of a mere failure 
to make 0 good title to property dealt 
with by the instrument, and which both 
parlies had intended should foim part 
of the security.” It appeals to m.e that 
iu the absence of evidence of participation 
by the mortgagee either as regards the 
insertion of the item in the deed or of in¬ 
tention that the J ftv-re should not form 
part of the security, this point must he 
decided against the appellant. It was 
contended that the ground of mistake 
was not open to the defendant here rs 
the only plea raised by the pleadings w-'s 
with regard to title, ft does not matter 
whethei No. 458 was in fact a mistake 
for No. 54S; since, as pointed out above, 
unless it can be proved that the mortgagee 
was a paity io the fraud (puttiug it at 
the highest) it cannot affect the validity 
of the registration. It is, therefore, clear 
that with regard to registration no valid 
defeuce was open to the Court guardian 
which he could have set up in favour of 
the niinoi. 

(b) It was faintly argued that there was 
no jurisdiction in the Sub-Court to pass 
the decree or order for sale, as Exhibit IX 
was not validly registered, and that the 
Court that had territorial jurisdiction over 
the Gundapalli estate was the Ell ore Sub- 
Court and not the Godavari District Court. 
This can he shortly disposed of by reference 
to section 21 of the Civil Procedure Code 
which shows that it. is too late to take 
this objection in second appeal. 

Point 3:—When the appeal first came 
before the District Judge, Mr. Fernandez, 
that learned Judge remitted cert tin issues 
to the lower Court for findings aud “such 
other issues as the Court may deem 
it necessary* to frame after hearing 
the parties again.” W T e rre only 
concerned with the first which was settled 
before the vacation v z., “ Whelhcr the 

6th defendant is a stranger bona fide 
purchaser for value of the Gundapalli 
estate in execution of the deciee in O. 
S. No 25 of 1910 on the file of this 
Court and such purchase of his is valid 
against the plaintiff in spite of any defects 
of the kind alleged attaching to the suit 
and execution proceedings which culmi¬ 
nated in that purchase.” The vacation 
then supervened and when the appeal 
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came on for heating again after the 
re-opening of the Court this issue was 
modified after hearing Counsel on both 
sides as follows:—“In spite of any defects 
of the kind alleged in the plaint as attach¬ 
ing to the suit in wnich that decree was 
passed.” There is thus a distinct omis¬ 
sion in the new issue as finally settled to 
be remitted to the lower Couit of any de¬ 
jects attaching in execution proceedings. 
The appellant wishes us to revise that 
amended issue and restore the issue as 
originally framed as he desires to be heard 
to say that it was only in execution pro¬ 
ceedings when Exhibit XX was produced 
(i.e., the sale certificate under O. XXI, 
r. 94, Civil Procedure Code), that he learnt 
that he was described therein as being 
still a minor and still represented by tl.e 
Court guardian. The Sub-Court on the 
amended issue went into the various 
grounds which were alleged against the bo tm 
fides of the purchase of the 6th defend¬ 
ant and found that the 6th defendant was 
a stranger purchaser for value but that he 
was not 0 bona fide purchaser, in that he 
was either aware or (should be?) presumed 
to have been aware that the plaintiff was 
a major at the auction, though not by 
reason of his knowledge of defects in the 
decree itself. As the learned Judge, Mr. 
Tbiagaraja Aiyar, justly observes “the 
lower Court was wrong in having gone 
into this question as the lower Court after 
hearing both sides clearly intended to 
limit the enquiry to the defects of the 
kind alleged in the plaint and not to ex¬ 
tend it to an irregualrity in the execution 
proceedings of which there is absolutely 
no allegation in the plaint.” I entirely 
agree with this view. Mr. V. S. Nr.rs- 
simhachari, who argued this part of the 
appeal, frankly admitted that what he 
was asking for was really an amendment 
of the plaint at this stage. In this view 
it is not necessary and in fact it is impos¬ 
sible to come to any conclusion as to whe¬ 
ther the plaintiff who became a major 
in *9 T 3. the sale being in 1915, was not 
actually awaTe of what was going on. 
The matter was carefully gone into by 
Mr. Pernandez, and the question of de¬ 
fects in execution proceedings was express¬ 
ly eliminated by him after hearing both 
sides Speaking for myself I am entirely 


:ASE 9 * 469 

opposed to re opi-u the question in second 
appeal by allowing the appellant to amend 
the plaint in the suit o 1916.1 would, there¬ 
fore, find the third point also against ti c- 
appellant. 

I have assumed throughout, as stated 
above, that the Suit No. 21 of 1910 is gov¬ 
erned by the some considerations as 25 of 
1910. As Mr. A. Krishnaswami Aiyar for 
the 5th respondent (Mli defendant) points 
out with regard to the mortgage involved 
in the former suit the qveslion of the 
invalidity of the registration does not 
arise, so that no de'er.ee wrs r ir ilol le fs 
to t his. Be conte nd?. 1 hf.l r ccoreir.g 1 o 1 lx 
plaint cnlv irrnoixl debts inclined by 
tbe ist defendant areplerded r nd this has 
gone. This is not perfectly clear although 
I am disposed to think that the learned 
Vakil's \itw is right. But if in 21 
of 1910 the queslion of representr.tic v 
is involved, then in my view it stands 
exactly in the so me posilion as the quest ic u 
dealt with above with ugrrd to 25 ci 
1910. 

In my view tbe second appeal foils 
and must be dismissed with costs two 
Sets (5th resTOndcnt one set cud 7th and 
30 -h respondents one set). 

On ihe point o f partiiion of the olher 
properties not subject 1 o these r. lie nr lions 
which was raised by Mr. Ananthakrh,brio 
Iyer alone, I agree wit lit he older proposed 
by my lerrued brother. 

Hughes. J. —The suit was for paniticn 
and incide-ntly for declaration of in¬ 
validity of the decrees in O S Ncs. 
25 of 1910, 24 of 1970, r ud2T of 1910, 
on the file of t be Distriel Court of Gcda\rii. 
In this appeal we are not concerned with 
the decree in O. S. No. 24 of 1910. 

In the plaint, it is not alleged that 
plaintiff wrs not properly represented in 
O. S. No. 21 of T910 end it has been 
suggested on behalf of Ihe respondents 
that the reason is that Ihe defence ;s to 
defective registration was not a\oilc.b!c 
in that suit. Howeier, that may be, I 
am satisfied that the plaintih was properly 
represented in both the siils. The con¬ 
tention is that the Court guardian was 
appointed by reason of a false affidaiit, 
and furthei that.there was gross negli¬ 
gence on his part because he did not in 
O. S. No. 25 of 1910 set 'up the 
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defence that the mortgage deed w£s in¬ 
valid on account o defective registration. 
I do not think it can be said that there 
was a false affidavit. It was staled therein 
“I believe there are no other principal 
guardian for the said minor defendant." 
It is not clearly what exactly is meant 
by " principal guardians" but very likely 
it means nothing more than "fit rnd pro¬ 
per guardians." The minor was liring 
at the time with his urcle end there 
was also his mother. But the mother 
and uncle made no attempt to inteirene 
at any' time on the minor’s behalf end 
never showed any interest. There is 
no a legation of collusion between the 
plainriff and the Court guardian. The 
facts o the case are similar to Ihose in 
Ma rut ha mala i Gown den v. Palau} 
Gowndcn (6), where the propriety of 
the appointment of the Court officer rs 
guardian ad-litem was upheld. The case 
in Puppooti v. Vayisravanath Manakkal 
Raman Somayajifad (i) (relied on by Ihe 
appellant) was a case in which there was 
a deliberate misstatement of fact in Ihe 
affidavit. 

The p a intiff, therefore, was properly 
represented in toth suits, O. S. No. 
25 o 1. ,io and 21 of 1910. With 
regard to the suit O. S. No. 25 
o 1910, it has to De considered whether 
there was a valid defence for the minor 
and the guardian was, therefore, guilty of 
gross negligence in not raising it. My 
learned brother has dealt with this point 
in full and 1 agree with him. The finding 
o the Dist ict Judge is that there was 
no collu ion between the mortgagee and 
the mortgagois and there was no intention 
on the part of the mortgagee to include 
a land not belonging to the mortgagors. 
This Deing so, the registration is not vitiat¬ 
ed. This defence was not open to the 
minor and there was no negligence on the 
part o the Court guardian. 

The dec ees in question are binding 
on the p aintiS ; It is, however, contended 
that the p a intiff Deca m e a major while 
execution proceedings were in progress 
but w sstill treated ls a minor, and there¬ 
fore, the purchase by 6th defendant is 
invalid. This is a contention not raised 
in the pi int and cannot De entertained 
now, I should mention that this point 
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was only raised by way answer to the' 
6th de endant’s contention that he was 
any' how a bona fide purchaser. That 
question do?s not arise in view of our find¬ 
ing that the decrees are not liable to be 
fet aside. 

I agree that so far as the main contentions 
of the appeal. are concerned the ap¬ 
peal must be dismissed with costs. It 
is, however, argued that in any event a 
decree for partition must be passed with 
regard to properties that have not been 
alienated. With regard to this I find 
that the Subordinate Judge in par? graph 30 
of his judgment states "no decree can 
be passed as the plaint has cot been pro¬ 
perly' stamped, and there is no evidence 
to shew what the stamp required is. 
It is not known which properties have teen 
sold and wlat properties have not been 
sold. The plaintiff cannot get the decree. 
The suit is dismissed." In the grounds 
of appeal to Ihe District Court this point 
was taken but I cannot find that the Dis¬ 
trict Judge has anywhere dealt with it 
except that in the original judgment 
framing issues and calling for findings 
it is stated in paragraph 3 that the 
contesting respondents did not press the 
objection that the Court-fee paid was 
insufficient; and finally in paragraph 28 of 
the judgment of Mr. Thiagaraja Aiyax.it is 
stated that "no other question was 
urged at the hearing of the appeal." 
It is pioba ble that he meant that no other 
question relating to the suostantial con¬ 
tested matters was urged. In fact the 
prayer in the plaint for partition seems 
to have been lost sight of by everybody. 
Thiie appears to be no contest so far as 
the partition of properties not alienated 
is concerned; and no objection has been 
raised cefcre us. 1 would,theref01 e, seed 
back the suit to the original Court with 
instructions to take it on the file again 
and after the enquiry to decide the claim 
in pa r a graph 21 clan«,e3 of the plaint so ifX 
as it relates to the partition of properties 
other than those that have been alienated. 
The appeal as against the contesting res¬ 
pondents must be dismissed with cosls. 

I agree with the order of my learned 
brother as to costs, 

v. n. v. 

p, 
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LAHORE HIGH COURT. 

Civil Revision No. 509 of 1922. 

February 14, 1923*. 

Present: —Mr. Justice Moti Sagar, 
SHAMS UD-DIN— Plaintiff- 

Petitioner 
versus 

DEVI DAS and other?—Defendants — 

Respondents. 

Civil Procedure Code (Act V of 1908)* O. VI, 
y. 17 —Amendment of plaint, when to be allowed . 

No hard and fast rule can be laid down that 
an amendment of a plaint must, as a general rule, 
be allowed wherever a refusal to amend would be 
likely to result in hardship to the plaintiff. The 
test to be applied is whether the amendment 
would or would not occasion injury to the opposite 
party such as cannot be recouped by costs, and 
leave to amend should generally be relust d il it 

would. t 

The mere fact that the suit is on behall ox 

a religious Institution is no ground for departing 
from the general rule. , 

Civil revision against an order of the 

Sub-Judge, First Class, Eahore, dated 
15th June 1922. 

Mr. Batkut All, for the Petitioner. 

Mr. Jagan Nath, for the Respondents 
JUDGMENT.— This was a suit for the 
issue of a mandatory injunction and for 
the possession of some land which the 
plaintiff alleged had been encroached 
upon by the defendants and included by 
them in their bouse which they had con¬ 
structed some twelve years ago. The 
suit was on behalf of a mosque and 
instituted in May 1920 shortly before the 
period of limitation was going to expire. 
After the settlement of the issues, the 
plaintiff made an application to the 
Court below for leave to amend his plaint 
in certain respects. Several amendments 
were applied for out of which only one 
was allowed and the others refused. 

The plaintiff has now come up on 
revision to this Court and it has been 
strenuously urged by Mr. Barkat Ah, 
on his behalf th t the learned Subordi¬ 
nate Judge has not exercised his dis¬ 
cretion in a proper manner and that he 
has committed a material irregularity in 
disallowing the amendments prayed for. 
A great deal has been made of the point 
that the suit is on behalf of a religious 
institution, and that the amendments if 
disallowed would in a 1 probability result 
in a dism ssal of the suit, as no suit 
fot possession lies, and that a new suit 


for the reliefs claimable by the plaintiff 
would now be tarred by limitation. On 
behali of the respondents a preliminary 
objection is raided that there is no 
question ot jurisdiction involved in this 
case, and that an improper exercise of 
discretion by the Court below is not a 
good ground for revision. I have been 
referred to a large number of authorities 
by Mr. Barkat Ali in which orders have 
been set aside by th- High Courts 011 
revision where the lower Courts have 
acted with material irregularity, but 
after carefully reading those authorities 
I have come to the conclusion that each 
case mu.>t be deeded on its own merits, 
and that no hard and fast rule can be 
laid down that an amendment must, as 
a general rule, be allowed wherever a 
refusal to amend would be likely to 
result in hardship to the plaintiff. The 
test, in my opinion, to be applied is whe¬ 
ther the amendment would or w ould not 
occasion injury to the opposite party 
such as cannot be recouped by costs, 
and leave to amend should generally be 
refused if it would. At page 417 of 
Mulla's Civil Procedure Code the rule 
on this point has been thus laid down : 
** Eeave to amend will be refused where 
the amendment would cause injustice to 
the opposite party such as cannot be 
compensated for by imposirp terms as to 
costs or otherwise." This rule ; s bastd 
on a large number of English authorities 
which, in my opinion, lay down a very 
wholesome principle of law, and no 
satisfactory reason has been shown why 
it should not be followed in the present 
case. The mere fact that the suit is on 
behalf of a religious institution is no 
ground at all for departing from the 
general rule, and as to the other ground 
alleged that if the amendments are dis¬ 
allowed the suit will be dismissed ard a 
new su"t barred, the learned Subc-rd rate 
Judge has fully gone into the matter 
and, after a careful consideration of all 
the * authorities cited before him by the 
learned Vakil, for the plaintiff, has come 
to the conclusion that the amendments, if 
allowed, will prejudice a right that has 
already accrued to the defendants on the 
pleadings as they now stand, and that it 
would be most unjust to deprive them 


2 . INDIAN CASES: (X 9«3 

MAHADEO KAMCHANDKA V. RAGBOJI JIJVATI. 


of this valuable right by acceding to ti e 
plaintiff's prayer. I entirely concur w ; th 
this view and hold that the amendments 
were rightly disallowed. 

As for The prayer ti at the plaintiff 
should be al owed to add an alternatrie 
relief to his plaint thal he is entitled to 
a rijht of way thTough the defendant's 
property even if his suit for possession 
fads, the learned Judge has held that it 
cannot be allowed inasmuch as the prayer 
is too vague and no grounds have been 
alleged on which this right is cla rred. 
In my opinion the learned Subordinate 
Judge was right in the conclusions at 
which he has arrived and I do not see 
any grounds tor interference on the 
merits even if a revision on the ground 
of improper exercise of discretion is main¬ 
to inable. 

I dismiss the petition with costs. 

Petition dismissed. 

r. r. 


BOMBAY HIGH COURT. 

Second Civil, Appear No. 824 op 1917. 

November8, 19^2. 

Present :—Sir Norman Madeod, Kt., Chief 
Justice, and Mr. Justice Crump. 
MAHADEO RAMCHANDRA PATKAR 
and another—Appellants 

versus 

RAGHOJI JIJYAJI RAJE SH 1 RKE 
and others—Respondenrs. 

Evidence Act (I 0/1872), 5. 90 — Document thirty 
years old — Presumption — Execution—Conduct of 
parties. 

Wh^re a document which i more than thirty 
years old is produced apparently from proper, 
custody. theCourt may presume its due execution, 
but itis open to the Court to hold from the circum¬ 
stances of the case that the document was not 
acted upon. 

Second appeal against the decision of 
thi Assistant Judge, Ratnagiri, in Appeal 
No. 114 of 1912. - 

Mr. K. N. Koyaji, for th e Appellants- 
P. B, Shingne, for the Respondent^; 


JUDGMENT. —The question in this ap¬ 
peal is whetler the lower Court was 
wrong in bold ng that the permanent lease 
granted to de^endart No. ?8 lad not teen 
proved by evidence. Both Courts lave 
c<-me to the conclus on that the leare has 
not be 3 n proved. Some of t] e grounds on 
which that conclnsic n was arrived at mr.v 
not be altogether justified, tut we are 
asked in second appeal to reverre tfce de¬ 
cision of two Courts with repard to an 
alleged fact which undoubtedly is sur¬ 
rounded with doubt and suspicion. Assum¬ 
ing that this document, which is produc¬ 
ed a ppa rently from proper custody, tvas 
executed, still there are circunsfc nces 
which show that it was not acted upon as 
one would have expected a document of 
that nature to be act ed upon. The pro¬ 
perty is included in a mortgage of 1868 
from which one might conclude that th ; s 
particular thikati wa^ in the possession of 
the mortgagors instead of being in posses¬ 
sion of defendant N 0 .3 8, who alleges that he 
wa9 a permanent lessee. Then the Judpe 
says that that Exhibit only shows posses¬ 
sion of delendant 38 as mortgagee. Various 
documents appeared to the Courts below 
to be entirely opposed to defendant No. 38's 
contention. Nothing that has been urged 
before us on second appeal wou’dbe suffi¬ 
cient to upset the conclusion of the 
Courts below on a question which i* 
mostly a question of fact, and only vexy 
incidentally a question of law. If as a 
matter of fact the 38th defendant has 
been a permanent lessee, he would, in 
the ordinary course, have been in manage¬ 
ment, cultivating the suit land and 
it would have been an easy matter for him 
to prove possession as tenant. That pos¬ 
session as tenant is the very thing wlich 
he failed to prove in the lower Courts. 
This appeal must be dismissed with 
costs. „ ... 

Appeal dismissed. 

z. x. 
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LAHORE HIGH COURT. 

Second C.vil Api»eal No. 524 of 1920. 

Feb 111 ary 17, 1923. 

Present: —Mr. Justice Broadway ai d 
Mr. Justice Moti Sar r.r. 

BAJ SINGH, and anoti e- —defendants 

—Appellants 
versus 

PAR TAP S IN GH — Plaint ir r— 
Respondent. 

Custom — Adoption, proof of—Execution of died, 
coupled with long course of treatment — Appeal , 
second—Finding of fad, conclusions drawn Jtctn, 
whether can he challenged—Registration Act (A' VI 
of 1908), s. 17 (1) (b)— Deed dtc/aring appointment 
of heir, whether compulsorily registral le. 

Acco r diug to the Custom* ry L*.w of flic Punjab 
a sonlcss proprietor has 1 lie j c\v< r 1o i \ l (; i ‘ u.i 
of his kintnun to succeed him at- bis l.m, Ii.t tie 
appointment, in 0 rdc r to be v&Jid, nil's 1 b< n : e < in 
some unequivocal and customary manner and the 
execution of a deed coupled u.ith a 1< 1 g uviie* 
of treatment is one cf the modes of m^-nife: 1:j g 
such an appointment, [p. 473. col. 2; p. 474. eol. i.) 

Budh Singh v. Alula Singh, 40 P. R. 1905; 
IS P. L. R. 1905, ; 46 P. W. R 1905, Tjtamman 
Singh v. Jit Singh, 9 P. R. 1S93, Jcratn v. 
Manphul, 4 P. R. 1892, Patman v. Gian Singh, 
94 P. R. 1893, Girdhari Lai v. Data Alai, 3 P. R. 
1901! P. L. R. 1900, p. 297. follow* d. 

Although in second appeal fii.dir.gr of fact 
cannot be impugned, it is neveithele:* open to a 
party to challenge the correctness of tie ccr.elu¬ 
sions drawn from such findings, (p. 474. c °l* 1 1 

A document declaring the appointniei.t of rn 
he r under the Customary I,aw ol the Punjab e’oes 
not fall within purview of section 17 (1) (h) of the 
Registration Act anel does not, tlicrelore, reqiiie 
registration, [p. 474, cols. 1 & 2.] 

Second appeal from a decr t e of the 
Distiict Judge, Gurdaspvr, dated tie oth 
January 1020. 

Messrs. B. D. Qurcshi ai.d B. A. Cc-cper , 
for the Appellant?. 

Mr. Shauk.tt Raw, for the Rejpcndent, 

JUDGMENT. —The facts of the 
case out ot which this scerrd 
appeal has arisen are very simple 
and are shortly these. The plaint¬ 
iff Partap Singh ar.d Baj Singh, de¬ 
fendant No. 1, are r c al brothers. Bui a 
Singh, defendant No. 2, is a pichhlag 
of Baj Singh, but has been biought 
up by him as his son since his very 
infancy.. Shortly before the institution 
ol the suit. Baj Singh made a gift 
of the land in dispute in favour of 
Beta Singh and had a mutation in 
respect thereof sanctioned on the 9th 


of D:cember 1918. The plaintiff there¬ 
upon brou; ht this suit for a declara¬ 
tion that the said gift was irnalid 
and that it would not affect his r c - 
v e rs ; on?ry interests alter tie death of 
Baj S ngh. Tie suit was resisted on 
the grojnd t h it Buta Singh was the 
appointed heir of Baj Sinjh and that 
the gilt in h : s favour was merely an 
act of acceleration on He part cl the 
donor to which there could te 1:0 legaj 
objedioD on behalf of the plaintiff. It 
was fiuther contended that Faj Singh 
had executed a document T-i in favour 
of Buta Singh cn the 15th of Ft-bn ary 
1911, declaring him to be his heir that 
the plaintiff Partap STgh was also a 
party to this document and that in theie 
circumstances he was estop] cd frem 
maintining the suit. The Trial Ccuit 
found in favour of the defendants cn 
all these points and d sn istedthe plaint¬ 
iffs suit. 

On appeal, however, the lea rred District 
Judge, differing from the findings of tie 
Trial Court, held that Buta Sirgh's 
appointment ns an heir had not been 
established ar.d that the dciurrent reh’ed 
on was not admissible in evidence for 
wa n t of registration. 

Against th s decision the defendant has 
lodged a second appeal to this Court 
through Mr. Qtireshi, and it has been 
contended on bis behalf that the find 
in^s of the learned District Judge on- 
both the points are erroneous and that 
the decr e e of the Trial Court should be 
restored. Thiscentetion, in oir opinion, 
is well-fonded and must prevail. It is 
not denied that, according to th e 
Customary Law of this Province, a sen- 
less proprietor has the power to appoint 
one of his kinsmen to succeed him as his 
h±ir. It isadmitted that Buta Singh is 
not only a pichhlag of Baj Singh but i6 
also a collateral related to him in the 
fourth or the fifth degree. No special 
cistom prescribing a particular mode of 
making such an appointment has been 
set up by the plaintiff in this case, 
and the only question lor ou r decision, 
therefore, is whether a written declara¬ 
tion by Baj S’ngh such as contain¬ 
ed in the document D. 1, dated the 
15th of February 19x1, coupled with a 
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long curse of treatment evidence^ an 
intention on his part to appoint Buta 
Singh as his heir, is sufficient to sup¬ 
port the appointment. In our opii on 
there can be no doubt that it is. T e 
is ample authority fcr hoWhng that the 
appointment in order to be valid must 
be made in some unequivocal and cu 
tomary manner and the execution ot a 
deed coupled with a long course of treat¬ 
ment has always been recoemsed asone 
of the modes of manifestin' such an 
apoairtment. Thamm*n Singh v- 
Singh (i', leram v. Mantf «!( 2), Parmun 
V Ginn Singh (3). Gir.'han Lnl v. Dola 
Mai (4) and Budh Singh v. Mula Singh 
(5). hollowing the principle laid down 
by these authorities, we lio.d that the 
execution of the deed coupled with Baj 
Singh’s declaration in Court and 
his continuous treatment of Bui a Smgh 
a9 a son were quite sufficient to show 
that the latter was appoinUd a n heir oy 
the former. It has been contended that 
the fin din* that Buta Singh was not 
appointed an heir is o finding of fact 
and that it cannot be questioned in second 
appeal. We are unable to agree with 
this contention. Although in second 
appeal findings of fact canr.ot be impugn¬ 
ed, it is nevertheless open to a party to 
challenge the correctness of the conclu¬ 
sions drawn from such findings. 
In the present case we are of opinion 
. that the learned District Judge has 
drawn entirely wrong conclusions from 
the proved facts on the record and that, 
therfeore, the findings arrived at by him 
cannot be bindig upon this Court. 

On the question of the admissib lity of 
the document D-i in evidence also we are 
unable to agree with the opinion of the 
Court below. The document in question 
does not in anyway purport or operate to 
create, declare or assign, in present or 
in future, any right, title or interest to 
or in any immoveable property - of the 
value of more than Rs. Too but merely 
declares Buta Singh to be an heir of 
• Baj Singh and does not, tnerefore, fall 


within the purview of sect ? on 17 (i) (&) 
of the Indian Registration Act. As to 
the latter portion of the document also 
there can be no doubt that ii does 
notin any way. extinguish plaint ff’s/igh s 
in any immoveable property with’n the 
meaning of this section. It only rentes 
an agreement on his part to the enec 
that he will not object to Buta S^ogh 
succeeding to the property of Baj Singh. 
The document, therefore, is clearly admis¬ 
sible in evidence andean be used for the 
purpose of showing Baj Singh's inten¬ 
tions in respect of Buta S ngh’s appoint¬ 
ment as hs heir. 

We accordingly accept the appeal and 
setting aside ti e order of tht C< u r t bel^W, 
dismiss the plaintiff’s suit with costs 
throughout. 

Z ‘ K ’ Appeal accepted. 


(t) 9 p. R. 1893- 

(2) 4 p. R. 1892. 

(3) 94 p. R. 1893. 

(4) 3 P. R.1901; P.L.R. 1900,p. 297. 

(5) 40 P. R. 1905; 18 P. L- R. 1905; 46 P. W. R- 

X905. 


BOMBAY HIGH COURT. 

Civil Reference No. 22 of 1922. 
January 30, 1923. 

Present ;—Sir Norman Macleod, K?., 
Chief Justice, and Mr. Justice 

Crump. 

HUSENUDDIN NURD DIN 

Plaintiff 

versus 

dulaksridas ksshaveae- 

Defendant. 

Limitation Act {IX of 1908), Sch. 

Limitation and Code of Civil Procedure A mend - 
ment) Act {XX VI 0/1920). s. 2 — Appeal—Dertn 
of respondent — Substitution, application jorr- 

Limitation. .... a.* 

The period of limitation provided in /y T * 
177 of Schedule I to the Limitation Act for makirg 
an application for the substitution of the legal 
representatives of a deceased defer.df.nt or res¬ 
pondent has by virtue of section 2 of 11.c.L)no¬ 
tation and Code of Civil Procedure (Amendment! 
Act, 1920, been reduced from six months to ninety 

^iivil reference made by the Sub-Judge of 
Broach on the point arising out of Suit 
No. 131 of 1921. 

Mr. M. B. Dave, for the P’aintiff. 

Mr. R, J . Thakou, for the Defendant. 
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BASAHYl V. CHANDA SINGH. 

JUDGMENT.— In Act IX of 1908. the 
period of limitation against Art. 175 was 
six months. Aga'nst Arts. ^ 1 7 , 178 

and 179 in the co’umn of ‘period of 
limitation” was the word "D tto” wfrch 
meant the period o c imitation was the 
same as the last period of imitation 
mentioned above in the same column. 
By Act XXVI of 192j, in Art. 176 the 
period of limitation was reduced to 90 
days. No amendment of Art. 177 w?s 
made and the words “Ditto”then meant 
that th^ period of limitation was the 
same as that appearing next above it 
in the column provided for the period 
of limitation “namely” 90 days. In Art. 
17S the word “Ditto” became chaDged to 
‘‘six months” because if the wo r d 
“Ditto” had remained the period of 
limitation would necessarily be altered 
to 90 days. If it was intended that no 
alteration should take effect in the period 
o! limitation for Att. 177 then that Article 
would have been amended in the same way 
as Art. 17?. 

The question proposed is whether 
the period of limitation under Art. 177 
is now 90 days or still continues to 
be six months and the answer to that 
is that the period of limitation is now 
90 days. 

z< Order accordingly. 


LAHORE HIGH COURT. 

SECOND ClVII. Appeax, NO. 1253 OF 1920. 

March 9, T923. 

Present: — Mr. Justice Scott-Smith and 

Mr. Justice Fforde. 

Mutammn BAS ANT I—Defen d ant— 

APPEIXANT 

versus 

CHANDA SINGH and others — 
Defendants—Respondents. 

Custom—Alienation — Necessity — Antecedent 
debts—Waiver of right to object — Presumption — 
Waiver , whether binding on son — Appeal, second 
—Finding of fact—Misreading of Trial Court's 
judgment. 

It is unnecessary for an alienee from a male pro¬ 
prietor paying off debts actually due by the alienor 


e 


to third persons to enquire into the nature of thos> 
debts, [p 47 6 » col. t-J 

Devi Diltu v. Saudagar Singh, 65 P. R. 1900J 
P. L. R. 1900, p. 322. followed. 

The fact that a re version* r of the alienor takes 
over the alienation on payment cf full consult. 1- 
ation to the original alienee amounts to a waiver 
of his own claim to sue to challenge the alienati, n 
and »s presumptive evidence lhat the alienati* n. 
was not bad lor want of ne cosily. [P- 476, col. 1.] 
Lath Singh v. Gopi. 15 P. R. I 9 ° 3 l 55 P»L. R. 
1903. Lahha Singh v. Jo/a Singh. 35 P. R. 1907! 
14 P. Iv. R. 1908; 154 P. W. R. i 9 ° 7 . referred to. 

But the waiver docs not bind the son of the 
reversioner, fp. 476, col. 1.] 

A finding of fact based on a misreading of flic 
First Court’s judgment and without faking into 
consideration a point ^pc ciilly t;us« el in 11.< gle e 1 ds 
of appeal is m.t bine! ng on the High Court in 
second appeal, [p- 4 / 6 , eel. I.] 

Second .appeal from a decree of Ibc 
District Jud e, Ludhiana, dated tbe 25th 
February 1920. 

Mr. Gullu Ram, for the Appellant. 

Air. Des Raj Sawhney, for the Respond* 

ents. 


JUDGMENT.- In the suit out of which 
tbe present second appeal arises, Chanda 
Sinvh, plaintiff sued for a declaration that 
the sale effected by his uncle Kan la Singh 
of ancestral land for a consideration of 
Rs.Soo to Ram Singh, dated the 6tb July 
1910 should r.oi affect bis reversionary 
rights after the death of the ajier.or. At 
the time of the sale Daula Singh, the 
father of 1 lie plaintiff, was absent on ferviee 
in the army. On his return he is said to 
have objected to the sale a rd wa sallowed 
to buy back the land for the full price from 
Ram Singh and from one Harlal Singh to 
whom Ram Singh had sold a portion of 
tbe land. Tbe consideration for the sale 
was made up as follows:— 

(1) Rs.300 due to Salamat Rai, (2) Rs.175 
duetoButa Mai, and (3) Rs. 325 paid in 
cash before the Sub-Registiai. 

The F : rst Court found that consideration 
was fully proved and that the sums of 
Rs. 300 and 175 were actually paid to the 
ant*-cede..t creditois and that receipts 
were taken. It went furtliei, howeveT, 
and said that the accounts of Salamat Rai 
and Bnta Mai bad » ot bisn produced and 
th"t it was impossible to say why those 
loans had been taken and when and for 
whit purpose. Thtse debts, however, were 
due to third persons and it was unneces¬ 
sary for the subsequent alienee to enquire 
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Into the nature of those debts [see 
Devi Ditiiv. Siudagnr Singh (i) ]. There 

is no sit gestion that Ram Singh acted 
dishonestly in paying them off. The 
learned District Judge towards the end of 
his judgment says “I agTee with the 
lower Court in holding 1 hat the ex'stei ce 
of the previous debts due to But a Mai 
and So la mat Rai nas not been proved." 
Tit’s, however, it did not hold. On the 
contrary it held that Dio.-:e debts had 
been proved. Moreover, the District Judge 
has not taken into consideration the fact 
that Paula Singh by taking over the sale 
and paying the full price waived his own 
claim to sue. Sicli act'on on the part 
of Diulu Singh is presumptive evidei.ee 
that the sale was r.ot bad for want of 
necessity [see in this connection Lahh 
Singh v. Gopi (2) and L-.ikha Singh v. 
Join Singh (3) qu<.ted in tie ad¬ 
mitting order]. We are, therefore, 
unable to agree with Counsel for the 
respondent that the firding of the Distr'ct 
Judge that the sale was r.ot for necessity 
is a fi idmg of fact which cani.ot be 
contested in second appeal. It is bused 
on a misreading of the First Court’s 
judgment;and does not take into considera- 
t : on a point specially raised in the grovnds 
of appeal in his Court. At the same time 
we are unable to agree with Counsel for 
the appel'ant that the waiver of Daula 
Singh binds his son, the p a ; ntiff. But 
the existence of the antecedent debts due 
to third parties constituted val : d necessity 
for the sale and to the extent of those 
debts at least the sale must be upheld. 
The amount of Rs. 325 which was taken 
before the Sub-Registrar is said to have 
been spent by the alienor on making a trip 
to America. Tips was not a puipose 
justifying an alienation of ancestral land 
under the Customary I,aw. We, therefore, 
accept the appeal, and, modifying the order 
of the lower Courts, grant the plamtift a 
decree that the sale shoidd not affect his 
reversionaiy rights after the death of the 
alienor except tothe excent of Rs.475, and 


(1) 65. p. R. 1900; P. L. R. 1900, p. 322. 

(•) : 15 P. R. 1903; 55 P. h . R. 1903. 

•- D) 53 V. R. 1907; 14 P- 1 * R. 1908; 154 P.W. 
R. 1907. - 


under all the circumstances of the case, we 
direct the parties to bear their own costs 
throghout. 

Z. K. 

Decree modified. 


BOMBAY HIGH COURT* 

Civil, Application No. 136 of 1922. 

March 9,1923. 

Present:— Sir N(Jn an Maclcod, KT., Chief 
Justice,and Mr. Ji slice Crump. 

CHANBASArPA MALLAPPA WARAD— 

Applicant 

versus 

MAE KAPPA L 1 NGAPPA SURPUR— 

D efenden t —opponent. 

Cit.il Procedure Code (Act V of 1908), O.XXX* 
r. 1— Limitation Act (IX of 190&), s. C f( 
brought in name of shop—Minority of plaintiff 
Extension of limit alien. . . 

Wht rc a suit is fill ci cn be 1. cJf of a minor pl£ n " 
iff describing l.im as the cv\ti<r of a flop 
claiming < xt« nsit n ol 1 iacni 1 £.1: 1 r. on th*y grout do 
the plamtifl’f minority, tin svit if not liabh -o ce 
ditmiiMd on tlu giomd th&t it is brought > 
the shop and not by the plaintiff pounnhj- 

Civil application lor reversal 01 tne 
decree passed by the First Class Sub-Judge, 

Bijapur, in S. C. S. No. £27 of 1921. 

Mr. N. V . Gokhale, for the Applicant. 
TS’i.S.B Jathar, lor the exponent 
JUDGMENT.— The plaintiff brought tl js 
suit through his gi aTdk ns appointed ty 
the District Court of Sholapur. He was 
described in the tille o! the plaint as 
“owner of the shop Chanbasappa Basappa 
Warad.” It was stated inpara^raib 4 
of the plaint, “ As the plaintiff, *h® 
owner of the shop is a minor, this surt 
is not barTed by Imitation.” In the 
written statement the defendant said: 

Plaintiff is a minor and trustees . have 
been appoin'ed for him by the District 
Ccurt of Sholapur. Therefore ihe Vahi- 
watlar of plaintif/s shop ernnot b T ing 
th’s suit.” The defence is unintel igible. 
The follcw'ng issues were raised:—(1) 
Whether the khata is proved? and (2) 
whether the suit is in time? The 
learned Judge found on the second issue 
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in the negative and said that all the 
debit items were more than three year 0 o’d 
at the date of the Suit. Then he 
said that the suit was brought in 
the name of the plaint ill’s shop and 
not its owner personal y and so the 
suit was dismissed. That order of dis¬ 
missal is also un : nte',ligitle. As the plaintiff 
is clearly named in the plaint he is 
entitled to have the suit decided on 
the merits. Whether there vas any 
defect in the verification o c the plaint 
is another matter ox which there 
was no issue raised and on which 
we hove rot got a decison of ihe 
learned Judge. The suit was dismiss¬ 
ed because the 10 lain tiff was the "shop'' 
and not the minor. That decision, in 
our opinion, is wrong end, therefore, 
the suit wall be remanded for trial 
on the merits. Defendant should pay 
costs of the Rule. 

Costs in the lower Court to be costs 
in the cause. 

The same order will govern Civil 
Extraordinary Application No. 159 
of 1922. 

Appeal allowed) Case remanded. 

Z. K. 


SHIDAPPA V. SANT AW A. 

Letters Patent Appeal from an ordei, 
dated the ?qth January 1922 (pasved 
in Civil Rev.sion No. 78 of 1922 
formerly C vd Appeal No. 543 of 
19-21), reversing tut of the District 
Judge, dried the i;th December 1020. 

Messrs. Badri Das nj d AmarNath Chain, 
for the Apjxe’lai t. 

Mr. Ntaz ^luhunwiad, ior the Respond¬ 
ent. 

JUDGMENT. — It is quite cJe<-r that the 
order disposing of li e revision is not 
appealable under the Letters Patent. It is 
true that tl e judgment in appeal is appel- 
able, but that judgment only decided that 
the appeal preferred by the respondent was 
not competent ar.d consequently no appeal 
was entertained. The present appellant is, 
however, not aggrieved by the judgment 
dismissing the appeal against him and he 
is not entitled to prefer an appeal against 
it. 

We accordingly dismiss the appeal with 
costs. 

Appeal dismissed . 

Z. K. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 62 of 1922. 


July 20, 1922. 

Present: — Sir Shadi L.l, Kt.. Chief Justice, 
and Mr. Justice Abdul Qid'r. 
GOPAL DAS— Judgment-debtor— 

Appellant 

versus 

MusanirnH Z\.INAL\ BIBI—Decree- 
Holder—Respondent. 

Letter* Patent ( I.ih ), cl. io —Judgment refits- 

ing to entertain appeal — Respondent, whether can 
appeal. 


A person cannot be said to be aggreived bv a 
judgment dismissing an appeal preferred 1 gainst 
him and is not, therefore, entithd to pr< ft r an 

appeal against the judgment under the Letters 
Patent. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 173 of 1922. 

January 12, 1923. 

Present: —S : r No rim u Macleod, ICT., Chief 
justice, and Mr. Justice Crump. 

SHIDAPPA—Defendant—Appellant 

versus 

SANTAWA kom BHOJAPPA and 
another —Plaintiffs—Respondents. 

Construction of deed — Adoption—Recital fh.rt 
adopted son shall he owner of property, effect of — 
Hindu Law—Adoption—Execution of deed. 
iLhcthcr sn/jicicuf . 

In 1912 one B executed what purported to be 
m adept 1011 deed which recited that B j !ac i adopted 
the defendant in 1S08. The deed went cn to say 
that the defendant was the- full owner of B \s 
movrable ami immoveable property. It was 
lound tliat as a matter of fact defendant liad never 
been adopted by B ; 

Held, that the* recital in the deed that 
defendant was the 1 owner of B ’s property merely 
expressed B s idea of the result which followed 
from defendant's antecedent adoption and did 
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not operate to convey B' t, property to the defend- 

ant. 

Even in communities where an orphan adoplior. 
is recognised as valid, such an adoption cannot 
be effected by the mere execution of a died. 

Second appeal against the decision of 
the Assistant Judge, Belgaun, in Appeal 

No, -22 of I9’0. 

Mr. A.G.Dzsai, for the Appellant. 

Mr. G. N. Thzkire (with him Mr. H. B. 
Giumsle), toi Respondent No. 1. 

JUDGMENT.— Plaintiff No. 1 is the 
widow and plaintiff No. 2 is the daughter 
of one Bhojappa who died in 1918. They 
sue! to recover possession ot the suit 
property on the death of Bhojappa, their 
claim being resisted by the seventh defend¬ 
ant who set up an adoption alleged to 
have taken place at the instance of 
Bhojappa in 189S. Both the lower Coutts 
have found that the adoption alle ed 
by the first de f endant d d not, as a 
nutter of fact, take place. But a docu¬ 
ment was executed by Bhojappa in 1912 
whe'a purports to be an adoption deed, 
and refers to the adoption of the first 
defendant when he was a minor in 1S9S. 
Th_* defendant No. 1 ha sen alternative claim 
for a decree under the dee 1, relying upon 
the folowing words “ you alone are the 
full own.* of my moveable and immove¬ 
able property.” I think if the first de¬ 
fendant wishes to rely upon the deed of 
191:2 as evidence of the transfer to him 
of aT property of Bhojappa, then he 
must confine himself to the strict con¬ 
struction of the deed. It cannot be 
contended for a moment that Bhojapp? in 
executing the deed, which was to evidence 
the adoption of 1898, intended to transfer 
thereby all his immoveable and nioneable 
properties unless he used in the document 
words of conveyance or transfer. These 
word* which are relied upon by the first 
defendant merely expres the result which 
followed on the adoption according to 
Bhojappa's idea, namely, that on bis re¬ 
cognition of the first defendant as an 
adopted son, he would become under 
Hindu Law equally entitled to Bhojappa 's 
property as Bhoj’appa himself was. I d> 
not think, therefore, that there is any¬ 
thing in the point on which I admitted 
the appeal. When the appeal came up 
for admission, the 1st difendv nt suggested 
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that, as a matter of fact, the adoption 
hod taken place in 1912 by virtue of the 
execution of the adoption deed by Blio- 
jappa b ecu use the first defendant was an 
orphan ot that time. So there could be 
no giving or taking and, therefore, on the 
execution of the deed he obtained the 
status of the adopted son. No doubt if 
Ihc first defendant could establ'sh that 
events had occurred which could consti¬ 
tute an adoption, apart from any question 
of the competency of the person alleged 
to be adopted then under the decision 
in Chimabai Malgauda Palil v. Mallapa 
Piyjppa (i) the widow could not dis¬ 
pute such an adoption made by her hus¬ 
band Biiojappa. But the first defendant 
hrs failed to prove that anything has 
occurred wnich could be considered in 
Hindu L>w as an adoption. Mere execu¬ 
tion of a deed does not effect an adop¬ 
tion, and it. has yet to be found in a 
Court of Iy" 1 -w that in communities where 
an orphan adoption is recognsed as valid, 
such an adoption could be made up by a 
dejd alone. But it hos not been even 
proved in this case that in the commu¬ 
nity to waich the parties belong, orphan 
adoption is recognised. Therefore, the 
whole of the first defendant's erse onth's 
ground falls to pieces. The appeal,there* 
fore, must be dismissed with costs. 

Appeal dismissal. 

z. K 

(1) 67 Ind. Cas. 654; (1922) A. I. R. (B.) 397; 4 6 
B. 9461 24 Bom. E. R. 489. 


LAHORE HIGH COURT. 

Civil, Revision No. 550 of 1922. 
March 13, I 9 2 3 * 

Present :—Mr. Justice Abdul Raoof. 

R ADHAKISH AN— Petitioner 

versus 

KHU33:r raM—Respondent. 

Guardians and Wards Act ( VIII 0/1890), sS • 
3 b 35 , 45 —Balance due from guardian—Order 
allocking properly of guardian and security, legality 
of—District Judge, power of. 
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PANDURANG WASUDEO CRATE V. BASApPA bin SHIDDAPPA GANIGER. 


A District Judge has no power under section 
34 ( d) of tne Guardians and Wards Act, to attach 
the property of a guardian or of liis security for 
the purpose of realising the balance due from the 
guardian to the minor’s estate. Section 35 of the 
Act provides the remedy for the realisation of the 
amount due from the guardian and ample powers 
are also given to the District Judge under section 
45 of the Act. 

Civil revision of tin order of the 
Senior Sub-Judge, I/udbiani, dated the 
19th June 1922. 

Mr. Kanwar Narain, for the Peti¬ 
tioner. 

JUDGMENT. —The * Court below ap¬ 
parently made an order under section 34 
(d) of the Gnardi.ms and Wards Act 
directing the gu; rdian to pay into Court 
the balance due from him The guardian 
having failed to carry out the order, the 
Court made an ord;r directing the attach¬ 
ment of the property of the guardian. 
By a separate order, dated the 22nd of 
May 1922, the Court had directed the 
attachment of the property of Raja Ram 
surety. 

Both these orders are challenged by 
two petitions for revision before me, and 
it is contended that under the Guardians 
and Wards Act,, the learned Judge of 
the Court below had no power to attach 
the property of the gurdian or his surety 
for the purpose of realising the balance. 
Ssction 35 of the Act provides the re¬ 
medy for tfce realisation of the amount 
due from the guardian. Ample powers 
are also given und^r section 45 of the 
Act to the District Judge. 

I accordingly accept both the petitions 
of revision and, setting aside the order 
of the Court below, send the case 
back to it to be dealt with according to 
law. 

Petition accepted. 

Z . K. 


BOMBAY HIGH COURT. 

Second Civil appear No. 731 of 1921. 

January J5. it?23. 

Present: —Sir Norman Macleod, Kl*., Chief 
Justice, and Mr. Justice Crump. 

pandur \nj wasudeo chate— 

Plaintiff—Appellant 
versus 

BASAPPA bi-I SHIDDAPPA GANIGER 
and another—Defendants 
—Respondents. 

Evidence Act (I of 1S72), 5. ijo — Execution 
of decree—Delivery of possession—Receipt forty 
years' old — Presumption—Limitation Act (1 A' oj 
1008), Sch. I. Art. 141, applicability of—Adverse 
possession—Burden of proof. 

Although it is possible that when a receipt evi¬ 
dencing delivery of per session is paired tc an 
auction-purchaser in execution of a decree, physi¬ 
cal possession of the land may not have been given 
te> the purchaser, but when such a icccipt is pro¬ 
duced in evidence after the lapse of more than 
forty years the Court should presume, in the ab¬ 
sence of evidence t<> the contrary, that possession 
was delivered to the purchaser, [p. 480, col. 1.] 
Article 141 of Schedule I to the Limitation Act 
is inapplicable to a case where time had commenced 
to run against the last full owner, as in such a case, 
it continues to run and is not suspended or in any 
way affected bv the mere circumstance that 
the owner is succeeded by a female entitle el to a 
woman’s qualifieel estate ; after the statutory 
period has run out, all persons claiming through the 
owner are barred. [P- 480, col. 1.] 

Where, however, defendant's pc/serf ion com¬ 
menced while a female was in possession, a rever¬ 
sioner of the las’t full owner has twelve years from 
the death of the female to establish liis Tight as 
heir to the last full owner. In such a Case the 
burden lies on the defendant to prove that he has 
a bitter title than the plaintiff, [p. 480, col. 2.] 

Second appeal against the decision of 
the District Judge, Bijapur, in Appeal 
No. 57 of 1919. 

Mr. G. N. Thakor (with him Mr. R, A. 
Jahagirdar), for the Appellant. 

Mr. A. G. Desai, for the Respondents. 

JUDGMENT.—In this suit the Trial Coi rt 
passed an order that the plaintiff should 
recover from the defendants possession of 
the plaint land and costs. The Appellate 
Court reversed that decision and dismissed 
the suit on grounds wb cb we think were 
wrong. Tamaji was the purchaser ut a 
Court sale in 1875. The kabja receipt, 
Exh.bit 85 , has been produced from which 
the Court was entitled to presume 
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th.it Tamaji hid obtained possession 
through the Court. That was a document 
over forty years old and although it : s 
possible that when kibji rece pt;. a re 
pissed, physical possession of the land may 
not always be given to the purchaser, there 
is no reason why the Court should presume 
that no possess'on was civen n th s 
case. In our opinion the k.ibja receipt 
raises a presumption in Tamap's favour ; 
and os far as the evidence goes. it has not 
been proved that Tamaji lost possession 
before his death. Lasm Ui is ;nd lo 
have sold the lands by an oral sale to 
Bisappa, the original mortgagor, basin’• 
bai died in 1915, and pi * in tiff claimed 
as theuext reversioner of Tr.n'r.ji. Altkovgli 
it was al’eeed that there l ad been an 
oral sale by Laxm ibai, whch would 
not be binding on the next reversioner, 
it does not appear that any sale was 
proved. 

The question then arises whether 
the defendants could establish a. tit’e 
against the reversioner who was suing 
as the, next heir of Tamaji, alleging 
that Tamaji wis in possession until 
th* date of h : s death. It is cl -a r that 
if som e one got into possession against 
the widow only, time will not be runn¬ 
ing against the rcvers ; oner. Article 14.' 
is inapplicable when time has once 
commenced, to run against the last full 
owner, as in such a case, it cont.i-.-.ues 
to run and is not suspended or in 
any way affected by the mere circi m- 
stancc that the owner is succeeded by 
a female e.iti'led to a woman's qualified 
estate ; after the statutory period has 
run out, all persons claiming through 
the owner are barred. (See Rustomji’s 
limitation Act, 2nd Edition, pace 440, 
and th* coses which he has cited und-r 
note (p. Artie 1 e 141 in the Second Sche¬ 
dule of the Indian limitation Act 11 akes 
it clear that the revers'Cner has 12 
3'ears after the death of a H : ndu or 
Muhammadan female to establsli h ; s 
right as heir to the last fall owner. 

The learned District Judge seems to 
us to have placed the onus on- the wrong 
party. He says “This is an action in 
ejectment, and the plaintiff suing as the 
next reversioner to Tamaji. must show, 
affirmatively, that his predecessor was 


in possession within the period cf 
limitation ; that is to say, in this case, 
that Tamaji, at the time of his death, 
was in possession of the laud in suit. 
This he his failed to prove, ar.d the suit 
is clearly time barred." 

We think the l.-arnc-d Judge has erred 
i.i two ways. He has drawn an infer¬ 
ence, which he was not entitled to 
draw, against the plaintiff freni the 
kaljn receipt, and he had thrown the 
onus 0:1 the pl.intid, who was suing 
on title, to prove that the defendants 
had not acquired a title by adverse 
possession. No doubt if the plaintiff 
alleged that he had been dispossessed, 
and was suing for possession, then 
he must show thath : s cause of action 
had arisen within 12 years of the suit. 
But if he is suing on title, th c n Art. 
141 applies, and it lies upon the parly 
ii possession to prove that he hasgot 
a better title. The defendants could 
not prove any possession further lack 
than 1880 after the dealh of Tamaji, the 
Court ought to have held that Tamaji 
was in possesson up to the calc of 
his death. Therefore, time d d not beg'n 
to run against the Teversioner and would 
not begin to run during 1 lie widow's life 
time, ar.d he is entitled to bring a suit 
against any body who is found in posses¬ 
sion of the property after the widow's 
death within 12 years. The appeal musl, 
therefore, be allowed, and the decree cl 
the Tr'al Court ' restored with costs 
throughout. 

Appeal allowed. 

z. x. 
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MADRAS HIGH COURT. 

Criminal Appear No. 1545 of 1922. 

October 5, 1923. 

Present: —Mr. Justice 0«5gers 
and Mr. Justice Wallace. 

In re M. P. NARAYANA MENON-— 

Prisone r — Appellant. 

Criminal Procedure Code ( Act V of 1898), 55. 
154, 162, 196, 2 57 . 428, 537— Order of Govern¬ 
ment sanctioning prosecution—Form of order — Re¬ 
jection of application for summoning witnesses as 
being immaterial—Failure to record reasons — Illega¬ 
lity — Irregularity — S. 428, scope of—Word “ neces¬ 
sary ,” meaning of—Section if conf ined to prosecution 
evidence or absence of evidence on formal point— 
Re trial or taking fresh evidence—Statement to Police 
Officer wrongly signed—Admissibility in evidence. 

No special mode is laid down in the Criminal 
Procedure Code whereby under section 196 the 
order or sancton of Government to prosecute for 
certain offences is to be conveyed to the officer 
who puts the law in motion. It need not contain 
the change of the offence. All that the Court has 
to see is, whether the complaint was made by the 
order or under the authority of Government, [p- 
482, col. 2. ] 

Queen-Empress v. Bal Gangadhar Tilak, 22 B. 
112 at pp. 122, 150; n Ind. Dec. (n. s.) 656. 
In re Snbramanla Siva [ Chidambaram Pillai v. 
Emperor ]» 1 Ind. Cas. 22; 32 M. 3; 5 M. Iy. T. 1; 

9 Cr. Iy. J. 108, considered. 

Section 257 of the Ciinunal Procedure Cede is 
rieither imperative nor exhaustive. It is a sum- 
cient compliance with sub-section (2) of sec¬ 
tion 257 if a Magistrate in rejecting an application 
for summoning the defence witnesses states the 
facts which lead him to the conclusion that the 
application was for the purposes detailed in the 
sect on, namely, vexation, delay or defeating the 
ends of justice, although the Magistrate has not 
expressly recorded his reasons for his refusal in 
the words of the section, and in any case such a 
fa lure does not amount to an illegality vitiating 
the trial but is merely an irregularity curable by 
section 537 > Criminal Procedure Code. [p. 483, 
Cols. I & 2.] 

Wahid Ali Khan y. Emperor, 11 C. W. N. 789; 
6 Cr. Iy. J. x, Naravana Mudaly v. Emperor, 31 
M. 131; 7 Cr. Iy- J/4 25. Emperor v. Pursholtam 
Kara, 26 B. 4x8; 4 Bom. Iy. R. 38. In re Ayar- 
vali Pakkar, 74 Ind. Cas. 952 ; 45 M. Iy. J. 3 0 5 I 
(X923) M. W. N. 758; 18 Iy. W. 899: 24 Cr. I,. J. 
840, In re Vyasa Rao, 9 Ind. Cas. 897 ; 21 M, 
Iy. J. 283; 12 Ct. Iy. J. 152; 10 M. Iy. T. 84; 
(19T1) 1 M. W. N. 327 and Emperor v. NandbaSappa 
Basappa, 15 Ind. Cas. 795.' X 4 Bom. I,. R. 3 ( *>; 

13 Cr. Iy. J. 523; x Bom. Cr. C. 123, coniidered. 

The word ‘ necessary” in section 428, Criminal 
Procedure Code, does not import that it should 
b: impossible to pronounce judgment without 
a l tftional evidence. £p. 484, col. 1.] 

Section 428, Crim nal Procedure Code, which 
e.tables an Appellate Court to call for additional 
e /idence is not rendered inapplicable merely be- 
Oi re it is not tlie]Court but the accused that cou- 

3 1 


sidets such evidence to be necessary. Neither is 
the section confined in its operation to cases of 
absence of evidence on some formal point such as 
a sanction, nor only to evidence for the prosecu¬ 
tion. [p. 483, col. 1.] 

Jeremiah v. Fas, 12 Ind. Cas. 9G1 ; 36 M. 457 
at pp. 458, 461 ; (1911) 2 M. W. N. 576; 10 Ms 
D. T. 506; 22 M. h. J. 73 ; X2 Cr. L. J. 585. Vara- 
dajuhi Naidu v. Emperor, 51 Ind. Cas. 343; 42 
M. 885 20 Cr. L. J. 455 ; 37 M. L. J. 81; (1919) Ms 
W. N. 669. Referred Trials Nos. 22 and 260* 
1923; Referred Trial No. 123 of 1922; and Ciiminal 
Appeal No. 1673 of x922. followed. 

Where all the necessary evidence is not before 
the Appellate Court, whether the proper course m 
any particular case is to order a re-lnal or merely 
direct further evidence to be taken under section 
42S,Criminal Procedure Code, is a matter of dis¬ 
cretion of the Court, apart from what the accused 
or the prosecution may desire, [p. -1°7. col. 2.] 
Where the evidence not taken by the First Court 
on accused's behalf is so extensive or fo directly 
bearing on the main issues in the ease, the Appellate 
Court may order a re-tiial; but where such e vidence 
on a broad view of the case is comparatively un¬ 
important or would have been of no assistance to 
the defence, the Court would merely direct addi¬ 
tional evidence to be taken. [p* 487. coL 2.J 
Where the accused strongly protests against 
additional evidence to be taken, he cannot be 
allowed merely to use the irregularity in procedure 
of the First Court in not taking all the evidence, in 
order to obtain are-trial of the case. 2 -j 

Statements to a Police Officer in the course of 
an investigation arc not rendered admissible in 
evidence under section 154. Criniinr.l Procedure 
Code, by the mere fact that they were signed by 
the poison in contravention of the provisions of 
section 168, Criminal Procedure Code, [p- 488, 
Col. 2.] 

P.r Wallace, J. —There is little difference in 
effect between rejecting an application to summon 
a witness because his evidence, even # though be¬ 
lieved, would not affect the Judge s judgment 
in the case, and rejecting it because the- applica¬ 
tion is vexatious. Whether an application de¬ 
serves the epithet '* vexatious " or not is a matter 
for the Judge to decide, and if he decides that the 
evidence of a witness to be summoned is not going 
to be of any use in the matter of helping him to 
decide the case, he in effect, if not in words, is 
deciding that the application is vexatious. 

[p. 485, Col- P- 4 8<3 » Cul • 1 J 

If the Magistrate is not satisfied that the evi¬ 
dence of a witness is material, he will be justified 
in law ill dismissing the application as put in for 
the purpose of Vexation or delay. [P« 4 ° 6 » Col* X *J 

Appeal against an order of the Court 
of the Special Judge, Malabar at Calicut; 
in S. J. Case No. 128 of I 9 22 - 

Me9sTj. K. P. M. Menon, and P . 

Govinda Menon, for the Appellant. 

The Pub ie Prosecutor, for the 
Crown. 
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JUDGMENT. 

Odgers, J. —In this cr.se M. P. Na ray ana 
Motion lias been convicted of waging war 
against the King under section 121, Indian 
Penal Code, by the Special Judge of 
Malabar in respect of a speech at Manjeri 
on the 24th August 1921. He. was 
origina ly charged with having delivered 
three such revolut'onary speeches. With 
regard to two he was acquitted. Con¬ 
sequently this appeal is only concerned 
with the speech alleged to have, been made 
on the 24th August 192 £ at the Namtudri 
Bink, Manjeri. 

Two legal objections have been taken 
by Mr. Menon, the learned Counsel forthe 
Appellant. It will be convenient to deal 
with them before I come to discuss the 
evidence. (1) Itis saidthat charges under 
section 121 form one of a class of cases 
falling under section 196, Criminal Pro¬ 
cedure Code, which provides that the com¬ 
plaint must be made by order of or under 
authority from the Local Government. 
Mr. Menon took a preliminary objection 
before us that the sanction (printed at page 
50 of the printed papers) was so defective 
and insufficient as practically to amount 
to no sanction at all. Paragraph 1 of 
the Government Order dated 3rd May 
1922 sanctions the prosecution of the 
accused for an offence under section 121, 
Indian Penal Code, in that he incited and 
encouraged the Moplahs of Wo mad and 
Walluvanad to take up arms against the 
British Government and was closely 
associated w’-th various active rebels 
before and after the commencement of 
the Moplah rebellion. Paragraph 2 
also sanction his prosecution under 
section 124 (a), Indian Penal Code, in 
respect of five speeches delivered at 
various paces from July to September 
1921, extracts of which (or translations of 
certain passages of which) are set out in 
the order; and it is as to passages 3, 4 
and 5 that the present charge was insti- 
. tutedon the form o the order. Mr. Menon 
contends that al that was sanctioned 
was the prosecution under section 124 [a), 
Ind'an .Penal Code, though he admits 
tka*# * paragraph 1 of the 
order stood alone, evidence could have 
been given of the speeches in question 
as incitement and encouragement. The 
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charge is quite specific and in paragraph 
6 of the same the effect of the 
speech which is alleged to have been 
made by the accused on the 24th August 
1921 is set out. No objection was taken 
in the bwer Court. In Queen-Empress v. 
Bal Gangadhar Tilak (1) ( Tilak’s case), it 
was held that there was no spec'al mode 
laid down in the Code whereby the order 
or sanction of Government is to be con¬ 
veyed to the officer who puts the law 
in motion, not even on a chaige under 
section 121. Even under section 124 (a) 
though the complaint must contain the 
article complained of to give information 
to the accused of the charge against him 
there is nothing in the Code to show that 
the written order—if a written order is 
required—must specify the exact article in 
respect of which the complaint is to be 
made. In a case of our own Court, 
In re Subramattla Siva \_Chidambaratn 
Plllai v. Emperor ] (2), a’so a 

cise under section 124 (a), it was held 
that all that Court hid to see was whe¬ 
ther the complaint was made by the order 
or uader the authority of Government. 
It was held there that even if the charge 
does not set out the speeches alleged to 
be seditious it would not vitiate Ihe pro¬ 
ceedings and that any objection on ground 
of such defect ought to be taken as early 
as possible. For these reasons I am quite 
clear that this objection must be over¬ 
ruled. 

The second legal point advanced on 
behalf of the accused is that certain 
witnesses whom he desired to summon 
were not called by the learned Special 
Judge. These are (1) the Chief Secretary 
to Government (2) Mr. E. C. Smith I. C. S., 
Private Secretary to His Excellency 
the Governor and (3) Mr. Clements, 
Superintendent, Central Jail, Coimbatore. 
The . first of these witnesses was 
required " to produce certain docu¬ 
ments i.e. t letter written to h m on or 
about 18th February 1922** (which was in 
fact produced through the Superintendent, 
Central Jail, Coimbatore) * # and the Coire- 
spandence of the Government and Madras 
and the Advocate-Gene r al on the one side 

(1) 22 B. 112 at pp. 122, 150; Ii Ind. Dec. 
(n. s.) 656. 

(2) 1 Ind. Cas. 22; 32 M. 3 j 5 M. D- T. xj 9 
Cr. Iy• J. 108. 
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NARAYANA MRNON, In re. 

and the District Magistrate on the other 
side to prove that the district authori¬ 
ties arrested me and deta ned me in the 
Jail till the rebellion was over *’ Mr. 
Smith, I. C. S. t as stated by the learned 
Counsel for the accused would have 
spoken to the loyal character of the 
accused. Mr. Smith was the Sub-Divi¬ 
sional Migistrate of the District in 
February 192r, though he was very 
shortly afterwards transferred, and he 
signed Exhibit XXI which was an order 
Uider section 144, Criminal Procedure 
Code. Mr. Clements was to b e called 
to prove that the accused protested to 
Mr. Knapp in January 1922 against his 
detention under the Moplah Act. In 
dealing with this application the learned 
Special Judge said as to (1) that he was 
not prepared to call for the correspond¬ 
ence mentioned as the accused did not 
know its contents, as to (2), the evidence 
of P. W. No. 14, Mr. Clements te : ng 
on‘y to prove a protest by the accused 
against his arrest and detention, it was 
not of sufficient importance to justify 
the summoning of such an officer as the 
Superintendent of the Coimbatore Jail; 
and as to (3) that the evidence of 
E. C. Smith was not sufficiently material 
to justify the summoning of this wit¬ 
ness “at th : s stage at least.” Though 
thelearned Special Judge has undoubtedly 
not specifically recorded that be considered 
that any of Ihe 3 e applications shou-d be 
refused on tin ground of vexation or 
d:!ay, or as defeating the ends of justice, 
it is by no means clear that he dd 
not intend to find {sic) by his recorded 
reasons. Wahid AliKhin v. Emperor [\) is 
an author ty for holding that it is a 
sufficient compliance with sub-section 2 
o e section 257, Criminnl Procedure Code, 
if a Mvgistrate in rejecting an appl'ca- 
t 5 on for summoning the defence wit¬ 
nesses, states the facts which lead him 
irresistibly to the conclus'on that the 
application was for purposes described 
in the secfoi though he does not ex¬ 
pressly say so. Mr. Menon cites in h‘s 
favour Narayma MuUly v. Emperor (4) 


(3) 11 C. \V. N. 789J 6 Cr. h. J. i. 
- 1 +) 3^ M-I3i; 7 Cr. I,. J.425. 


where 0 conviction was set aside on 
account of the refus'd of a Magistrate 
to issue process to the witnesses named 
by the accused. The Magistrate there 
rejected an application to examine all 
the 71 original defence witnesses as too 
late. 1 he Court held that, as his refusal 
was not based on any of the grounds 
in section 257, Criminal, Procedure Code, 
his order was illegal. It may he noted 
in connection with this case that the 
question of the power of the Appel 1 ate 
Court to call for fr e sh evidence under 
section 428, Criminal Procedure Code, w*s 
not raised. Another case cited was Em- 
perof\. Purshotlam Kara (5) where the 
Court found (page 421) that ro reason at 
all had been assured for the refi sM to 
summon any particular witness. I he 
Court said that, "although discretionary 
power rf r e fusxg to summon any par¬ 
ticular witness is vested in the Magistrate 
the order of refusal must be such as to 
show in writing the ground of refusal 
as applied to each ind vidua 1." That docs 
not apply to the present circumstances. 
Again, the question of the power of an 
AppePate Court was not raised thcie. 
Further is the case. Referred Trxl No. 16 
of 1923 of this Court [reported in In re 
Ayarvali Pakker (6)] where it was heldtlut 
tin Special Judge having illegally issued 
conmissions'orthe examination of certain of 
the defence witnesses, who, ho\ve\ er, elected 
to put interrogatories to the wi 4 ne.‘5es, was 
a material irregularity that vitiated the 
trial. The defence in that c; se (to vvh cli 
01c of us was a party on appeal) was 
that the murder c ha ned h? d been com¬ 
mitted by some other person s : nce dead, 
and the Court held that the matter was 
of such importance th ? t the defence if 
be’ieved, would form a complete answer 
to the c .se agarnst the accused and the 
oily course was to set asidethe trial. It 
is to be remarked that tins was a referred 
trial and that stetion 375, Ciiminal Pro¬ 
cedure Code, applied. 1 am of opin'on 
that noth’ng like such cogent reasons 
can be advanced in the case of the three 
witnesses not summoned by the Special 

(5) 26 B. 418; 4 Bom. 1,. R. 38. . 

(6) 74 Ind. Cas. 952; 45 M. I,. J 3 ° 5 I (* 923 ) 
M. W. N. 758; 18 I< W.8991 34 Cr. !<• j■ 840. 
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JtlcUe. We, however, held in our interim 
order delivered on 29th August 1923 
tbit the Special Judge's procedure was 
irregular in that he had not Set out his 
reasons in deta il under sect r on 257, Criminal 
Procedure Code, lor refusing to summon 
the witnesses. We did not hold it i-legal 
or incurable. We o c fered to call these 
witnesses in this Court under section 428. 
Criminal Procedure Code, and in addition 
to give the defence the opportunity by 
calling Mr. R. H. Hitchcock as he was 
at all nnterial times the District Super - 
intenle.it of Po'ice of this district and 
also if necessary, to allow the defence to 
recall P. W. No. 1. The reason why we 
o'Icred the opportunity to the defence 
in the case of Mr. Hitchcock and P. W. 


No. 1 will more clearly appear when I 

come to examine the evidence in the case. 
Mr. Menon for the accused has rejected 
our offer on the ground that we have 
no jurisdiction to call this evidence in an 
Appellate Court. The accused has thought 
fit by a petition to us dated 15th 
September 1923 to allege that Mr. Hitchcock 
bears personal enmity to h : mself and mav 
support the false story of p. W. No. 1. 
As to the latter the accused colleges that 
he will not if recalled scruple to fabricate 
records and produce a connected state¬ 
ment as the statement sent up by him 
to the District Superintendent of Pol : ce. 
There is nothing before the Court to lead* 
us it to give credit to either of these 
statements. Counsel for accused insists 
that the failure to call these witnesses is 

a material irregularity amounting lo an 

illegality anj claims a r e trhl of th~ accus¬ 
ed in consequence. His argument in brief 
amounts to this, that in section 42 8 Crimi¬ 
nal Procedure Code the word "nacessary” 
imports that it is impossible to pronounce 
judgment without the additional evidence 
J* cannot accede to this. There may 
be many cases, as for instance the present 
wheie judgment can be pronounced 
without any additional evidence but 
here we considered it was necessary as a 
general measure of justice that the 
defence should have every opportunity 
of putting forward anything that might 

Mr ITX 1 here remark 

that Mr. H'tchcock’s name originally 

appeared in the list of witnesses tendered 


t 


by the accused (page 412) and was 
struck out. (Exhibit XXIII). Mr. 
Menon further contended that, by virtue 
of the wording of sub-section 3 of sec¬ 
tion 428, Crimhial Procedure Code, the 
section can apply to evidence taken for 
the prosecution and that only formal 
proof, if any is allowed. He points to 
the distinction between section 375 
(Referred Trials) and 428 (3), Criminal 
Procedure Code. II is true section 375 
says that "additional evidence may be 
taken upon any point bearing upon the 
guilt or innocence of the convicted per¬ 
son/’ whereas all that section 428 (1) 
says is “in dealing with any appeal, 
the Appellate Court, if it thinks addi¬ 
tional evidence to be necessary, etc.’’ 
There is no restriction in the wording 
of the section either as to the nature 
of the evidence, or that it is to be 
taken for the prosecution only or that 
the provisions of the section are only to 
be invoked when formal proof for the 
prosecution is necessary. Mr. Menon has 
quoted lo us Varadarajtilu Naidn v. 
Emperor (7) and Jeremiah v. Vas (8). 
In the former of these cases it has held 


that the powers given by section 428, 
Criminal Procedure Code, to an Appellate 
Court to take additional evidence arc 
perfectly general and are subject only lo 
the condition that the Court should 
record its reasons Undoubtedly, where 
additional evidence for the prosecution is 
admitted under this section, the juris¬ 
diction should he exercised with great 
care. It is true that that was a case 
of supplying formal proof in the pro¬ 
secution case. In Jerem ah v. Vas ( 8 ) 
th? passage relied on by Mr. Menon is 
at page 467* where Mr. Justice Sundara 
Aiyar (whose views were disapproved by 
Wallis, C. J., in Varadarajulu EJaidu v. 
Emperor (7; says, “section 428 is not 
applicable where the prosecution having 
had ample opportunities to produce the 
evidence has failed to do so.” The 
learned Judge further stated that that 
case was not one in which he could say 

(7) 5i M. Cas. 343; 42 M. 885; 20 Cr. L. J. 
455: 37 M. L- J. 81; (1919) M. W. N. 669. 

(8) 12 Iud. Cas. 961; 36 M. 457 a t pp. 458, 
461; (igii) 2 M. W. N. 576; 10 M. If.T, sodl 
22_M . I/. J. 73? 12 Cr. I/. J. sS*. 

•Pag* of 36 AL—[£Z]-*-- 
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that the interests of public justice would 
justify the use of the provisions of sec¬ 
tion 428. It will be observed that in 
neither of the cases just mentioned it is 
stated, or even suggested, that section 
428 is confined to supplying proof of 
the prosecution case. On the other hand 
the learned Public Prosecutor draws our 
attention to the several recent cases of 
this Court in which evidence for the 
defence has been taken under the pro¬ 
visions of this section apparently without 
the jurisdiction ever being questioned. In 
Referred Trials Nos. 22 and 26 of 1923 and 
in ReferredTrial No. 123 of 1922 and in Cri¬ 
minal Appeal Iso. 1673 of *922 the evidence 
was taken by the Court itself. In Crimi¬ 
nal Appeal No. 186 of 1923 the evidence 
was directed to be taken by the Court 
below. I am not prepared, without better 
authorities than have been cited particularly 
after the remarks of Wallis, C. J., in 
Varadarajulu Naidu v. Emperor (7) to 
limit the ambit of section 428 in the 
way contended for by Mr. Menon. I am, 
therefore, of opinion that this legal 
objection also fails. I must, therefore, 
hold that both these legal objections 
fail and overrule the contention that a 
re-trial should be allowed on the ground 
that the three witnesses mentioned 
were not called by the learned Special 
Judge. 

[Hereafter discussing evidence His hordsh p 
proceeded:—] 

On a careful consideration of the evi¬ 
dence of P W. No. 1, I agree with the 
conclusion of the Special Judge that 
P. W. No. 1 *s statement is perfectly 
consistent except that in one place he 
speaks of sending ‘'copies'' and in the 
other of sending “abstracts" and appears 
to have used the word “superiors'' for 
both the Magistrate and District Super¬ 
intendent of Police. But to say that 
the evidence of P. W. No. 1 when he says 
he sent the reports as set out above, is 
entirely false and incredibe because those 
reports have not been found in the 
records of the District Magistrate whereas 
the records of the District Superinten¬ 
dent of Police remain unexamined is to my 
mind utterly preposterous. It may be 
remarked that the statement of P. W.s 


Nos. 3 and 4 if produced could have 
been filed by the prosecution under 
section 1C2, Criminal Procedure Code, 
though the accused could have made 
these statements available under the 
proviso to the section. The prosecution 
witnesses state that they sii ned thtir 
statements. Mr. Menon contends that, 
as they did so, the statements are made 
evidence under the provisions of section 
154, Criminal Procedure Code. It is 
evident that the statements if signed 
were signed in contravention of section 1C2 
and as such statements are not evidence 
under that section it appears absurd to 
say that they can be made evidence by 
the fact that the prosecution witnesses 
signed them contrary to the provisions 
of section 162, Criminal Procedure Code, 

[After further discussing evidence His I.< id- 
ship concluded:—] 

The defence both as to concoction ai d 
alibi, therefore, fails. On accepting tbe 
prosecution evidence, as I do, the con¬ 
viction and sentence must be confirmed 
and the appeal dismissed. 

Accused has been in Jail since his con¬ 
viction on25th September J922: Sentence 
will run from that date. 

Wallace, J. —I agree entirely with the 
judgment of my learned brother whichhe 
has just read,but wish on Certain aspects 
of the case, to put forward some addi¬ 
tional remarks. 

On the second legal point raised it 
is true that the Sessions Judge did not 
in words base his refusal to summon 
certain defence witnesses on any of the 
grounds set out in section 257 of the 
Criminal Procedure Code: but on the 
ground that the accused (the appellant), 

whom he questioned about it, had not 
satisfied him tlat the evidsnee was of 
material importance in the case. For 
my part there seems to me to be little 
difference in effect between rejecting an 
application to summon a witness because his 
evidence, even though believed, would not 
affect the Judge's judgment in the care, 
and rejecting it because ti e application 
is vexatious. Whether an application 
deserves the epithet “vexatious "or not 
is a matter for H e Judge to decide, 
and if he decides that the evidence of 
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a witness to be summoned is not going 
to be of any use in the matter of 
helping him to decide the case, he in 
effect, if not in words, is deciding 
that the application is vexatious and 
I would hold that the application in 
this case was in substance rejected on 
one of the grounds stated in section 257, 
although the words of that section have 
not been used by the Judge. 

.Section 216 of the Criminal Pro¬ 
cedure Code applicable to committing 
Courts, seems to me to elucidate this 
paint, when it states that “if the Magis¬ 
trate thinks that any witness is included 
i* the list- for the purpose of vexation 
or delay or of defeating the ends of 
justice, the Magistrate may require the 
accused to satisfy him that ther e are 
reasonable grounds for believing that 
the evidence of such witness is material.” 
That seems to me to be tantamount 
to saying that, if the Magistrate is not 
satisfied that the evidence of a witness 
is material, he will be justified in law 
in dismissing the application as put in 
for the purpose of vexation or delay* 
Various cases have been quoted to 
us as aga nst this view. Those which 
take the most uncompromising view are 
Narayana Mudaly v. Emperor (4) and 
Emperor v* Pnrshottam Kara (5). The 
former gives no reasons and merely 
follows the latter. The latter proceeds 
on the footing that the language of sec¬ 
tion 257 is exhaust ve and imperative. 
It seems to me clear that it is neither. 
Take foi example, section 503 which 
perm.ts the Cou t to refuse to issue a 
process to compel the attendance of any 
witness when it thinks tlirt the expense, 
delay or inconvenience is unreasonable* 
If the Court follows that section, can 
it be said that it is thereby disobeying 
section 257, because the grounds of its 
refusal to compel personal attendance is 
not one of the grounds set out in sec¬ 
tion 257 ? Obviously it cannot be so 
held. Hence section 257 is neither im¬ 
perative nor exhaustive, and the grounds 
on which these two reported cases proceed, 
it appears to me *, with due respset, ore 
based on incomplete premises. 

In Emperor v. PurshoUam Kara (5) 
the Magistrate did-not consider the case 
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of each of the proposed witnesses in¬ 
dividually or give any reason at all 
for not summoning them. In the ease 
quoted in In re Vyasa Kao ( 9 ) 
it is merely laid down that every 
case under section 257 las to he decided 
on its own merits* The case in Emperor 
v. Naiidbasappa Bosaffa (10) is r.ot a 
case under section 257. lhat w; s a. 
case where the Magistrate declined to 
examine witnesses already sunmened and 
in Court. In the case in Wahid Ali 
Khcitiw. Emperor (3) it was held that, as 
the reasons given for refusal to summon 
show that in substance the reft* sal 
was based on one of the grounds 
staled in section 257, although cot in 
the very words of that section, there 
was sufficient compliance with thesecticn. 
This principle seems 1o me to apply to 
the present case. 

In the present case, I would bold 
that, although there mey le an irrrgulf.- 
lity in the trial because the Specr'al Judge 
has not recorded his leasers for his 
refusal in the words of seclien 257, flat 
section has been substantially car plied 
with, and there is, therefore, ro illegality 
vitiating ti e tn'al. At the most, since 
the exact terms of the section have not 
been followed, there would be an irregula¬ 
rity curable by section537, and wh ; ch can 
be cured here unless the accused’s deience 
was seriously prejudiced thereby. 

Now, it will be noted that the 
witnesses whom the lower Court refused 
t© summon were cited to give evidence 
wholly on side issues—the Ch ; ef Secretary 
to Government, as to what information 
Government bad and what opinion it had 
formed on the case tefoie issuing the 
sanction order ; Mr. Clemants, to prove 
the protest by the accused against his 
detention in Jail in letruary 1922 ; and 
Mr. E. C. Smith, I.C.S., to prove thatupto 
February or March 1921, five months 
before the alleged offence, the appellant 
was a loyal subject. The Judge's reasons 
for refusing to summon these witnesses 
indicate very plainly that, even if they 

(9) 9 lud. Cas. 8971 21 M. L. J. 283; 12 Cr. 
L. J. 150 ; 10 M. I*. T. 84; (1911) X M. W. N. 3 * 7 * 

(10) 15 Ind. Cas. 795; 14 Bom. h. R* 3&>l 
13 Cr. 1 «. J. 5231 I Bom. Cr. C* 123- 
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had given the evidence theywete summon¬ 
ed to give, that evidence would r.ot, in 
his view, have been relevant to the case, 
and his decision would not have been aflect- 
ed oneway or the other by it ; so that 
even if he had examined them the result 
of the case would havibecn just what it 
is now. In such circumtances it is diffi¬ 
cult to see how the appellant’s defence 
before the Trial Judge has been prejudiced. 

Since, however, that evidence, al¬ 
though it would have weighed nothing 
with the Special Judge might in the 
appellant's Counsel’s opinion, weif h w.itli 
us to some extent,we thought it advisable 
to give the appellant an opportunity of 
having it taken under section 428, Criminal 
Procedure Code, and we added to this 
offer a further offer to the defence to call 
for and have produced before us the first 
report in the case by P. W. No. 1 to the 
District Superintendent of Police about 
which, as will be seen later, there was 
much discussion before us, and which 
the defence in the lower Court failed to 
call for. To this offer, the appellant has 
replied that this Court has no option 1 0 
call'for such additional evidence under 
section 428 and that the only course is 
to order a re-trial. I am unable to aecedc 
to this contention, since, in my opinion, 
section 428 elecrly covers the case. The 
appellant argues that the section does not 
apply, first, because it must be the Court, 
and not the accused, that considers the 
evidence to be “necessary”; secondly 
bscause the section applies onlytocases 
of absence of evidence on some formal 
point such as a sanction ; and thirdly 
because the section applies to evidence 
for the prosecution only. As to the 
first point, it does not seem to me to 
make any difference how the Court 
atrivesatits conclusion that the evidence 
is necessary—whether it is persuaded to 
that conclusion by the arguments advanc¬ 
ed for the accused or whether it comes 
to that conclusion without the assistance 
of such arguments. If the Court finds 
that an appellant thinks the evidence 
necessary it cannot be seriously pleaded 
that the Court’s agreement in the opinion 
or the acceptance of it deprives the 
Court of its jurisdiction under section 428. 
A* to the second point, there is no 


authority whatever, the tection makes 
no such restriction. The authorities 
quoted by the appellant are directly 
against him, namely, Jeremiah v. Van 
(8 ) and Varadarajulu Noidu v. Em¬ 
peror (7). As to the tlird point, the 
same argument applies* If section 428 
was intended to be so restricted, it is 
framed in an extraordinarily careless 
fashion. An example or two will show 
the hollowness of the argument. Suppose 
an appellant before us had been con¬ 
victed in a case in which bis defence was 
insanity, and the Appellate Cou rt, either 
suo motn orpursua dedby appellants' Cou nsel, 
thinks it advisable to have a fuither 
enquiry regarding his sanity. 7 s the only 
course open to Hint Court rn order for 
re-trial? Again, ii an appellant hr d 
been convicted of kidnappirg a girl 
and the Appellate Court thinks it advis¬ 
able to have expert evidence on ti e age 
of the girl, is the only course open to 
the Appellate Court to order re-trial ? 
It is obvious that section 428 was con¬ 
ceived to meet just such cases and it 
is in practice used in such cases every 
day. 

■Whether the proper course in any 
particular case is a re-trial or takirg 
further evider.ee is a matter of discretion— 
the discretion of the Court apart from 
what the appellant or the prosecution 
may desire. There are cases in which 
the evidence not taken by the Court on 
accused's behalf is so extensive or so 
directly bears on the main issues in the 
case that the Appellate Couit thinks the 
best course is a re-triaj, for example. Re¬ 
ferred Trial No. 16 of 1925, [In re 
Ayarvali Pakkar (6J.] There are cases 
ag a inin which such eviderce is on abroad 
view of the case comparatively unimport¬ 
ant or would have been of no assist¬ 
ance whoever to the defence ; in such 
cases it would be absurd to waste time 
by ordering a re-trial. In this case the 
appellant, so far from wantirg the addi¬ 
tional evidence, strongly piotests against 
its being taken here. From this it seems 
plain he does not regard that evidence 
as at all helpful to his defence but is 
merely using this irregularity in order 
to obtain a re-trial, hoping that on the 
re-trial, two yea re after the event, the 
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witnesses may have forgotten all the 
derails of the crime. This is made parti¬ 
cularly plain from the fact, that he re¬ 
jected also the offer of this Court to 
hav e proved first report of P. W. No. 1 to 
the District Superintendent of Police, 
prof erred by us, iu order to test the 
truth of his contention that no report 
containing any abstract of the statements of 
P.Ws. Nos. 3 and 4 had been sent up to the 
District Superintendent of Police before 
March 1922. It is very clear that, if 
no such report had been sent, that would 
be a very strong point for the defence and 
shake the credibility of the P. Ws. Nos. 1, 
3 and 4 very greatly, probably irretriev¬ 
ably. Even at the original trial, the 
appellant never called for that report or 
attempted to get it; and after citing the 
District Superintendent of Police in his 
list of witnesses, he struck him cut; now 
when he is given by us an opportunity 
of calling that evidence which we note 
is not evidence shut out by the lower 
Court, and, therefore, not evidence the 
absence of which could possibly foim a 
ground for a re-trial, but evidence never 
called for there at all, the appellant re¬ 
fuses to have it on the weak plea that 
the report will he tampered wilh, and 
he proceeds to allege that not only P. W. 
No. 1 but even the District Superintendent 
of Police himself will probably be pre¬ 
pared to perjure themselves about it. 
So from this attitude one is perfectly 
clear that the appellant does not regard 
the rejected evidence or the evidence now- 
offered regarding Police report as of the 
slightest help to his defence. That is, 
after endeavouring to persuade us that 
it was vital to him in older that he 
might press fora retrial, he admits, when 
a re-trial is refused, that it is, use’ess to 
him. In such circumstances we cannot 
refrain from concluding that the Special 
Judge's refusal to take this evidence on 
the ground that it was of no use to 
the accused is amply justified and that 
his application to summon these wit¬ 
nesses was vexatious. In these circum¬ 
stances it becomes unnecessary for us 
here and now to call for it 01 to waste 
further time in procuring it. 

I come now to the merits of the 
case. I have nothing to add to my learn- 
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ed brother’s discussion of appellant’s 
political activities. 

[After discussing evidence Hisl.ordsbip observ¬ 
ed t—] 

Of a piece with this is the defence 
omission to request the Court to look into 
the statements recorded by P. W* No. 1 
from r. W's. Nos. 3 and 4. 

It is quite clear from their evidence 
and P. W. No. i's that P. W. No. 1 had 
heard already about Ihe speech and 
had begun h’s investigation and that 
his examination of prosecution witnesses 
Nos. 3 and 4 was in the course of 
that investigation. Hence the prosecu¬ 
tion was prohibited under section 162, 
Criminal Procedure Code, from puttirg 
these statements in evidence and appel¬ 
lant himself would have been the first 
to object had the prosecution attempted 
to file them in the lower Court. The 
appellant could have asked the lower 
Court under section 162, Criminal Proce¬ 
dure Code, to examine these statements. 
P, W. No. 1 said in the witness-box that he 
had them with him but the defence, did 
not choose to ask for them. Yet it is 
now seriously argued before us that these 
statements oucht to have been filed by 
the proseculion under section 154, Crimi¬ 
nal Procedure Code. When it was point¬ 
ed out by us that, they were obviously 
statements taken in the course of Police 
investigation, the appellant’s Counsel 
actually advanced the proposition that, 
since they are said to have teen signed 
contrary to the provisions of section 162, 
they thereby became statements 
taken under section 154 i. statements 
prior to investigation and were thereby 
rendered admissible under section 154. 
This seems to me a wholly untenable 
argument, namely, that the Police ty 
violating the provis’ors of section 1^2 
and thus committing an illegality can 
make admissible statements which are in¬ 
admissible under the law. The consistent 
evasion by the defence to call for the 
production of the very papers on the pro¬ 
duction of which alone its argument on 
this point of the case can be based can 
lead to no other conclusion but 1hat its 
argument rests on no basis whatever, and 
that it hoped to persuade the Court to 
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accept speculative theories in the place of 
proved facts. 

[After further discussing evidence His hord- 
ship concluded;—] 

I agree that the Special Judge's 
conclusions that the defence of alibi 
failed and that there was no sound reason 
for not accepting the evidence ol P. \\ .s 
Nos. 3 and 4, are correct, and that 
the appeal must, therefore, be dismis¬ 
sed. 

Appeal dismissed. 

V. N. V. 

S. D. 


LAHORE HIGH COURT. 

Criminal Appear no. 95 of 1923. 

• March 12, 1923. 

Present: —Mr. Justice Zafar Ali. 

RAJINDAR SINGH— Convict— 

Appelant 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of i860), 5. 304 II — 
Culpable homicide — Attack on old man with lathi— 
Offence—Criminal Procedure Code (Act V of 
1898), s. 1 72 —Statements in Police diaries, use of. 

Accused attacked a weak old man violently 
with a lathi causing five fractures on different parts 
of liis body as the result of which he died : 

Held, that the accused must have known that 
the injuries Caused by him were likely to result 
in death and he was, therefore, guilty oi an offence 
under section 304 II of the Penal Code, [p.490, 
col. 1.] 

Statements embodied iu Police diaries ran be 
used in favour of an accused person but not against 

him. [p. 490, col. 1.] 

Criminal appeal from an order of the 
Sessions Judge, Ludhiana, dated the 81 h 
January 1923. 

Mr. Jai Gopal Sethi, for the Appellant. 

Mr. Des Raj Saivhney, for the Respondent. 

JUDGMENT.—This is an appeal from 
E conviction and sentence under section 
304 Part II of the Indian Penal Code. 
The learned Counsel for the appellant 
does not contest the finding that the 
deceased met with death at the hands of 
the appellant but contends that his offence 
falls under section 325 and not under sec¬ 
tion 304, Indian Penal Code, and that the 
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sentence of seven years'rigorous imprison¬ 
ment passed upon him is excessive. The 
facts are briefly as below :—• 

The appellant returned to His village 
from a journey at midnight and began to 
find fault with the watchmen there say¬ 
ing that they were not keeping vigil pro- 
perly. He was n«>t a lambardar ora village 
officer and had nothing to do with the 
chowkidars, but acted in a state of in¬ 
ebriety. At first lie came upon Lehna 
chowkidar and Harnaman who were sitting 
in the verandah of his own baithak and 
challenged them and then struck them with 
a stick. Then he proceeded to the bazar 
and there called to Ganhra chowkidar who 
was on a roof. As he came down the 
accused began to quarrel with him saying 
why he was not patrolling. They both 
while quarrelling went to the hea d chowki- 
dar who was in a dharams'da and there the 
accused struck down Ganhra, beat him 
with a stick and ca.used grievous hurts to 
him. Ganhra was a weak old man of bo 
or 05 years of age. He was carried to 
the hospital where h e succumbed to his 
injuries on the 3rd day. According to 
the medical evidence he bore the following 
injuries:— 

1. Fracture of both the bones of the 
right leg. 

2. Fracture of the right ulna in two 
places. 

3. bractureof right little finger; and 

4. A number of contusions. 

Death was stated to be the result of the 
cumulative effect of the injuries caused to 
him. Muhammad Din, Sub-Assistant Sur¬ 
geon, who attended to the deceased on 
his admission into the hospital, deposed 
that ordinarily a man of the age of the 
deceased could not bear the effect of such 
injuries. Counsel for the appellant cites 
Emperor v. Chagan Raj a ram (1), Muhamtmd 
Ali v. Crown (2) and Gujan v. Queen-Empress 
(3) in support of his argument that the 
offence fell under section 325 of the 
Indian Penal Code. But each case is to be 
decided by its own facts. I n the present 
case the accused knew that the object of h's 


(x) X7lnd. Cas. 62 ; 6S. I,. R. xx«j 13 Cr. L. J. 

75 °/ 

(2) 157 P. L. R. 1913. 

(3) 18 P, R$ 1893 Cr. 
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assault was a weak old man and in spite 
of that he attacked him most violently 
with a lathi causing no less thnn five 
fractures. This act of his leads to the in¬ 
ference that he knew that the injuries would 
likely result in death and, therefore, he 
was rightly convicted under section 304, 
Part II. One of the witnesses stated that 
it was the deceased who first inflicted a lathi 
blow on the accused. Even if this was so the 
deceased had full justification for striking 
him because he had without any cause 
picked up a quairel with him. Bui he 
(accused) had no justification in running 
after him, knocking him down and beating 
him in the way in which he did. How¬ 
ever as the accused is a yourg man of 
about 25 yetis of age, a id was under the 
influence of liquor when h e made the 
assault, I consider the sentence to be ex¬ 
cessive and reduce it to rigorous imprison¬ 
ment for five years. 

Before concluding the judcment it may 
be remarked that the learned Sessions 
Judge made an improper use of the Police 
zitnnls by referring to a statement therein 
of the prosecution witness, Umre Khan, 
in order to contradict his testimoney on 
the point that it was tie deceased who 
gave the fir s t blow. Statements embod ed 
in Police diaries can be used in favour of 
an accused person, but not against him. 

z. K. Sentence reduced. 


LAHORE HIGH COURT. 

Criminal revision Case Iso. 135 

op 1923. 

May 1, 1923. 

Present /—Sir Shadi Lai, Kt„ Chief Justice. 
MAHTAB DIN —Accused—Petitiv.^er 

versus 

EMPEROR through Sheikh MUHAMMAD 
ISMAIL —Complainant—Respondent . 

Criminal Procedure Code (Act V of 1898), ss. 
179, 181 (2)— Criminal breach of trust—Juris¬ 

diction to try offence—Loss, whether "consequence ’ 
of offence. 

The jurisdiction cf a Court t c try sn cBenve 0 i 
criminal misappropriation or crijr;i £ l lnnh c £ 
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trust is governed by section 181 (2) and not by 
section 179 of the Crinjnal Pioccclure Code, 
fp- 49 2 , <ol. 1.] 

Though loss to the complainant is the normal 
result of criminal misappropriation or criirjt.fi 
breach of trust, it is notan ingredient of tkofC 
offences and cannot, therefore, be described ss a 
“consequence”, within the meaning of scctirn 
1 79 of the Criminal Procedure Cede. [p. 492,00!. 

1] 

Accused was employed by a Lyallpv.r film io 
sell goods at Karachi’ The Contr’aet of employ¬ 
ment was entered into at Lyallpur and the acivrrd 
was bound to remit money and send his accounts 
to Lyallpur. He failed to aceornt fer seine cl the 
items received by him at Karachi and a Com¬ 
plaint under se.-tion /,o8 of the Penal Cede was 
preferred against him at Lyallpur; 

Held, that the- misappropriation, if *r,j, bed 
takt n place at Karaebi, arid the Lyallpur Courts 
had no jurijdicljcn to tiy the f.ccu.*eo. fp-4S 2 > 

Col I.] 

Emperor v. Eaghlir Singh, 31 Ird. Cas. 375 5 
22 P. R. 1915 Cr.; ,\z P. W. R. 1915 Cr; r6 Cr. L. 
J. 775. follow d. 

Case reported by the Sess’ons Judge, 
Lyallpur, w.tl his No. 12 of 1923. 

REPORT. —The complanant. Sheikh 
Muhammad Ismal, has his business at 
lyallpur and he states that he employed 
Mahtab D n accused as an agent of his 
firm at Karachi. This engagement is 
allered to have la ken place at Lyallpur. 
The duty of the accused is sa d to te 
that he was to sell goods at Karachi 
and remit the proceeds thereof as well as 
account to the Head Office at Lyallpur. 
On the 3rd May 1922 the complainant 
instituted a complaint before the Dis¬ 
trict Magistrate at Lyallpur to the effect 
that the accused had failed to remit the 
full amount of proceeds of the sale of 
goods realised by him at Karachi and 
thereby suspicions were roused and .the 
accused was called to Lyallpur with 
the accounts; that on going through the 
accounts it appeared that the accused 
had committed criminal breach of trust 
in relation to a larg e sum of money 
and that thereupon the accused absconded 
and lias not appeared again. The com¬ 
plainant prayed that the accused te 
punished in accordance with law. 

Mr. S. David, exercising the powers of 
a Magistrate of ti e First Class in the 
Lyallpur District has, by order dated the 
10th June 1922, taken cognisance of the 
case under section 408 of the Indian 
Penal Code. 
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Grounds.—O n beliaif of the accused 
objection is raised to the jurisdiction of 
the Magistrate in Lyallpur, but the 
Honorary Magistrate before whom the 
case bas been pending, has held that as 
the accused did not refuse at Karachi to 
pay up the entire balance in hand as 
worked out by him in the account books 
and did so at Lyallpur, after the accounts 
were gone into, the Lyallpur Court has 
jurisdiction, for the offence was com¬ 
pleted at Lyallpur on non-payment^ of 
the amount alleged to be in hand. This 
view of the case, however, is in direct 
conflict with the judgment of the Chief 
Court reported as Emperor v. Raghbir 
Singh [i ). The facts of the present case 
are practically on all fours with those of 
the case beiore the Hon’ble Mr. Justice 
Rattigan and most of the authorities on 
the subject were reviewed in that case 
and the Court finally held that the 
Rawalpindi Court which was the Head 
Office of the complainant’s firm, had no 
jurisdiction to try the case of criminal 
breach of trust which had been com¬ 
mitted at Rurki. There is absolutely no 
allegation in the present case that the 
accused received any money from the 
complainant at Lyallpur and committed 
criminal breach of trust in relation to if 
in this district. All that is alleged is 
that the sale proceeds of goods, which the 
accused received at Karachi, were not 
remitted by him from there and on being 
recalled and the accounts being gone into 
he absconded and practically refused to 
pay up. It is obvious that the offence, if 
true, was completed at Karachi and the 
subsequent examination of accounts at 
Lyallpur does not make any difference. 
The learned Counsel for the complainant 
relied on Rcrmratan Chunilal v. Emperor 

(2 ) which no doubt seems to be in 
conflict with the decision of the Chief 
Court in the judgment already referred 
to above. The Bombay judgment, liow- 
evtr, was issued under section 179 of 
the Criminal Procedure Code, the appli¬ 
cability ~ of which to the cases of 

(1) 31 Ini, Css. 375; 2* P. R. 1915; 42 P. W. 
R. 1915 Cr; 16 Cr. X,. J. 775. 

(2) 65 Incl. Cas. 637; 46 B, 641; 24 Bora. I,. 
R. 4O; 23 Qr, Ir. J. 1731 (1922) A. I, R, (B.) 39* 
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criminal breach of trust and misappropria¬ 
tion, which have been specifically pro¬ 
vided for in section 181, clause (2/ of the 
Code, seems to be doubtful. The Illustra¬ 
tions given in section 179 show to which 
class of cases the expression “or any such 
consequence has ensued" was intended to 
apply. The learned Judges of the Bombay 
High Court have differed from Ihe vic-w 
token by the Calcutta and Madrrs High 
Courts in Simhcchainm v. Rati Kaiiici Laha 

(3) and In re Rambilas (4J in retard to 
the construction of this expression in its 
applicability to cases of misappropriation 
or crinrnal breach of trust. The reason¬ 
ing of the learned Judges, based on tlat 
oi the Allahabad high Court in Queen- 
Empress v. O'Brien ($), however, does r.ct 
appear to be convincing. The offence of 
criminal breach of trust or criminal mis- 
appropriation is complete, when the 
accused has dishonestly committed the 
act, which constitutes the offence, irrespec¬ 
tive of any subsequent consequences of 
it to the complainant. Moreover as in¬ 
dicated above the specific provision for 
such cases made in clause (2) of sect-*on 
181 must overrides the general provision 
in section 179. At any rate, the Courts 
in this Province are bound by the view 
of law taken by the highest Court of 
the Province, to which they are subordi¬ 
nate. 

For these reasons, I am of opinion, that 
the Magistrate, Lyallpur, has no jurisdic¬ 
tion to try this case and submit the case 
to the High Court with a request that 
the order of the Magistrate be set aside 
and he be d'reeted to discharge the 
accused with a direction that the com¬ 
plainant would be free if so advised tc 
prefer his complaint in the Court of the 
Magistrate at Karachi. 

Dr. Shuja-ud-Din, for the Petitioner. 

Mr Zaf'.ir-ullah Khan , for the Respond¬ 
ent. 

ORDER.—The complainant. Sheikh 
Muhammad Ismail, who carries on busi¬ 
ness at Lyallpur, employed the accused, 

(3) 41 Ini. Ca«. 138; 44 C. 9 * 2 ! 21 C. W. N. 
573:25 c. L. J. 45T; t 8 Cr. h. J. 762. 

(4) 26 Incl. Ca<?. 136; 38 M. 639; 16M. b. T. 
505; (1914) M W. N. 894: 15 Cr. L. J. 688; 29 

M (/)' J i9 T A > iiij A.W. N. (1896) 19U 9 Ind. Dec. 
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Malitab Din, as an agent of his film to 
sell goOfJs at Karachi. The contract of 
agency was entered into at Lyallpnr, and 
it appears that the agent was to remit 
the sale proceeds and to send hisaccouuts 
to the complainant at Lyallpu r. 

The principal has preferred a complaint 
against the agent charging him with the 
commission of an offence under section 408, 
Indian Penal Code, and the question which 
has been referred to this Court by 
the Sessions Judge of Lyallpnr is whether 
the Lyallpur Court has Jurisdiction 
to entertain the complaint and to try the 
offence. 

Now, section 181 (2) ol the Criminal 

procedure Code prescribes that the offe nce 
of criminal misappropriation or of crimi¬ 
nal breach of trust may be inquired into 
or tried by a Court within the local 
limits of whose jurisdiction any part of the 
property wh ; ch is the subject of the offence 
was received or retained by the accused 
person or the offence was committed. 
Upon the facts as disclosed in the complaint 
and amplified by the complainant's 
statement, I concur with the learned 
Sessions Judge that the property was re¬ 
ceived or retained by the accused at 
Karachi and that the offence, if any. 
was committed at that place. In- 
support of the jurisdiction of the 
Lyallpur Court the learned Counsel for 
the complainant invites my attention 
to section 179 of the Criminal Procedure 
Code which provides that when a person 
is accused of the commission of any 
offence by reason of any thing which has 
been done, and of any consequence which 
has ensued, such offence may be inquired 
into or tried by a Court within the local 
limits of whose jurisdiction any such thing 
has been done, or any such consequence 
lias ensued. Now, there is a divergence of 
judicial opinion on the question whether 
this section governs tbe jurisdictions of a 
Court to try the o!tence of criminal 
misappropriation or of criminal breach of 
trust for which a special provision is to 
be found in section 181 (2), and the 
balance o the opinion is in favour of the 
view that the jurisdiction in such cases is 
govern?! by section 181 (?) a n d r .ot by 
section 179. Further, it must be remem¬ 
bered that loss though a normal result 


in the case of criminal misappropriation 
or criminal breach of trust, is not an 
ingredient of those offences and cannot, 
therefore, be described as a consequence 
within the meaning rf section 179. 

The judgment of the Punjab Chief Court 
in Emperor v. Raghbiv Singh (1), appears 
to me to be on ail fours with the piesent 
case, and following that authority I hold 
that the Lyallpnr Court has no jurisdic¬ 
tion to entertain the complaint. It is 
argued that the accusation in the present 
case relates, not to any specific item, but 
to the general balance which may be found 
against the accused, but tie facts on the 
record do not support this contention. 
There can be no doubt that the misap¬ 
propriation, if any, was committed at 
Karachi, and that the offence was com¬ 
pleted at that place, and on principle I 
see no real difference between a case in¬ 
volving one item and that relating to the 
result arrived at by taking several items 
into consideration. 

I accordingly direct that Ihe record be 
returned to the Magistrate at Lyallpur with 
the direction that the accused be discharg¬ 
ed and that the complainant be informed 
that, if so advised, he can bring his com¬ 
plaint in a Court of competent jurisdiction 
at Karachi. 

z. k. Record relumed. 


PATNA HIGH COURT. 

Criminal Revision Nos. 15, 16 and 50 

of 3922. 

March 2, 1922. 

Present; —Mr. Justice Jw?la Piasad. 
Musammat RAM RATAN KUA R and 

OTHERS—2ND PARTY—PETITIONERS 

versus 

TARaK NATH BHATTACHAR JI 

AND OTHERS- 1ST PARTY— 

Opposite Party. 

Criminal Procedure Code (Act V of 1898), u 
148— Local inspection, object of. 

Ti e object of local inspc clicn : : S to understand 
and appieciute the typogiaphy of the laud in 
dispute in ©xder to aid the Magistrate in 
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appreciating the evidence offered in Court; but 
the local inspection cannot take the place of 
legal evidence, much less th e result thereof c-n be 
used as a basis for the decision, [p. 494, c 0 l. 

Ram Sahai Singh v. D war ha Singh, 61 ind. 
Cas. 712; 1 P. Ie. T. 569; 2- Cr. L. T- 424. 
referred to- 

Criminal application against the order 
of the Sub-Divisional Mag : strate, Dina pur, 
dated the 7th January 1922. 

Messrs. Manuk , 5 . K. Binerji, S. C. 
Bo$e , K. N. Chaudhury , J. P. Singh and 
Sulianuddin Hussain t for the Petitioners. 

The Government Advocate ar,d Mr. G. C. 
Pal, for the Opposite Part}'. 

JUDGMENT. —Th’s is ' an application 
against an order of the Sub-Divis'onal 
Magistrate of Dinapore, dited the 7th 
January 1922, passed under section I.J5 
of the Cole of Criminal Procedure declar¬ 
ing the 1st party in possession of the land 
in dispute. The 2nd party are petitioners 
before us. 

It appears that a proceeding under sec- 
tion. 145 was originally drawn up men¬ 
tioning 1100 bighas as the subject-matter 
of dispute and 15 persons as members of 
the 1st party. Under the orders of the 
Magistrate, on behalf of the 1st party 
names of 72 persons, with the lands ai d 
the boundaries thereof, claimed by each 
o c them, were filed in separate sheets of 
paper. They were printed and were 
attached to an amended proceeding. The 
amended proceeding, however, omitted to 
mention all the 72 persons as members oi 
the 1st party, wherein the names of 15 
persons as originally stood, continued. 
The total of the area claimed by each 
member of the 1st part}', as meutioiied in 
the aforesaid sheets of paper attached to 
the amended proceeding, comes to about 
800 odd bighas, whereas the amended pro¬ 
ceeding continued to mention 1100 bighas. 
Thjre was no dispute w th respect to the 
remaining 300 bighas which has neither 
been expunged from ihe proceeding, nor 
has any order been passed with respect 
thereto in the final order of the Magistrate, 
ditei the 7th o: January '1932. The 
amended proceeding was, therefore, incorrect 
and irregular with respect to the names 

of the parties and the subject-matter in 
dispute. 

Olfc of the 8)0 odd bights claimed by 
tac numbers of tho 1st party, eleven of 

tiju Bniio. SiiJ Tuhal, Saducharan. 


Sukhdeo, Ramunandun, Danukhdhari 
Rasdhari, Suudagar, Tilak, Bili Ram 
and Bipat relinquished their claims as 
set forth against their names in the 
sheets of paper attached to amended 
proceeding with respect to the land aggre¬ 
gating to 115 bighas and the Magistrate, 
therefore, declared the possession of the 
2nd party with respect thereto, and we 
are now not concerned with’t. Magistrate 
passed the following order : 

"The other lauds in dispute less 115 
bighas Surrendered of Sheo Tahal, Basdto 
Saducharan, Sukhdeo, Ramumndan Dha- 
nukhdbari, Rasdhari Saudarar Tilak 
Bali ram and hi pat I hold to be in the 
possession of the ist pirty tenants." 

Mr. M'-nitk contends that this 01 der 
evidently re’atcs to 1100 bighas which was 
in the proceeling, mi ms T15 bighas, and is 
therefore, wrong inasmuch as the area 
claimed by the members of the ist party 
in the sheets ot paper attached to the 
proceeding amounted only to Soo odd 
bighas. This contention appears to be sub¬ 
stantial. It has not even been refuted by 
Mr. Suitan Ahmad who appears on behalf 
of the ist party. The m'stake apparently 
arose on account of not having amended 
the proceeding in which 1100 bighas occurr¬ 
ed in view of the claims of the 1st party 
which disclosed that only 800 odd bighas 
was in dispute. 

Mr. Manuk further contends that the 
Mjg ist rate has not based his finding of 
possession in favour of tile 1st party upon 
any legal evidence, nor was there such 
evidence to justify his finding. The con¬ 
tention is that S of the claimants out of a 
lirge body of about bo to 72 persons gave 
’heir evidence in Court. There was no 
evidence except of a vague character as 
regards the lands claimed by the rest of 
the members of the 1st party. They them¬ 
selves have not come forward to depose in 
Court. The kucha receipts relied upon 
by the Magistrate relate only to a few of 
the claimants and cannot beany evidence 
of possession, as regards possession of the 
large body of the remaining members of 
ist party claiming a specific and separate 
laid* in dispute. Herein also the conten¬ 
tion is well founded. Th* Magistrate ha9 
nit referred to the oral evidence offered on 
blnl? ol the ist pirty to prove their . 
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possession, and we do not know whether 
he was sitisfied with the oral evidence 
adduced on their behalf. It is also true 
that tli? receipts are only with respect to 
a few of the claimants about 8 in number 
who give evidence. Therefore, even if 
the Magistrate had acted upon the evidence 
offered oibehalf of the 1st party, it was 
not sufficient to lio'd the possession of all 
the members thereof with respect to the 
particular plots of land claimed by them. 
The Magistrate has treated th e members 
of the ist party as one body, and lia* 
apparently taken the evidence offered to 
prove the possession of some of them with 
respect to the particular plots o'- land 
claimed by them as sufficient for finding 
possession with respect to all the members 
of the ist party. I n this he is in error, 
for there is no community of interest among 
the members of the ist party, except that 
they claim to be the tenants of the land 
in question; but each of them claims 
separate parcels of land as set forth in the 
sheets of piper attached to the proceed¬ 
ing; so that whereas one of the members 
o': the ist party might be in possession of 
the land claimed by him the other 
members might not be in possession rf the 
lands claimed by them. 

The Magistrate has referred to the 
c'tiukllarl assessment list in support of 
the claims of the ist party. He has very 
rightly taken this evidence as only corro¬ 
borating the general case of the members 
of the 1st party that fffiey held some lands 
in the village. R* says: “If these ten¬ 
ants had not been in cultivating posses¬ 
sion of the lands in August 1930, the 
slrpmsh and raipinchcs could not possibly 
have prepared such an assessment list 
and have g vei chaukilarl receipts for 
these holdings on payment by the tenants." 
B)th the parties prepared and filed b fore 
me a comparative statement showing the 
areas claimed by the members of the ist 
party and thoso memtioned i n the ehauki - 
dirl assessment. They largely differed 
and, therefore, the chauhiiari assessment 
could not possibly be evidence of posses¬ 
sion of the specific lands claimed in the 
present case, a n d the Magistrate also has 
not treated it as such. 

It appears that the Magistrate has 
mainly proceeded upon the result of his 


local inspection. He says that he had 
exainii.ed a number ol persons on the spot 
and had asked the tenants to point out 
the respective lands to him. As to the 
local inspection he says " Most of them 
(tenants) who we^e examined by me had 
from 15 to 20 plots in twelve to fifteen 
widely scattered khand is. They were 
tested searching!}’ in regard to in each 
case not loss t. an six or seven of their 
holdings, etc." Then he gives the names 
of the 17 tenants examined by him. The 
evidence of these people could not be acted 
upon without giving proper opportunity to 
the other side to cross-exumine these. The 
real scope and object of holding local ins¬ 
pection was pointed out by this Court in 
the case of Ram Sabai Singh v Dwarka 
Singh (1). The object of local inspection 
is to understand and appreciate the typo¬ 
graphy of the land in dispute in order 
to aid the Magistrate in appreciating the 
evidence offered in Court, but the local 
inspection cannot take the place of legal 
evidence, much less the result thereof 
can be used as a basis for the decision. 
The Magistrate has, as a matter of fact, 
solely relied upon his local inspection and 
the statement of witnesses made to him at 
the inspection for the purpose of holding 
possession of the lands in dispute with 
the 1 st party. His entire order is, there¬ 
fore, vitiated. The Magistrate has not act¬ 
ed upon any definite legal evidence on 
behalf of the members of the ist party 
in support of their possession over the 
lands claimed and included in the proceed¬ 
ing. - The ord^r on this ground alone is 
lit Lie to be set aside. 

Mr, Manuk has also pointed out to me 
that the learned Magistrate has vitiated 
his inquiry and order by mis-stating the 
evidence on the record. Eor instance, the 
Migistrate says: 'The ist party have 
claimed that they were never dispossess¬ 
ed, that they were permitted to remain 
on in their old holdings on payment of 
salami There is no "evidence for or 
agaiaslthis assiition." At another place, 
he repeats it ii the following words: 
"These original holdings were sold tip in 
auction and delivery of possession was 

G! 61 Iud-Cas. 712; I p. hi T. 569; aa Cr. I<« J* 
4*y 
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obtained by Natain jOutt, whether he 
actually dispossessed those -tenants Horn 
their particular land* there is no evidence 
for or against/’ Mr. Manuk says that evi¬ 
dence was given on behalf of the 2nd 
party to disprove the above claim of the 
ist party, and that the Magistrate is 
wrong in saying that there is no evidence 
against the assertion of the tenants. 

Again, the Magistrate so}*s. “There i>- no 
evidence to disprove their (tenants' ist 
party) statements that “bes'desthese lands 
they have no other means of livelidood.” 
Mr. Manuk says that th2 evidence both 
on behalf of the ist and the 2nd parties 
shows that the tenants have other lands 
besides the disputed lands, and he refers 
to the statemenls of Bahori (witness No. 
i for the ist party) and SuVhari (witness 
No. 15 for the 2nd party).. There are 
other passages also pointed out in the 
judgment of the Court showing that 
the remarks made by the Magistrate 
were against the evidence on the record. 
This also largely takes away the value of 
the decision of the Magistrate in the 
present case. 

I, therefore, hold that the order of the 
Magistrate in the present ease must he 
vacated; but as there is a serious dispute 
between the parties tending to a breach of 
the peace, the proceeding should not be 
dropped once for all, but that the proceed¬ 
ing instituted by the Magistrate should be 
thoroughly enquired into. I. therefore, 
direct that the case be remanded for an 
enquiry under section 145 of the Code 
after amending the proceed ng stated 
above and on giving lull opportunity to 
the parties to give any additional evidence 
th-ylikein support of their respective 
claims. The parties agree that the evi¬ 
dence already on the record may be used 
in the case but that they may be permitted 
to give additional evidence. The course 
suggested by the parties appears to be 
reasonable and I accept it, because I fully 
appreciate the remark of Sultan Ahmad 
that the attention of the parties mostly 
directed in the present case to the trial of 
the issue as to whether the 2nd patty bad 
mide settlements of the lands with new 
tenants after the dukhadehani in 1904, or 
that the old tenants such as the members 
i ths xst party ware allowed to hold pos¬ 
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session of the lands either by some arange- 
ment or by fresh settlement. The parties 
therefore, did not direct tlieir attention to 
the principal issue in the case, namel)', 
as to which party was in possession of tl e 
specific lands claimed in ti e case. The 
lands in the present case are parcels 
claimed by several persons, crch ter art 
claiming r'fht to hold the land for 
himself. The evidence of tie claim of 
each of the tenants was, therefore, neces¬ 
sary. I11 order to avert Ihe danrer to 
a breach of the peace, the lands in the 
present case should be attaehed under 
clause (4) of section 145 and Magistrate 
upon the evidence in the eas; will dis¬ 
pose of the proceeding in acccoidance 
with law. 

In the circumstances oi the erse and 
in view of the opinion expressed t} the 
Magistrate tie parties qropose that tie 
case be tried at Patna. I am told that the 
Magistrate is under orders of transfer a r.d 
will be succeeded by another Magistiate. 
Inthat case, the case will le heard by the 
successor of the present Magistrate, otler- 
wise it will be transferied to Patna. The 
matter should be expedited. 

N. n. Case rinvalided. 


LAHORE HIGH COPRT. 

Criminal Revision CASr. No. 3S0 

o f 1923. 

May 12, 1923. 

Present: —Mr. Justice Zafar j\li. 

ALLAH BaKHSH—Accused— 
Petitioner 
versus 

EMPEROR —Respondent. 

Punjab Municipal Act (III of 1911), 5. 155, 
applicability of—Long user of premises for a par • 
ticular purpose, whether can be objected to. 

Section 155 of the Punjab Municipal Act con¬ 
templates only recent and temporary breach of 
the rules and a person prosecuted thereunder can 
successfully plead that he has been using the pre¬ 
mises for the purp seobjected to for a long period, 
[p. 496 coL 1.] 

Case reported by the Sessions Judge, 
Girdaspur, with his letter No, 131 of 
l6th February 1923. * " 
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REPORT.— The Municipal Committee of 
Dera Baba Nanak filed a complaint against 
Allah Bakhsli Khoja, under section 
219, Municipal Act, alleging that tie ac¬ 
cused had collected a store of rawhides in 
his house situate within the iocal limits oi 
the Municipality which storage of raw 
hides emitted bad odour and was dam; tror.s 
to public health. 

That the accused in spite of sevcial 
notices having been served upon liinifaik d 
to comply with the directions of the said 
Municipal Committee toremovethe offensive 
material from his house. 

The accused, on convxtion by Pandit 
Siri Kishan exercising the powers of a 
Magistrate^' the First Class in the Dislrict, 
was sentenced, by order dated September 
15th, 1922, Under section 219, Punjab 
Municipal Act, to 0 fine of Ks. 20 or in 
default to undergo simple imprisonment 
for a week. 

Grounds.— Various points have been 
raised in this application bi t the main 
ground is that no valid direction wasgiven, 
disobedience to which would be punishable 
under section 219 of the Act. The appli¬ 
cant was given a notice, which purported 
to be issued under section 155, calling 
upon him to remove some raw hides Ironi 
a*certain building within two days. Tie 
applicant might have been liable to punish¬ 
ment under section 155 for keep ng the 
raw hides in the b iild-ng, and he m'ght 
also possibly have been liable to punish¬ 
ment under section 121, but section 155 
does not authorise a Committee to issue 
a notice for the removal of ana* off, 11s ve 
material. I tuve been referred to section 
115 oi the Act, bat I think it is very 
doubtiul whether any notice of the kind 
could legally be issued u..der that sec¬ 
tion. Tae section appears to relate to 
an act which h;s to be d ne to the 
material oi the buildup or 10 5 in- land. 

The case is very similar to Abdul RiiZak 
v. Queen-Empress (1) and it .s clear that 
if the notice was Unlawful no conviction 
can be maintained. I r c commend that 
the conviction and sentence be set aside. 

I#ala Jotl Sarup, for tbe Petitioner. 

Mr. Shamair Chand, for the Municipal 
Committee, for the Respondent. 

(1) 4 P. R« 1894 Cr, 


ORDER.*—This is a reference by the 
learned .Sessions Judge, Gurdaspur, under 
section 438, Criminal Procedure Code. 

The accused Allah Bakhsh has been con¬ 
victed and fined Rs.20 under section 219 
of the Punjab Municipal Act, 19U, on the 
finding that he kept in a building within 
the limits of the Dera Baba Nanak 
Municipality raw' bides which emitted 
offensive smells. Though the complaint 
as well os the conviction was Under sec¬ 
tion 219 the notice that had been issued 
to the accused before fifing the complaint 
purported to be under section 3 . 55 - ^ 
is conceded that the accused could not 
be convicted Under section 219 as it is 
not applicable to the facts of the case 
and the notice issued was not of the 
description provided by it. It is however, 
urged on behalf of the Municipal Com¬ 
mittee that the conviction can be altered 
to one undei section 155. But the Com¬ 
mittee had no power, nor was it neces¬ 
sary to issuer, notice under that section 
according to which the act of keeping 
offensive materials in a building or land 
renders the ownei or occupier theieof 
liable to the punishment of 0 fine. Fur¬ 
ther, section 155 occurs under the heading 
"Scavenging and House Scavenging *’ and 
is intended to impose On all owners or 
occupiers of buildings or lands within a 
Municipality the duty of. keeping the 
same in a sanitary condition on pain of 
fine. No notice is necessary as a con¬ 
dition precedent for prosecuting those 
who violate ordinary rules of sanitation tut 
the section contemplates only recent and 
temporary breach of the rules and the 
per o^ prosecuted thereunder can success¬ 
fully plead that he had been using the 
premises for the purpose objected to for 
a long period. The accused in the pre¬ 
sent case is a Khoja by caste and states 
that he deals in raw hides and had been 
using the building in question for many 
years for storing the same therein. If th’s 
were true, section i 55 would r.ot be ap¬ 
plicable. I am; therefore, of opinion that 
the view taken by the learned Sessions 
Judge is correct and the conviction and 
sentence are, accordingly, set aside- 
t . Conviction & sentence set asfd 

Z.K. 
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BOMBAY HIGH COURT. 

Civil Appeal No. 6 o of 1921. 

September 29, 1922. 

Present .—Mr. Justice Pratt and 
Mr. Justice Marten. 

Thana ZALAJI SHET MARWADI— 

hpprt.t.anT 
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joth November 1916 ard the plaintiff 
applied for execution as regards posses¬ 
sion of the immoveable property on 6th 
June 1918. Subsequently he applied for 
mesne profits to be ascertained under the 

inquiry under O. XX, r. 12 (1) ( c ) and 

+hi* smnlication was made on ist February 


versus . 

The SHOP “DHANA JAWHRJ 1 ”— 

respondent. 

Limitation Act (IX 0/1908), Sell. 7. Art. 181, 
applicability of—Civil Procedure Code (Act I of 
1908), O . XX. r. 12 (1) (c )— Decree directing pay¬ 
ment of me sue profits—Application for ascertain¬ 
ment of mesne profits — Limitation . 

The limitation Act does not apply to all appli¬ 
cations. The applications specifically described 
in the third division of the First Schedule to the 
Limitation Act are all applications under the Civil 
Procedure Code, and Art. 181 ».i the Schedule 
must also be similarly limited. Unless an appli¬ 
cation falls under some specific provsien of the 
Civil Procedure Code, Art. 181 will not apply, [p. 
497, col. 2.] 

Case-Law discussed. 

A decree in a suit for possess on directed the 
defendant to give to the plaintiff subsequent 
mesne profits under O. XX, r. 12 (1) (0 of 

the Civil Procedure Code. More than three years 
after the date of the decree plaintiff applied for 
mesne profits to be ascertained under O. XX, 
r. 12 (1) (c) : 

Held, that the application was not by way 01 
execution but an application to the Court to pro¬ 
ceed from the stage of preliminary decice to a 
final decree and was not governed by Art. 181 
or any other Article of Schedule I to the Limita¬ 
tion Act. [p. 498, cols, t & 2.] 

Second appeal against the decision of the 
District Judge, Thana. 

Mr. S. Y. Abhyank'r, for the Appel¬ 
lant. 

Mr. G. S. Rao, for the Respondent. 

JUDGMENT. 

Pratt, J.—The only point that arises in 
this appeal is one of limitation. On 
the 16th June 1915 the plaintiff in this 
suit got a decree for possession and mesne 
profits since the institution of the suit. 
As to mesne profits the actual words of 
the decree were:—"And the defendant 
should give to the pi,intiff the subse¬ 
quent mesne profits under O. XX, r. 12, 
(1) (c)*\ This rule provides that the Court 
m\y pass a decree directing ar inquiry 
as t> rent and mesne profits from the 
institution of a suit. The decree was in 
effect a preliminary de«r c e directing an 
inquiry as to future mesne profits. The 
decree was confirmed in appeal on the 


7 9~o. .... 

It is contended that tins last appli¬ 
cation was barred under Ait. 181 of 
the limitation Act as it was not made 
within three years of the time when the 
right to apply accrued i.c on 16th June 
1915 wlen the decree order was made. 
The short answer to this objection is, I 
think, that the application was not an 
application made under the Code of Civil 
Procedure nor was it an application in 
execution. There were conflicting dec - 
sions under the old Code as to whether 
the mesne profits should be ascertained 
in a .hi it or in execution proceedings. 
This point hos now been set at rest. by 
O. XX, r. 12 (2) under which there is a 
preliminary decree directing an inquiry 
as to mesne profits and a final decree in 
respect of the mesne profits after that 
inquiry. The application was not by way 
of execution but an application to the 
Court to proceed from the stage of pre¬ 
liminary decree to a final decree. 

Moreover, the Code does not provide 
for such an application. Order XX, r. 12 
(1) (c), provides that the Court should 
hold that inquiry and should pass a final 
decree, There are no words such as those 
in O. XXXIV, r 5, sub rule2, under which 
a final decree for sale of the mortgage 
property cannot be made except on ap¬ 
plication made in that behalf by the 
plaintiff. 

The Limitation Act does not apply to 
all applications. The applications specifi¬ 
cally described in the third division of the 
First Schedule of the Indian Limitation 
Act are all applications under the Civil 
Procedure Code and under those Art. 
18c must be so limited. This has been 
expressly decided in this Court in the 
case of Btlmanekbal v. Manekji Kavasji 
(1) where SirM. R. Westropp, Kt., C. J 
said : " An examination of all the other 


(1) 7 13 213; \ lufi. Dec. (N. s.) i.| |. 
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Articles in the Second Sehedule relating to 
‘applications* that is to say, of the tbird 
division of tl.at Schedule, shews th:.t tbe 
applications therein contemplated aTe sich 
as aie made under the Civil Procedure 
Code. Hence it is natural to conclude 
that tbe applications referred to in Art. 
178 are applications ejusdem generis, i. e., 
applications under the Code of Civil Pro¬ 
cedure/’ This was followed in Calcutta 
High Court in Tlluck Singh v, Parsotein 
Proshad { 2) where it was held that an 
application under section 89 of the Trans¬ 
fer of Property Act, to have a mortgage- 
decree for sale made absolute was net 
governed by Art. 178, Schedule II of 
tbe limitation Act, 1877. There is a more 
recent decision in Datto At mar am v, 
Shankar Daite tray a (3) where it was held 
that a similar application for decree 
absolute for sale of mortgage charge being 
now governed by O. XXXIV, r. 5 cf 
Civil Procedure Code was subject to 
limitation under Art. 181 of tie 
Limitation Act. Scott, C. J., expressly 
based his decision on the fact that since 
the transfer of certain sections of the 
Transfer of Property Act to O. XXXIV 
of the Code of Civil Procedure tbe 
application was governed was Art. 
181. 

Mr. Abhyankar refers to a judgment of 
this Court in Bhagawan Ramji Matwadi 
v. Gann (4) where one of the Judges ex¬ 
pressed his opinion that an application 
by plaintiff mortgagor for an orcer for 
sale under section 89 of the Transfer of 
Property Act would be governed by 
limitation under the L'mitaticn Act. Put 
this is only an obiter dictum, Parsons, J., 
•aid that the application would not be 
time-barred even if that Aiticle were held 
to apply. This case, therefore, is not an 
authority for the proposition that Art 
16I would apply to applications which are 
not made under the Code of Civil Pro¬ 
cedure. 

Lastly Mr. Abhyankai refets to a recent 
case of Vasudcv Vishnu Hasabnis v . Go-pal 


tz) 22 C. 924 i XI Ind. Dec. (N. s.) 6 i 2 . 
R.841? 1 CaS * 318: 38 B * 32 J x 5 Bom. . 

( *% ’Jo*' 6441 1 B ° m ' R - *36: » Ind- St 


Par ashram Kulkarni (5), . But there is 
nothing in that case which asfcht&his 
contention. There the plairtiff-moilgagor 
applied for furtl er time lor tie payment 
cf the mortgcge-delt and Shah, J., held 
that the application could not be con¬ 
sidered as an application in suit to extend 
time and then to execute the decree on 
such extended time, but must be treated 
as an application falling presumably under 
O XXXIV, r. 8 and that hc-ing so Ait. 
181 applied. 

Another case which illustrates the same 
point is Rahntat Karim v. Abdul Karim 
(6) where it was held that Alt. 1S1 did 
not apply to an application made by a 
mortgagee for a supplement; 1 deiiee 
against the personal estate of the mort¬ 
gagor as it was an application made not 
under the Code of Civil Procedure but 
under section 90 of the Transfer of Pro¬ 
perly Act. 

I would confiim the decree and dismbs 
this appeal with costs. 

Marten, J. —I agree. Under the pre* 
amble of the Limitation Act it appeals 
that the Act is only intended to apply so 
‘ certain appl'cations.” Then when one 
turns to the third division of the First 
Schedule of the Act, one finds that the 
applications set out there under Arts. 
158 to 180 are what-1 will call specific 
applications, that is to lay, applcaticus 
expressly provided for under the Code. 
It has accordingly been held—and. if I 
may say so with respect, rightly so held— 
that Ait. 181 which is in general terms 
only applies to applications ejusdem generis. 
In other words, one must find seme speefic 
provision in the Code for the application 
in question. . 

Turning next to the order made by the 
Court of first instance. I agree with my 
brother Pratt tl at it must be construed 
as a decree directing an inquiry as to 
mesne profits under O. XXI, r. 12 (1) 
(c) and directing the defendants to pay 
what should be found due on making such 
inquiry. The order has not been drawn 
up in the proper form, bat in substance 
that is what it amounts to. It should 
also be borne in mind that tinder the new 

(5) 5X Ind. Cas. 924: 43 B. 689; ax Bom. L. 

Jfcw ©07. 

(6) 34 C. 672 ; 6 C. L. J. XX9; 11 C. W, N. 674. 
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Code there is a Substantial alteration made follows:-"!- 7 ^f°o§£ 


in the procedure. Under the Code of 
1882 tb’e amount of mesne profits was to 

V . . ■ . • » • _ _ 


cee dings have been taken in the cfficc 
of the Commissioner for a period of on 


IOS2 toe amount oi me»ne ^ -“r -, '' ^ heirre 

be determined in execution proceedings year id any reference * to the 


But under the present Code mesne profits 
must be determined by the decree and 

not in execution proceedings. That being --- - - ^a^y nf 

•0, under the present Code there is no be restored without an ord r o 

express provision for any application to Ceurt or a Judge.^ ^ 
be made by any of the patties for an 


him, he shall certify the same to the 
Prothonotary, and remove the refer.nee 
from his file, and the reference shall not 

of the 

v _ any 

flaw as to which I say nothing, in the 


be mane by any 01 me pames -- — ”- c n to 

inquiry or for payment. It is really the Mofussil procedure that is a matter o 

duty of the Court to hold ti e inquiry, be provided tor by their rules, an^ it 
and one may compare it to a part-heard affords no reason why • * . it ^ t j 0n 

suit. That being so, it seems to me that false construction on the bnmt< 


there is no “application” here, within the 
meaning of Art. 181 of the Indian 
limitation Act. 


Act. 


As regards Vasudev Vishnu Hasabnh 
v Gobal Parashram Kulkarni (5) with 


ramTotTamiliar with the procedure which we -pressed, I need Only 


actually adopted in the Mofussil Courts, 
and, therefor* I am unable to say whether 
the appellant's Counsel is correct in tell¬ 
ing the Court that normally when an 
inquiry of this nature has been directed, 
it would be the duty of the Nazir or the 


that Mr. Justice Shah who gave judg¬ 
ment in that case is the same learned 
Judge from whose ord-r ths pre^en 


ppeliant s counsel is coireci m ku- 4/ t «.* p, + Int i« made 

the Court that norn.aUy when an 

of any judgment from him in the present 

. - 4 . • 1 _4-^ — A 4- n enn 


n would oe xne cuuy 01 me ~. u..yt if stands to reason 

^peo a ... /. a Z —— * f he that he would " not " have sumniar»ly dis* 


decree to ask the Court to issu 


tne Caourt to issue me ^ - rn _.„i ;* tie 

r35».'ja.Wlft SlyWvSTw 

ed out, that this matter is really in the depended nn Ills decision in 


nature of a part-heard case, and is not 
an application by any of the parties to 
do any particular matter. 


on his decision in Vasudev 
Vishnu Hasabnis v, Gopal Parashram 
Kulkarni (5). That case, as my brother 
Pratt points out, has no application here, 
and I will draw attention to what Mr 
Justice Heaton said at page 689*- Bu 
even before the end of 1910, three years 


Counsel for" the "appellant has argued 
that if we hold, as we do hold, that the 

application is not barred by the Lunita- T v 7 , "L.j" for uavme n t a final 

Mofussil procedure 1 do not know. But birred evistimr authorities are 

on the original side there is an express me that existmg aatoor^es m 

provision in the rules ^ wha^ » S to teke e^ely - d that^tliisappeal must 

*3£L' ^“52535£5“ w&««i%ith costs. 


! 


before the Commissioner, namely, that it 
is the duty of one of the parties to take 
out a warrant before the Commissioner to 
fix a day and so on for hearing the in- 
[ttiry. (See New Rule 393: old Rule 390). 
.in substance that is the same procedure 
as in the Chancery Division, where 
normally it is the duty of a person 
having the conduct of the suit to 

takeout a.summons to proceed, when 
there has been a decree ordering an 

inquiry. On the original side delay 
it provided for by rule 409 which is at 


z. k 


Appeal dismissed. 


• Page of 21 Bom, L. R,— 
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CTjHOTABHAI HIrACHAND V. MAGANABHAI NA6INBBAI. 


PATNA HIGH COURT. 

Appeal from appellate Decrees 
Nos. 297 to 299 of 1921. 

June 13, 1922. 

Prescut : —Mr. Justice Coutts and Mt. 

Justice Das. 

Musammat BH.AGJ OGNI—Defendant 

—Appellant 
versus 

SAKHI MAHTON and another— 
Plaintiffs and Musammat SONPI— 

D efendant—Respondents. 

Civil Procedure Code (Act V of 1908), O. 11 , 
r. 2, scope of—Different causes of action — Sepa¬ 
rate suits. 

Order II, r.2, Civil Procedure Code, requires that 
every suit shall include the whole of the claim 
arising from the one ancl the same cause of action 
and not that every suit shall include every claim 
and every cause of action which the plaintiff 
may have against the defendant. Consequently 
if th? cause of action in the subsequent suit 
is different from that in the* first suit the 
subsequent suit is not barred. 

Second appeal against the decision of 
the Officiating District Judge, Shahabad, 
dated the 20th November 1920. 

Mr. Shiveshwar Dayal for Mr. G. C. Pal, 
for the Appellants. 

Mr. KailaJipati, for the Respondents. 

JUDGMENT. 

Das, J.—The only question in these 
appeals is whether the suits out of 
which these analogous appeals arise fall 
within the mischief contemplated by 
O. II, r. 2 of the Civil Procedure Code. 
The learned Subordinate Judge in the 
Appellate Court has answered the question 
in the negative. In my opinion the view 
taken by the learned Subordinate Judge 
is right and ought to prevail. 

Now O. II, r. 2, Civil Procedure Code, 
requires that every suit shall include the 
whole of the claim arising from the one 
and the same cause of action and not 
that every suit shall include every claim 
and every cause ot action which the 
plaintiff may have against the defendant. 
Consequently if the cause of action 
in the subsequent suit i s different from 
that in the first suit, the subsequent suit 
is not barred. The whole question for 
our investigation, therefore, i s whether 
the cause of action i n the subsequent 
Suits is the same as that i n the first 
suits. Now the cause of action in the 
first suits was the refusal of Musammat 


Sonpi, the defendant in the action, to 
register the documents which she had 
executed in favour of the plaintiffs. That 
was the plaintiffs’ cause • of action in 
the first mentioned suits. The cause of 
action in the present suits is the order 
passed by the Criminal Court under section 
146 of the Code of Criminal Procedure. In mv 
opinion, it is impossible *0 say that there 
was any cause of action wh-ch was in 
the plaintiffs in the previous suits to ask 
for possession of the disputed lard. I* 1 
the first place, sirce we must accept 
the allegation made by the plaintiffs in 
the plaint to be correct, the plaintiffs 

were rot entitled to ask for possession 
ol the disputed land at the time when 
they instituted theirsuits for compulsory 
registration of the rchan deeds. In the 
second place, the cider by the Criminal 
Court under section 146 of the Code of 
Crimi ial Procedure c’eaily $ a vet he plaint¬ 
iffs a fresh cause of action. I11 my op in-on, 
it is impossible to say that Ihe cause 
ol action in the present suits is the same 
as that in the first mentioned suits. 

I would dismiss these appeals with 

costs. 

Coutts, J.—I agree. , 

n. h. Appeals dismissed. 


, BOMBAY HIGH COURT. 

First Civil Appeal Mo. 243 of 1921. 

February 9,. 19 2 3 - _ _ . . 

Pr.sent: —Sir Norman Macieod, Kt., kind 
Justice, and Mr. Justice Crump. 
CHHOTABHAI HIRACHAND—Plaintiff 

—Appellant 
versus 

MAGANABHAI NAG 1 NBHAI— 
Defendant No. i—Respondent. 

Specific Relief Act (1 of 1S77). s. 14 —Agreement 
to sell—Burden subsequently imposed on property 
Specific performance with compensation— Compen¬ 
sation, assessment of. 

Plaintiff agreed to purchase certain property 
from defendant but before the sole-deed could 
be executed defendant's brother's widow obtained 
a decree for maintenance against the defendant 
charging the property in dispute with the pay- 
ment of maintenance. In a svit by the plaintiff 
for specific performance of the rgreemett of ( 
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Held, (i) that the plaintiff was entitled to cem- 
pansaticn for the burden which had been imposed 
upon the property which he bad contracted to 
buy ow ng to the decree passed in favour of the 
widow, and that he was entitled to be indemnified 
against any claim the widow may make against 
him for maintenance ; 

(2) that the compensation should take the form 
of a sum of money to be deducted from the price 
to be paid by the plaintiff sufficient to purchase 
an annuity equal to the amount of annual main¬ 
tenance awarded to the widow. 

First appeal against the decision ot 
the Additional First Class Subordinate 
Judee Surat, iu Suit No. 146 of 
1920. 

Mr. G. N. Thakor (with h'm Mr. R. J. 
Thakor), for th* Appellant. 

Mr. M. B. Dave, for the Respondent. 

JUDGMENT.— On the 22nd January 1918 
the plaintiff entered into an agreement 
with the first defendant to buy certain 
property. Rs. 201 were paid as earr.est- 
money and the sale-deed was to be exe¬ 
cuted within two months. Owing to 
various drcumsta.nces, wh ; ch it is not 
necessary to mention in detai 1 , ti e tin e 
for the execution of the sale-deed was ex¬ 
tended. Meanwhile, the w'dow of the first 
defendant's brother filed a suit to estab¬ 
lish her right to maintenance against the 
first defendant and her step-soi ard 
obtained an injunction in fhat su t aea'nst 
the first defendant absolutely reslrain’ng 
him from seeing the suit property 1o tl e 
plaintiff. Eventually, it was decided in 
that suit that the widow had the right 
to maintenance against her stepson and 
her husband's brolher and the main¬ 
tenance was made a charge on the ini- 
mo 7 eab’e property. The result was that, 
when the plaintiff called upon the fir s t 
defendant to execute the sale-de e d in res¬ 
pect of the suit property, it was charged 
with the maintenance in favour of the 
widow. The w’dow was originsllv a party 
to this su’t filed by the plaintiff for 
specific performance, but defendant No. 1 
thought that she was not a necessary 
party and she was ordered 1 to be struck 
off, for what reasons we do not know. 
B)it although the second defendant, the 
widow, was struck off certain issues were 
raised on the question fi) whether plaint¬ 
iff entered into the plaint agreement 
w*th notice of the (widow's right, (2) 
whether the plafntift purchased ‘the pro- 
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nertv subject to the widow*® right, and 
(3) whether the plaintiff's claim for 
soec'fic performance was with a variation. 
The learned Subordinate Judge found 
that the plaintiff had notice of Bai Ratan s 
right when he entered into the agreement, 
and that he purchased the property 
subject to Ratan*s richt. He passed a 
decree for the plaintiff ordering defendant 
No. i to pass the s.ale-deed ot the suit 
property to the plaintiff and give him 
nossess’on thereof, the first defendant 
being entitled to the money deposited by 
the plaintiff in that Court. Tl e result 
of that decree would be that the plaint¬ 
iff toak the property' subject to the 
burden of the charge in favour of the 
widow, while the first defendant would 
be entirely free from any liability to main¬ 
tain her. ... „ . 

We cannot agree with the learned 

Judge’s conclusion that the plaintiff en¬ 
tered into the agreement for the pur- 
cha c e of property sublet to Patari s 
riebt of maintenance. Even if he knew 
that Rai Ralan had a claim against the 
first defendant for maintenance, there 
vould he nothing in lhat fact to put 
the plaintiff on notice that tl ere was an 
incumbrance on the suit property, and 
even if the first defendant soM tl e T io- 
perty he would still he liable to ma’ntain 
the widow of his brother out of the sale- 
proreeds. which would, in spite of the sale, 
retain Ihe character of ancestral property. 
It seems to us that thiscr.se now ccmes 
within section 14 of the Specific Relief 
Act and tl.at the plaintiff is entitled to 
compensation for the burden, which is 
imposed upon Ihe uropeity he contracted 
t 0 buv owing to the decree passed Jn 
favour' of the widow. What the amount 
of compensation w 0 ”ld be must U de- 
, c’ded bv the Trial Court. The plaintiff 
is entitled to be indemnified against any 
c’aitn the widow may make against him 
for maintenance, and the compensation in 
the ord’nary course would take the form 
of a sum of mo n ey sufficient to purchase 
an annuity equal to the amount of annual 

maintenance awarded to her. 

The nopeal must he allowed and direc¬ 
tions ^should be riven that the first de- 
fendant can.iot be th» amount de¬ 

posed by tb e plaintiff C°utt, The 
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lower Court is to decide what sum should 
be s e t apart out of that money in order 
to compensate the plaintiff for the burden 
that is cast upon him of satisfying the 
charge on the property in favour of ti e 
widow. 

Appellant is entitled to li's cost, 
z. k. Appeal allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 653 of 1921. 

November 10, 1922. 

Prese?it: —Mr. Justice Marten and 
Mr. Justice Fawcett. 

KRISHNALAL CHUNH/AL MAJUMDAR 
—Plaintiff—Appellant 
versus 

DRI RAJLAb NAVNITI.AI# JHDVERI 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 201 of 1921. 

March 28, 1922. 

Present: —Mr. Justice Walsh and 
Mr. Justice Stuart. 

GAJAdHAR —Applicant—Appellant 

versus 

MEGHAand another—Opposite 
Parties—Respondents. 

Succession (Property Protection) Act (XIX 
of i8.ji), s. 18— Appeal. 

No appeal lies under the provisions of section 
iS of the Succession (Property Protection Act 
trom the decision of a District Judge. 

First appeal from a n order of the 
District Judge, Allahabad, dated the 
18th of November 1921. 

Pandit K. N. Laghate, for 1 he Appel¬ 
lant. 

Munshi Shiva Prasad Sinha (with him 

Munshi/a«g Bahadur Lai), for the Respond¬ 
ent. 

JUDGMENT.—The lean ed Counsel for 
the respondents takes a preliminary 
objection that no appeal lies under the 
provisions of section 18 of Act XIX of 
1841. TLis objection must prevail. The 

appeal is dismissed with costs 

' J. p. 

Appeal dismissed. 

E- 


Defend.ant—Respondent. 

Landlord and tenant — Rent — Abatement, uni* 
form and constant — Presumption — Apportionment 
of abatement. 

A Court is always anxious to find a legal origin 
for acts when it finds that they have been conns t- 
entlv spread or exercised over a long scries of years, 
fp- 503, col. 1.] 

Where it is found that there has betna constant 
and uniform deduction from the rent of certain 
holdings on the ground of loss of pasturage, the 
Court may presume a legal origin for the deduc¬ 
tion. In such a case there is nothing illegal on 
splitting up the holdings for Ihe landlord and tjje 
tenant to agree to an apportionment of the deduc¬ 
tion to different holdings, [p. 503, col. 2.] 

Second appeal against the decision of the 
Acting District Judge, Broach, in Appeal 
No. 43 of 1917. 

Mr. G. N. Thakor (with him Mr. R. J, 
Thakor), for the Appellant. 

Mr. H . V. Divatla , for the Respondent. 

JUDGMENT. —The point on this appeal 
is whether the defendant is entitled as 
of right to deduct Rs. 3 from his assess¬ 
ment payable to the plaintiff inamdar. 
The lower Appellate Court differing from 
the Judge of first instance has found that 
the abatement claimed by the defendant 
has not been fluctuating but was uniform 
throughout, and that it has been uni¬ 
formly allowed every year since 1868, 
that is, for a period of 53 years, and 
that it is not a deduction allowed to the 
old khatedars personally, 1 ut is allowed to 
particular holdings. 

Mr. Divatia has put fcefoie us very 
clearly the material facts, and it will be 
found that looking at the material ex¬ 
hibits for the years 1867, 1906 and 1908, 
vix. t Exhibits 125, 122 and 128, there was 
a consistent deduction of Rs. 8 in respect 
of the suit and other lands, further, it is 
described as a deduction in respect of loss 
of pasturage. We thus get a constant 
deduction for some 41 years on this alleg¬ 
ed ground, and after his lapse of time, no 
explanation is forthcoming from the inam m 
d&r$ as to why ft has been allowed, apart 
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Ifom the ground stated in the receipts 
themselves t 
Stopping there one would think that 
that would be a good reason for infer¬ 
ring a legal origin to that consistent de¬ 
duction, for, as the learned Judge has 
pointed out, the Court is always anxious 
to find a legal origin for acts, when it 
finds that they have been consistently 
spread or exercised over a long series of 
years. 

Then when we come to 1908, a change 
comes over the scene, because some of the 
original lands were then parted with by the 
kliatedars. Accordingly we get the area 
of the lard reduced first of all from 52 
bighas of land, to.say 32 bighas of land 
and the deduction comes down to 
Rs. 6. Similarly, if we look at 
Exhibits 139 and 99 for the years 1910 
and 1911, we find the deductions are of 
Rs. 6 only. 

In 1912 there was a formal transfer to 
the defendant of the suit land which in 
fact he had purchased in 1905, and then 
we find that there is a remission made 
to him of Rs. 4-5-0. That was the Sambat 
year 1968, and the point made by the 
appellant is that the deduction allowed f 0 r 
that year was not Rs. 4-5-0 tut only 
Rs. 3. However, there is another book 
for that year or another account for 
that J r ear, Exhibit 149, which shows the 
remission as being Rs.4-5-0. Then when 
we come to 1913, we find R s . 4-5-0 is in 
fact deducted in Exhibit 100 so I am 
disposed to think that there is some 
mistake about Exhibit 91. The probabi¬ 
lities are that Exhibit 149 is correct. 

. Next xre find that in 1915—that is an 
important date—the two imntdars came 
to a partition, and the suit Survey Num- 

b i Sr * S &n< * fell to the share of the 
plaintiff, and Survey No. 102 to the share 

, on ^at occasion a 

document Exhibit 97, was prepared of a 

forma 1 nature, in which the deductions are 

shown. They are shown no doubt not in 

respect of particular fields but as against 

the names of the khatedars. I think th°-t 

*, n0 '£*&*** differ ence. As r e - 

k n aiedars question, we find 
the tital allowance of Rs. 4-5-0 of which 

S' I s a*?. the Plaintiff and 
jas. t. 5 is apportioned to Jkotilal, 


Accordingly in effect we get this that 
landlords partitioning property amongst 
themselves are admitting that there is a 
certain deduction in respect of the rents, 
otherwise payable to them. We further 
find that this particular deduction has 
been agreed to by the defendant, and 
that in 1915 (Exhibit 16) the amount of 
Rs. 14-2-11 was paid by the defendant, 
which payment is on the assumption that 
Rs. 3 was to be deducted. It is now said 
that the. balance of Rs. 3 was carried 
forward in the pla’ntiff'saccour.ts, and that, 
therefore, this receipt should be disregard¬ 
ed. That argument seems to me to be 
one which is not well-founded. The de¬ 
fendant is naturally entitled to rely on the 
receipt wh'ch he obtained from the itiam - 
day . 

On those facts, what error of law has 
the learned Judge made in airlving at 
the conclusion which he has made. In the 

first place, I do not tlink it can be 
sa’d that there is no evidence here to 
warrant the learned Judge in rrrivirg at 
the decision which be did. As I have 
already pointed out, down to 1908 we get 
long uniform deduction of Rs. 8. Then 
as regards the later years, I personally 
consider that it was open to tj e learned 
Judge on the evidence to at rive at the 
decision which he did. In effect the 

decision amounted to this. Fe finds a 

deduction not in reject of all the 
lands but in respect of certain parti¬ 
cular lands, and then when those per- 
ticular lards are split up the fird 
the parties agreed to apportion this 
deduction amongst the lands, giving 
at any rate a specific sum to the suit 
lands. What is wrong in that? If 
I may make the matter clear, sup- 
possing there was a deduction in 
respect of ten particular holdings down 
to 1910 of say R s . 10, and then 
some of these holdings are split up, 
what is ther e illegal in the landlord 
and tenant agreeine to apportion this 
deduct ; on in respect of three of the hold 
ings at a particular sum ? What would 
be the re>ult if a law' suit were 
brought to have this deduction appor¬ 
tioned ? The argument presented to 
us is really th s that because thi§ 
apportionment ! if not made (ox - 60 
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years, there is u.> evidence of user 
or custom. I n my opinion that argu- 
nieut is not well-founded. Until 1908 
or thereabout it had never become 
necessary to apportion the deduction 
of Rs 8. 

I accodingly think that nothing has 
been shown here which would lead 
m! to the conclusion that the learn¬ 
ed Judge lias committed any SLich 
error either of law or otherwise, as 
would justify, us in second appeal in 
reversing or altering the decision which 
lie Ins arrived at. 

I would, therefore, dismiss the ap¬ 
peal with costs. 

A fofoeal cl is missed . 

z. k . 


gugee de‘ree-liolder. In exr cuticn cf the irort* • 
gage decree, the properties were broi ght to sale . 
and purchased by, and delivery of pofsrf.dcn made 
to, the decree-holder. In execution of the decree 
for maintenance the same property was again 
fold and the auct on*pur< haser therein contended 
in execution proceedings that his purchase was 
valid subject to the mortgage which he claimed 
to be ont tied to redeem : 

Held, (i) that the charge created by the main¬ 
tenance decree came into existence only on the 
date of the decree and not earlier and the mere 
fact that the widow was not impleaded in the sale 
proceedings in execution of the irorigrge decree 
did not give her or the purchaser in execution of 
her decree anv right to redeem the Mortgage;, 
[p. 505, col. 1.] 

(2) that the rights of the mortgagee decree- 
holder having been expressly saved ty the main¬ 
tenance decree, the eloctjjjje 0 f /»> j>endcy.s did rot 
affect the rights of the mortgagee in the Case so as to 
prevent him from proceeding in execution egainft 
the property, merely because the maintenance 
decree gave a charge to the widow on the interest 
of the mortgagor. TP- 5 ° 5 » cob *•] 

Kunhi Uniah v. Ahmed. 14 M- 4Q1; 1 M. L. J. 
47A; 5 Ind. D?c. (n. s.) 343 and Dose Thimmanna- 
Bhutto, v. Krishna Tar.tri, 29 M. 508; 16 M. L. J. 


MADARS HIGH COURT. 

FULL BENCH 

LETTERS PATENT APPEALS NOS. In, IT AND 

12 OF 1922. 

October 2 5 , 1923 . 

Preset i//—Sir Walter Schwa be, Kt.. 
Cnief Justice, Hr. Justice 
Coutts-Trotterand Mr. Justice 

Ra mesa m. 

VGM K ATAR AM A AIYAR— Appellant 

versus 

A. V. RANGIYAN CHETTY and others 

—-Respondents. 

Transfer o* Property Act (I V of 1SS2). s. 52— 
L's pendens, doctrine of. applicability of—Mort¬ 
gage decree—Subsequent decree for maintenance- 
purchaser in. execution of later decree, whether 
entitled to redeem purchaser in execution ‘of earlier 
decree. 

Tue principle that the right <.f a second aioit- 
gagee to r deem the first mortgage- j s uot cx ting u . 
lshed by proceedings in asuit on the fiist mortg,fge ' 
to which the second mortgagee is , 10 t a party is 
inapplicable to a case where the second rnnrt4, e 
did not exist e ther at the time of the suit o^r at 
the dace ol the decree or even at the time of the 
sale m execution oi the Jecrce. Fp. 505. cols, x &2 1 
yeetil Sett’u v. AJ.uZn AC. 9 lad? 

o m' L 3 T 2 At W J ' 2 V'' (l9lX) 1 M * W - N. 1651 
9 M L. T. 431 , p. B.). referred to. 

Xu a su t for maintenance by a Hindu w-'dnw 
a mortgagee decree-holder against the family mal- 
e £ f l< 'vas impkaded as a party. Ihe \$ow 
cbta ned a decree for maintenance which wa* nlade 
a charge on the interests in the properties’of the' 
mortgagor subject to the lein claimed by the mort- 


4T3, referred to. 

Letters Patent Appeal oeainst an order 
and Judgment of the High Court in C. 
M. A. No. 11 of IQ2T preferred fgainst 
that of the District Court, Trichi- 
nopoly, dated the 25th November 1920, 
in E- A. No. 408 of 1920, in O. S. 
No. 1 of 1889. 

Mr. K. V. Krishnasuami Iyer, for the 
Appellant in all the appeals. 

Mr. K. R. Rangasatni Iyengar , for tie 
Rospo.ndent in L. P. A. No. To. 

Mr. T. V. Muthu Krhhnier, for the 
Respondent in L. P. A. No. II. 

Mr. C. V. A navi « Krishnler, for the 
R espo ndent in L. P. A. No. 12. 

JUDGMENT. —On 6th October 1 888 a 
suit (O. S. No. 1 of 1889) was fijed 
by a Hindu widow for maintenance. 
As to one of the defendants (14th) im¬ 
pleaded in that suit, sbe alleged that he 
held a mortgage over a portion of the 
property sought to becharged with the main¬ 
tenance and that the said mortgage was 
obtained fraudulently andwithov-t considera¬ 
tion, was not for fanily benefit and could 
not affect her right to charge the main¬ 
tenance on the mortgaged property. Tfce 
1.4th defendant pleaded that he held two 
hypothecation bonds from the 1st defend¬ 
ant and that he had sued on the latter 
in O. S. No. 16 of 18S7, and obtained 
a .decree (on 28tb Septemb«r^i887). 
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The District Judce found that the 
phrnt'ff had no cause of action Against 
the. 14th defendant. He gave a decree for 
maintenance which was made a charge 
against the interests of defendants Nos. i 
and 2 in the plaint properties subject to 
the hen claimed by the 14th defendant 
among others (22nd September 1890). 

Meanwhile in executian of O. S. 
No. 16 of 1887 the mortgaged property 
was so 1 d on 28th November i88q and the 
decree-holder purchased it and obtained 
delivery on 2<tth December 188g. The 
respondents before us are h’s assignees. 

In execution of the maintenance 
decree the same property was sold 
on 1.0th Maxell 1920 and the purchaser 
obtained delivery on iqth July 1920. 
He is the appellant before us. 
Objection was made by the respondents 
to the del’verv and the matter eame 
up to this Court under section 47,' 
Civil Procedure Code, in C M; A. 
No. it of iq2l. The two learned Judges 
who heard .it having differed, the 
appeal was dimisssed under section r,8. 
Civil Procedure Code. Hence this Letters 
Patent Appeal. 

Tha appellant, while conceding that his 
purchase was subject to the mortgage of 
the 14th defendant in O. S. No. 1 
of 1889, claims that lie can ignore the 
sale in execution of O. S. No. 16 of 
1887 and. contends that his prrcha c e ; s 
va’id subject to the mortgage wh ; ch he is 
entitled to redeem. This contention is 
raised In two forms; — 

That the decree-holder in O.' 
S. No. I of 188q was in the position of 
a second mortgagee and that the first 
mortgage' not having impleaded her in 
the si*e proceedings of O. S. j6 of 
t 88?, he is still liable to be redeemed br 
the second mortgagee or by the appellant 
who is subrogated to the second mort¬ 
gage's rights. It is true that, when a 
first mortgagee sues on his mortgage 
without making the second mortgagee a 
party, brings the property to ?nie n^d 
purchases it in execut : on. the right of 
t,ie second mortgagee to redeem^the first 
mortgage is not extinguished by the’p o- 
cesdmgs in such a suit to which he was 


not a party. Mud a Veetil Setthl v. 
A chnthan Nair (j). But the pr'rciple Can¬ 
not apply in this ens® as the so called 
second mortgage d : d rot exist either at 
the time of the suit or decree (O. S. 
No. 36 of 1887) or even at the time 
of the sale in execution of the decree. 
The charge granted by the maintenance 
decree in O. 5 . No. 1 of ]88q came 
into existence onlv at the date cf the 
decree and not earlier. The charge can 
be made use of as if it existed at the 
date, of the plaint o n ly by th e principle 
of lis pendens. This lends 1 o Ihe next 
contention. 

(2) By the doctrine of Us pendens, the 
74th defendant in O. S. No. 1 cf 

i 85 q was prohibited from dejling *ith ihe 
property [or selling it in execution : 
Kunhi Umah v. Ahmed (2),] which **as 
the subject of the maintenance suit 
\Dose Thimmanva Bhttila v. Krishna 
Tantrl (3)]. so as to affect the rights of 
the plaintiff under the decree therein. 
The appellant contends that the sale in 
execution cf O. S. No. 16 of 1887. 
if upheld, will s 0 affect the p'a/ntifi's 
rglts under the decree ir O. S. 
No. 1 of 1889. This contention carrot 1 e 
accepted In O. S.. No. t 3889 it 
was held that t^e plaintiff had r.o cause 
of action against the 14th defendant, that 
liis mortgage was perfectly valid and the 
charge given to the plaintiff was si bjcct 
to hi . rights. The decree used t] e word 
‘lien’ hut ns the judgment made no 
distinction between the mortgrge md 
the decree (which was also known to 
the Court) obviously all the rights of 
the 14th defendant under his decree were 
Intended to be saved. This is the natural 
and proper construction of the decree 
in the light of the findings in the judg¬ 
ment and the pleadincs. That be ; ng so, 
it cannot be said that the sale in execu¬ 
tion of O- S. No. 16 of 1887 affects 
the rights of the plaintiff j n q # g 

No. I of 1889under the dtcree which saved 
the rights cf the decree-holder i n 6. S. 
No. 16 of 1887. The consideration that 


(1) 9 Inti. Cas. 513; 21 M. 3 ,. T. 

I M W. N 165; 9 M. I.. T. 431 (F. B ). ' 
(-0 14 M. .jot ; 1 >f. L. j. a ; 6 ; 5 In 
(x. s) 343. 

(3) 2 9 M. 508 j 16 M, L. J. 413, • 


I (‘ 9 i 1) 
d. Dec* 
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the effect of this conclusion is to make 
the Hen obtained by tbe decree-holder in 
O. S. No. i of 1889 illusc-ry so far 
as tli' property mortgaged to 14th de- 
fendmt was concerned, cannot affect the 
construction of the decree which expressly 
saved the rights ol the 14th defendant 
and cannot, by implication, adversely 
affect su:h rights simply because it pur¬ 
ported to give a charge to the plaintiff 
on the interests of defendants Nos. 1 and 
2 which had ceased to exist. 

The appeal is dismissed wi’h costs. 

Letters Patent Appeals Nos. n and 12 
follow and are dismissed. Letters 
Potent Appeal No. i 2 with costs. 

V. N. V. 

Appeals dismissed. 


BOMBAY HIGH COURT. 

Second Civii, Apffal No. 716 of 1921. 

November 15, 3 922. 
Present:— Mr. Justice Marten and 
M r - Justce Fawcett. 
KASHINATH GYANOBA KTKLE— 

Appellant 

versus 

GANKSH SITARAM KULKARNI 

AND ANOTHER—RESPONDENTS. 


Iiajkumar lioy v. Gobind CJiunder Roy, 19 C. 
66e; 19 I. A. 140; 6 Sat P. C. J. 140; 9 Ind. Dec. 
( N '. J=.) 88.2 <P. C.), distinguished. 

Pliintiff and defendant agreed to divide a cer¬ 
tain Survey Number in equal moieties, and after 
the division each obtained posstfj-ion of the area 
allotted to him. More than twelve years after 
the division it was discovered that defendant was 
in possession of a larger area than the plaintiff. 
The latter thereupon brought a suit to recover 
the excess on the allegation that lie had been 
in possession of it but had been dispossessed from 
it by the defendant four years prior to the suit: 

Held, that it was incumbent on the plaintiff to 
prove that he had been in possession of the area 
claimed by liim within twelve rears of the suit, 
[p. 509. col. 1.] 

Second appeal against the decision 
of the Assistant Judge, Satara, in 
Appeal No. 151 of 1920. 

Mr. K. N. Koyaji, for the Appellant. 
Messrs. S. Y. Abhyanker and G, S. 
Mulgaonkar , for the Respondents. 

JUDGMENT. 

Marten, J. —The plaintiff's case is based 
on the allegation in his plaint that he 
is the owner of the land in d ; spute, 
and in possession of the same till dis¬ 
possessed by the defendants about four 
years a o. That being so, it is incumbent 
on him under Art. 142 of the Limitation 
Act to prove that he has been in possession 
of the property within twelve years from 
the suit. Accordingly as held in Faki 
Abdttlla v. Babaji Gangaji (1) and Tatubai 
v. Venkalrao (i) lie must prove that posses¬ 
sion, and cannot rely merely on his paper- 
title. If on the other hand the suit comes 


Limitation Act (IX of 190S), Sch. I, Arts. 142, 
M 4 Possession and dispossession—Adverse posses¬ 
sion Burden of proof — Limitation — Partition — 
Suit to recover excess area. 

“Where a plaintiff's ease is bared on the alle¬ 
gation that he is the owner of the land in dispute, 
and was in possession of it til] he was disposstrsed 
by the defendant, it is incumbent on him, und< r 
Art. 142 of Schedule I to the Limitation Act, 
to prove that he has been in possession of the land 
w thin twelve yeaTS of the suit. When he comes 
to prove such possession his paper title would 
come, to his a d with greater or less force accord- 
ing to the circmustances established in evidence. 
If, on the other hand the suit comes under Art. 
144 of Schedule I to the Limitation Act, it is for 
the defendant to establish adverse possesrion as 
against the plaintiff. [p.jo 7l col. if ° n 
Faki Abdulla v. Babaji Gungaii. ia B a r«- - 

3D «* &• i«”'bail vin^trital 

^43 at p 66; 4 Bom. L. R. 721. Rani Hemanta 
K union Debt v. Maharaj a Jagadindra Nath 
Roy, 8 Bom. L. R. 400; 10 C. W. N. 630 • 3 A. 

foiled* 1 T ' I35! 16 M - L - h 


under Art. 144, then it is for the de¬ 
fendants to establish adverse possession 
as against the plaintiff. This is roughly 
speaking the effect of those two 
decisions. 

Now in the present case, as far as 
the paper-titles go it would appear 
that the plaintiff on the one hand and 
the defendants on the other hand were 
to devide Survey No. 5 &, which is now 
Survey No. 62 and consists of 24 acres 30 
gunthas, into equal moieties of 12 acres 
and 5 gunthas each. But it is plain that 
in 1915 when a survey party came to 
measure the fields. it was found 
that the defendants were in actual 
possession of more than one moiely of 


(1) 14 B. 43S; 7 Ind. Dec. (sr. s.) 767. 

(*) 27 B. 4 3atp.65; 4 R- 7 *** 
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the land, viz. t about one acre and io gun 
that in excess of the moiety s’ own under 
the paper-title. The findings of the 
lower Appellate Court are: “It seems 
clear that either the number was not 
correctly divided into halves at the ori¬ 
ginal partition, or that at 90m e sub¬ 
sequent period encroachments Were made 
by the occupants of the northern (defend¬ 
ants') shares but there is no evidence 
at all to show at what period the discre¬ 
pancy in area between the title-deeds 
and the actual occupation crept in. In 
order to succed plaintiff must prove that 
the discrepancy arose within the last 
twelve years and this he has failed to do 
indeed all the probabilit e s in the case 
point to the presumption that the 
discrepancy is of long standing." 

The main argument of the appellant 
is that it is incumbent upon us to 
presume that possession went with the 
paper-title, and that it continued with 
it down to 1915 in the absence of evi¬ 
dence to the contrary. But if this pro¬ 
position was accepted without any quali¬ 
fication, it would seem to negative the 
propositions which a re clearly laid down 
in Faki Abdulla v. Babaji Gangaji 
(1) and Tarubal v. Vcnkatrao (2). It 
would only be necessary, if that argu¬ 
ment was correct, for the plaintiff to 
prove his paper-title, and then ask the 
Court to presume possession as from the 
date of that pap e r-title, and further 
thit possesssion continued down to the 
material date. If so, there would be no 
substantial difference between Arts. 142 
and 144* th e other hand, their Lord- 
sh : ps of the Privy Council ha ve pointed out 
in Rani Hemanta Kumari Debiv. Maharaja 
Ja^adindra Nath Roy (3) that when the 
plaintiff comes to prove h ; s possession 
under Art. 142 his paper-title 
comes to his aid with greater or less 

aCCOr ^circumstances 
established in evidence. That proposi¬ 
tion I respectfully accept, tut it seems 
to me to be far removed from an abso- 
lute presumption that possession always 
follows the paper-title. 

A (3) • a Bom. If. R. 400; 10 C. W. N. 630: 3 
fp.C.)? ! ‘ 3 3; * T * X35; 16 J- * 7 * 
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Similarly in on e other case which was 
relied on by the appellant viz. , Rajku- 
mar Roy v. Gobittd Chunder Rr.y (4) j n 
support of the proposition that the 
legal pres".mpt : on is that possession follows 
the title, there was a very material differ¬ 
ence between the facts of that case 
and the facts of the present. In Raj- 
kumar Roy v . Go bind Chundtr R 0 y (4) 
it was clear that the plaintiff or his 
predecessors had obtained physical pos¬ 
session in 1857. Accordingly the decision 
of the Board amounted to this that 
there was a presumption that that posses¬ 
sion continued with the title down to 
the material date. There again I quite 
appreC'ate that proposition. If once you 
could find it definitely established here 
that the plaintiff or his predecessors-in¬ 
ti tie had obtained physical possession of 
the disputed land, I agree that one would 
infer that that possession continued 
until it was shown to have ceafed. 

But that is not the only distinction 
between the present case and Raj kumar 
Roy v. Go bind Chutider Roy (4). After the 
dale in 1857 when the land was shown to 
have been taken possession of by the 
plaintiff in that case, it appears to have 
become largely sut>rn c r[- e d, and at other 
tinios portions of it were wild jungle 
land. Further there were peculiar circum¬ 
stances connected with the fact of establish¬ 
ing possession on the one side or the ether, 
and under the circumstrrces of the case 
the Court held there was no reliable 
evidence to prove possession eitl er tl e 
oneway cr the other in the later years. 
But in the present case we have the 
parties enjoying two portions of one 
field and cultivating ther land side by 
side, and the fact as to who was in phy. 
sical possession of any particular portion 
of the land, must have been within the 
dear knowledge of both parties. 

It is clear that i n 1915 when the mea¬ 
suring party came, the parties were in 
possession of unequal shares and per¬ 
sonally Ith : nk that that fact cannot 
be ignored in cons'dering whether 
the plaintiff has satisfied the onut 
of proof as to ? possession in the 

a. * 

M l 9 /* 660 * *9 I. A. 140; 6 Sat. P. C< h 
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present case. I further think that an 
inspection of the plan of this property 
affords some possible clue to the divis on 
which was found t > be in existence in 
19:5. It is an irregular four-sided plot 
o" land, r.ni if one takes what I will call 
the top portion and the bottom portion 
it will be s:en that the actujl division 
alopted divided those bour.darus, viz., 
the top boundary and the bottom \ ound- 
f.ry of the who'e Survey Numb r very 
nearly into two equal portions, and that 
what is alleged to be the true division line 
does not appear to b- so as far as those 
top and bottom boundaries are concerned; 
therefore, as far as merely the eye is con¬ 
cerned th- parties may easily have accept¬ 
ed this part : cular division either for the 
sake of convenience or even possib y ly 
mistake. It is only when me se es the 
physical configuration of U12 right hand 
half and the left hand ha’f of the lind, 
that one re lies that the mode of division 
actually found in 1915 resulted in the one 
Inlf getting a larger area of land. How¬ 
ever, that is largely guess work b sed on 
the plan, and not bavi ig se:n the pro¬ 
perty I only mention it os being a possible 
clue' to the actual facts. Personally 1 
entirely agree with the learned Appellate 
Judge that all the probabdities in the 
case point to the presumption that the 
discrepa icy is of long standinI think 
the prob ibilities are that but for the 
measuring party both parties would have 
rename! quite happily in possession of 
the litid watch they were actually in pos¬ 
session of in 1913. 

Taking all the frets of th : s particular 
case inti consideration, and after giving 
due weight to the p jp„*r-t ; tle, I am of 
opinion that the plaintiff ha> n^t satisfiei 
the burden of proof whi:b lies on him to 
pro e his possession of the dispute! land 
within twelve years of the suit, ar.d that 
consequently his suit was rightly dis- 
nvsselby the learned J uige. 

Underth‘S2 circumstances it is unnecess¬ 
ary for me to consider the appellant's 
; econd point, which was based on the 
question of adverse possession, and on the 
allegation that the defendant not having 
intentionally taken possession of the land 

in depute; it cqul4 not be adverse posses¬ 


sion within the meaning of Art, 144 of 
the Limitation Act. 

In my judement, tie appeal should be 
dismissed with costs. Oniy one set of 
costs allowed. 

Fawcett, J.—I do not think that the 
decision of the lower Appellate Couit is 
shown to be erroneous on the facts of 
this ca-e. The main contention of the 
appellant's pleader is that the Court 
should presume that the plaintiff having 
the title also had prssession. No doubt 
there are cises where such a presumption 
can properly be made. One is that of 
jun le or waste l md where there is either 
no proof of or very title proof of acts of 
ownership having teen exerciied on either 
side. Another case is wbeie the evidence 
as to such acts of ownership is very nearly 
equal. 

The c ise relied upon 1 y Mr. Koyajee in 
Rujfittmur Roy . v. Guvind Chunter Roy. 
(4) is one of the foimer class of cases, 
and as pointed out in the judgment of 
their lord-hips, the condition of the land 
was such as to create great difficulty in 
the proof of possession. A ] so in that case 
there was an admitted possesion of the 
plaintiff in 1857. It is, therefore, a very 
different cise from the pres^ n'. And in 
the ca^e at Rmi Hemanta Kutnafi Debi 
v. Maharaja Jogadinctra Nath Roy 
U) their Lordships were care- 
ful to say that this presumption came to 
tbe ait of tne plaintiif with greater or 
less force according to the circu instances 
estab'ished in e vidence. In other words 
it is not an absolute presumption of law 
tut a purely discretionary one depending 
upon the pa rticu'ar circumstances of each 
case. This conforms with the provisions 
of the Evideac; Act. for though section 
no recognises a presumption that a person 
in possession also has a good title, there 
is no corresponding section saying that 
the person with title should be presumed 
to be ia possession. This presumption is 
one that can only come under section 114 
of the Evider.ee Act, which allows the 
Court to presume the existence of any fact 
wh‘ch it th ; nks Tkely to have happened, 
reqnrd being had to the common course of 
natural events, etc. In this particular case 
the circumstances are such that it is not 
at all improbable that the mistake di* 
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covered in' 1915 was first made at the 
time of the original partition, and I do 
not agree with Mr. Kdyoji’s contention 
that the Court should also draw in his 
favour a presumption that his predecessors- 
in-tille then got possession. It is 
possible that each of the two par¬ 
ties partitioning the land did then 
obtain an equal half and that the dis¬ 
crepancy came into existence later on. 

•wv I > . a . a 1 


S 09 


The mere fact that a person in possession of pro¬ 
perty over which lie asserts title as owner has 
spent money on the property for whiili lie would 
have a charge over the property does not couvtit 
his possession into that of a mortgagee, [p. 510, 
col. 2.] 

It is open to a mortgagee to assert his ownership 
over mortgaged property bv doing an Oveit ad 
and giving notice of liis intention to the mortengor. 

[p. 510, col. *.] 

The mere fact that formal possession of property 
is given to a decree holder m execution ot his 
decree dots not bring about an3- change in the 


•n it, decree dots not bring about any change in the 

But the probabilities ill favour °f that p OSS e$sion or title of th»rcl persons, [p. 51 c, col. 2.] 

irl/\nr M nil tm 4- 4-^ i 4- Vi n n *4 2 a« ' • • • •• . _ 


view are not sufficient to justify the Couit 
in presuming that it was actually so. 
And the fact that in 1915 the defendants 
Were in possession of the land in suit is 
a very cogent circumstance against raising 
the presumption that this CoiiTt is asked 
to draw. 

I agree, therefore, in holding that the 
learned Appellate Judge was correct in ids 
view that it was incumbent on the plaint¬ 
iff in tfie first place to show possession 
within 12 years ; and as he has failed to 
do so, this suit must be dismissed. As 
the onus of proving adverse possession 
has not shifted to the defendants, we are 
not concerned with the question whether 


There is nothing t<> prevent a Municipal Com¬ 
mittee from acquiring property by adverse 
possession, [p. 510, col. 2 j 

Second appeal against a decree of 
the District Judge, Multan, dated the 
8tli July 1922. 

Mr. Rama Nand, for the Appellants. 

Mr. Har Gopal, for the Respondent. 

JUDGMENT. —This was a suit for pos¬ 
session of a vacant site on the allegation 
that the site in suit and the land around 
it were the property of the Municipal 
Committee, Alipur, and that the site was 
annually ledsed lrom 3’ear to year by 
public auction and that it was leased in 
J917-18 to cne Ishar Das and the defend- 

. A. _ i. « *2. _ _ _ . 4 r — . « 


their possession was actually adverse l ants took it on a sublease from the 
within the meaning of Art. 114 of the latter. Muhammad Rameau, one of the 


Limitation Act. 

I agree, therefoie, with my learned bro¬ 
ther that the appeal should be dismissed 
with costs. 

Appeal dismissed. 

i, x. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2525 op 1922. 

Match rs, 1923. 

Present: —Mr. Justice Abdul Raoof. 
MUHAMMAD RAMZAN and others— 
Dependants—Appellants 

versus 

The MUNICIPAL COMMITTEE, 

ALIP UR— Plaintiffs— respondents . 
Advene possession—Mortgagee—Money spent on 
properly by person in possestion — Charge—Overt 
ach—Execittion of decree—Symbolical possession, 


delivery of, effect Municipal Committee demanded, igom 

‘ fan acquire adversely, - ■ the owners the cost, pf levelling thg 


defendants, on the expiry of the term of 
his lease refused to vacate it and to 
deliver possession to the lessee to whom 
it was leased in 1918-19 and s>t up a 
proprietary title. The evidence di»closed 
that the Municipal Committee had been 
recorded in the revenue papers as the 
owner of the site. The onus was, there¬ 
fore, placed upon the defendants to prove 
the title. The following issue was framed. 

Whether the defendants are owners and 
in adverse possession of the site in suit 
for over twelve years? The history of 
the site as traced out in the judgments 
ot the two Courts shows that the land 
belonged to one Sohaura and other co¬ 
sharers and that in 1894 the Municipal 
Committee for sanitary purposes levelled 
the land and after notice to the owners 
filled up the pits. One Palia Khan applied 
on the 4th of January 1895 that his 
ownership over the land be recognised by 
the Committee. An estimate of the cost 
of levelling the land was prepared and 
the Municipal Committee demanded from 

j.l. . _ ..... i. 1 . — a .‘ r. .# « * 4 • 1 1 - 
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laud and of filling up the pits. The site 
now in suit is only a part of the land 
which ti e owners claimed and which the 
Munic.pil Com mi toe ordered to be re¬ 
turned cn payment of expenses. Ma&u 
Kuan and other owners were prepared 
to sell the land to the Municipal Com¬ 
mittee, but it was reported to the Tahsil- 
dar that the defendants had one twelfth 
share in the land and that they were 
not prepared to sell it. The defendants 
also filed certain written objections on 
the 24th of May 1896, and expressed 
their desire to pay their share of the ex¬ 
penses. The defendant Muhammad 
Rameau was shown the detail of the 
expenses, but the Municipal Committee 
urged that it had been spending money 
over the land for thirty years and ex¬ 
pressed a wish to acquire an interest in 
the land, but Muhammad Ramzan reiused. 

The Municipal Committee thereupon 
held a meeting and passed a resolution 
to the effect that the Committee had been 
in possession of the land for more than 
1 2 years and that thty were not willing 
to allow the defendants or other owners 
to take possession of it. The defendants 
were accordingly informed of the decision 
of the Municipal Committee and were 
directed to hive the matter Settled 
by a suit in a Civil Court. This resolu¬ 
tion was passed on the 26th of January 
1897, and according to the findings of 
the Courts below the defendants w r ere in¬ 
formed of it in the following March. 
Ever since then the Municipal Committee 
had been in possession of the land ad¬ 
versely. The evidence given by the de¬ 
fendants to prove their possession has 
been disbelieved and that given by the 
Municipal Committee to prove the acquisi¬ 
tion of title by adverse possession has 
been believed. Both the Courts below 
have concurrently found against the de¬ 
fendants and have decreed the plaintiff's 
suit. Hence this second appeal. 

On the findings of fact recorded by 
the Courts below, no question of law arises. 
Mr. Rama Nand, the learned Vakil for 
the appellants, however, has . vehemently 
aigued that the position of the Muni¬ 
cipal Committee was akin to that of a 
mortgagee, as under the Municipal Act 
they had acquired a charge on the tend 


by spending money On it and that, there¬ 
fore, tney could not have acquired ad: 
verse possession. I am unable to follow 
the argument of the learned \akil, but 
even it it be granted ior a moment 
that the post, on of the Municipal 
Committee was that of a mortgagee, 
then the resolution passed ly it and the 
information given to the defcndantscleaily 
showed that by an overt act the Committee 
had asserted ownership in the land and 
ever since then had been in possession as 
owner. A great deal of the Court's time 
was taken up by Mr. Rama Nand input¬ 
ting forward several irrelevant contentions 
that the evidence in the case had been 
misread by the Courts below ; that the 
question ot adversepossession had not teen 
properly tried and that the question of the 
charge on the property in favour of the 
Municipal Committee had not been taken 
into consideration by the Courts below. It 
is, however, clear that no such contention 
was ever put forward before any of the 
Courts below and it is for the first time 
that an attempt is being made in th s 
Court to resist the suit upon Ihs unten¬ 
able ground. 

Another contention put forward was 
that m 1900 possess on over the land was 
taken in execution ot a decree and that 
on the 22nd of September 1900, the land 
was mutated in the names of the decree- 
holders. Both the Couits below have dealt 
with tuis question and have found that 
actual possession always remained with 
the Municipal Committee and the mere 
fact that formal possession was given 
to the decree-holders did not bring a bout 
any change in tie possession or title of 
theMuncipal Committee. The mutation 
also did not affect the position of the 
Municipal Committee it they had all along 
actually remained in possession and con¬ 
tinued to let the site to tenants. 

Mr. Rama Nand earnestly pressed upon 
me that I should examine the sections of 
the Municipal Act with a view to find out 
whether the Municipal Committee could 
have acquired adverse, possession. The 
learned Counsel seriously contended that, 
according to the various provisions of the 
Municipal Act, a Municipal Committee is 
incapable of acquiring adverse possession, 
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I must confeM that lam unable to follow 
the argument of the learned Vakil. 

The appeal is concluded by find'nga of 
fact and I see no ground for interference. 
The appeal is accordingly d smissed with 
costs. 

z. k. Appeal dismissed. 


MADRAS HIGH COQRT. 

ClVlI, REVISION PETITION No. 418 

OF 1931. 

November b, 1923. 

Present'. —Mr. Justice Waller. 

The SOUTH INDIAN RAILWAY 
COMPANY by their Agent at 
T R C C H. I No P OU Y— De fend ant— 

Petitioner 

versus 

S. P. R. S. N.VRAYANA AYYAR— 
Plaintiff—Respondent. 

Railways Act (IX of 1S90). ss. 77, 140— Suit 
against Railway Company—Notice to sul.ordinate 
Officer, whether notice to Agent—Consignment of 
goods—Suit to recover compensation for loss — 
Burden of proof — Limitation, commencement of — 
Limitation Act (IX of 1908), Sch. I, Art. 31. 

In a suit to recover compensation for the loss 
of goods consigned to the deiendant Railway Com¬ 
pany for carriage under a Risk-Note which exempts 
the Railway Company from liability except in 
the event of wilful uegleet of the Company or 
theft by or wilful neglect of its servants and pro¬ 
vides that robbery from a running train does not 
constitute wilful neglect, the burden of proving 
u egleet on the part of the Company 1 es on the 
plaintiff. If it is alleged by the Company that 
the goods were lost by theit while the tra’n was 
running, the burden of proving tjiis fact lies on 
the Company, [p, 5 l *. *ol. 1] 

Albiujusrsquc and Sons v. South Indian Railway 
Company , 06 Jnd. Cas. 269; 16 I#. W. 667; (1922) 
M. N. 328; 43 M. L. J. 90; (1922) A. I. R. 
(M.) 231; 31 M. L,. T. 470, followed. 

Wuere it is found that the notice required by 
section 77 of the Railways Act has not been given 
to the Agent of the Railway but was sent to some 
subordinate officer of the Railway, the plaintiff 
in order to succeed, must prove, either that the 
power of the Agent to receive notices under section 
I40 of the Act had been delegated to the Subordi¬ 
nate officer who had actually received the notice, 
or that the Company by its rules or course of 
'business had held out to the public that notices 

plight be given to such o®cer instead of to the 


Agent and thus stopped itself from raiding a tech¬ 
nical defence, [p. 515, col. 1] 

A suit to recover cuirpensation for lefs 
of goods consigned to a Railway Company 
for carriage is governed by Art. 31 of Schedule I 
to the Limitation Act, and limitation for the suit 
begins to run from the date on which the defend¬ 
ant Company finally says the goods cannot be 
delivered. IP 5 1 -. cuJ. 2.] 

MahadtV-.i A iyar \. South Indian Rat he ay 
Company. 69 Iud.Cas.59; 45 M. 1351 14 L. W. 
684; 30 M. L. T. 112 42 M. L - J. 202f (1922) A. I. 
R. (M.) 362; (1921) M. N. W. 178, followed. 


Petition, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the judgment and decree of the Court 
of the Subordinate Judge, Mayavaram, 
in Small Cause Suit No. 911 of 1920. 

This petition coming on for hearing on 
the 18th of December 1922 the Court 
(Ayling, J.) delivered the following 
JUDGMENT. -Tlrs revision Petition 
arises out of a Small Cause Suit in which 


the respondent, the consignee of a bale 
of cotton thread, entrusted for transport 
to the South Indian Railway Company, 
sued the Company for Rs. 470 damages 
for the loss of the said bale in transit. 
The bale was entrusted to the Railway- 
Company on 2nd April 1919. Nothing has 
been heard of it since and there can be 
no possible doubt that it must be treated 
as lost. The loss of the bale is the basis 

of the suit. 

The liability of the Company has to be 
determined with reference to a special 
agreement. Exhibit I, ent ered into between 
them and the consignor at the time of 
the despatch of th e bale. This provides 
that in consideration; of the carriage of 
the bale being at a lower rat e the con¬ 
signee (imdei whom, of course, plaintiff 
claims) has no right to compension for 
loss of the goods except in the event of 
w:lful neglect of the Railway Administra¬ 
tion or theft by or wilful neglect of 
its servants during transit. It is further 
provided inter alia that a robbery from a 
running train does not constitute wilful 
neglect. This question of the liability of 
the Railway Company has been dealt with 
by the Subordinate Judge in para¬ 
graphs 4 and 5 of his judgment. The 
issue he framed is this; — 

‘'Whether the bale in question was lost 
by theft while the train was running 
and whether the defendant Company tpQk 
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the necessary steps to pi event such a 

risk?" 

The issue seems to me to have been 
very badly drafted because there are 
really two distinct questions involved, 
the burden of which is not on the same 
side in each case. Under the terms of 
the agreement the burden of proving 
neglect on the part of the Company 
lies on the plaintiff as explained by 
Kuinaraswami Sastri, J., in Albuqucrsque 
and Sons v. South Indian Railway Company 
(i). It is open to the Company to say that 
thebale was lost by theft while the train 
was running, in which case, they o:e, 
as a matter of course, exempted from 
liability, but the burden of proof on this 
point lies on the Railway Company. 
The issue framed by the Subordinate 
Judge does not cover the hist point at all. 
He has set himself simply to consider whe¬ 
ther the Railway Company has shown 
that the bale was lost by theft from a 
particular waggon number 1697 during 
transit between Perundurai and Erode. 
He his laid down the extraordinary pro¬ 
position th.it even if the bale was so 
stolen, it will not be theft from a running 
train if the thief got into the waggen 
before the train started, a proposition 
which seems to me to have no found¬ 
ation ; and his arguments on th* evidence 
relating to the loading of the bale in the 
particular waggon specified seem to me 
to be most inconclusive. I connot accept 
the finding such ag it is and must 
call for a specific finding from the present 
Subordinate Judge on the following two 
issues:— 

( 4 ) Was the suit bale lost in conse¬ 
quence of the wilful neglect of the Railway 
Administration or theft by, or wilful 
neghct of, its servants, transport-agents 
-—br carriers ? 

7 * 7 j*~Was it lost by robbery from a 
running t^ain within the meaning of 
Exhibit I? \ 

Another p6S.ut taken by the learned 
Vakil for the petitioner relates to the 
question of notice- This is governed by 
sections 77 and 140^^ the Railways Act, 

*r- 

(x) 68 lad. Cas. 2691 19 W. 667; (1922) 

M. W. N. 328; 43 M. x,. j (1922) A. I’ R. 

(M) 231, 31 M, L. T. 47 o. ■'* 


IX of 1890. The former provides that a 
person entitled to compensation lor loss 
of goods can only recover it if bi6 claim 
has been preferred in writing by him or 
on his behalf, to the Railway Adminis¬ 
tration within six months from the dfcte 
of the delivery of the goods for carriage 
by rail. Section 140 of the same Act 
provides for the method of service of 
notices on the Railway Administration, 
The effect of these two sections has 
been considered by a Full Bench of this 
Court in Mahadeva Aiyar v. South Indian 
Railway Company (2). Jn the present case 
the plaintiff relies on a notice, Exhibit 
A, wh'ch was addressed to the District 
Traffic Superintendent on 5th September 
1919, within six months of the consign¬ 
ment of the bale. The quest ; on is whe¬ 
ther tl.o.e specified conditions o sections 
77 and 140 have been complied with. 
Here again, 1 cannot accept the findings 
of the Subordinate Judge. The judgment 
o: the Full Bench a Love referred to lays 
down the conditions on which notice 
to a Subordinate Officer like the Dis¬ 
trict Traffic Superintendent cculd be 
deemed sufficient compliance; and it is 
sufficient to say that the Subordinate 
Judge’s judgment is entirely without 
reference to the condilions therein laid 
down. I must, therefore, call for a proyer 
findingonissucNo.il, " whether the suit Is 
barred for want ot proper notice, " in 
view ot what is contained in the Full 
Bench judgment above referred to. 

The last point taken on behalf of the 
Compauy is that the suit is barred by 
limitation. The proper Article applicable 
appears to be Art. 31 of the Indian 
Limitation Act, IX of 1908. On this 
paint, 1 think the Subordinate Judge's 
findings must be accepted. Paragraph .7 
of his judgment deals with it and he 
relies on a judgment of this Court in 
Madras and Southern Marhalta Railway 
Company, L mited v. Bhimappa (3). I can 
see no ground for distinguishing that case 


(A 69 &*d. Cas. 59; 45 M. 135; 14 L. W. 684* 
30 M. L. T. ns; 42 M, L. J. 202; (1922) A, I. Rj 
(M) 362; ( 1921 ) M.W. N 878. 

13 ) x 7 1 Caa. 4 xo ; 23 M. L. J 5 


V#I,77l INDIAN CASES. 513 

sours INDIAN RAILWAY V. S. r. R. S. NARAYAN AYYAR; 


from tile present one, and it appears to 
be an authority fortbe Subordinate Judge's 
calculation of the time prescribed, from 
the date when the defendant Company 
finally said that the bale could not be 
delivered. I do not think on the question 
Of limitation there is any ground for in¬ 
terference. 

bindings on the issues referred to the 
Subordinate J udge must be returned with¬ 
in two months from this date. Either 
side will be at liberty to adduce fresh 
evidence, if they wish, on the two issues 
which have been referred lo, in substitu¬ 
tion of issue (1) as originally framed by 
the Suboid nate Judge. Seven days will 
be allowed for filing objections. 

Iu compliance with tfic order contained in 
the above judgment the Subordinate Judge 
of Mayavaram submitted the following 
FINDINGS. —On the issues Nos. 1 and 2 
referred to the re n, viz, 

(1) Was the suit bale lost in consequence 
of the wilful neglect of the Radway Admi¬ 
nistration or theft by, or wiltul neglect of 
its servants, transport-agents 01 carriers ? 

(2) Was it lost by robbery from a runn¬ 
ing train within the meaning of Exhibit I? 

* * * * * 

On the 1 st issue .—It follows that the 
bale had been lost on account of the 
neglect of the Railway Transport Officer. 
The further question is whether the 
neglect could be called wilful. When 
a bale had been consigned to an officer 
of the Railway Company and by his 
neglect the bale is not consigned, the 
neglect cannot but be considered to be 
wilful, uoless there are extenuating cir¬ 
cumstances to prove the oontrary. In 
such cases, where the transport has to 
be done by a Railway Officer, if no ex¬ 
planation is forthcoming as to why the 
bale had not been loaded, he canoot be 
exonerated on the ground that the plaint¬ 
iff has not proved that he (the officer) 
had wilfully kept it back. All neglect 
is wilful unless there are circumstances to 
show that the neglect was due to acci¬ 
dent or to.Circumstances over which the 
Railway Officer had no control. In the 
absence of'any such extenuating circum¬ 
stances 1 1 cannot but hold that the non- 
1 ading of the bale was due to the 

33 


wilful neglect of the transport agenl 
This conclusion is fully supported by 
the d-cis.on reported as Th? Central 
India Spinning and Weaving Company v. 
G. I. P. Railway (4). 

As to the 2nd issue .—I find it in 
the negative as the oral evidence is 
untrustworthy and as the loss could have 
been proved bv very satisfacto y docu¬ 
mentary evidence in the possession of 
the Conxpa y. It must L>e noted that no 
intimation was given of any such loss 
to the plaintiff promptly and that the 
theft was suggested by th e Company only 
on 30th August 1919 though the bale is 
alle fe ed to have been lost on 2nd April. 

Then as regards the question whe¬ 
ther proper notice had been given to the 
Company of the claim under section 
77 of the Railways Act, the section 
ouly requires that notice should be 
given to the Administration. As a 
matter of convenience, section iqo lays 
down that the not.ee may be given to the 
Agent. But A has been held by their 
Lordships 01 the Madras High Court, in 
the Bull Bench decision in Mahadeva 
Aiyar v. South Indian Railway Co. 
(2) that where there have been 
officers deputed to whom complaints 
could be made and who could Settle the 
claims, and if it is shown to have reach¬ 
ed the responsible office for the Railway 
Administration, the notice would be suffi¬ 
cient. In the present case, it would be 
seen that in answer to the letter written 
by the plaintiff to the District Trffic 
Superintendent, reply is sent to the 
plaintiff by the General Traffic Manager, 
and it would also he Seen that the notice 
sent to the Agent is forwarded to the 
General Traffi-' Manager for disposal. 
The consignment receipt, Exhibit I (tf), also 
shows that the person to whom the 
plaintiff should complain is the General 
Traffic Manager. Even in his last 
reply, the General Traffic Manager 
reiers to the reply he had already sent. 
It, the re lore, follows that the nolice given 
by the plaintiff had reached the proper 
officer to whom it should be sent, and 
I accordingly hold that the notice given 

(4) 67 lud. Cas. i 63 j 24 Bom. L. R, 272; (i 93 J) 
A. I. R. (B.) 46; 47 B * *55- 
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by the plaintiff to the District Traffic in my favour. The circumstances are such 
Superintendent on 19th August 1919 is a as to bring the case under the Full Bench 
a proper notice as contemplated by ruling in Mahadcva Aiyar v. South 
section 77 of the Railways Act. Indian Railway Co. (2) I rely on the 

- — iollowing facts;— 

Mr. V . Viswanatha Sastri, for the (1) The Railway Receipt given to plaint- 

Petitioner:—The findings are against iff requires him to report to the *Stalion 
me. The learned Judge has held that Master first and then to the General 
the Railway Company has failed to Tra flic Manager. 

prove that the bale in question had (2) The Station Master has been author- 

been loaded m the particular waggon ised by the General Traffic Manager to 
No. 1897 and, therefore, the bale was negotiate and settle my claim, 
lost through the willul neglect of (3) Notices and letters addressed by me 

the Company so as t 0 take the case to the District Traffic Superintendent 
out of the limited liability undertaken, and the Agent him Sfc lf have been for- 

My submission is that the Judge has n is- warded for disposal to the General Traffic 
understood the law on the subject. The Manager. 

onus is heavy on the plaintiff in these (4) It is the GeneralTraffic Manager that 
cases to bring lionm to the defendant replies to me for notices addressed to the 

Company actual neglect which would Agent and the District Traffic Superintend- 
amount to wilful neglect under the law. ent. 

Failure to prove that it was loaded in a (5) This objection as to want of notice 
particular waggon does not show neglect, was not raised by the Railway Company 
lhe plaintiff has to prove wilful neglect till the stage of the suit. 

Ij, onus c ' n b e thrown on the (6) The Railway Company is by such 

defendant Company of proving theft in a conduct estopped from denying the dele- 
runmng train. gation of the Agent's powers to the 

there is the other question of notice. General Traffic Manager within the mean- 

Ihe notice to the Agent, as required by ing of the judgment of Ayling, O. C. J. 
sections 77 and 140 ot the Railways in Mahadeva Aiyar v. South Indian 
Act was admittedly after the six months. Railway Co. (1). 

The plaintiff relics on a notice sent to ’ _ 


the General Traffic Manager or the District 
Traffic Superintendent. Nothing has been 
shown from which it can be interred that 
the Company had put forward any other 
person as the person to whom the Agent's 
junctions had been delegated. No estoppel 
has been made out within thi ruling of 
the Full Bench iu Mahadeva Aiyar v. 
So uih I nd ia n Rail way Co. (2). 

Mr. D. Ramaswamy Aiysngar, for Mr. 
C. S. Venkatachariar, for the Respond¬ 
ent.—On the first question, failure to 
prove proper loading of the suit bale, and 
suppression of the loading book are posi¬ 
tive proof of the wilful neglect of the 
Company. In no such case is it possible 
lor the plafatiff—a stranger to the working 
of the Company—to bring home to the 
Company servant this neglect with any 
greater degree of certainty. 

On the question of notice the evidence 
recorded in the case, the findings of the 
lower Court on both occasipns are clearly 


This petition coming on for final 
hearing on the 1st of November 1923 
after the return cf the findings of the 
lower Court upon the issues referred by 
this Court for trial and having stood 
over for consideration till this day lhe 
Co urt delivered the following 
JUDGMENT.— The findings called for 
have been recieved. I will deal first 
with that relating to the claim under 
section 77 of the Railways Act. The 
finding of the Subordinate Judge is that 
the notice given by plaintiff reached 
the proper officer to whom it should have 
been sent. The particular notice was, 
I take it, the letter addressed by plaintiff 
on 19th August 1919 to the District 
Traffic Superintendent, Tiichinopoly 
(Exhibit D), and replied to by the 
Deputy Traffic Manager (Freight). It is 
not quite clear whom the Subordinate 
Judge c<>nsidered to be the “proper officer/ 
but I imagine that he meant by this 
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expression the General Traffic Manager 
of the Railway. His argument, I under¬ 
stand, is this. Plaintiff’s letter to the 
District Traffic Suerintendcnt was replied 
to by the General Traffic Manager (as a 
matter of fact, the reply came from his 
Deputy; the notice sent by plaintiff to the 
Agent was referred by the latter to the 
General Traffic Manager; the consignment 
receipt indicates that consignors should 
complain to the General Traffic Manager; 
therefore, the General Traffic Manager 
must have been authorized to receive 
claims under section 77 and notice to 
him is a sufficient compliance with section 


fiadin; that plaintiff’s letter to the Dis- 

IrictTraffic Superintendent of 19th August 

1919 was a proper notice is supported by 
no evidence. Nothing has been proved 
that uould bring the case within the Full 
Bench ruling referred to abo\e. It is not 
necessary to consider the other findings. 
The suit is barred. The revision petition 
is allowed with costs throughout. 

Petition allowed. 


140 of the Act. 

This finding is based on the Full Bench 
ruling in Mahadtva Aiyar v. South Indian 
Railway Co. (1) Asl read that ruling, what 
two of the three Judges, decided was this, 
that there should be evidence (ij either 
that the power of the Agent to receive 
notices under section 140 had been de¬ 
legated to some subordinate Officer, who 
had actually received the notice or (2) 
that the Company by its rules or course 
of business h 3 d held out to the public 
that notices might be given to such an 
officer instead of to the Agent and thus 
estopped itself from raising a technical 

defence. 

In this case, I can find no such evi¬ 
dence. The rules of the Company have 
not been produced and there is nothing 
to show that the Agent has delegated 
to any of his subordinates his power 
under section 140. Nor is there any 
evidence from which it can be inferred 
that plaintiff’s first claim came to his 
notice. The circumstances referred to by 
the Subordinate Judge do not justify the 
conclusion that the Company's course 
of business has led the public to believe 
that notice may be given to the District 
Traffic Superintendent, the Deputy 
Traffic Manager or the General Traffic 
Manager instead of to the Agent. Even 
plaintiff, when he came to issue his formal 
notice, addressed it to the Agent when, 
unfortunately for himself, it was out of 
time. He cannot, I think, fall back on 
iu*or.nil correspondence between himself 
and Subordinate officers of the Railway 
at an earlier date. 

i think that the Subordinate Judge 1 


BOMBAY HIGH COURT. 

Appeal from Original Decree No. 127 

of 1921. 

March 22,1922. 

Present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Kanga. 

moti chand raoji 

and another—Defendants 
N os. x, 2 & 3 —Appellants 

verms 

MANEKCHAND RAMCHAND GOJAR— 
and others— Plaintiffs— 
respondents. 

Hindu Lciw—Joint family—Separation—Tenancy 
in-common — Manager, position of- ... , .. 

When the members of a Hindu joint lamily 
express an intention to separate, they are no 
longer members of the joint family in the cyeoi 
the law, vet if there has been no partition oi the 
joint family property, the members would continue 
as tenants-in*common and would be liable for 
the acts of the member in charge of the property,- 

Appeal. r 

Mr. B. J. Desai (with hitn Messrs. R. tr. 

Reale and Ralenla ), for Appellants. 

Mr. Goyajce (wi th him Mr. W. K.Ma nker) , 

for the Respondents. 

JUDGMENT.— This is an appeal filsd by 
the original second and third defendants 
againjt the decree of the First Class Sub¬ 
ordinate Judge of Sholapur in favour of 
the plaintiffs. Admttedly, the plaintiffs 
had advanced the money, which is sought 
to be recovered, to the appellants’ father 
on the 31st July 1918. Although at that 
tim* the family had expressed the inten¬ 
tion to separate, and lathe eyes of the 
law, they were no longer members of a 
joint Hittiu fatally* yet if there bad been 
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no partition of tlie joint family property, 
the members of the family would continue 
as tenants in common and would he liable 
for the acts of that member of the family 
who was in charge of the jo:nt property. 
The onus, therefore, would be upon the 
secondaudthird defendants to showtha't the 
advance made to their father admittedly 
for the purpose of a Ginning Factoy and 
a shop at Latur in the Nizam's Domin¬ 
ions, was made alter the actual di\ision 
of that property so that they would no 
longer be liable for such advances. That 
was a fact, which if existed, would well 
be within the knowledge of the appellants. 
The second defendant instaed ol gi v im> 
evidence in favour of this contention sup¬ 
ported the plaintiff's case. The third de 
fendant never even went into the witness 
box to prove that tne Tatur Factory ] ad 
been actually divided amongst the "mem¬ 
bers of the family before the advances 
were made. The result is that unless the 
third defendant is given an opportunity 
now of proving, what he never attempt¬ 
ed to prove in tne Court below, the appeal 
must necessarily fa A. But there is no 
precedent lor allowing an appellant to lead 
evidence, which could have been led in 
the Couit below, in appeal. Even if he 
had applied for review in the Court below 
he could not have brought himself within 
the provisions of the Code; because it 
could be said that the evidence which he 
wanted to lead was not within his know¬ 
ledge, when the suit wes heard The 
result must be that the appeal must be 
dismissed with cost®, 

N * H * Appeal dismissed. 


LAHORE HIGH COtJRT. 

Second Civil, Appear No. 551 OF icx 

February 20,1923. * 

Present Mr. Justice Broadway ai 

Justice Moti Sagar 
ISHAR BAs— PLAINTIFF— A PPEU.A1 

versus 

FAZAE IIvAHl and othkxs 
Defendants—Respondents 

Co-owners—One co-owner dealing with 

x ^ 
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ay jWc owner—Jicgistrulivn of deal of alienation — 
A ot’cc to other co-sharer*—Execution of decree — 
Attachment and sale oj judgmcnt-dclto/s property— 
Barden of proof . 

It is net 11cu: £jy ftr out joint owner of prop¬ 
erty to vViisy-mUy exomiuc the regittiTf. with a 
view to satisiyji.i; honieJI that his co-owmr is 
i:ot holding lii-Hfdf out as the .‘ole j.rot ri< tor of 
the jeint pTopc'ty. fp. £17, col. i.J 

Jlie 111c 1 c laet of the Ugj«.tratj,,n of a cleu iner,t 
j*y which one co-ovm r p'urpoits tc deal with 
joint pro pci tv as foie pioprmor cr.r.i v l te h« J« 
to give the oilier co-owner notice of the loUr.cTs 
dealing with Hit pioptiu. (p. £17, cel. 1.] 
c Tdahdhan Lai v. 1 \ he it an Lai, 57 Inti. Cas. 4 £5; 
*} 5 > C. 1; 39 U. I, J. 243; (ly.oj Al. AN. 

2 *'• h. R* (!'. CJ139; 22 Eom. L. R. 1319; 

iS A. I.. J. 1074; -5 C. \V. K. 49; 28 Ai. h. T. 
224 ; 47 I. A. 239; 32 C. h. J. 479; 13 h. W. 1 oi; 
2 1*. L. r. ioi (P. c.). followed. 

.V decree -holder who is seeking to bring ceilain 
propel tv t« sale in cxeuiticn ol his acme li.i.tt 
establish that l lie property belong.', to Ids jic.j 11.1 r.t• 
debtor only and is liable lo be fold in cxtcuthn 
ol his deem. [p. £i 7, ccl. 2.J 

Second appeal lrom the judgment of the 
District Judge, Gujaranwala, dated the 
12th December 1919. 

Dr. Gckul Chand Naraitg, for the Appel¬ 
lant. 

Mr. M, Obedu/lah, for Mr. Niaz AH, for 
the Respondents. 

JUDGMENT. — Or.e Ishar Das obtained 
a decree against one Fazal llahi and in 
execution of that decree attached a certain 
house and attempted to bring it to sale. 
Ihe brothers ar.d nephews ol Fazal llahi 
filed objections to the attachment and stile 
urging that they were joint owners with 
Fazal Uahi of the house attached and 
entitled to three-fourths of it. Their 
objections were given effect to by the Ex-- 
ecuting Court and Ishar Das then institut¬ 
ed a suit fora declaration that the house 
m question was the sole property oi Fazal 
llahi and liable to be brought to sale in 
execution of his {Ishar Das'; decree. His 
suit was dismissed and an appeal preferred 
by him to the District Judge tailed. He 
has now come up to this Court in second 
appeal through Dr. Gokul Chand Narang.' 
It rs contended th?t the findings of the 
learned District Judge are erroneous and 
based on inconclusive evidence. A„ to this 
it was urged that the mer e fact ol Fazal 
11am s brothers having senthim, and other 
mem ers ol the family, money by money- 
orders while they were away from heme 
did not warrant the conclusion that the 
house in question had been jurchased 17 
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l?azal Ilahi for all the brothers. A re 
ference to the judgment of the learned 
District Judge, however, shows that he has 
not come to his decision on the mere 
sending of money orders bv the brothers 
but has placed reliance on the oral testi¬ 
mony of certain witnesses who have been 
regarded as worthy of credence by him. 
There is thus in our opinion no force in 
this contention. 

It was next urged that inasmuch as the 
said brothers had allowed Fazal Ilahi to 
hold himself out as the sole owner they 
are in equity precluded from now advanc¬ 
ing any claim. Reference has been made 
to Mahomed Moxuffer Hossein v. Kisho r% 
Mohun Roy (i). Khwaja Muhammad Khan 
v. Muhammad Ibrahim (2). KrlsJinajiban 
Sanyal v. Mthammad Masiuddin Mandal 
fa). Bakhshi Ram v. Ltladhat (4) and Sham 
Lai v.Johri Mai fa). We are in complete 
agreement with the principles erurc»‘ated 
in those authorities but are unable to see 
that thev afford the appellant any assist¬ 
ance in this case. It.is true that Fazal 
Ilahi executed three morteanes of the 
house in question describing himself as 
the sole mortgagor. These documents 
were registered but we are unable to see 
that the mere fact of regislrath n can b e 
held to have given Fazal Ilahi s brother 
notice of Fazal Ilahi’s dealings with the 
property. We do not think it necessary 
ior one joint owner o f property to constant¬ 
ly examine the registers with a view to 
satisfying himself that his co-owner is rot 
holding h'mself out as the sole proprietor 
of the t> roper tv. In this view we are sup¬ 
ported by the dictum of their Lordships of 
the Frivv Council in Ttlakdhari Lai v. 
Khedan Lai (6). Ishar Das is seeking to 
bring certain property to sale and it is for 


(1) 22 C. 000: 22 I. A. 129: 5 M. L. J. 10; 6 Sar. 
T\C. J. 583: it I n d. Doc. (n S.) 002 (P.C). 

* /fa 26 $' 40o; A. W. N. (1004) 99 . 

) 3 > 63 Jnd.Cas.244; 33 O. L- J. 369. 

41 21 J n ?- J?as. 6i0; 35 A 35-u xi A. I,. J. 37T. 

(5) x Ind- Cas. 732; 38 P. L- R. 1009; 3 7 P. R- 
1000; 50 p. W. R. 1909. 

/ j 1 * * * 5 6 )vV T “b Oas. 465; 4 J C. x; 30 M T,. J 243; 
(t 92 «)M. W. N. 5 9i; 2 U. p. T/. R. (P. C ) iso; 
2> Bo-.u. I,. R. 1319; 18 A. I,. J. 107.1; 25 C. W. 
N. 49; 28 Mvl». T. 324; 47 I. A. 23 q: 32 C. Tv T. 
47^; 13 hi W i *6*1 a P, UT, xoi (P.c*). 


him to clearly establish that this property 
belongs to his judgment-debtor only and 
is liable to be sold in execution of the 
decree. 

We accordingly dismiss this appeal with 
costs. 

Appeal dismissed 

Z. K. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 913 of 1921. 

June 30, 1922. 

Present:— Mr. Justice Karihaiya. Lai 
. and Mr. Just’ce Sulaiman. 

RAM SAHAI— Plaintiff—Appellant 

versus 

ANGNOO— Defendant- 
respondent. 

Pate its and Designs Act (I I o f 1911), ss. 38, 
43— Invention — Improvement — Registration. 

No registration under Section 43 of the Patents 
and Designs Act is effective, unlefs the df sign or 
Configuration sought to be protected, is m'v and 
original and not of a pre-existing common 
typ*. [p. 5x8, col. 2.] 

A Combination of materials would not be 
entitled t 0 protection under <lie Patents end 
Designs Act unless it was a combination of a 
character which involved the exercise of any 
special inventive power or luid Some original ty 
about it. [p. *>18, co-. 2.] 

The Elgin Mills Co. v * The Muir Mills Co., 17 
A.4Q0; A. W. N. (139s) 113; 8 Ind. D^o. (s.s.) 639, 
referred to. 

An invention means any manner of new 
manufacture and includes an improve m- nt; but 
eyerv improvement need not be an invention, 
[p. 518, col. X.] 

Second appeal from the judgment of the 

District Judge. Farrukhabad, dated nth 
March 1021. 

Mr. K. N. Katju, for the Appellant. 

Mr. Gulzari L°l . for the Respondent. 

JUDGMENT. —The plaintiff carries on 
the manufacture of iron fences at Nag¬ 
pur. On the 2 nd October 1917 he got two 
designs of iron fences registered under sec¬ 
tion 43 of Act II of 1911. His complaint 
is that the defendant has instated those 
designs and has been manufacturing -nl 
selling fences o t a similar kind at Far- 
rukhabad. H3 iued him accordingly for 
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damages and for an injunction to res¬ 
train the defendant from imitating his 
registered designs. 

The defence was that the des’gns 
were in common use before thev were 
registered by the plaintiff and that the 
plaintiff was not entitled to any protec¬ 
tion. 

The Courts below found in favour of 
the defendant and dismissed the claim. 
It is clear from the designs on the record 
and from the evidence which was adduc¬ 
ed in the Trial Court, that there was 
nothing particularly new or original in 
the two designs wh*ch the plaintiff got 
registered. One of these designs had 
been in use at Farrukhabad from several 
years previously. Mulchand,a relation of 
the plaintiff, was manufacturing iron fences 
of that design from more than 15 or 16 
years prior to the registration cf the 
patent; and several persons depose that 
they had bought iron fences of that design 
from Mulchand ten or twelve years prior to 
the suit. The other di sign is much simpler 
in character and merely another enlarge¬ 
ment of one portion of the former. There is 
no originality about it. Section 43 of Act 
11 of 1911 saysthat the Controller may allow 
a person, claiming to be the proprietor of 
any new or original design, r.ot previouslv 
published in British India, to reg:sterthe 
same. But no such registration is effective, 
unless the design or configuration, sought 
to be protected, is new and original and 
not of 0 pre-existing common tj pe. An 
invention M has been defined to mean 
any manner of new manufacture and 
includes an improvement ; but even- im¬ 
provement need not be a new invention. 
Section 38 lays down that an invention 
shall not be deemed to b e a new inven¬ 
tion if it was before the date of the 
application for a patent thereon publicly 
• used in any part of British India or 
made publicly known i n any part there¬ 
of, unless such public knowledge was de¬ 
rived by fraud and the public' user was 
not acquiesced in fora period of more than 

six months In the present case the 

evidence which was believed bv both the 
Courts below clearly indicated that the 
* n question were in use at Farru- 
khabad from long before the date when 

the registration of the patent was applied 


for by the plaintiff an d it is not possible, 
therefore, to say that those designs were 
new or original and the plaintiff was en¬ 
titled to the protection which he seeks. 
In The Elgin Mills Co.w The Muir Mills 
Co. (1) it was held that a combination of 
materials would not te entitled to pro¬ 
tection unless it was a combination of a 
character wnich involved ti e exercise of 
any special inventive power or had some 
originality about it. The two designs in 
the present instance were not of that cha¬ 
racter and the plaintiff was not entitled 
to the protection which he claimed under 
the Act. The Courts below were, therefore, 
justified in refusing to grant the injunction 
asked tor. We dismiss the appeal ac¬ 
cordingly with costs including fees in this 
Court on the higheT scale. 

N. H. Appeal dismissed , 

(1) 17 A. 40 f', A. W. N. (1805) 113; 8 Ind. Deci 

(x.s.) 63o. 


LAHORE HIGH COURT. 
Second Civil Appear INo. 2328 

op 192s. 

Febiuary 14, 1923. 

Present —Mr. Justice Moti Sa*ar. 
KIRPa and another—Defendants- 




versus 

Mu sant mat CHINTl and another— 
Plaintiffs—Respondents. 

Custom—-Reversioner — Relationship, proof of— 
Members of same got— Civil Procedure Cede (Act 
Fo/i 9 ° 8 ), O. VI, r. 17— Appeal, second — Amend• 
ment of plaint, whether can be permitted. 

The mere fact that two persons belong to tha 

X"i e *C does n , ot n eoes * c ariJy lead to lhe inference 
ha hey are descended from the ratne Common 
ancestor. £p. 520 , col. I.] 

7* R - *888. dissented from* 

Ca A 2 7 - : W - ? followed. 3 

to ^v.• Can - n ? * • 1 “ st *'or.d appeal, be allowed 

rS* I £ a,nt r y ’ntrodndng an entirely 
new cause of action, [p. 5ao, e 0 l. 2.] 

becond appeal from a decree of the 
Si 1^1 J u , dge ' ^°3hiaipur and Kangm 

District*, dated the jath June 
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Mr. Faqir Chatti, for the Appellants. 

Mr. Devi Dyal, for the Respondents. 

JUDGMENT. —The following pedigree- 
tables will tend to elucidate the facts of 
this case and the nature of the dispute 
between the parties* 

No. I. 

Mirza 

I 

Gurva. 

I 

- ± - 
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V 

Soba 

I 

Arjau 


Bhag 


a. 


Devi a 


I<egha 


Gajjan. 
(since dead). 



1 

Shibbu. 

(plaintiff 

No. i) 
(bince dead)* 


i 


Thakar Djtta, 
(plaintiff 
’ No. 2) 

(since dead). 


No. 2. 

Ratna 


Sultani 

Hira =Musammai Kauri. 


Muidtnmit Kauri, the alienor, is the 
widow of Hira, grandson of on? Rati,a, 
while the plaintiffs are the gr^at grand¬ 
sons of Gurva, the son of one Mir/a 
The pedigree-tables on the record do not 
show what relationship Ratna bore to 
Mirzr, n>r have the plaintiffs produced 
any evidence to show that they were 
related to each other. There is no doubt 
that both of them belonged to the same 
pot , but this alone is not sufficient to prove 
that they were related, and if related m 
what degree. 

Hira, the husband of Musatnmat Kauri, 
was the ownar of ioi kanals 6 marlas 
•f land in the village Umbralu Tappa 
Thola in the Hatnirpur Tahsil of the 
Kuijra District. After his death this 
land’wa? mutated in the name of his 
widow, Mus'imm'it Kauri. On the 13th 
of June 1911 Mutammal Kauri made 
a gift of this land to Kirpa, defendant 
N). t. Thereupon the plaintiffs brought 
a suit for possession on the allegations 


that the land in dispute had been gifted 
by Gurya, their ancestor, to Ratna on 
the condition that if Ratna's line tecPme 
extinct, the land gifted would revert to 
the donor and his heirs, that Hira had 
now died childless and Ratna's line had 
become extinct, and that, therefore, the 
land in suit reverted to the plaintiffs. 
It was further alleged that the alienation 
was altogether void and did not affect 
the plaintiffs' rights in anv way whatever. 
The defendant denied that Ratra was 
in any wav related to Mirza. He also 
denied the factun of the alleged gift by 
Gurva to Ratna or that it revetted to 
the plaintiffs on the failure of Hira s 

heirs. 

The Trial Court found the gift in 
favour of Ratna established and held 
that the land in suit reverted to the 
plaintiffs on the extinction of Hira'shne. 
On appeal the learned District Judge 
differed from the finding of the Trial 
Court on th : s point and held that Ihe 
eift was not fully established, and that 
in anv case the plaintiffs had failed to 
prove that by custom the land reverted 
to the donor's line on failure of the 
d ; rect descendants of the donee. In spite 
of this find'ng, however, the learned 
District Judve, dismissed the appeal on 
the ground that the plaintiffs were the 
collateral heirs of Hira. and that they 
were, therefore, entitled to challeere the 

alienation made by Hira’s widow, Musam - 
mat Kauri 


Against this decision the defendant has 
filed a second appeal to this Court 
through Mr. Fakir Chand, and it has 
been contended on his behalf that the 
learned District Judge was not justified 
in setting up an entirely new case for 
the plaintiffs which was not contained in 
their pleadings, and that the r e was no 
evidence on the record to prov^ that the 
plaintiffs were the collateral heirs of the 
deceased Hira. This contention, in my 
opinion, is well founded and must prevail. 
A reference to the plaint makes it quite 
e’ear that the onlv ground on which 
the plaintiffs came into Court was that 
there was a gift in favour of Ratna on 
condition that the land would revert, to 

the donor If Ratna's line died outj No 
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other ground o[ claim was put forward 
and the only issue upon which the parlies 

went lo -T'.al w whether ther t - was or 

y^ ?,s ' lot '• '’ V L hi i ivom of Rati a o 
the type set up by the plaintiffs in their 
plaint. Tiis issue having been found 
against the plaintiffs, the suit oieht 1o 
hwe been dismissed, and the defendant, 
in my opinion, i s fully justified in com- 
phmine that the leaned District Jndpe 
has decided the case upon a po : nt which 

h i t - , ne 7 er hce . n l ,l,t i®sue, and upon 
which the parties had never been given 

an opportunity of producing their' evi¬ 
dence. 

the . m . eu .^ also I am of opinion 
that the plaintiffs have no case. There 
is mt a tittle of evidence on the record 
from which the fact of the plaintiffs' 
collateral relationship with Hira can be 
deduced, ihe only evidence upon which 
the learned District Judse has held that 
the plaintiffs ore the collaterals of l ira 
is that afforded by the fact that they 
belong to the same got, but this fact 
alone is clearly insufficient to establish 
any such relationship. The learned Dis- 

/'“ Se 1,1 to ’ a *' finding has 

HP*? a ruling reported as Lehna v. 

ia-'V'rt 1,1 whlch tlle mere -act that the 
plaintiffs were of the same a- the 

deceased was held iO be sufficient to 
warrant the presumption that thev w-ie 

rT n tVT: he snme cammo: ' ancestor. 

rt, ' ln S. however, has been dis¬ 
tinctly dissented from i„ later lulings 
and it is no v well settled that it canrfot 
b -, P ‘ r eSumed ‘^t members of the same 

rL ly - re,ated to each other 

The latest authonty tl pou tUis DO ; nt r 

c h n rc Ji°' ted as G/iulan, Hussain v 
SulUi, Mohin.mid u) t j„ lv i licU has 

Smith 'that tb y Mr ' f Justice S =ott- 
1 lllele fact that the 

plaintiff is °f the same caste and got as 
the alien°r doas not necessarily lead to 

‘fie sa m/cornmoa a & 

llaint and to pm'd^^eviSenc^fn tupp^rt 

(X) P. R. x888j 

W. 39 Ca *- 71 « P. W. R. I9I?< 
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Of their alleged relationship. I am un¬ 
able to accede to this prayer. The 
pl.ir tiffs had full ( pp oil unity to amend 
their plaint m the Courts below, but 
n^ver did * c o. There was nofhing to 
prevent the plaintiffs from suing in the 
a V crnati ve in the first instance and bas- 
mg theii suit up«n two grounds name¬ 
ly- (i) that there was 0 gift bv Gun a 
in favour ol Ralna ; and (2)' that 'if 
this gill was not established tLe plaint- 
1. s WMC entitled to challenge the aliena¬ 
tion on the ground of their collateral 
relationship. No explanation has teen 
put forward as to why the plaint was 
not 1 ranted in this manner. I refuse to 
grant them an oppoitunity to amend their 
pl0111- in second appeal by introducing an 
entirely new. cause of action, and hold 

that tney have entirely failed to establish 
their claim. 

1 he resu t is that the appeal is accept¬ 
ed and the su t dismissed witn costs 
throughout. 

*• K * Appeulalloued. 


CALCUTTA HIGH COURT. 

Civil, Rule No. 613 of 1921. 

January 31, 1922. 

Present' Mr. Justice Greaves, 

J At I RAM GAYAN DAS— Petitioner 

versus 

DINO NATH SAMANTHA and others— 

Opposite- Parties. 

cJt engc !!- Tenavc y A « (jrn 0/^85). s. i 53 — 

"■Appeal 1 ° SUC °f~Pra;id and irregularity — 

n»H?r eaI fr ° n ’ ^ fl 

•ft? Sec ^°“ J 33 Of the Bengal Tenancy Act 

sfandL^rfn' fraUd ar * d irTf notwth 

• ndmg that the amount daunt<1 is ic.«s than 

• join value. Unless there is incovlaritv alone 

u n iT ua " ith fra “'' ,he ' a pp f » i 

C «-• i'V’ d \Y x- liamsm *‘»»™ CMroVuni 32 

,,c w - 
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-Rule. 

Mr. S. C. Maitl anl Harendra Kumar 
Sarhadikari, for the Petitioner. 

® a ^us Mohcn dra Nath Rov and Saiitosh 
Kumir Pwl forthe Onsite PartVs. 

JUDGMENT.—This Pule must be dis¬ 
charged. The learned Subordinate Judge 
has remanded to the Munsif for hear'ng 
an application by the judgtaient-debfor to 
set asule a sale. The application to set 
aside the sale was heard ex finite. The 
learned Subordinate Judge says that the 
evidence is insufficient. Now, the po ut 
in resoect of wlr'ch the Rule was rr an t e d 
is that bv virtue of the provisions of section 
*53 of the Bengal Tenancv Act no appeal 
lay as the amount claimed was under 

. 5 o in value. The or.lv question that 
arises is whether the natter falls within 
the Explanation given to section 153 or 
not. The Full Bench case of Kali Mandal 
v. Ramsarbaswa Chakravarti (j); decided 
that in a case of this nature an appeal 
iay After that decision, by the Amending 
Act of 1907 the present Explanation to 
section 133 was introduced. Now. since the 
introduction °f that Explanation Mr. Justice 
Chattarj ee and Mr. TustioeMultick have held 
1 n t h e ca se of No bin Chan Ira Chowdhurv 
v. Befiin Chandra Roy (2) that whore 
the application is based on fraud an appeal 
lies notw th^tanding the Explanat ; on 1o 
section 153 Tt is tru e , that Mr. Justice 
M-ilIiclc i n that case expressed some doubt 
whether an appeal would lie in the case 
o 1 9n ^regularity tainted by fraud tut 
wiiere actual fraud had not been establish- 

fu ^ ^ difficuH to fol?ow 

the distinction which Mr. Jusfce Mulliek 
made. But what I have cot to see in 
th's case is whether the Munsif’s order 
was made on the ground o e irregularity 

• 1 vr3 e i Sa *l e or ? n . the ground of fraud and 
irregularity if his finding amounts to a 

decision that there wer e both fraud and 

irregularity then I think the matter is 

by tbe decis, ’°n in Nobin Chandra 
Chowd^ry v . Bepin Chandra Roy (?). 

• ™ a J; ter was heard before the 

Sw ° ri ? na ? V f P qrle ondas learned 
Subordinate Jud~e soys the evidence is 

ill ?• ® C. W. N. 72T; rc. I, J. 476. 

(-) X ) hid. Cas. 308; 10 c. W.N. 953j 22 C. L; 

J . 3-| f. 


meagre and unsatisfactory. Rut the appli- 
cat'on was bos e d on the ground of fraud 
and material irregularity. I feel no doubt 
myself after read’nv the judgment-debtor's 
evidence and the order of ihe Muns'f that 
fraud was an element which entered into 
the Munsif's decision in setting aside the 
sale. This being so I think Ihe case :s 
covered by the decision already referred 

to [reported a ± Nobin Chandra Chowdhurv 

v. Befiin Chandra Roy (2)’. I think 
if you have both frar'd^nd irregularity 
establ'shed, the fact they are coupled 
together does not exclude an appeal. I 
think that unless you have irregularity 
alone and irregularity unta’nted by fraud 
an appeal l : es. 

I think the order of the Subordinate 
Judge is correct an l the Rule accordingly 
must be d'seharged with costs. Hearirg 
fee one gold inch nr. 

N - R . Rule discharged. 


BOMBAY HIGH COURT. 

Letters Fatent Appeai. no. 15 of 1021. 

Maich J3, 1922. 

Present :—Sir Norman Mcclerd, K.T., 
Chief Justice, end Mr. Justice Si ah” 
KESHAV NARAYAN SHASTrI 
PRABHANE—D pendant—AppEi.i.ant 

versus 

RAMCHaNDRAGANESH PRABF 1 ANE 

and ANOTnER—PEAINT1FFS— 

Respondents. 

Adverse possession — Co-c toners—Denied of till 
—Ouster. 

The mere assertion by one co-owncr in posres 

sion of property that the other co-owncr has no 
riglit to the property is not sufficient t 0 constitute 
ouster. It might be inferred by evider.ce of 
exclusion of the other persons interested in the 
property uninterrupted fora very Jong time. 

Letters Patent appeal. 

M r . S. S. Patkar for the Appellant. 
Mr. M. P. Patuardhan, for the Re 
spon dents. 

JUDGMENT •—Two questions ha\ e been 
argued in this Letters Patent Appeal; 
first whether the notice of the 9th August 
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iqoi wis received by the plaintiff. It 
appears that the plaintiff and h-s bro¬ 
ther, Gopal, were residing away from the 
defendmt who was in possess on ot 
the family property. That property was 
mortgaged, and the mortgage was redeem¬ 
ed by the defendant. He sent notice to 

the plaintiff and his brother Gopal as 
follows: “Our ancestral land was m 
mortgage with Ghanashama Bird'.chand. 

We hive paid him off for your share 
including the principal and its interest 
Rs. i f 6 oo, yon should pay th-s amount 
with ; n two months; otherwise you will 
n)t have anv right whatever over th’S 
property.” There is no evidence what¬ 
ever that the plaintiff received ths 

notice. . 

With regard to the notice sent to 

Gopal, the postal acknowledgment is re¬ 
turned purporting to be signed by Gopal 
but the signature on the acknowledg¬ 
ment, in the first place is not proved 
to be that of Gopal; and secondly does 
not even on the fnee of it purport to be 

the signature o; Gopal. 

With regard to the not ; ce served on the 
plaintiff he has denied having received it, 

; «ud that being so, the presumption wh-ch 
might arise from the notice having been 
despatched to his address by post world 
be annulled. 

With regard to the notve served on 
Gopil, who is now dead, all that we 

know is that the acknowledgment has 
been received, but it does not bear the 
signature of Gopal. At this distance of 
time, therefore, it wo M ld be extremely in¬ 
advisable for a Ccurt to presume that 
Go.ial had received the notice. 

But apart from that even supposing 
that the notices had been received by the 
plaintiff and Gopal, we agree with the 
decision of the Court below tl at that 
notice does nat a.mount to an ouster. 

The mere assertion by (me co-owner 
in possession of property that the other 
co-owner has no right to the property by 
itself would not be sufficient to constitute 
ouster. It might be inferred by evidence of 
exclusioi of the other persons interested 
in the property uninterrupted for a very 
long time. But it cannot be said that 
since the date of the notice the defend¬ 
ant hat been in possession of the family 
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property for so long that it could be 
presumed that such long possession 
amounts by itself to an ouster, even if it 
be annexed to the notice of August 1901. 
We th'nk. therefore, that the appeal must 
be dismissed with costs. 

N H . Appeal Ms misted. 


CALCUTTA HIGH COURT. 

Civil, RULE No.427 OFIC2I. 

Janua ry 26, 1922. 

Present :—Justice Sir Thomas Richardson, 
KT., and Mr. Justice Ghose. 

AMAR PRASAD DEB- Auction- 

PURCHASER—PETITIONER 

versus 

GAGAN CHANDRA HALDAR and OTHHRS 

—-Opposite Party. 

Civil Procedure Code (Act V of X<>o8), 0 . X A i. 
r. 90— Bengal Tenancy Act (VI 1 ! of 18&V, • 
173 —Sale of holding— Be n ami purchase by juag 
ment-d’btor—Material irregularity—Sale set as\ 

A ppeal, competency of. . t . 

Where a peisou interested in the sale of 
holding applies to have it set ancle under ecticn 
173 of the Bengal Tenancy Act on the g™nd 
of a benanii purchase of the holding 1 3 ^ h 

ment-debtor and also under O. XXI, r. ° 

Civil Procedure Code on the ground ot »» K ; “ 
irregularity in conducting the sale, and 1 *. 

is set aside on both the grounds, the'* a ‘ . •« py* 
order setting aside the sale under the c .. 
cedirre Code is appealable does not t 

appellant to contest the decision ot the Tna] Court 
as regards the ground under the TenanO 

well. [p. 5 2 3 » cols.r & *•] , n«v 

Harabandhu Adhikari v. Hansh Chandra, D&, 

3 C. W. N. 184, relied on. . 

Sreenath Haidar v. Btpin Behan Ma , 33 
Cas. 574- distinguished. 

Messrs. Ram Chanier Majumdar, Apnrba 
Cha ran Mukherjee and Jogesh Chanel 

Bose, for the Petitioner. . 

Messrs. Jogeth Chandra Roy, SuraJ 
Chatterjee and Promotha Nath Mukntrjtc, 
forth* Opposite Party. 

JUDGMENT.—The facts appearing ® 
this Rule are followsOpposite parties 
Nos, 3 to 5 as landlords obtained ft decree 
for arrears of rent aeaifiBt Opposite pat* 
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ties Nos. 6 to 8 as raiyats of an occu¬ 
pancy holding. In execution of the decree 
the holding was sold and purchased by 
the petitioner On the 7th December 1920. 
Thereafter, opposite parties Nos. 1 and 2 
as under raiyats under opposite parties 
Nos. 6 to 8 applied to have the sale set 
aside on two separate and several grounds, 
firstly under clause (3) of section 173 
of the Bengal Tenancy Act, on the ground 
that the holding had been in fact pur¬ 
chased by the judgment-debtors, opposite 
parties Nos. 6 to 8, ben ami in the name 
of the petitioner and secondly under 
r. 9 ° of O. XXI of the Civil Piocedure 
Code on the ground of material irregu¬ 
larity in the conduct of the sale. The 
liarned Munsif who tried the case in the 
first instance found in favour of Ihe op¬ 
posite parties Nos. 1 and 2 on both these 
grounds. He, accordingly, set aside the 
sale. When the petitioner's appeal came 
before! the learned Subordinate Judge, he 
held that though the Trial Court’s order 
was appealable as an order under the Civil 
Procedure Code, it was not appealable as 
an order under the Tenancy Act. He con¬ 
sidered it unnecessary, therefore, to enter 
into the merits of the case made Under 
the Cod*, inasmuch as the appeal must in 
any view of those merits prove infruc- 
tuous. He accordingly dismissed the 
appeal. 

The petitioner then obtained this Rule 
calling upon the opposite party to show 
cause why the order dismissing the appeal 
should not be set aside. 

The learned Vakil for the petitioner 
has argued that the petitioner having a 
right of appeal under the Code, it was 
also open to him in the appeal to con¬ 
test th? decision of the Trial Court under 
the Tenancy Act. In our opinion, this 
contention cannot be supported. As we 
have said, the sale was set aside on two 
distinct grounds, and the fact that an 
appeal lay so far as one ground was 
concerned, would not confer a right of 
appeal in respect of the other. There 
is a direct decis'01 aga**nst the petitioner 
in Harabindhu Aihlkari v . Ha fish 
Chandra Dey(i). The learned Vakil cited 
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Sreenath Haidar Bepin Bihar i Mai (2). 
We have considered the judgment in that 
case. On the facts stated bv the learned 
Judges it appears that the sale there was 
sought to be set aside substantially Under 
O. XXf, r. 9r>. No reference was made to 
section 173 of the Bene cl Tenai cy Act 
in the judgment of the Court of first in¬ 
stance. Further the observations made 
in the judgment of the learned Judge* 
in reference to that section were obiter 
inasmuch asi.i the result the Rule was 
discharged on the ground that a second 
appeal preferred .against the same order 
of the lower Appellate Court having been 
summarily dismissed by another Bench, 
it wrs not open to the petitioner to move 
the Court in its revisional jurisdiction. 
The decision in Ha y abandhu s case (1) is, 
tbeiefore, binding cn us and we musl 
follow it. 

The Rule is discharged wilh costs 
heaiing fee three gold wohttrs. 

N.H. Rule discharged 

33 Ind. Cas. 574. 


LAHORE HIGH COURT. 

First Cr.H, Appfal No. 3738 

of 1918. 

March 9, 1923. 

Present:— Mr. Justice Broadway and 
Mr. Justice Iiarrison. 

FXTZ-HOLMES— Defendant— 

Appellant 

versus 

The bank of upper INDIA, Limited 
—'Plaintiff—Respondent. 

Contract Act (IX of 1872), s . 74 — Penalty— 
Mortgage—Interest — Rate to be reduced on punctual 
payment—Evidence Act (/ of 1872), sub¬ 
contract in writing—Oral agreement—Evidence 
of subsequent conduct, whether admissible. 

Iji order t 0 avoid the consequences laid down 
in section 74 of the Contract Act a li that a 
mortgagee need ( \o is to reserve the higher rate 
as payable under the mortgage and to provid 
for its reduction in case of punctual payments3 
[p. 526, col. 1.] 

Kutub-ud-din Ahmad v, Bashir-ud-din, 5 JmU 
Cos, 6651 38 A, 448; 7 A. Ii. J. 394, followed. 
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Where a Contract has been reduced to writing, 
oral evidence of subsequent conduct can under 
no circumstances b e admitted to prove a 
contemporaneous o r al agreement, [p. 527, col. 1.] 
Mating Kyin v. Ma Shwe La, 42 Ind.CaS. 642; 

45 C. 3-20; J 5 A - I7 J- 8 - 5 ; 33 3 P. 

L. W. 185; 6 I,. W. 777; 22 C- W N. 237; 23 M. 
7,. J. 36; 2 7 0 L. J. 175: 20 Bom. I,. R. 278; 
(1018) M. \V. N. 300.9 L* B. R. 114: n Bur. I,. 
T• 21; 44 I. A- 236 (P. C ). followed 

Appeal from a decree oi the Senior 

Sub-Juige, Simla, dated the 27th Septem¬ 
ber 1918. 

Mr. Barhal Alt , D'wan Mehr Chand and 

LnU Niamal Rai, for the Appellant. 

Mr. M. Obcdulla, for the Respondent. 

JUDGMENT.— The Liquidator of the 
Bank of Upper India brought th ; s suit 
against Mr. Fitz-Holmes for recovery of 
Rs. 2,68,053-13-0 with costs and interest 
secured on two mortgage*deeds, dated the 
goth April 1912, and in de r o ultcf payment 
o: this sum for sale of the mortgaged prop¬ 
erty anl also a personal decree for the 
balance, if any. The suit has been decreed 
in full by the Senior Subordinate Judge 
o? Simla, a preliminary decree being given 
on the 27th September 1918, declaring 
the sum claimed to 1 e due, that is to say, 
Rs. 2.86,642-14-4 including interest end 
coats up to the 27th March 3919. and 
further ordering that Rs. 2,82,997-12-90111 
of the sum shill carry interest at llie rate 
of Rs. 6 per cent, until realization, and 
that unless the amount decreed be paM 
before the 27th March, the mertraged 
property or a sufficient portion thereof 
shall be sold. After the period had elaps¬ 
ed a funl decree was passed and appeals 
have been presented both from the pre¬ 
liminary and the final decrees. The deeds 
on which the suit is based are a cash 
credit mortgage-bond with a potential 
maximum of Rs. 50,000 and an ordinaiy 
mortgage for Rs. 2,00,000. The rate of 
interest 9 per cent, is the same in both 
documents, there being a clause to the effect 
that if all the conditions in the co\eaant 
are observed and interest and insurance 
premia are paid on due da'es, this rate 
of interest will be reduced to 7 per cent. 
Tlrs defendant pleaded that instead of the 
terms agreed upon being those recited in 
the deeds, the agreement made at the 
time was that interest was to be charged 
at 7 per cent, and in case of default an 

enhanced rate of 9 pel cent, was to be 
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charged and that any how on the terms 
as rec’ted in the deeds the rate of 9 
per cent, was penal. He further claimed 
certain items by way of set-off. The 
follow ng issues were framed:—• 

1 What was the rate of interest agreed 
upon? In particular was the 9 per cent, 
rate a rate by wav of penalty? If so, 
what interest should the Court allow? 

2. Can the eight items mentioned atthe 
end of paragraph (2) of the pleas he equit¬ 
ably set-eff ? If so, are they correct and 
should thev be so set-off? Are any of 
them time-barred ? 

3. What is the actual amount due to 
the plaintiff ? 

Before calling evidence the Senior Sub¬ 
ordinate Judge decided to hear arguments 
on the preliminary le ( al point arising out 
of the pleas taken as to interest and also 
as to whether the items claimed cculd 
b? equitably set-off. These were duly 
argued before him and a decision has been 
given that the first question of whether 
evidence can be led to show that the agree¬ 
ment was not as stated in the deeds is 
finally disposed of by a recent Privy 
Council ruling reported as Maune K\'in v. 
Ma Shw&La (if, that Kutub-i d-din Ahtnad 
v. B*shir-ud-din (2) is conclusive on the 
subject of the penal r.atrre of the deeds 
as drawn and that out of the items claim¬ 
ed as set-oh, five refer to another su*t 
and the remaining three cannot be equitf.b- 

lv set-off in this suit, more especially asro 
stamp has been paid upon them. 

On appeal the first ppint taken is that 
the learned Senior Subordinate Judge 
refused to adjourn the case to enable the 
defendant to move the District Judge to 
hear the case himself and that at the hear¬ 
ing on the following day, 5th September, 
the Counsel, who appeared, were col duly 
instructed and that sufficient opportunity 
was not allowed to them by giving an 
adjournment to enable them to obtain 
further instructions ard to study their 
case more fully. It may here be pointed 

(1) 42 Ind. Cas.* 42 ; 45 C. 320:15 A. L. J. *25; 

33 Jr I* 6 * 8: 3 P- T, W. 18 3: 6 L* W. 777: *2 
C. u. N. 257: 23 M. j,. J. 3,,; 27 c. L. J- i?•> 
Born. j,. k. 278: (19x8) M. W\ N. *«o: 9 L. B. R. 
xrj; ix Eur. j,. T. 21; I. A. 236' (P. C.). 

(*) 5Jnd. Cos. 665; 33 A, 448; X*. J-394* 
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out that although an adjourn meat was 
applied for on the 4th September for the 
one definite purpose of moving the District 
Court to transfer the case, no further ad¬ 
journment was applied for on the following 
day and it was not urged before the Senior 
Subordinate Judge that the Counsel who 
appeared had not been duly instructed. 
What had actually happentd was that on 
the same day, 14th August 1918, this suit 
was instituted in Simla, and two similar 
suits, one between the same parties w.th 
the addition of Mrs. Fitz-Holmes as co¬ 
defendant andoneagaiust Mrs. Fitz-Holmes 
alone, were institutedin the Court of the 
District Judge, Ambala, the property in¬ 
volved in those suits being situated with n 
his jurisdiction and not with'ii that of 
the Senior Subordinate Judge of Simla. 
These cases were taken by the District 
Judge himself and it is urged that an 
opportunity should have been given to 
the defendant to make an application to 
him to try this Simla case also. The Court 
oi the District Judge of Ambala closed for 
the vacation on the 31st August, while 
that of the Senior Subordinate Judge re¬ 
mained open during September. The 
application was not put in until the 4th 
September when the Court of the District 
Judge was closed. There was no reason 
whatever why the Senior Subordinate Judge 
should have adjourned the cose pending 
beforehim to enable the defendant to make 
an application in the following month 
of Octjber. Had due zeal and diligence 
been shown there would have been no 
difficulty about his presenting and obtain¬ 
ing orders on an application of this natuie 
before the District Court of Ambala closed. 

The second point taken in grout'd No. 1 
(&) is to the effect that the two Counsel who 
appeared were not duly instructed, and in 
support of this an affidavit has been put 
in by one of them but not by the other. 
The fact* as explained are that the defend¬ 
ant sent a friend of his, named Waryan 
Singh, to instruct these Counsel in Hahore 
and to take them to Simla and when they 
did appear on the 5th, after asking for an 
adjournment on the 4th September, they 
put in a written reply to the plaint which 
was signed by both, and on thg same day 
Diwan Mehr Chand, the Senior Counsel, 
gtated that he was in a position to make 


this statement aiul tLat l.c would have 
the pleas properly signed at a later date. 
On the following day h e filed a lengthy 
list of documents and a further list 01 wit¬ 
nesses whom he wished to summon. In 
arguing his point Counsel has alternated 
between impugning the competence oi 
these practitioners at one moment, and 
at the next urging that they did all that 
was humanly possible for the most capa¬ 
ble lawyers to do, but that they bad not 
received their full instructions as the time 
was too short and that, Iherelore, while 
describing certain documents in their list, 
they failed to ask to have the necessary 
issues framed for which those documents 
were required, or to take the additional 
pleas which would possibly have brought 
about the framing of such issues. He 
contends that the Court should itself haa e 
examined this list of documents, shoi Id 
have taken further pleas for the defc ndant 
and should hove framed issues in accord¬ 
ance with those pleas. Inasmuch as the 
Counsel acted as fully instructed through¬ 
out and the Senior Counsel stated that he 
was in a position to plead, and it was 
never contended be: ore the .Senior Sub¬ 
ordinate Judge, aa is now urged, that 
they were only instructed to apply lor 
an adjournment, we are of opinion that 
there is no force whatever in the con¬ 
tentions now put forward; It is cleat that 
Caunsel were fully instructed, that they 
never asked for an adjournment to enable 
tJbimto obtain further and fuller instruc¬ 
tions, and that the legtl points Were fully 
argued before the Senior Subordinate 
Judge. 

• It is further urged that Counsel intend¬ 
ed to presentfurther pleas, end that they 
were instructed to do so by the defendant. 
The issues were argued on the 18th and 
judgment was not pronounced till ihe 
27th, an adjournment being given for the 
purpose. It was open to Counsel, had 
they wished to do so, to apply at any time 
during this interval for permission to amend 
their pleadings. Nothing of the sort wa* 
done, and we find, therefore, that there is 
no force whatever in these contentions, and 
no reason has been established why the 
case should be remanded and re*tried. - 
The second ground urged i n appeal is 
that no issue was framed as to the validity 
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ol the notice served upon the defendant, 
it being contended that paragraph 5 °f the 
written statement did not admit 1 lie 
validity of the notice. This paragraph runs 
as follows : 'Is correct (i, e., paragraph 
5 of the plaint is correct) so far that a 
correspondence lias been going on between 
the parties for some time back, but defend¬ 
ant has always been ready to make 
re?sonableproposals which have been with¬ 
out an\ sufficient ground rejected by tbe 
Liquidator lor plaintiff Bank." This is not 
a denial of the receipt or ol the validity of 
the notice received as mentioned in para¬ 
graph 5 of the plaint to whicn it replies. 
It is merely a contention that the del end- 
ant has not been fairly treated by tbe 
plaintiff, and has not been given sufficient 
opportunity to negotiate with a view to a 
settlement. We find that on the pleadings 
the correct issues weieframed. 

The main points urged ore the question 
of the rate of interest and whether the 
items claimed as set-off can be allowed. In 
appeal these have been reduced to two, and 
it is admitted that items Nos. 2 to 4 and 
6 and 7 relate to auother case. Nothing 
is said of item No. 8, and items Nos. 1 and 5 
alone are claimed and referred to in the 
grounds of appeal. 

The first contention is that the words 
u 3 ed in the mortgage-deed actually 
mean that 7 per cent, is to be charged 
in the first instance, and that a penalty 
of 2 per cent, is to be added in 
caseof default. Tbe meaning to beattached 
to the condition as recited is explained veiy 
clearly in Kutub-itd-din Ahmad v. Bashir-nd- 
din (2) In order to avoid the consequences 
of section 74 the Contract Act all that 
a mortgagee need do is to reserve the 
higher rate as payable under the mort¬ 
gage, and to provide for its reduction 
in case of punctual payments. 

After endeavouring to show, without 
success, that this ruling does not apply, 
Counsel adopts an alternative line of 
attack, which again falls under two heads. 
He contends, in the first place, that at 
the time the agreement was made the 
parties intended and understood that 7 
per cent, would be charged and a further 
2 per cent, would be added as a penalty 
in case of a default being made. In the 
«y«nt of bit failing to establish this point 


( 10*3 

he wishes to show that thefe was a sib- 
sequent oral agreement wh'ch he des¬ 
cribes as a waiver, and which he con¬ 
tends comes within the definition. in 
section 92 of the Evidence Act. This is 
an impossible position inasmuch as the 
two pleas are wholly contradictory, for if 
the terms of the’ original agreement 
were that iu the first instance 7 per cent. 
v/,is to be charged, there c f uld he no 
reason for the making cf a subsequent 
oral agreement \ary;ng the terms so as 
to make them comply with this original 
agreement. He finaily decided to adhere 
to his first line of argument and to give 
up the alternative contention of a subse¬ 
quent oral agreement. On the question 
of whether l,e can be allowed to pro¬ 
duce evidence of a contemporaneous oral 
agreement varying the terms of the 
written document, tie learned Seiner 
Subordinate Judge has summarised the 
authorities very clearly and we find our¬ 
selves in complete argeenent with the 
conclusion to which he comes that tins 
question which was foimerly debatable, 
and one on wh ch the High Courts differ - 
ed, has been finally decided by Mating 

Kyin v. Ma Shwe La (1;. 

It is contended before us, as it was.con* 
tended before the Senior Subordinate 
Judge, that tbe Privy Council has not 
definitely set aside Abdul Ghyfur Khan 
v. Abdul Kadir (3). As explained by the 
learned Senior Subordinate Judge that 
ruling followed Preonath Shaha v. Madhti 
Sttdan BJiuiya (4), and Khankar Abdut 
Rahman v. Ali Hafez (5), and the distinction 
made by the Calcutta High Court between 
evidence of previous aLd contemporaneous 
conduct as opposed to evidence of sub¬ 
sequent conduct was drawn in exactly 
the same way in Abdul Ghajur Khan v. 
Abdul Kadir (3). In Maung Kyin 
v. Ma Shwe La (1), their Lordships of 
the Privy Council say:—"This series of 
cases including [Preonath Shaha v. Madhu 
Sudan Bhuiya (4), Khankar Abdtir Rahman 
v. Ali Hafez (5),] definitely ceased to be of 
binding authority after the judgment of 
this Board pronounced by Lord Davey 

(3) 72 p. R. 1901; 114 P. L. R, i 9 °*. _ 

25 C. 6035 2 C. W. N. 13 Xad. D«Q 
(N. s.) 397 (F. B.). 

(3)28 C. 236; 5 C. W. N. I*U- 


t 
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in the case of Balkishen Das v. W. F. Legge 
(6)” end it follows that Abdul Ghafur Khan 
v. Abdul Kadir (3J,bas also ceased to have 
any force, and in older to prove evidence 
of a contemporaneous oral agreement, 
oral evidence of subsequent conduct cm, 
under no circumstances, be admitted. It 
appears to us thxt there is all the differ¬ 
ence in the world between the present 
type of case, and that reported as 
Ram Singh v Ganga Singh (7). There and 
in other cases which have been quoted, 
the question to be decided was the in¬ 
ference to be drawn from the unques¬ 
tioned terms of the document as to the 
intention of the parties and the nature 
of the agreement, e.g., whether it was a 
gift or a sale, or a sale or a mortgage. 
Here an attempt is made to show by 
evidence of subsequent conduct that the 
terms were differeut from those entered in 
the deed. We therefore, hold agreeing 
with the learned Senior Subordinate Judge 
that the plea co Id not be taken that 
evidence could not be led in support of 
it, and that the teims, as recited, must 
be enforced. 

As to the items claimed as set-off. Mr. 
Obsdulla, Counsel for the respondent Bank, 
has agreed that the appellant should be 
allowed a reduction of the total amount 
claimed as items Nos. 1 and 5 in case the 
remainder of the decree is upheld. We, 
therefore, dismiss the appeal with costs 
except in so far as to reduce the total 
amount by Rs. 1,587-10-8. 

In this case a final decree bad been 
given on the expiry of the period of grace 
allowed and a further interval of over 
three years and ten months has elapsed. 
The question, therefore, does not arise of 
any further action being taken before exe¬ 
cution i9 sought, 

z. k. Appeals dismissed. 

(6)22 A. 149; 27 I. A. 58; 4 C. W. N. 153; 2 

Bom. L* R* 523 J 7 Sar. p. q. J. 6oij 9 Ind. D°c. 
(*•■•) H 3 o(P.C«). 

(71 Jo Ind* Cas. 202; 3 L* 389; (1922) A. I. R. 
(!/•) 35 6 - - ' 
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ALLAHABAD HIGH COURT. 

Second Civii, Appeal No. 1431 of 1920. 

June 2, 1922. 

Present:— Mr. Justice Kanhaiya Lai. 
SARJU PRASAD and others—Plaintiffs 

—Appellants 
versus 

GAJ ADHAR LAL and others— 
Defendants—Respondents. 

Civil Procedure Code (Act F 0/1908), O. IX, 
r ' 13 — Defendant’$ Counsel expressing inability 
to proceed with case—Dec ice for plaintiff —parte 
decree. 1 

The PJeadi-r for the defendant in a :uit .stated 
on the date 0 l hearing that his client and 
witmsf.es had not turned up and that he was 
unable t c pioeeed with the case. The Court 
thereupon proceeded to decide the suit on the 
merits and passed a decree. ih e defendant 
Sought to set ai-idc the decree under O. ]X, r. j 
of the Civil Procedure Code: 

Held, that by saying that he could not procei d 
with the case it could n ot be said that the 
Pleader had withdrawn himself and the decree 
passed, therefore, could not be regarded, and 
set aside, r.s an ex parte decree, [p. 528, col. 2.] 

Air. S.N. Mukerji, for the Appellants. 

JUDGMENT—This appeal .'’rises cut of 
a suit brought by the plaintiffs for a 
declaration that they were not bound bv 
a decree obtained collusively by the 
defendants, Gajadhar I#al and others, 
against Mutammat Puna, the widow ot’ 
Mnngli, and that a sale held in execu¬ 
tion of that decree did not effect any¬ 
thing more than the life-interest of the 
said lady. 

The 4th of August 1919 was fixed for 
the hearing of the suit. On that date 
th; defendant, Gajadhar Lai, applied for 
an adjournment on the ground that he 
had summoned his witnesses, but they 
had not been served. The Court in which 
the suit was pending granted the adjourn¬ 
ment and fixed the 21st August 1919 
for its hearing. On that date the plaint- 
iffs were present and the evidence adduced 
by them was recorded. The contesting 
defendant, Gajadhar I/»l, was not present. 
His Pleader stated that his client had* 
not turned up till then, that the witnesses 
summoned by him were al^o not present, 
and that he did not know what had' 
happened to prevent them from attend¬ 
ing. He expressed his inability i n con¬ 
sequence to proceed with the. hearing. 
On that date a telegram had been re* 
ceiv^d by the Ooiirt from Gajadhar 
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purporting to have been sent from Urn 
Railway Station Manila r, on the Jist 
August 1919 at ii-jo a.m., btatiug that 
he had missed tlie train and was lying 
at Bindki Road with the witnesses and 
asking that the hearing of the case might 
be postponed. He had, as a matter of 
fact, summoned eight witnesses on the 
13th August 1919 for the date lixed for 
the hearing; and if his allegation was 
correct that the witnesses were coming 
with him by train and had been detained 
on account of his missing connection at 
Bindki Road, h : s absence on the date 
fixed could have been explicable. The 
Court, however, proceeded under O. XVII, 
r. 3 to try the suit on the merits and 
decreed it with costs. 

An application was subsequently filed 
by the said defendant, accompanied by 
an affidavit, for the setting aside of what 
he described as an ex parte decree, but 
it was rejected by the Court on the 
ground that no such application was 
maintainable, lie then filed an appeal 
from the order rejecting that application 
and another appeal fiom the original cleciee 
decreeing the suit. The former appeal 
was dismissed by the learned Subordinate 
Judge on the 10th April 1921. The latter, 
though filed beyond time, was admitted 
by him under section 5 of the Limitation 
Act (IX of 190S) and ultimately allowed. 
The order passed by him in the latter 
appeal merely declared that the Court 
of first instance had no power to decide 
the suit on the merits in the absence of 
the contesting defendant and that the 
decree passed by it was only an cx parte 

decree. 

The legality of that order is challenged 
here. The order is both in substance and 
form open to question. The suit was not 
originally decided ex parte. The Pleader 
of the contesting defendant was present. 
He nad not stated that he had no instruc¬ 
tions to x>roceed with the hearing. All 
that he had said, according to the ordei- 
Gheet, vras that his client had not turned 
up for some reason not known to him, 
that the witnesses summoned by him had 
also not attended, and that he was unable 
to proceed with the case. The Court of 
first instance thereupon proceeded to 
ifccide the suit on the merits and an 


appeal was maintainable from that decree. 
By saying that he was unable to pro¬ 
ceed with the hearing it cannot be said 
that the Pleader had withdrawn himself; 
and the decree passed in that suit cannot, 
therefore, be regarded as an tA parte decree 
which could be set aside in the manner 
laid uown in O. IX, r. 13 of the Code of 
Civil Procedure. In form the order passed 
by the lower Appellate Court was simi¬ 
larly open to objection. It was not opeu 
to the learned Subordinate Judj c to 
take the view that the decree was an 
cx parte decree after he had dismissed the 
appeal, which lad lecn filed from an 
order refusing to set it aside, on the 
ground that the decree was one dealing 
with the suit on the merits. AH that 
the learned Subordinate Judge could 
lia\e done was to have enquired into 
the reasons which led to the absence of 
the constc-sting del end? nt on the date 
fixed for hearinv. and if he wasstatisfied 

\ 0 w 

that there was sufficient excuse for his 
absence, he could have passed an order 
setting aside the decree passed by the Court 
of first instance and remanded the suit 
for re-trial after taking such evidence as 
the contesting defendant wanted to adduce 
in support of His defence. If he was 
not satisfied that there was sufficient 
reason for h's absence, it was still neces¬ 
sary for him to have examined Ihe suit 
on the merits and determined whether the 
decree passed by the Court of first instance 
was proper or not. 

The appeal is, therefore, allowed and the 
case sent back to the lower Appellate Court 
with dilections to re-admit the appeal to 
its original number and to dispose of it, 
with due regard to the observations made 
above, in the manner required by law. 
As the contesting defendant is absent to¬ 
day and the procedure adopted by him 
has put the plaintiff-appellant to* con¬ 
siderable expense and trouble, theie is no 
reason why he should be deprived of the 
costs incuired by him in filing tnis appeal. 
He is, therefore, allowcdhiscostsas against 
Gajadhar Lai including fees in this Court 
on the higher scale. 

N. H. 


Appeal allowed, 



* 
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CALCUTTA HIGH COURT. 

Appeal prom original Decree No. iC8 
a <■* of 1922. 

April 10, 1923. 

Pretint :—Justice S-r Asutosh Mookerjee, 
KT.,and Mr. Justice Rankin. 

The CORPORATION of CALCUTTA 

—D EFEND ANT—APPELLANT 

versus 

BI JOY KUMAR ADDY in his own rioht 
and as Executor to the Estate 
off LATE ASHUTOSH ADDY and others 
—Plaintiffs—Respondents . 


Calcutta Municipal Act {III 0/1899 B. C.), 
ss. 408, 409, 622 — Requisition, failure to comply 
with—Construction by occupier—Discharge of ou-ner 
from liability, extent of—Procedure under s. 409, 
effect of--‘Specific Relief Act (I uf 1S77), s. 56 (e)— 
Injunction to restrain criminal proceedings — 
Jurisdiction..exercise of. 

oub-svctioii (i) of section fc2 of the Calcutta 
Municipal Act, docs not discharge from liability 
ai owner who has not complied with a requisition, 
•nertly because the occupy r of a portijn ot the 
land has rendered compliance with the requiii- 
tion impracticable in part. The owner is dis¬ 
charged from liability under the section only to 
the extent that compliance is rendered impossible 
by the conduct of the occupier, [p. 530, col. 2.] 

Non-Compliance with a requisition under m 1 - 
tion 408 of the Calcutta Municipal Act imposes 
a liability on the owner. If the Tequ’site improve¬ 
ments are carried out by the General Committee 
under section 409 of the Act, the default on the 
part of the owner vanishes, but till the work is 
completed, tiie default remains, entire or parliil, 
and the liability of the own-, r to be pio teut.d 
still continues in operation, [p. 531, col. 1.] 


It is not tlie practice of a Coart of Eqait> to 

interfere with tne acts 01 G.rp >ratr K.di«s. uides 

tn.ey are iranibstjj abusivg -ucir pow«rs. Ip. 532, 
col. 1.] 

Da!*', jf Dedfndv Da.oson, fi8;5l jo Eq. 353; 
44 L. J Ch. 5 j j: 1? L* T. 130, Ahmed abaci Munici¬ 
pality v. Manitat . jo B. i 4 0 ; iO 1u|. Da. (a. s., 
b 551 *9 B. 212; 10 Ind. D»c. (n. sq X44, r.lied 

Oil. 


Though the extreme position - cannot be main¬ 
tained that there is ab.olutelj no puifdh t;'on in 
a Court of Equity to restrain criminal procer riicg: 
for the re. ov-. ry of u pfnaltvimposed by a Statute , 

for b-eiclr of rt* eractm r.ts, I he Court will not 
i uteri ere. unless in very special ciiCmnstanc-.r, bj 
wiv o• injunction or davlur-iticu of right, where 
tue Leg.slaturc hat poinb-d utu a mode of pro 
ced ire h.-fore uEig str.ite. [p.531.C0I.2.J 
Cat-lev di»2ua-ei. 


Appeal from the decree of the Subordi¬ 
nate Judge, 24-?ergan4ah3, dated 20th 
P c camber 1921. 


1 





Sir Asulosh Chuudhury, Babus Manmothu 
Nath Mooficiji and Salindra Nrih Mockcijcf, 
for the Appellant. 

Babu Gour Mohan Dutta, fer the Re¬ 
spondents. 

JUDGMENT.—The phi i nt i ffs-1 c s p 01. de nl s 
are the owners of prem'ses No. 12-1, Rud- 
dopookur Dane, and Nos. 34-1 and 37 - 3 . 
Watgunge Street, which are busies lands 
in occupation of their tenants. The lands 
are situated with n the jur'sd'clion o f Ihe 
Mun’cpal Corporation of Calculi a and are 
subject to the operat on of Chapter XXVI 
of the Calcutta Mun'c pal Act, 1899, (Act 
III o c 189Q B. C.). The defendant Cor¬ 
poration called upon the plaint ft; to carry 
oat improvements in the bustecs and upon 
their failure to comply with the requ'siticn 
instituted successive criminal presecutiorr. 
to compel execution of the works. The 
result has been that the plaint iff, have 
been convicted on no less than tight 
occasions and sentenced to pay hues ot 
various amounts under ? ection 575 read 
with sect'on 408 of the Calcutta Municipal 
Act. The plaintiffs have thereupon institut¬ 
ed the present suit tor an injunction against 
the Corporation. The plaintiffs pray 1 hat 
the Corporation be restrained by an in¬ 
junction, (a) from taking any action cr 
proceed ng for non-con.pliai ce with the 
rel'isi'i’n tor carrying < lit iinpio\ emi nls 
in their pren i,es, ai d ib) fr. m institu¬ 
ting cr C'nt nuirg any prceecdir.g or put¬ 
ting the Ijw iu mot on for enforcirg the 
requsition. T e cla m for an ii junction 
w.s base 1 on tl.e assertion tint the Cor- 
porati n had not only ij.it ateo proceed nj s 
without strict con plaice with the \ ro- 
vs<*ns of the law in that behalf and 
wi.hout proper serv ce of not’ce upon the 
p3rtes interested, but l.ad instituted pro¬ 
secutions against them in perverse exercise 
of alleged powers not author sed by law. 
The Corporation repudiated these allega¬ 
tions and maintained that they had acted 
in strict com l ance with statutory pi o- 
v.s : ons. The Subordinate Judge came to 
t.ie conclusion that the Corporation ha d not 
ac^ed without jur s lie ion, but granted an 
injunct.on, first, because the p’a tfiffs were 
not i.i a poston to carryout all the im¬ 
provements by reason of the obstructive 
attitude of some of their tenant# on thq 




53 ° INDIAN GASES; 

CORPORATION OF CALCUTTA V. BiJOY KUMAR ADDy. 

premises, and, secondly, because the called u 
Corporation had taken action under section improve 
4^9 with a view to carry out the improve- The p 
ments themselves. The present appeal that the 
has been brought by the Corporal ion to f 0 r failn 
test the propriety of tb s order. made 


urn 


Section 406 of the Cdcutta Municipal 
Act authorises the General Comuitlfe to 
arrange for insp?ct : o:i, report and pre¬ 
paration of standard plan by a medical 
o'dicer a.ud an engineer, in cases wh^re 
the improvement o' a bustee is a m tier 
°- emirgency. Section 407 requires the 
General Cotnmittej to approve such 
standard plan alter hearing objections of 
the owner and after miking such uni¬ 
fication as th?> in y d *e n p ro/c-r. Sect ( n 
408 next provides that lh2 General Com¬ 
mittee miy cause a written notice to be 
served upjn th‘; owners of the land re¬ 
quiring them t, carry out all 0 r a nv ' of 
tiie improvements or any portion thereof. 
Section 409 empewors th' GeuVr 1 Coin- 
mitt 62 ti carry out such improvements in 
default of the owners, and to re<V'se the 
exp uses from the n. Section 574 makes 
non*cnnpbance with requisit ons u-id r 
section 40S punishable with a fi. ;e and 
section 575 makes the continuing oifence 
punishable with a daily fine after a fir^t 
conviction. 


present case, it was contended 
that tlie notces coitemplatei by sect-on; 
407 and 408 had not been duty served aid 
that the proceedings w re consequently 
without jurisdetion, as indicated in K^n i 
Lil v. Corporation of Calcutta (1). The Sub¬ 
ordinate Julge has held on theev'd.mce 
that the requirements o f sections 406,407 
rnd 408 were fulfilled and the requisite 
notices were served in the manner pie=- 
cribed by section 593. He has further 
pointed out that rec. ipt of tbe notices under 
sections 407 and 408 is admitted by one 
of the piiintiffs. The conclusions of the 
Subordinate Judge are amply supported b~ 
the evidence ou the record. In these cir¬ 
cumstances. the view cannot be maintained 
that the General Committee acted ill eeri¬ 
ly and without jurisdiction, wheu they 

(1) xi C. W. N. 508 - 3 cr. l, j. 293 . - 


the called up.n the plaintiffs to make the 
>on improvements under section408.”-, 
ve " t'he plainti;:s have contend-d, however, 
ca, that the/ should not be held responsible 
o for failure to comply with the requisition 
made by the Corporation, inasmuch as 
the improvements could not be carried 
jal out while the land was still occupied Ly 
0 tenants who could not be removed. Sc-c- 
e- ti cn 6?2 authorises the owner of qr.y 
:a - lind, who is prevent'd by the occupier 
re the eof from complying with any requis* 
cr tion made in respect of the land, to apply 
\ e to the Chief Judge of the Court of Small 
■h Ciusos of Calcutta. The Chief Judge. cn 
receipt of such application, may make a 

- written order requiring the occupier to 

n all reasonable facTti e s to the owner 

1- for complying with the 1 equation. The 
e occup er shall, after eight days, afford all 

- such reasonable fac lit es as may be pres- 
f critei in the order; and, in the -event of 
. lx's cont'nued refusal so to do, the owner 

- shill be d s:harged during the continuance 
1 of such refusal from any liablity which 

- he would otierwis? incur by reason of 

s h:s failure to comply with the requisition, 

r In the c ise before us,-the plaintiffs invoked 

1 the aid of section 622 and yet three 

2 tenants, Salemah Bibi, * JabmuUa Se.aiig 
t and Solaman Al^lli refused to comply 

with the order. The Subordinate Judge 
has, however, found that although these 
1 three tenants refused to afford facilities 
1 plaintiffs and thus rendered it 

l impracticab’e for them to cany out con:- 
• pl?tely all the improvements required bv 
' th ^ Gcncr.il Committee, the plaintiffs 

could hive carried out some at l e st of 
th? improvement. But the plaintiffs have 

not done anything .it all to comply w ith the 
requisition. In such c'rcu instances, secticn 
C22 subsect on (3) is of no assistance 
to the p’ainliffs. It wo.ild be- ur.re.asoT 
able to construe that prov s on in tie 
sense that an own:r, who has not com¬ 
piled With a requisition at all, is discharg¬ 
ed from liability, merely bee usj the 
oa-up.er of a portion cf ti e land has 
rendered compliance impracfc'cab'e enty in 
pirt. Upon a fair interpretation of section 

6.2 we must hold that the owner is 
discharged f r 0 m liability only to the e. t e nt 
, nit compliance is rendered impossible by 
the conduct of the occupier. 
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The plaintiffs -hayc next-urged that tie wick in Mayor and Corportion of York v. 
notice iunder sectioh 408 was waiv' d L> * PUkington (j though a contrary view had 
the Corporation,'whtn it was decided to been indicated by Holt, C. J., in Holderstafe 
take action under section 409 and to have v Saunders (_}); see also the decision of Lord 
the improvements' earned cut by the Hardw.cke in Montague v. Dudman (5). 
General Committee at. the cost of the But the tendency ot modern decisions 


owner. We areof opinion that there is no 
solid foundation for this contention. No r ,- 
compliance • with 0 requisition^ under 
Section 408 imposes a liability - on - the 
owner. If tke : fe'qiiUite improvements are 
cirried out by the General Committee 
• under section 409, the default on-the part 
' of the owner, vanishes; but ti l the work Urban District Council (n), Devcnport Corpc- 
.his : bejsn completed, the default remains, ration v. Tcz'r (12), Merrick v. Liverpool 

entire or pirtiah and the liabil.ty of the .- 

o.vner to be prosecuted - still continues in 
operation. This view is not opposed to 


is thateVenif the Court has such jurisdic¬ 
tion it will not interfere as a general rule ; 
Seiull v. Browne (6), Kerr v. Preston 
Corporation (7;, Hedieyv. Biles (8), Siavnard 
v. Vestry of Sitnl Giles (9), In re Briton Me¬ 
dical and General Life Assurance Association 
(10) ,Grani Junction Waterworks v. Hampton 


the' decision in Emperor v. Ncider Shah (2) 
There it was ruled that if after service of 
notice, negotiations ensue, which are 
tantamount to a request by the defaulter 
' a ad > a consent by - the Co'mmiss ! oner to 
re consider the matter, such negotiations 
-operate as a wai ver of -1 h e notice. Thi s 
•does not justify the- inference that if the 
Gffiefat Cooim'ttee decides to take recourse 
to section 469, the owner is forthwith ab¬ 
solved^ tom the liabit ty he has already in¬ 
clined ! by reason of his failure to comply 
.w/.th' tfi$, requisition under section' 408. 
In the.case.before us, a., drain was con¬ 
structed depart mentally, as -a temporary 
meisure, darin^the period of continued 
default oil, the part of the plaiutits. No 
doubt, half :of the costs of. construction 
wjs realised from them, but- ths did. : not 
extingush their Lability on account of 
faijure to carryout such ot the improve¬ 
ments as could have been effected, notwith¬ 
standing the obstructive attitude of three 
of thijtenants.-We are of opin'on -that 
section* 409 is of as If tie avail, to the 
plaintifs as section 622. ' ' 

Thpe has" 1 been much discussion at the 
Bar as* to'whether a Court* of-Equity has 
jurisdetion tq restrain crim,inal.pr.ocecdiilgs 
for the reCoVety of a penalty imposed by_a 
Statute; fo.r breacii of its enactments. An 
authority for ah affirmative answer has 
besn, traced to the decision pf JLcrd,IIaid- 

- - •-' A — * * • a .j - 

• • ** * *** ^ ^ 

“ • - . a _ l 
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Corporation (13^. The principle deducible 
from these decisions is that though Ihe 
extreme postion cannot l.e maintained 
that there is absolutely no jurisdetion in 
the Court to restrain proceed'nes before a 
Magistrate, the Court will not interfere, 
unless in very spec'al c ; rcumstar.ccs, by 
way of injunction or declaration of right, 
where the legislature has pointed out a 
mode of proceduie before a Magistrate ; 
see also Emperor of Austria v. Day (if). 
A similar view has been adopted in the 
Courts of the United States, and rel’ef 
has been frequentty denied on the ground 
that the proceed'ngs were for the enforce¬ 
ment of a crimhal or quasi criminal nature 
and that equity declines to interfere with 
t.ie administration of tl. e Cr.m-.nal Laws. 
It has been maintained, however, that a 
Court of Equ.ty may in a proper case 
interfere by injunction to restrain an act 

(i) U/pO 2 Aik. 32 ; 9 Mod. 273; 26 E. R. 584, 

(1) (»694) 6 Mod. 16; 87 R. R. *»8o. 

( 5 ) 0751 ) ? Vc-s. Sen. 396; 28 E. R. 253. 

(o) ( 1 87-1) 40 Ch. (> 4 i 44 E. J. Ch. ij 31 L- T. 
493 I 23 W. f . 50 ; 13 O.x C. C. ao. 

: (/) (1876) 6 Ch. D. 463 ; 46 L. j. Ch. 4 oo; 2 «• W. 
R.264. . 

0 (i 8 8o! : a Ch. D. 498; 49E J. Cl,. 170; 42 
E. T. 4 m 28 IV. R 365. - •- 

ph (18,2) 20Ch- D. 190; 51 E. J. Ch. 629; 46 L. 
T. 243? 30 W. R.695. 

( IO) (1886) 32 Ch. D .503; 55 E J. Ch. 4161 54 
E. T. 1527 34. W. R. 390. a 

(nj 2 Cn. 33 f . 67 h. J. Ch. 603; 62 

J" P.- 5 ^'*;: 78: E. 1 . 6/3.; ia T. E. R. <07' 40 
W. P. 644. , , '■ 

(»*.■ (1902) 2 Ch. 18? at p. 198; 7 I E. J. Ch. 
75 »; 86 E. r. 612; 18 T. E. K. 489 

(ip) (1910) 2 Cl:. 449 • 79 E. J. Cb. 7511 104 
E. T 399; ;4 J. P. 445; 8 E. G. R. 966. 

(I4| (l86l; 3 Do G. F & J. 21 7 «t p. 253: 30 
E. J, Ch. 690; 4 E. T. 494; 7 Jut. (n. S i 613; o W, 
R. 712; 45 E. R.861. 
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or proceeding, criminal, or #tttf$i-cr’i»: : nal 
inform, wh : ch tends to the impairment of 
property rights, and proceed 7 ngs for the 
enforcement of Muncpal Ord’nances, sich 
as the one before us. have been treated 
as qu.i ^/-criminal (Pomeroy on Equty 
Jurisprudence, section 1777). We need not 
pursue th s po : nt further, but it should 
ntt be overlooked that the judicial deci¬ 
sions on the subject in other jur?sd et ons 
were large v rendered necessary by the 
system of class fication of Courts prevalent 
there. Apart from ths we hive the well- 
settled rule that it is not t..e practice of 
the C mrt to interfere w th Corporate bodies, 
unless thev are manifestly abusing their 
po.vers, Dike of Dedfnrdv. Diwson (15), 
Ahnt3i.Tb.1d Municipality v. Mar,Hal (in). 
It is consequently unnecessary to cons der 
the terms of sect'on 56 {e) of the Specific 
Relief Act, w rchpr.1v.d2s that an njnnct.on 
cma>t be granted to stay proceed n s n 
aay cri ninil milter and wh’ch, t has been 
sujested, s :o 1 d be construed to mply 
that t tere is no bar to enjoin ng conteui »lat- 

ed pr.jSec it!«»n> w’>ere proceedings * are 
only threatened and are nat y e t pend ng. 
N>r need we adopt the extreme viewtuat 
an injunction sh'uld not be granted to 
prjve it t ie institit on of crirami 1 proceed¬ 
ings tor non compliance with requisitions 
of Mintcipal authorities, meiely because 
the person concerned, wh^n prosecuted 
for an alleged default, may be acquitted 
on proof that the action of the C irp .ra- 
thn was ultra vires. O i the facts estb- 
lished in th; case before us, we are cleary 
of opinion that an injunction should not 
be granted. 

The result is that this appeal must be 

allowed a i l the s lit dismissed with costs 
inb>th Courts. Th; hearing fee in this 
C^urt is assessed at five gold tnohurs. 

z * Appsal allow’d. 


_ (* 5 > (18,5)20 Ep 353; 44 I,. J.Cj. 519 3- L. 
1 6 

(ir>) 19 l 2i2 ; 10 Iiwl. De.% ( N . I4 , ; 2 o B. 

140; 10 Ind (n s ) 655. 
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F IAHCRE HIGH COURT. 

iSHCOlsD ClV.L APPEAL NO. II69 OF 1919. 
i January 37, 3023. 

. [ Present: —Mr. Just ce Broadway and 
I Mr. Justice Zafar Ab'. 

[ [1 RAM KISH AN- Plaintiff- 
t Appellant 


t vers hs 

, RAUSHAN and others—Dependants 

—Respondents. 

Civil Ptocedutt Code (Act V of 1908), ss. 16, 
20 —Suit for accounts and Partition of joint family 
ptoperty — Ju, ; sdi(t.on of Couit to deal with piop~ 
e>ty outside British India — Appect, second — 
Jurisdiiiion. question of, tvhuhet t an be taised jor 
fitst tinu—Hindu taw — Jo.tit jatnih—J artiiicn 
— / toperty h( pt joint — FannctsJ.tp, whether created 
— M.tnbit n.anagit.g business — Accounts, liability 
to render. 

In a : ujt for acc< unis of dealings wilh ard a 
pai tit ion of joint h.mily pioperty filed i»a 
Bnti.-li Court, Die CoUit has jurisdittit 11 to d«fJ 
with immovt able pn.pdty titrate ill a Native 
State. Ip. 534 . col i.j 

Jaenandan Singh y. Kishore ~k*nd, 100 P. 
W. R. 190b, fateh Ah v. Chtrles harvard Cray 
36 Ind. Cas. 2ioJ A. G. Madati v. R. Miser. 36 
Ind. Cas. 431J 9 Bur. b. T. 119, Viralhudra 
Gowdu y. Guru eukata Charlu , 22 M. 312 at p. 
313: * Ind. Dee. (N.S.) 22 2, Kashin a th Gtvind y. 
Anant Situram, 24 B. 407; 2 Bom. L- R. 47; 12 
Ind. Dee. (n. S.) 804, Durga Das v. Jai Natain, 
50 Ind. Cas. 156; 17 A. L. J. 5 6 7 . relied on. 

A qu stion relating to jurisdiction which is a 
pure question of law and can be dealt with on 
th rtc rd as it sri.nd without any furth-r evi¬ 
ct net b. n g r< toideu e«H b* iakiU in Second 
ap/al allLotgh it w*at not mg u be fort the lower 
Appellate Court, [p. 534, col I J 

Where on a partition <»f jt.iut family property 
it is ag:etd that ctrta.n ue ms should ce n.mUc 
to renu.in j«.mt, it cannot be held ttai the 
ratmU;* of the taroily r«»u: ti.ute a partnership 
with riipect to su«li items, [p.; 24 col tj 

Wait one m< mbe r ol a joint Urdu family 
inans.g s a family t.u-.mis at is .n tLi position 
of an agent qua th «the.r m.mbeis, Ma it is 
incumb nt on him to nuder an ««-»« i*»t of the 
basin ss, and he cannot < seap from the I.abi’i.y 
of rendering accovn.s simply l»* c«.os* he sujs 
that he poste a-cs no au-oui.i-Lo. kt. (p. 334# col. 2.) 

Second appeal frem a decree o D s- 
tr'ct Judge, Hssar, dated the fctL Jut.ua y 
*9 9 - 

Bakhsh' Tek CJ.and ard Lala Gcbind Ram 
K/ianna. for the Apye’l; nt. 

Mr. Nanak Chand Pundit, for the Res¬ 
pond nts. 

JUDGMENT.—One Paras Ram had five 
sons all ut whom had no male issue. Of 
these four adopted various persons as 
their sons —vide the following pedigree 
table;— 
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PARAS RAM 


f 


I 


I 


I 


Gaja Balraokand Dhan Raj 
Nand died 
issueless 


Part a b Rahshan 

Chand Adopted 
Adopced Son son ID feud- 
(de/endant a nt No. i) 

N 0 ; 2) 


_ I I 

DiUukh Lakhmi 
Rai Chand 

Ram K >hcn 
AdopUd «on 
(Plaintiff) 


w * 

Mu animat Bhajji 
. widow 
(defendant No. 3) 


Bh a <<wau Das 
Adopted Son 
(deft mi ant Nc. 4) 


la igri a suit for partition was filed 
b-tween the son3 ofp.ras Ram which 
was deeded in IQT2 on a compr„ni se 
Under whch the family w is disrupted but 
it - was definitely agreed that certain out¬ 
standings and raoveab’e i-.r.d immo viable 
properties s ; tnated at Ar.upgarli in the 
Bikaner State were to remain joint as 
be! ore. 

On the 1st December 19-5 Run K shen 
instituted a su t against Lh n R .j, 
Btlmokaad, Musamm.t Bbajji and Bh g- 
w.n Da* ; The sat was for accomls 
and partition of a one-fourth share o' a'l 
dealings, connected w.tb the partied firm 
at An ipgarh and a division ot nil landed 
an l rejidential property connected there¬ 
with which migbl after enquiry be dis¬ 
covered. In p -ragraph 5 of the plaint R; m 
Kishen dsfiaite'y asserted that he had as¬ 
certained that all miveable and immoveable 
property at Anupjarh had been sold. On 
the 19th of June 19:6 the learned Sub¬ 
ordinate Jud'e (Mr. Anderson) held that 
Ram Kishau was ent tied to a one fourth 
share of the moveables in suit but tlat 
the British Courts had no jurisdiction in 
relation to any immoveable property 
situate in the Bikaner State. On the 5th 
of July 1916 the same learned Sub¬ 
ordinate Judge held that certain other 
properties at Minchinabad could not form 

is suit. The case 
was finally disposed of on the *3th of 

J a ' y * 9*7 ^ another learned Subordinate 
Judge (B. T. Bhan) who held that Ram 
Kishan had failed to prove that moneys 
had been realised by the defendants in 
connection with the Aoupgarh properties 


and dismissed the suit. Ram Kishen 
appealed to the learned D : s tri c t Judge 
who, on the T8th of Ja nun iy 1919, up¬ 
held thi decision of the learned Sub- 
ordnate Judve so far as the dismissal of 
Ram Kishen's suit was concerned, tut, 
accepting a crcss-appcol by Raushan I.al, 
P.irtab Chand, representatives of Dhan 
R j aud Balmi kar.d. granted a decree in 
their favour foi Rs. 200 w th costs against 
Ram Kishen. In the course of Lis judg¬ 
ment the learned District Judge found 
that Balniokand and Dhan Raj and con¬ 
sequently their adop'ed sons had ne\er 
had any concern with the Amipgnrh x roperty 
or business ar.d that, therefore, they were 
n *t liable to re: der any accounts. He held 
thit BhapwanD-.s had been the mar.acer 
o. ihe brsin'Ss and toe property at Anup- 
garh but considi red that h* was also not 
liable to render any aco< m ts ii asn.uch as 
it had not le n proved tnat he was in 
actual possess! >11 of any account-books. 
Against th r s d ci.s’on Ram Ki.-lieu Las 
come u • to this C url in second appeal 
through Mr. Tek Chand. and Mr. Nar.ak 
Chand Pandit has Leen heard on behalf 
of the respondents R;.usl an ai d Tartab 
Chand. Bhaj wan Das, tl.oi gh sct\ < d, 1 as 
not considered it necessary to put in an 
appearance. 

It has been urged by Mr. Tek Cl and 
that the decision of Mr. Anderson, dated 
19th June 1916, to the effect that the 
British 0 dirts had no jurisdiction to deal 
with the immovealJe properly in the 
Native States was erroneous, and in suppoit 
he re c erred to J'g'mnda 11 Singh v. K sho e 
Chand (ij, Divga Dai v. Jai Narain (2) 
A. G. Ma da n v. R. Misser (3) 
K shinuh Govind v. A navi Sitaam (4), 
Virabhadra Gcwdu v Guruvenk ta CJiar/u 

(5) and Fateh AH v. Charles Edward Gray 

(6) . He further contended that alter the 
decision of the partition suit in 1912, the 
parlhs, qua the property left undivided, 
became partneis, a partnership coming 
into existence within the definition of that 

(1) 100 p. W. R. icos. 

(2) Ind.Cas. 156; iy A. L. J. 567. 

(3) 3 6I » d c ns. 43 H 9 Bur. I,. T. ir 9. 

(4) 24 B, 407; 2 Boin. b. R. 47; 12 Ind. Dtc.- 

(ST. S ) 8 © 4 . 

(5) 22 M. 31a at p. 313; 8 Ind. Dec. (n ; s.) 222. 

(6) 36 Ind. Cas. 210. 
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erm as g'vea in the Indian Contract Act. 
So far as the contention that the partner¬ 
ship came into existence is concerned, we 
arc of opinion that it cannot succeed. 
Thu property was the joint property of a 
Hindu joint family. The jointness of th’s 
family came to an end in 1912 but it 
was specifically agreed that certain prop¬ 
erty (now i.i suit) should continue to 
remo n joint as before. The plaint as 
framed also clearly indicates that no part¬ 
nership, as contemplated bv the Indian 
Coitract Act, was alleged by Ram Kis-hen. 
His suit was for accounts and partition of 
property held jointly. At the seme t ; m e 
we ar e of opinion on the authorities cited 
by Mr. Tek Chand that the British Courts 
had jurisdiction to deal with the suit as 

instituted including the immoveable jio- 
perty situated in the Native States. Jagna 11- 
dan Chmd Si'ighv. Kishore Chand (1) is 
specially in point. Mr.Nanak Chand Fan (lit 
urged that this question of jurisdiction 
although a pine question of law could not 
be urged in second appeal, inasmuch as it 
had not been made a ground of attack i n 
the appeal to the District Court. In this 
view, however, we are unable to agree. The 
question is one of law puie arcl simple 
which can be dealt with on the record 
•as it stands without nnv further evidence 
being 1 eeorded. 

So far as the liability of Mr. Nanak 
Chand Pandit’s clients Raushanand Partab 
Chand to render accounts is concerned, 
however, W e are o opinion that the find¬ 
ing o: the learned District Judge concludes 
the matter, being a finding on a question 
of fact. It has been definitely found that 
neither of these two respondents 01 their 
respective fathers ever had a 11 v concern 
with the business or the properties situat¬ 
ed at Anitpgarh, and further it has also 
been found that Bhag wan Das was Ihe 
manager of .the firm there. So tar as 
Raudim and Partab Chand are concerned, 
therefore, we consider that the decis ; on of 
the Court below must stand. • 

Bhagwan Das, however, who h?.s been 
found to have been the manager of the 
-firm, and as such in possession of . the 
Anupgarh properties at one time, cannot 

be freed! Iron the Pabilrty of rendering 
accounts simplj because he has said that 
he possesses no account-books and the 


plrntiff has bee; i unable to prove the exist¬ 
ence of such. As Ihe manager of the 
firm, Bhagwan Das was in the position 
of an agent qua the other joint owners 
and it was incumbent on him to> render 
an account of all assets and expenditure; 
In this view' we are supported by a decision 
of tlie Allahabad Hr; h Court reported 
as Rajhunath v. Gan patji (7) cited with 
approval in Jagnandan Singh v. Kishcrc 
Cl a net (1). . * 

The. next point lor consi deialinnJs the 
decree passed against Ram Kishen. In 
our opin : on this decree cannot stand, inas¬ 
much as we consider that Bhagwan Da 3 
must be called upon to render an account 
of his stewardship of the property in suit.. 
The rights of Rauslian and Par tab Claud 
in the proceeds of the property sold by 
Ram Kishen will have to be settled when 
Bhagwan Das has rendered accounts and 
the actual sums to which each party is 
entitled have been arrived at. 

We accordingly accept this appeal, set 
a side the decree passed against Ram K’speh 
for Rs. 200 and direct that a preliminary 
decree be passed against • Bhagwan Das 
ho 1 ding him responsible for - the renditbn 
of accounts of the property in suit. Cost* 
in this Court will fo’lnv the event. This 
order is ex parte against Bhag-wan Das. 

Appeal accepted . 

Z. K. .1 ' -• 

. -■ A 

(7) 27 A. 374 ; A. W. N. (1905) 3. ‘ T > 




CALCUTTA-HIGH COPRf. 

Civil Rule No. 43 i of 1921. ; 

March. 17. H) 22 » , “ 

Presen Justice Sir N. R. Chatter;ea> K'>., 

. . and Mr. Justice re.rsoii. - \ ,.; 

: tviohadeb kudu—petitioner ~~ 

versus j> 

BENODB EaL PATrA—Opposite > r 
_ . Party. / 

Probate and Administration Act ( V of i 88 t) f 
3.60 —Adverse claimant to testator—Interest in 
estate — Probate', opposition of. - ' r 
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A person .denying the ’title of the testator , to 
deal with certain property a? Jiis own and claim¬ 
ing adversely to him, cannot be said to liavc such 
an interest in the.<;state of the decea c cd as would 
entitle him to come in and oppose the grant of 
Probate. 

Mess rs. Brojo la l C ha krava rty and R is he n- 
dranath Sircar, for the Petitioner. 

Mr. D, N. Chakruvariy, Ch. Ray Chou - 
dhury and Kali Kin kar Chakravarty, for 
the Opposite Party. 

ORDER.- —We do not think that the peti¬ 
tioner has any locus standi to appear and 
oppose the grant of Probate of the Will of 
Nandarani Da si. 

{•A? person denying the title of the tes- 
tatof^to deal with certain propert> as his 
own. and claiming adversely 10 him, 
cannot be said to hue such an interest 
in the estate of the deceased, as would 
entitle him to come in and oppose the 
grant of Probate. This is not d ; sputed 
op behalf of the petitioner. But it is 
contended that it was the estate of her 
husbana« Khiroda Prosad PaJ -which was 
bein3 dealt with by the lady in the ex¬ 
ercise of the power given to her ly her 
husband's Will, and that, therefore, the 
petitioner may be said to have an in¬ 
terest in the estate of the lady. But 
although she was dealing with the estate 
of her husband and professed to do so 
in the exercise of the powers conferred 
Upon her she was dealing with it as her 
own. Any dealing however with the 
estate of Khiroda prosad Pal by the lady 
not authorized by his Will or in excess 
or the powers conferred upon her by the 
Will cxnnot affect the . rights of the 
School wh : ch the p^titoner represents. 

Upon the facts of the case there may 
be, good ground of contention between 
theJ parties,, but we do not think that 
the procedure by way of cave. I can he 
in/joked.fpr the purpose of determination of 
the . questions arising. 

Wo \vi Ihero^orc, to interfere with 

the order; of the Court below. The Rule 
is -discharged; We make no order for 
costs. • " 

N. H, Rule discharged. 


LAHORE HIGH COURT. 

Second C.vil Appeal No. 1796 of 1919. 

December 21, 1922. 

Present: —Mr. Justice Abdul Raoof 
and Mr. Justice Moti Sagar. 

AZAD KHAN- — Defendant—appellant 

versus 

NASIB GUL and others — Plaintiffs— 

Respondents. 

Custom — Alienation—Self anjUired propetiy — 
Agreement to sell ly Iusboud—Receipt of pa)t 
Consideraticn — De, t ih of ml and—Mortgage ly 
widow in l-.eu of ad\ane, whether Lindirg on re- 
versioners . 

Where a male propritlor agn<s b» sell his silf- 
acquircci property and rci'ivis a portion of U;e 
rale c,»n:iteration in ntlvr-ncc, but dies before lire 
sale is effected, and his widow mortgages th c 
propfitv to the vcr.dce in lit u ot tlie advance 
made by liim to the dt*\as;<>, the nioitiage C£ U - 
not be tr<at<d as an alien flit 11 by the uic’.cw of 
her husband’s pre.ptit \ in lieu of a debt volun¬ 
tarily incurred bv the hurhat'd; is an alienation 
in discharge of an <<Lligalit n which is binding 
on the e« tate of the liu* band, and cannot, the re- 
fore, be questioned Ly the revel?ion*is of tl-c 
husband, the d^ccand having fid! powers + 0 deal 
with his if-acquire el property in any manner he 
pleased, [p- 537 * C °L 1 3 

Second appeal from a decree of the 
Eistrct Judge, Attcck, at Camphellpur, 
dated the 17th May 19i<). 

Messrs. G/.ulam Rasul and B. D. Qunslii, 
for the Appellant. 

Mr. M. S Bhcgat, for the Respondents. 

ORDER. —-The facts of the case which 
has given rise to this second appeal may 
be summarised as below:— 

One Taju had two son., Zarif and 
Khan Bahadur. The plaintiffs are the 
sons o' Z^rif. Kh°n Bahadur had two 
wives, Musamnuit Mai Bibi, defendant No. 3, 
and Mustmmal Khanma, defendant No. 2. 
Kirn Bahadur’s son was Nadir Khan-. 
He was married to one Mus mma, 
She in' 1 , who is de'endt nt No. 1 in this 
case. Nadir Kh n contracted to sell the 
land inoisputair the \ resent case to one 
Azad K'ian for Rs. 3.100. The sale was 
to be effected by mean, or mutation. 
The mutation c^uld l.ot 1 c effected on 
the date fixed as the TalisiMcvr was un¬ 
able to arrive on the spot. Tli: vendor 
Nadir Khnn, however, insisted on a part 
payment of the consideration money. 
Rupees 1,1 co were paid by Azad Khan, the 
intended vendee, but before the sale 
could be completed, the Vendor died. Ot) 
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the death of the vendor the property 
was mutate-'l in the names of his mother, 
Mus i nun it Khamnn, his step-mother Musant- 
mat Mai B’ti and Musamm.it Sherina, his 
widow. An uu d 2 rsta n 1 ing was arrived at 
between Muiammat Khanma and Mitsam- 
mat Sherina on the one hand and Azad 
Khan on the other to the effect that 
th= latter should give up his rights as 
vendee and should accept a mortgage of 
the land iu dispute for the amount which 
he had advanced as a part payment of 
the consideration. Thereupon two mutations 
were effected in his favour, namely, Nos. 
2060 and 2061. The present suit w as 
instituted by the plaintiffs as collaterals 
for a declaration that the oral mortgage 
effected by defendants Nos. 1 and 2 in 
favour of defendant No.4 shall have no 
effect on plaintiffs’ reversionary rights 
after the death or re-marriage of defend¬ 
ants Nos. 1 and 3. On the pleadings of 
the parties two issues were framed by the 
Trial Court, namely, 

(1) Is the alienation in dispute fox 
consideration and valid necessity? 

(2) Have the plaint if Is acquiesced in 
the transaction in dispute and cannot con¬ 
test it now ? 

During the pendency of the suit before 
the Tral Court an application was made 
on behalf of Azad Khan, the alienee, 
asking tne Court to frame two more issues 
in the case, namely, (1) that the property 
in dispute was not ancestral qua the plaint¬ 
iffs, and (2) that even if the property was 
ancestral, the plaintiffs were not competent 
to sue in the presence of daughters of 
Nadir Khan. As these questions had 
not been raised in the originT plead ; ngs, 
the Trial Court refused to frame the sug¬ 
gested issues. An additional reason for 
refusing to allow the amendment ol the 
issues given by the Court w as that it 
being on alienation by a woman the 
question whether the property was ances¬ 
tral or noii-ancestral did rot arise. The 
alienation wjs questioned on the ground 
that it was without consideration 
and without necessity. The Trial Court 
. found upon the evidence given by 
some respectable witnesses that the pay¬ 
ment of Rs.^ 1,100 had been established. 
On the question of necessity the Court 
cure to Ihe conclusion that it being a 


U9»l 


debt due from Nadir Khan; the mort¬ 
gagors were justified in making the aliena¬ 
tion in order to satisfy the claim of 
Azad Khan. The learned Senior Subordi¬ 
nate Judge was of opinion that all that 
was necessary for the mortgagee to prove 
was whether there existed a debt or 
not. Having fourd that the debt exist¬ 
ed the Court held that there was full 
justification for the execut on ol the mort¬ 
gage. The learned Senior Subordinate 
Judge further held that it was an act 
of good management that the ladies 
persua ded Azad Khan to accept a mort¬ 
gage instead of a sale. No decision was 
given by the Trial Court on the second 
issue, namely, whether the plaintiffs had 
acquiesced in the transaction in dispute 
and could not contest it. In view ot the 
findings recorded by it the Trial Courl 
dismissed the suit of the plaintiffs. 1 - 

The plaintiffs preferred an appeal against 
the decree of the Trial Court to the lower 
Appellate Court. The latter Court agreed 
with the Trial Court in finding that 
Rs. 1,100 had, as a matter of fact, l een 
paid by Azad Khan to Nadir Khan. The 
learned Judge ol the Court below, however, 
took the view that it was incumbent cn 
the vendee to prove ihat there was neces¬ 
sity for the debt which ha d been incuricd 
by Nadir Khan and that it was not enovph 
to prove that a debt existed in order 
to sustain an alienation. After la}ing 
down this propos tion the learned Judge 
took into consideration whatever evidence 
there was on the record on this po'nt and 
came to the conclus on that the mortgagee 
had failed to estatlsh that there was 
necessity for the debt and fer the aliena¬ 
tion. Taking this view the lower Appellate 
Court accepted the appeal and decreed the 
suit of the pfe in tiffs. 

Azad Khan, the defendant, has come up 
to this Court in second appeal and it has 
been contended by Mr. Ghulam Rasul on 
hs behalf that, ha\ing regard to the rule 
described in paragraphs (2 and 63 of tl e 
Ratt gan’s Digest of Customary Law, ell 
that was necessary fer ihe al : enee to prove 
was that it was a just dett. he con¬ 
tended that, accord ng to Kxp Ians t Jen I 
attached to paragraph 63 of the Rattigan's 
D'gest, a just dett is a dett (2) which f» 

really due, (2) he $ been contracted torn 
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purpose otheT than one that is immoral or 
forbidden by law, or opposed to pubi c 
polcy, and (3) can be recovered from his 
person or property generally. In support 
of his contention he further relied upon 
the ruling in Devi Ditto v. Saudagar 
Singh fi) and a few other rulines, explain¬ 
ing wh^t was laid down in that ruling. 
Mr. M. S. Bhi&at, Counsel for the respon¬ 
dents, a xgued that it was not enough to 
prove simply that the debt existed, but 
that it was farther incumbent upon the 
mortgagee to prove that there was neces¬ 
sity for the incurring of the debt, in 
cons’deration of wh ; ch the present mort¬ 
gage has been made. A large number 
of rulings have been cited on both s'des 
to maintain the respective positions taken 
up ia th s cisc. The majority of those 
rulings are devoted simpty to the task of 
discovering the meaninP of what was laid 
down :n Devi Ditto v. Saudagar Si?gh (1) 
and perhaps if we were called upon to 
decide the precise question argued before 
us,, we would have to wade through those 
rulings, and come to some decision as to 
what was actually laid d;:wn in Devi 
Ditto v. Saudagar Singh (1 ), Lut we 
are r c l eved of the necessty of doing 
this, for what had really happened was 
that a prrt-payment of the consideration 
m>ney had been made in respect of the 
inteud*d sale and as the sale was not 
completed a failure of cons : deration took 
place and the vendor become liable to 
return the Rs. 1,100 which hid been 
received by him. This can hardly be 
said to be a debt voluntarily incurred. 
In law, therefore, h : s representatives wer e 
bound to return this amount of considera¬ 
tion to him or to satisfy his demand in 
any other manner. It is not possible to 
say under these circumstances that Nadir 
Khan voluntarily had incurred anv debt. 

l9 » therefore,, not necessary to in/esti- 
ft me question whether he incurred this 
debt for any of those objectionable pur¬ 
poses which are laid down in several 
rulings. If the property was non-ancestral, 
Nadr Kban both under the law and 
custom had ev«ry right to a ienate it. 
His aet cannot be said to be against law. 

1 is merely a coincidence that the 

(*)• P. ft. 19001 y. 1,, k. 1909, p.332. 


contract entered into could not he 
performed and iNnd'r Khan by the 
operation of law became a debh r. 
In order, therefore, 1 o dispose of this 
appeal finally it i s necessary to deter¬ 
mine the question whether the proptry 
was ancestr .1 or self acquir c d. W c , thcre- 
1 ore, remit tb s issue to the lower Ap¬ 
pellate Court ler decision. The Quit will 
al ow the part es to produce siu h addi- 

. — n.aj wslitu bring 

before the Court. We also th nk t neces¬ 
sary to call upon the lower APpellale 
Court to allow* the parties to produce 
evidence on the second issue framed ly 
the Trial Court and record a finding on 
this issue also. On return of the fii d n[ s 
ten days will le allowed to the pait:es 
to file objections. 

We may note that a preliminr.iv objec¬ 
tion to the hearing of ti e appeal was 
raised by Mr. M. S. Bhagat, the lean ed 
Counsel for the respondents, on the trout d 
that, as in order to decide the quest'on 
of necessity, the Court had necessarily 
taken into cons derat on the qnesticn 
whether there was necessity aecordii g to 
custom, the appellant is not entitled to 
proceed with the second appeal wilhcut 
pro 1 acini’ a certificate. In our opin en as 
regards the facts, tl e case is fillv cover¬ 
ed by the ruling in Santo Singh v 
Warrant Singh (2). The a] peal dots rot 
raise any questron relahng to the validity 
or the existence of custom, and, th»rr- 
fore, no certificate is nccrssan\ We 
therefore, d'sallow tl e prelimij'-c n - <b- 
jection and proceeded to hear’ the 
appeal. 


z. K. 


Case remanded. 


(2) 24 Ind. Cas. 361; ic, P. R I0 . zoy 
R. 1914; >47 p - W. R. Cr jH . J 5 ' ' 


1 r. 
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SHE - A KHATUN v. MUH\MMAD ALI SUAH. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 1252 of 1920. 

March 12, 1923. 

Present: —Mr. Justice Martineau and 
Mr, Justice Zafar Ali. 

M warn mat SHERA KHATUN— 

De fendant—Appellant 
versus 

MUHAMMAD AU SHAH- Plaintiff 
Musammat BIBI JI— Defendant — 

Respondents. 

Will, construction of—Circumstance taking place 
tj ',g after execution, whether affects construction 
—C ustom — Gift — Reversion — Self-acquired prop¬ 
erly. 

Isach Will must bo interpreted aocordirg to its 
own language and the circumstances attending 
its conception. A circumstance which t a kcs place 
long after the e xe»u;iou of a Will and the death 
of tne testator, can afford n o affistance in the 
interpretation of the W 11 . [p. 539, col. 1.] 

Under the Punjab Customary Law there is 
a wide distinction between succession to 
ancestral property and succession to «elf-acquired 
property and the principle of re\cr«ion to the 
heirs of the donor is limited to proptrty over 
which he had not unrestricted power of dis¬ 
position. [p. 53 °, col. 1.] 

Jot Rant v. Harduwari, 23 Ind-Cas- 527; 27 1>. 
R. 1914; 22 P. L. R. 1914: 2 |<> P. W. R. 1 >13, 
followed. 

Second appeal from a decree of the 
District Judge, Rawalpindi, dated the26ih 
April 1920. 

Mr. Aziz Ahmad, for the Appellant. 

Mr. Zifar Ullah Khan , for the Repond- 
ents. 

JUDGMENT.— According hi his last Will 

executed on the 30th October 1889, one 
Sher Ali, Sayad of Tahsil Gujar Khan, Dis¬ 
trict Rawalpindi, who had no male offspring 
left all his property, which was mostly 
self-acquired, to his (1) brother Muham¬ 
mad Ali, plaintiff, (2) unmarried daughter 
Shera Khatun and (3) two wives. On his 
death, which occurred shortly after, muta¬ 
tion of h : s estate in favour of all the 
legatees was sanctioned in 1890 iu accord¬ 
ance with the Will and with the consent 
of all of them. No dispute arose till 1910, 
but in that year Musammat Shera Khatun 
married and Muhammad Ali sued for pos¬ 
session of her shire, stating that the 
testator did not make her absolute owner 
but contemplated to make a provision for 
her till her marriage. The suit was 
d'smissed on the finding that the gift was 
absolute. The widow Bhagsudi had died 
Vtfoie that in 1905, and her share was 


mutated in 1907 to the survivine widow, 
Musammat Bibi Ji, mother of Musammat 
.Shera Khatun. In 1916 Musammat Bibi 
Ji gifted al! her propetty to her daughter 
and thereupon Muhammad Ali brought the 
suit out of which thij second appeal has 
arisen to obtain a declaration that the gift 
would not at feet his reversionary rifhis 
after the death or re-marjiage ot Musam¬ 
mat B bi Ji. The suit was at first decreed 
by the Court of first instance, lut on 
appeal th c learned District Judge remanded 
the case for fresh dicision on the issues 
framed by him. The learned Subordinate 
Judge who then tried the case gave judg¬ 
ment against the plaintiff and dismissed 
his suit, finding inter alia (2) that the 
widows were given by the Will an 
absolute estate, (2) that ns regards the 
self-acquired property the daughter exclud¬ 
ed the brother in accordance with the 
general custom obtaining in the Provirce, 
and (3) that the plaintiff by his ratification 
of the WiB and acting upen it was preclud- 
el from laying claim to the property 
wh'ch was ancestral. On appeal the learned 
District. Jud^c reversed these findings and 
decreed the plaintiff's suit. 

We are of opinion that the learned Eis 
trict Judge misread the Will and went 
wrong in coasidering that Ihe- rawaj-i-am 
relating to daughters’ right ot succession 
applied to sell-acquired property also. The 
language used by the testator in describ¬ 
ing the bequest in favour of his wives is not 
dissimilar to that relating to his brother 
and, daughttr, and therefore, it cannot be 
said that he intended to create a-life estate 
in the case of the wives. Further, the way 
in which he devised the property indicated 
that he gave to his brother much more 
than lie was ordinarily entitled to, in order 
to propritiate him, so that he might not 
give trouble to his daughter and wives 
after h ; s death by impugn’ng the Will. 
AH that the plaintiff cculd claim was the 
right to succeed to the ancestral land, 
which was 37 hartals only, on the death 
of the widows. In lieu of Ikbse 37 kanals 
the testator gave him nearly, to ka rials 
together with a hor.se, both cf which he 
had himself acqui red from cr'e M<fh Raj.. 
It was in consideration fir fh : s generous 
treatment that the plaintiff accepted the 
Will and acted upon it, fully fealkfng that 
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his bother hi <1 made “his' daughter and 
wiyes. full owners of what. 1 wts decreed 
to thetn. As^he gift : t<y the brother as' 
well as td th^ d\u^ht^r was absolute there 1 
is' nothing ty indicate that it was not 

so in the cose of the wives. On the other . . ... ... ..... 

hand the testator had so much regard for ' and cou’d not be contested in the absence 

__4-1. i. li_. i.i . i i j _ j _ t _ _ C _ i ! n i i . • - , . 


that the finding ot the 1 )wer Appellate Court 
thvt th w defendants hod failed to prove 
that aino.iR Saoads of Gujar Khan Tahsil 
a married daughter succeeds to self-acquir¬ 
ed property in the presence of her uncle, 
was a. finding c-n the question of custom 


one of the latter . that he gave to her 
ths power of dividing the property* between 
thy female legatees. The learned District 
Jud'2‘ interpreted the Will by a reference 
to (c) the Will 1 ‘of another person which 
had given r>se to a litigaticn and (2), the 
fact: that on i? the . djnth of Musammct 


of a certificate under section 41 of the 
Punjab Courts Act. But in the present 
case the daughter’s right to succeed to 
the father’s pioperty does not arise at all as 
the wi .ows were the absolute owners of 
the property that has been gifted to her. 
Theretcre, we accept the appeal and re¬ 


r t , * ~ • — ■—'— —» — —- 9 *• - - - w v "'- ' L A v c J vi *V- 

Bhigsudi, the Other widow, succeeded to - versing the judgment and decree of the 

U m Ti .A A _ tit! 11. i_A 1 > • A- _ A 1__ T-V ! —A_ * i. t 1 . j - . A . . 



Inr share. But each Will must be interpret¬ 
ed according to its own languag? and the 
circumstance's attending its conception, 
a id‘a : circ-i instances ot the nature of (2) 
wjhich took place ldng after its execution, 
eta afford no assistance hi the exposition 
of 'i t.- • as we find that the widows were 
absolute 1 owners of the property bequeathed 
to them, ; ati4, that the plaintiff gave up 
his contiagfept future interest in 'the- 
ancestral'land oa .receiving immediately 
more than 1 twice its equivalent:, no part 

. * " to him. .In 

was pointed 

by" a reference to several previous 
ratings that 'there ib a wide distinction 
between succession to ancestral property and 

succession to self acquired *properti,... 

and'that .the.principle oi reversion to the 
burs of the donor ... .is limited to property 
over which he had n:t Unrestricted power 
of disposition/* Rarilol v. Bai Reua 
(2) and CtrlapaUl Chifina y. Cota Warn- 
ntalivariah ' (q) cited r by Counsel for IJ.e 
respondent ini support of h’s contention 
that female donees should l e presumed to 
have been given a life-estate only, ere not 
in point because both tho'e cases are 
under the H ndu haw accord ng to which 
a female dees not acquire the rights of 
absolute owner ii property received from 
the father or husband. 

The learned Counsel for the p t ?.intiff- 
reipondent raised the further contention 


(1)23 lnd.Ca 9 5 2 7 . 2 7 P . R . 191.1: 22 P. 1 
R.1914; 249 P. W. R.’ 1913. 1 

[*][ 21 376 ; ir Ini. Dec. (n. s .) 253. 

(3) 3 Jad. Cas. 475; 33 M. 91. 


learned District Judce restore that of the 
l 7 irst Court. The plninti/T to pay the 
defendant's costs throughout. 

A ppcal accepted. 

z. K. 


ALLAHABAD HIGH COURT. 

Second Civa Appear No. 1215 op 1920. 

April 12, 1922. 

Present :—Mr. Justice Ryves. 
FATEH MUHAMMAD CHAUDHURI__ 

Plaintiff—Appellant 

versus 

Mttsamm it SIT A CHAUDHRAIN 
« and others—Defendants— 

Respondents. 

■' Pre-emption— Decree in pre-emption suit 
—rPeriod for depositing pre-emption money ending 
on Sunday—Deposit next day, validity of—Civil 
Procedure Code (Act V of 190 8),0. XX I, r. 14(6). 

■Where the last day of the period allowed by 
a pre-emption decree for depositing the pre¬ 
emption money is a Sunday, a deposit made 
011 the day following is not a compliance with 
the decree and, under O. XXI. r. 14 (6) D f the 
Civil Procedure Code, the suit for preemption 
stands automatically dismissed, [p. 540, col 2] 
Hirdcy Narain v. A lam Singh, 48 I n d. Cas. 
3531 4 1 A. 47; 16 A. h. ]. 892, followed. 

: M".. Iqbal Ahmad, for the Appellant. 

Mr. Raman dan Prasad, h t the Re¬ 
spondent, - ' ... - 




um 
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JUDGMENT. —Fath Muhammad Chaud- 
huri plaintiff appellant purchased iorre 
zemindari property under a sale-deed 

dated the 20th of August 1914. There¬ 
upon two suit? for pre-emption were 
brought : (T) by Mummmat S.ta the de¬ 
fendant-respondent, and (2J by Musatnmat 
Mohree. Both the suts were decreed, 
that is to say each p’ainliff was given a 
decree entitl'ng her to get possess’on of 
half of the property on pa*me n t of a 
certain sum within a given time. Mt.sntn• 
mnt Sita paid in the morey within the 
time prescribed and obtained posse^sicn 
of half of the property. The last day on 
wh ; ch, accord'ng to the d^cTee, Muse inmat 
Mohree ought to have depos ted the money 
was the 36th of Aptil 19 6. That day 
happened to be a Sunday and she de- 
po ited the money on Monday, the 17th. 
On the 15th of April the day be'oie the 
final d te for depos’dirg ti e money, Mus- 
ammat Mohree sold her deciee, cr. ; n oll.er 
words, the half of the property wh'ch she 
was entitled to pre-empt under the decree, 
to IV] a r sab da r, a son of the plaintiff. 
Fateh Muhammad applied to the Covrt 
to withdraw the money deposited by Mus- 
amtnat Mohree, but on the repoit of ti e 
office tha H the money had be< n deposited 
too late, his api iication vas dismissed. In 
December 1916 Musammrt M .-three app'ied 
to wit! draw her deposit and it was given 
back to her. Tien Musatnmat S ta sued 
to pre empt Mansabdar. Fateh Muham¬ 
mad was not made a party ard she got a 
decree and, having paid in the decretal 
amount within the time prescr bed, got 
formal possession agairst Mansal dar, ard. 
On application before^ he Revenue Author ty, 
got mutation in her favour, that is to 
say, Fateh Muhammad’s name which had 
been entered against this half of the prop¬ 
erty was expunged and Musammat Si*a’s 
name" was substituted, although Fateh 
Muhammad was no party to those pro- 
ceed'ngs. In this, suit Fateh Muhammad 
asked for possession of that half of the 
property. The Trial Court decreed the suit 
but the lower Appellate Court dismissed 
it, holding that payment by Mutammat 
Mohree of the decretal amount on Monday, 
the 17th £prT 1916, was a good pajment 
and that in consequence her sale to Man- 
fab dar passed the property. The plaintiff 


conies here in appeal and the one essential 
po : nt wh’ch emerges for dec : sion is whe¬ 
ther Musatnmat Mo ree, having failed to 
deposit the decretal amount by the 36th 
April 1916, complied with the decree or 
not, because, if she d d not, then automati¬ 
cally under O. XXI, r. 14 (b) her suit for 
pre-emption stood dismissed and she con¬ 
vened nothing by b e r sale on the 15II1 of 
April 1916 to Mansabdar. Accorc ; ng to 
the older rulings of th ; s Court, for instar ce, 
Dabi Din Rat v. Muhammad AH ( 1 ). Mutant* 
mat Mohrce’s payment on the 17th would 
have been held to be within time. It has, 
however, recently been l eld by the Pre¬ 
emption Bench in Hirdey Narain v. Alam 
Singh (2) that the payment on Monday 
was beyond time. A Special Bench of 
this Court was appointed some years ago 
to deal with pre-emption cases in cider 

to obtain rn'itrinity 3n decisions. Thf-t 
beirg so, I think I am bound to fol'cw 
ths later deepen. I m?y point cut 
that cm principle it seems to me r ifficult 
to distinguish this case from the case of 
Reoti Ram v Site Ram (3) hut, however, 
as I have said before, I think I ambcuud 
by tl.e dec-sun of the Special Eench 
dealing with pre emption caies. In this 
view the deefte of tie Ccuit tebw mist 
be set a.‘ide ar d the decree of the First 
G urt restored w th tfsts, ’1 eluding in this 
Court-fees on tie higher scale. 

Decree restored. 

N. H. 

(1) 3 A. 850; A. W. N. (1881;) xoo; 2 Ind. Dec. 
(n. s.) 573. 

(2) 48 Ind. Cas. 353; 41 A. 47; 16 A. L. J. 
892. 

(3) 60 Ind. Cas. 894; 19 A’ h. J. 49. 


Indian cases. 
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MUHAMMAD DIM V. ZBB UN-NHA. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 986 of 1919. 

January 3, 1922. 

Present;— Mr. Justice Scot-Smith and 
Mr. Justice Harrison. 

MUHAMMAD DIN and others— 
Plaintiffs—Appellants 

versus 

Musammat ZEB-UN-NISA and 

other %—Depen dants—Respondents. 

Civil Procedure Code (Act V of 1908). O. XL I, 
v. 1 — Appeal — Decrees, separate — Appeal, second 
-—Decree in one appeal. copy of, not filed, effect 
of —Res judicata. 

Plaintiff sw-d to recover a cextain thart >u 
two hou-^s from defendant No. t; and her alitrie 
defendant No. 2. The suits were decried b\ 
the Trial Court and separate appeals wc ri* prt - 
ferred by defendant No. 1 and defendant No. 2, 
which were accepted by one judgment written 
in the appeal preferred by defendant No. 1 Si- 
pirate decrees were, however, drawn up. FJaint- 
iff preferred a second app al and only filed copies 
of the judgment and decree in the appeal of de¬ 
fendant No. x along with his Memorandum of 
App al: 

Held, (1) that the copy of the decree of flic 
lower Appellate Court in the appeal preferred 
by defendant No. 2 not having been filed along 
with the Memorandum of Appeal, there was no 
appeal against that decree and the decree bad 
co isequently become final; 

(2) that the matter in dispute having become 
res ju lie ala between plaintiff and defendant No. 2 
who claimed under defendant No. 1, plaintiff’s 
appeal against defendant No. 1 could ret pro¬ 
ceed. 

Second appeal from a decree of the 
District Judge, Lahore', dated the 14th 
Much-1919, reversing that of the Subor- 
dinite - Judge, Fiist Class, Lahore, dated 
the 19th December 1918. 

Mr. Aim Uila't, forthe Appellants. 

Messrs. Obeiullah, Haxira Singh and 
Mihes’t Da J. for the Respondents. 

JUDGMENT.—The pi linti fs-ap^ell .nts 
sued Masamntat Zeb-un-Nisa, widow of 
Allah Din, and Ghalitn Nabi and Rjhirn 
Bikhsh, alienees from her of two houses, 
for possession of their o-r 5 th shvre therein 
by partition. The First Court held thit 
accordin' to the Muhammad m Law the 
pliinfi.fs were ensi led to ponession of 
the shire cl limed and give them a 
de-fee thirefor subject to the payment 
o; Ri. 316 to Matammt Zeb-ua Niu. 
Fron thu order two apjaiii were filed 
lathe Coirfc of th; Dutrlct Judge. (,) 
Ci/ii Appeil NTi. 19 by Ghilim Nabi and 
Rthiu Bi'chih, the vendee 1. Th*y mad* 



the plaintiffs respondents aud also Mu- 
samm.it Zeb un-Nisa and Musammat Imam 
Bibi ; (2) Appeal No. 20 by Musa mm n 
Zeb-un-Nisa in which she made the plaint¬ 
iffs only respondents and did not im¬ 
plead the vendees. The District Judge 
disposed of the appeals by judgment in 
Civil Appeal No. 20 (Musammat Zeb un- 
Nisa *s appeal) aud wrote a short judgment 
in the other appeal in which he reterred 
to his judgment in CLil Appeal No. 20. 
Two separate decrees were drawn up, one 
in each appeal. The District Jud e ac¬ 
cepted the appeals and dLmisjed the 
plaintiffs* suit. The plainfi fs have filed 
a second appeal to this Court, but they 
have only filed cop es of the judgment 
aud the decree in Civil Appe .,1 No. 20, 
namel}*. that o c Musammat Zeb-un Nisa. 
They have fi'ed no copy oi the decree 
in Civil Appeal No. iq to which Ghulam 
Nabi and Rahim Bakhsh were parties. 

Mr. Qbcdul’ahon behalf of the respond¬ 
ents raises a preliminary objection that 
it was necessary lor the pliintiffs to file 
two appeals, or at all events to file 
copies of both judgments and both decrees. 
In our opinion, this objection hts force. 
Under O. XU, r. 1, Civil Procedure Code, 
it is laid down thit the Memorandum of 
Appeal should be accompanied by a copy 
of the decree appealed iron and of the 
judgment on which it is founded. Now, 
there is no copy of the decree in 
favour o l Ghulam Nibi and Rahim Bakhsh 
along wi-h the Memorandum of Appeal in 
th s case. There ore, it is clear th .t the 
appeal has not been properly filed. II, 
for the sake of argument, we were to 
heir the present appeal and set aside the 
decree, theie would still be subsisting the 
decree in favour of Ghulim Nabi and 
Rihim Bikhsh which would operate as 
rgijudieatm and the plaintiffs* suit would 
still stand dsmiiied as against them. Mr. 
Adm Ullah, appell 1 nts’ Vakil, -nthe end said 
thit he wis prepared to file the copes 
oi the judgment and the decree in Civil 
A )pexl N >. 19 of the D strict Judge's 
Ca-iri, i’. time were allowed to him. In 
our opin’on, however, no sufficient cause 
his been s iowa wiebia the meaning of 
seitioi 5 o; the Indian Limitation Act 
to.* e stealing time. The appeal by the 
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time thi additional copies ate filed will 
be obviouslv Ion* titne-barred. Counsel 
who filed the present appeal must have 
seen frum the copy of the decree that 
Ghulam Nabi anl Rahim Bc.khsh were 
no party to it. This fact should ha\e 
been sufficient to put h'm on his guard and 
he should have applied then fir a c. py 
of the decree to wh'ch they were parties. 
A valuable right has now cccr ed to 
Ghulam Nabi and Rahim Baklvsli and 
we do not consider it would be fair to 
them to extend the time under section 
5 of the limitation Act. 

We accordingly dismiss the appeal with 
costs. 

z. k. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil. Revision Petition No. 

of 1911. 

April 19, 1923. 

Present:- Mr. Justice Krishnau and 
Mr. Justice Venkatasubba Rao. 

SUNDARA. RAMANUJAM NAIDU — 
LH^ai, Representative op the Plaintiff 

—Petitioner 

versus 

SIVALINGAM PilyLAI and another— 
Defendants—Respondents. 

Court-Fees Act (VII of 1S70). 5. 7 (v) 

(x) (i) — Suit for specific performance of contrast 
of sale a id for possession, nature of — Valuation 
— Co\irl-jecs payable. 

Asmi t.>-.•nfoicc specific p:ri'o“mancc oL a con¬ 
tract to sell im u^veable property by directing 
execution of a proper sale-deed in f.ivcrr of the 
plaintiff on his paying the price into Court and 
for recovery of possession is a suit for-spctific 
prforiuince falling under section 7 clause x (a) 
of the Court-Fees Act and not one for possession 
falling under clause v (e) of the sai l section, 
aad Court-fee i i such a suit is, therefore, payable 
on the arao.tnt of the consideration. 

A suit for specific performance is, in its essence, 
different from a suit for possession and the mere’ 
fact that possession is also claimed in such a 
suit does not render it"any the less a suit for speci¬ 
fic performance, [p. 545, col. 2.] 

Nihal Singh v. Scwa Ram, 35 I n d. Cas. 275; 3S 
A. 292; 4 A. D.J. 43 j, Gopal Das y, Parmanand, 
$0 Iud. Can. 512, followed. 


- - m 

Madan Mohan Singh v. Gaja Prosad Singh, 
11 Ind Ca c . 22S; 11 C, L. J. T59, not followed. 

M ulii-ud-din Ahmad Khan ■ Majlis' Rai, 
6 A. 231; A. W. N. (1884) l 2 : 3 Ind. Dec. (N. S.) 
8^7; Bliashyakarlu Naidu v. Kungajnbfhkani 
A ndalannual, .19 Ind. Ca<=. 385; (191b) M. W. 
N. 89O at p. 897; 9 I.. W. 19; 35 IVI I,. J. 89, refcii- 
cd to. r . . . 1 

Krishnammal v. Sunadararaj'T AiXar, 22 Lid. 
C‘S. 912; 3S M. 69S; 13 M. I,. T’. i03; (1911) M. 
W. N. 200; 1 J,.' AV. 1 |7, Krishna^watm v. 
Sundarappayyar, 18 M. 415; 5 : M.' J.. J- 

16^; 6 Ind. Dec. (x. s.)-f>38; Naihu-v,- liudliu, 18 
-B. 557; 9 Ind. Deo. (n s ) 867, dislincu shed. 

Petition, under section 115 of.ActV pf 
1908, praying the High Court'.to .revise 
a decree of the Court of the Subordi¬ 
nate Judve, Kumbakonun, in C'vil 
Miscelleneout Appeal No. 25 o5*i9^0, 
preferred against a decree ' of ’ the 
Court o r the District Munsb", Rumba** 
konatn, in Oigiml Suit No 241 of 

1 9 l 7 - ••.; 

This petit 07 comit g on h r hea* ng on 

thj 2^th Jul-* 19 '2, the Court delivered'the 
fo-l'wirg •* 

JUDGMENT.—The question raised hefe 
is how suits ;or specific pel forms nee end 
for possession of the property • agreed to 
he sold are to be valued for the ]>itr• 
pojes of juriidiction! * Before disposing 
o; this question, we think it proper th.it 
we should h ,ve a finding from the lower 
Appell tc Court as to whvt exactly is 
the amount o‘: con,idemtion for the agree¬ 
ment, Exhibit A. It i; not staled bin 
exact figures in the deed but Ins"to be 
arrived at on an ascertainment * a.nd 
calculation of the items mentioned in 

p - 

1 ^...- . - . 

The finding will be submitted within 

two mon hstroni this date and s‘e\en- d .ys 

wi 1 be allowed for filing objections. 

J resh evidence will be allowed bn both 

sides. • ' i _ ::T : - 

m « 

Tn co n : liance with the above order, the 
Subordinate Judge of Kumbakonam. sub¬ 
mitted the following - - . - * r * 

FINDING.—I have been - directed -to 
submit a finding on the following ii sue, 
namVly, "Whit exactly ij the amount 0! 
consideration for the agreement. Exhibit A, 
on .an ascertainment and calculation of thv 
items mentioned in it-?" - - - - / 
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My .finding 0:1 the . issue remitted 
by the High Court is that the considera¬ 
tion for Exhibit A is Rs. 2,265 nude 
up of (l) principal Rs. 2,03"), (ii) interest 
Rs. 159 and (iii) costs incurred in Court 
and mijcellineoui expenses connected 
therewith Rs. 76. 


Messrs. T. Narasimhi Aiyengar and 
K. S. Dssikiin, for the Petitioner. 

Messrs. A. Krishnisivimy A iyar, T. S. 
Rumasw •my.Aiyar and V. Suniiratn Aiytr, 
for the Respondents. 

This petition coining on for final hear¬ 
ing on the 4th April 1923 after the 
return of the finding o f the lower Appel¬ 
late Co.irt upon the issue referred by this 
Court for trial and having stood over for 
consideration till this day, the Court 
delivered the following .... 

1 . JUDGMENT. 

Kri3hnan, J.—This civil revision, peti¬ 
tion .arises from a suit brought by plaint¬ 
iff to enforce specific performance o c a 
contract toisell a shop by directing the 
defendant to deliver a proper .sale deed 
to him . on his 'paying the price into 
. C6urt and for recovery of possession of 
the property. The question that arises 
ior dec si on is wh'.t ii the proper value 
of this suit for purposes of jurisd’ction. 
Section • 8; of the Suits Valuation Act 
makes the value for Court fees and for 
jurisdiction the same in such suits. We 
have, therefore, to see under whit pro¬ 
vision or provsions of the Court Fees 
Act the isrn.t has to be valued. The 
' District Mumif held that it was one for 
recover}’'' of possession and sho.ill be 
valued ;■ under section 7, clause V (c) 
of the Act and as tint value was o-*er 
Rs. 3,000, thi pecuniary limit o r hi; 
jurisd atioii. he returu;d the pi lint to be 
presented to.the proper Court. On appeal 
the .Subordinate Judge upheld tint view 
and hence the revision to us by the p’a intiff. 

Plaintiff co 1 tends, that the suit falls 
under clause, x ^ a) o r section 7 and not 
under clause v.at all. The de'eudant on 
the ocher hand argues that the suit falls 
under clause v {0)- and its value i; 
either .the aggregate, of the values com¬ 
puted undjr j cUuse i. v (/) and x .(a) 
or at any rate is the value under 
Clause . V. ..(a)..-.Clausa- x. -(a)-- provides 


that in a suit for specific \ cr.’ormanee of 
a contract of scle the Court-fee jaytLle 
is "accord ng to the amount of the con¬ 
sideration.” Now the consideration staled 

in the document is “the sum total of 
the principal, interest, costs incurred 
and other miscellanee 11s eNpen.-es con¬ 
nected therewith." We called foi a find¬ 
ing to ascertain how much the-e itrn s 
totalled up to in cash and the finding 
is that it works out to Rs. 2,265. We 
accept that finding as one of fact; p.j.d 
it fcl ows that if the suit is valued under 
.clause.x. (4) alone it is with'11 the Munsils 
juris d'etion. 

It seems to me that tl e suit clearly 
fai r, w.th'11 the description of a si it for 
spec fic performance under clause X ( a) 
and the addition <f the prayer for pos¬ 
session makes 1.0 difference. The relief 
by way of giving possession arises from 
the relief granting the execution and de¬ 
livery of the sale deed, as without a re¬ 
gistered sale deed, title cannot be trans¬ 
ferred under the Transfer of Property 
A;t where the value is over Rs, igo; 
withoit the latter relief being granted, 
the former cannot ; see Muhi ud-Dtn 
Ahmad Khan v. Majlis Rat (1). Never¬ 
theless both the rights, viz., ihe richt 
to the sale-deed and the right to pos¬ 
session spring out of the same contract 
though one necessari y precedes the other. 
The delivery of possession is a part of 
the specific performance of a contract 
ot sale unless th: terms thereof show 
that the vendee was not under an ob- 
1 gat-on to deliver possession. The claim 
lor delivery ol possession is as much a 
part of specific performance as the claim 
lor the payment of the price is, when the 
seller brin's the suit for specific per¬ 
formance. In fact this Court has held 
ii B'tas’iyakurlu Naidu v. Nungambakkam 
Andifotnmxl (2) that a suit for the pur¬ 
chase price by itself is a suit for specific 
performance. It is clear from Form No.47, 
fist Schedule, Appendix A of the Civil 
Procedure Code, that a prayer for posses¬ 
sion is a proper prayer in a suit for 
specific performance without altering the 

(1) 6 A. 231; A W. N. (1884) 42; 3 Iud. Dec. 
(S. S.) 837. 

(2) 40 Iud.- Cas. 385; (1918) M. W. N. 896 
at p. 897; 9 lr W. 19; 36 M. D. J. 89. 
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character of the suit. It seems to me 
thit this sut cannot be prop.rly describ¬ 
ed as a suit for possession o': property 
and brojght under clause v o: the Coart 
Fees Act sinpl/ because a prayer for 
possession is added, an- f more than, for 
eximple, a suit for redemption o: a 
usufructuary ra»rtgage, wherein also there 
will b a prayer for possession, can 
be so described and brought under that 
clause. 

Now, as regards the author ties cited 
beiore us, toe case in Nihil S ugh v. 
Sevx Rim (3; is a direct ruling on the 
po nt and is in favour of the view I 
am takn;. On the other h .n l a r ling 
of the Calcutta Court in Maim Mohan 
Sing) v. G.ija Prosal Sing'i (4) has an 
observatim .n it that the suit such as the 
one before us is in substan e a suit for 
p >ssession and must be valued as such. 
That view has been foil .wed by tne 
Lahore High Caurt in Gupil Das v. 
P..rmzn.ind (5). But the question has 
not been fully discusstd in these cases 
and with great respect to the learned 
Jud es, I regret I am unable to follow 
their view for the reasons I have given 
above. 


It was streauoasly contended by the 
harn?d Vakil for the respondent that 
the view I am taking is o »posed to the 
view t-.ken in Krishna mmol v. sundara- 
r.xja Aiyar (6) as to the nature of a su't 
for spec fie performance. That was a 
ruling under O. II, r. 2 of the Code of 
C vil Procedure and it was held there 
that the failure to ask for possessi on in 
the suic for specific performance did not 
b it a second suit for possession. This 
ruing is d recti/ against the ri lin in 
K'ishnisaxtni v. Snniarappayyar (7), but 
tho point was not referred to a Full 
Bench. I do not th ok we need, how¬ 
ever, settle thii conflict of opinion as 
the ruling reled on has no hired 
bearing on the present case wl ich is one 
under the Court Fees Act. The point 

(3) 35 Cas. 275:38 A 292: 14 A. I„. J. 
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(4) 11 Ind. Cas. 228; 14 C. I,. J. 159. 

(5) 60 Ind. Cas. 512. 

(bJ 22 Ind. Cas. 912; 38 M. 698; 15 M. I< T. 
X03; (19x1) M. W. N. 200; i I,. W i 47 . 

, ( 7 ) IS 4 * 5 ; 5 U. J. 164; 6 Ind. Dec. 


there was whether a plaintiff suing for 
obtaining a proper sale died was enMltd 
to make a claim for possession as a 
matter of right and the learned Judges 
held he was not, and that da use (2) 
of rule 2, therefore, did not apply to 
him. Though it was conceded that such 
a plaintiff may be permitted to add such 
a prayer it was held that it was not a 
claim that arose directly from the cause 
of action sued o.i and, therefore, tie 
failure to make it did not entail the 
consequence stated in claue (2) of the 
rule. Whether this view be correct or 
not, the point in the. sut before us is 
totally d fferent. It is this that when 
the prayer for possession is allowed to 
be added do.-s the suit ceafe to be one 
for specific performance and become a 
suit for possession or combinatian of both 
suits under the Court Fees Act, I do not 
think so. 

I have already given my reasons for 
holding that if cannot be treated as a 
suit for possession under the Court Fees 
Act. It follows of course that it cou'd 
not be a combination of two suits either or 
of "two or more distinct subjects'* to 
attract the application of section 17 of 
the Court Fees Act. The word '‘subject” 
is of a somewhat uncertain connotation 
and it was he’d to be "1.0* capable of 
any precise defii.i ior” in Ne*lak..vdhan 
Nambud’ipad r. Anantbak’ishna Ayyat 
(8). The case c'ted in Kriil.tu -gw* mi v. 
Suni.irappayyar (7) is no authority for 
say ng that in a suit for specific perform¬ 
ance and for possession Court-fee should 
be paid on the aggregate va u® 01 the* two 

t irayers. Though perhaps that care seems 
0 have as-umed Sach a pro. od ion, 
there is no discuss on about it and thi 
observation itself is an obi/it dictum 
as the deficient Court-fee had been p*id. 
We cannot thus treat it as an authori y 
on the point. No other case has been 
cited to support the same view. 

I have come to thi conclus on that 
the present suit is rightly valued Under 
section 7 cause x (a) of the Court 
Fees Act and that it is within the 
jurisdiction of the Mun* f. I, therefore, 
set es.de the orders of both the lower 

(*j jo H. 611x6 It. X, J. 4 ShxM.*.T, 4 **. 
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Courts and direct the District Munsif to 
take the plaint on his file and dispose 
of the suit according to law. Defendant 
will pay plaintiff** costs in this and in 
the lower Appellate Court. The costs in 
the First Court will abide and follow the 
result. 

Venkatasubba Rao, J.—The point to be 

decided is whether tbe District Munsif's 
Court has jurisdiction to entertain the suit. 
The plaintiff prayed for a decree directing 
the defend 5 *nt to execute a sale-deed in 
respect of the suit property a nd to deliver 
possession thereof. The defendant had 
agreed to execute a conveyance in favour 
of the plaintiff, and the suit was to enforce 
specific performance of this agreement. It 
has been found that the house is worth 
more than Rs. 3,000, but the consideration 
for the contract of sale amounts to 
Rs.2,265. Is this a suit for specific per¬ 
formance falling under section 7, clause 
(x) of the Court-Bees Act, or is it a suit 
for possession to wh 5 ch section 7, clause 
(v) of the same Act applies? In the former 
case, the Court-fee payable has tobe com¬ 
puted ai valorem on tbe amount of the 
consideration (in this instance Rs. 2,265), 
and under section 8 of the Suits Valua¬ 
tion Act fVII of 1887), the same 
amount will determine also the Court 
which has jurisdiction to try the suit. On 
the other hand, if the suit is one for pos¬ 
session, the Court fee has to be computed 
under section 7 v ( e) with reference to 
the market value of the house (more than 
Rj. 3,000), and under section 14 of the 
Madras Civil Courts Act III of 1873, the 
forum will have to be determined with 
reference to that value. In short, if the 
suit is held to be a suit for specific per- 
formince of a contract of sale, the Dis¬ 
trict Munsif's Court will have jurisd : ction; 
if th» suit is held to be a suit for pos¬ 
session, that Court will have no jurisdic¬ 
tion. 

I am quite clear that the suit falls within 
section 7 (x) (a) of the Court Fees Act. 
The words used are "specific performance 
of a contract of sale.'' . Specific performance 
does not exist merely of the execution of 
a sale-deed. A suit, to obtain a sale-deed 
is not what is referred to in the said 
section, but it is a suit for specific per¬ 
formance of a contract of sale. The 

35 


execution of a conveyance is only a pa it 
of the specific performance. If the vendor 
agrees to execute a conveyance as well as 
to deliver possession, it cannot be said 
that specific performance of the contract 
does not comprise both the execution of 
the sale-deed and delivery of possession. 
In every contract of sale, unless the con¬ 
trary appears, the vendor must be deemed 
to impliedly agree to give possession of 
the property to the purchaser. In a suit 
for specific performance the purchaser 
seeks to enforce the terms of his contract. 
The seller as much agrees to put the pur¬ 
chaser in possession as he agrees to execute 
a conveyance in his favour. 

Then it is argued that, as the plaintiff al6o 
claims possession in the suit, the suit must 
be regarded as one for possession. But the 
specific provision relating to suits for speci¬ 
fic performance excludes the applicability 
of the general provision relating to suits 
for possession. If the claim to possession 
is involved in the claim to specific perform¬ 
ance, the suit will still remain one for 
specific performance and it must be dealt 
with only on that footing. A suit for re¬ 
demption is, in effect, a suit for possession 
of the property but can it be contended 
that the provision applicable to such a 
suit is not the one dealing with suits for 
redemption, section 7, clause (iXj, but the 
one dealing with suits for possession section 
7, clause (v), I shall not use tbe words 
principal and ancillary. It is not strictly 
correct to say that, in a suit for specific 
performance of a contract, the execution 
of a conveyance is the principal reliet 
and possession is secondary and ancillary. 
It is, indeed, difficult to say in the abs¬ 
tract that a certain relief is the primary 
relief claimed 1 would prefer to rest my 
judgment on the ground that a suit for 
specific performance is, in its essence, 
different from a su't for possession, and 
the mere fact that possession is also claimed 
does not render the suit any tba less a 
su't for specific performance. 

I may observe that the agreement on 
wh'ch the suit is based, far from indicat¬ 
ing an intention not to give possession, 
contains evidence of the fact that the par¬ 
ties intended that possession should b« 
given. 

_ _ _ f=i 
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The view taken in Nihal Singh v. Sewa 
RaM[$) ,a decision of a S’ngle Judge,supports 
my conclusion In Mad a n Mohan Singh 
v. G'ja Prosad Singh (4) the Calcutta 
High Court took a different view; but there 
is no discussion of the prirciple, and we 
find merely a statement to the effect that 
a suit for specific performance is, in sub¬ 
stance, a suit for possession. Go pal Das v. 
Parmanand (5) is a decision of a Single 
Judge of the High Court of habere and 
it affords v^ry little assistance, because in 
the judgment it is assumed that a sale had 
already taken place and, therefore, the <uit 
could not possibly be regarded as one for 
spec’fic performance of a co itract to sell, 
though I must say, with all respect, that 

it is fa" from clear how th t re could be a 
completed oral sale, the cons : deration being 
stated to be Rs. 4,250. Naths Khan v. 
Muhammad Khan (9) is a case from the 
Punjab, and the learned Jud *e who decided 
it followed Madan Mohm Singh v. G ija 
Prosad Sin°/i (4) on the ground that he 
c3ull not fiud am authority to the con¬ 
trary although his own inclination was the 
other way. 

I hold that the su’t is a suit for specific 
performance of a contract to sell. 

Mr. Alladi Krlshnaswami Ayyar, the 
leam.'d Vakil for the defendant, very 
strongly relied upon Krislvn am mil v. Sun- 
dararaja Ayyar (6). It was held in it that 
a plaintiff, who had obtained in a previous 
suit a decree directing the defendant to 
execute a sale-deed was not tarred after 
obtaining the conveaance from instituting 
a fresh suit for the recovery of possession 
of the property covered by the convey¬ 
ance. Order II, r. 2 of the Civil Pro¬ 
cedure Code, omitting portions not relevant, 
runs thus: “Every suit shall include the 
whole of the claim which the plaintiff is 
entitled to make in respect of the same 
cause of action; and when a plaintiff 
omits to sue in respect of any 
portion of his claim, he shall not 
afterwards sue in respect of the portion so 
omitted/* The argument advanced is this: 
if a second suit for possession is not bar¬ 
red, it follow that the right to possession 
does not arise out of the same cause of 
action; and if the ri^ ht to possession does 


not arise out of the same cause Of action, 
it is wrong to sav that out of the Sc-me 
contract spring both the lights—the right 
to a sale-deed as well as the right to 
possession. But this ar:ument it n ,res the 
fundamental difference to which reference 
is made in the judgment of Tyabji, J., in 
Krishnammal v. Sundararaja Aiyar(6), bet¬ 
ween a right to possession arising out of the 
contract to sell end the right to possess - on 
based upon the conveyance, a distinction 
also pointed out in the judgment of 
Sargent, C. J., in Nathu v. Budhu 
(ro). If a plaintiff claims in the first 
si.it only a conveyance and omits to 
ask for possession a second suit for 
p )s session based upon the agreement may 
ful; but if the claim to possession in the 
second suit is based upon the conveyance 
obtained in pursuance of the decree in the 
first suit, the cause of action in the second 
sa t is entirely different, a nd the first 
su t cannot operate as a bar. This 
is the eff ct of Krishnammal v. Sun- 
diraraja Aiyar (6) Nathu v. Budhu (10). 
It has been held that in the same suit 
th*re may be prayers both for execution 
of a conveyance and for possessim. It 
I115 also been h Id that a second suit for 
p >ss3ss : on is n>t barred by the previous 
suit in which a mere conveyance was 
claimed. I do not think that there is any 
incons stency in the two sets of decisions. 
The right to possession claimed in the 
second suit must be deemed to be the 
right based upon the Conveyance and not 
arising out of the contract to sell. Th’s 
is, ia my view, the true principle and, 
judged in the light of it, the decisions are 
easily re-concil.able, and the view I am 
tak ; ng is not opposed t 0 the principle 
underlying these various dtcisions. 

In the result I agree with the order 
p reposed by my learned brother. 

v - N - v. Order set aside] 

z * K - Case remanded. 

(10) 18 B. 537; 9 lud. Dec. (n. s.) S67. 


(9) -tOIad, Casj 534J P. W. IL X918. 
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MADRAS HIGH COURT. 

Afpbai, against Appellate Order 

No. i op 1923. ^ . 

'August 22, 1923. 

Presents- Mr. Justice Spencer and 
Mr. Justice Devadoss. 
ARUNACHEDA GOUNDAN— ’petitioner 
^-Defendant—Appei.ua ;t 
’ versus 

SWAMINATHA AlYAR— Plaintiff 

—Respondent. 

Civil Procedure Cods ( Act V of 1908), 5. 47— 
Execution by legal representative of decree-holder 
—Pie 4 of estoppel personal against legal repre¬ 
sentative. 

Section 47 of the Ci/il Procedure Code i> wide 
eiiougiito permit any valid objection to betaken 
by tne judgment-debtor to tu«' ox cution of a 
decree by the decree-holder or kio legal r.*pr e - 
{'euca f ive. 

O.1 an application by the legal r. prescntative 
of a deceased decree-holder, to i-xeyuU: a decree 
obcain-^1 bv the deceased, it is op^-n to th? 
judgn nt-debtor to raise any defenc** such as 
tnat >f estoppel which is personal to the legal 
representative, since the latter combines in liis 
person as such not only th«.v»e rights to v\ v 'i , h 
he hos succeeded on account of the death but 
al. o ch >se obj cti ms to wnich he has rendered 
lijmself liable i-i onscqueticc of his separate agree* 
me it if a.iy witu the juigm?ut-del>ioT. 

Gniianbarvn Chettiir v Krishna Vathiyar, 37 
lad. Cos. 83#; 40 M. 333; ax M. I#. T. 24; 5 I4 W . 
(i 9 17) M. W. N. 74:33 M. I4. J. .3, applied. 

Appeal against an order of the District 
Court,Coimbatore, in A. S. No. 232 of 
1922, preferred against an 01 d r of the 
Court if D strict Mua$'f, D nrinnunm, in 
C. M. P. No. Q9 of 1922, (E. P. R. No. 688 
of 1921 in O. S. No. 697 of 1917) on the 
file of the Court of the District Munsit, 
Uiamalpct. 

FASTS.—In a suit on a mortgage, ths 
judgmsat-debtor pleaded payments to the 
p'j in tiff's son alleged to have been made 
Oi the litters representation that the 
mortgage amount was really his though 
the mortgage was in the name of his 
mother. The Court overruled the conten¬ 
tion holding that such payments even if 
true would not be a proper d : scharge 
of the mortgage and accordingly gave a 
decree to th e plaintiff. Subsequently the 
mother died and .the son applied to exe¬ 
cute the d±cf e e. The iud-unent-debtot 
thereupon pleaded that the son who was 
executing the decree was estopped by his 
prior representations and by receipt of 
payments f*om executing the decree. 


Messrs. 2 \ S'. Ra mas want i Aiyar and !’• 
Sundtram Aiyar , for tne Appellant. 

Mr. K.P. Kfahadeva Aiyar,{01 the Re- 

sp onde nt. 

JUDGMENT.—The finding of the lower 
Appellate Court that Swaminatha Aiyar 
is the legal representative of his mother 
Seethalakshmi, the deceased decree-holder, 
is not and cannot now be challenged. 

The District Judge's refusal to allow 
the appellant to set up in these execution 
proceedings, any agreement prior to decree, 
and his direction to the appellant to 
seek his remedy ill a separate suit can¬ 
not however be supported. Section 47 of 
the Civil Procedure Code is wide enough 
to permit any valid ebjection to betaken 
by a judgment-debtor to the execution 
of a decree by the decree-holder or the 
decree-holder's legal representative. It 
was held in Chidambaram Chettiar \. 
Krishna Vathiyar (ij, by a Pull Bench of 
this Court, that even an agreement made 
prior to the decree as to the manner in 
which the decree should be executed after 
it was passed could be pleaded as a bar 
to the en f orcement of the decree as it 
stood. Here the judgment-debtor can 
raise, in bar of Swaminatha Aiyar's ap¬ 
plication to execute the decree obtained 
by his mother, any defence such as that 
of estoppel which is person .1 to Swami¬ 
natha Aiyar, because the latter now com¬ 
bines in his person not only those rights 
to which he has succeeeded in consequence 
of his mother’s death, but also those 
obligations to which he has rendered him¬ 
self liable in consequence of his separate 
agreement with the judgment-debtor. The 
appeal is allowed on this point and the 
District Mun-if is directed to hear and 
determine the execution petition after 
al’ owing the judgment dedtor to put for¬ 
ward any valid defence that he may see 
fit to raise in the execution proceedings. The 
civil miscellaneous second appeal is 
allowed with costs in this Court. 

v. n. v. Appeal allowed, 

(1) 37 Ind. Cas. 836; 40 M. 233; ax M. I*. T. 2a| 
5 h. W 133; (1917) W. N. 44; 3* U. I,. J. 13. 
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BOMBAY HIGH COURT. (2) Whether the second defendant i s 


Original Civil Jurisdiction Suit 
No. 1379 CF I 9 2 3 - 
September 5, 1923. 

Present: —Mr. Justice Mulla. 
SAREMAE PUNAMCHAND— Plaintiff 

versus 

KAPURCHAND PUNAMCHAND and 
others—Defendants . 

Contract Act {IX 0/1872), s. 151 —Partnership 
— Partner, money borrowed by — Firm, whether 
liable—Trading firm, what is—Buying and 
selling of goods. 

Any partner in a trading firm has an implied 
authority to borrow money for the purposes 
of the business on the credit of the firm, and i.o 
duty is cast on the person advancing the money 
to make any enquiries, and the other partners 
are liable though the borrowing partner may 
misappropriate the money. [p. 550, col. 2.] 

A firm would be a trading firm within the mean¬ 
ing ot the above rule if its business comists 
in buying and selling. A partnership for the 
purpose of buying and selling copper and brass 
utensils is of a commercial nature, and every 
partner in such a firm has implied authority 
to borrow money on behalf of the firm for the 
business of the firm, [p.550, col. 2.3 

In the case of a partnership, however, where 
the business of the firm docs not include the 
buying and selling of goods, no partner can 
borrow money or pledge the partnership property 
so as to bind his co-partners, [p.550, cols.i&2.] 

Case-law discussed. 


liable for the lean or any patt thereof ? 

The plaintiff carries on business at 
Belgaum as shroff and commission agent. 
Vajingji Onkarmal are his Bombay agents 
and he has an account with them. When¬ 
ever the plaintiff comes down to Bombay 
he lives in rooms attached to the firm of 
Vanjingji Onkarmal. One Ganeshmal w^s 
the niunint of tha t firm in 1920. 

The defendants at all times material to 
this suit carried on business in partnership 
in Bombay in the name of Kapurchand 
Shcshmal. The partnership was formed on 
March ir, 1920, and it was dissolved on 
May 28, 1920. The business o' the partner¬ 
ship consisted in buying br..ss and copper 
utensils and selling them. The capital 
brought in by the second defendant was 
Rs. 671. Some capital was also brought 
in subsequently by the first defendant.lt 

transpired at the hearing that there were 
two other partners. The share of each 
of the two defendant® was six annas in 
the rupee, the share of the other two being 
two rnnas each. 

The first and second defendants are 
first cousins. The said Ganeshmal is the 
paternal uncle of the second defendant’s 


Mr. Munsiff, for the Plaintiff. 

Mr. Dapthary, for Defendant No. 2. 

JUDGMENT.—This is a suit to recover 
Rs. 6 ,°od &nd advanced by the plaint- 
tiff to the defendants. 

The plaint states that on May 23, 1920 
the plaintiff advanced to the defendants, 
who then carried on business in partner¬ 
ship, Rs. 0,000 at interest at the rate of 
six per cent, per aunum, but that the 
loan has not been re paid. The first defend¬ 
ant appeared in person and denied the loan. 
The second defendant filed lfis written 
statement He admits the partnership, but 
denies ail knowledge D f the loan, and con¬ 
tends that if it be proved that the loan 
was made, he is not liable f 0 r it as no 
loan was necessary or usual in the busi- 

” e At °. n b y the Atm. 

At the trial of the suit the following 
issues were raised :— cm owing 

(1) Whether the p’aintiff advanced 
Rs. 6,000 to the firm of Ko^rJ a £f e 5 
Sheshmal on May 23, 1920 
paragraph 3 of the plaint? * ** * 


wife. The second defendant used to go 
to the firm of Vajingji Onkarmal to see 
Ganeshma 1 . The plaintiff knew both the 
defendants before the dete of the loan. On 
April 27, 1920, the defendants borrowed 
Rs. 3,000 from Ganeshmal at interest at 
the rate of six per cent, per annum. This 
sum was borrowed by the firm admit¬ 
tedly for the partnership business. The 
loan was re-paid on May 26, 1920. 

The plaintiff's case, as disclosed in his 
evidence, is that in May 1920, he had come 
down to Bombay and that he had taken 
quarters with Vajingji Onkarmal. On May 
22 thi first defendant saw the plaintiff 
at th epedhi o c Vajingji Onkarmal, and 
t 0 ld him thut he hid borrowed Rs. 3 > cc0 
from Ganeshmal, and asked for a loan of 
Rs. 6,000, saying that he would re-pay tb e 
loan with r n two or three mouths. The plaintiff 
asked the first defendant why he wanted 
the lojn. The first defendant said that 
the loan was required for the business of 
his firm. The plaintiff admitted that he 
did not know what the business of the 
defendants was. The plaintiff asked the 
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first defendant to see him the next day when, 
he said, he would give the loan. The 
next day the first defendant went to the 
pcdhi of Vajingji Onkarmal. The plaintiff 
asked JUindunmal, Onkarmal’s son, for 
Rs. 6,000. Kundunmal directed his tttunitn, 
Dipcband, to give Rs. 6,oco to tl e plaintiff. 
Dipchand paid Rs. 6,ooo to the plaintiff 
and the plaintiff was debited with 
Rs. 6,009 6-o in Vajingji’s cash-book, 
Rs. 9-6-0 being the commission chaTged by 
Vajingji on the loan. Three chithis (Exhibit 
A) were then written out by Ganeshmal 
each for Rs. 2,000, and they were signed 
by the first defendant in the name of 
Kapurohand Shesbmal. The plaintiff then 
paid the Rs. b.oootothe first defendant. 

The plaintiff's evidence was corroborated 
by Kundunmal. Entries were produced 
both by the plaintiff a nd by Kundunmal 
from their respective books of account. 
Ganeshmal was at Mar war when the suit 
was heard and be was not called as a 
witness. 

The first defendant said in his evidence 
that he never asked for a loan from the 
plaintiff and that the first time he saw the 
plaintiff was in the Courthouse after the 
summons was served on him. He said that 
he knew the firm of Vajingji Onkarmal 
for lliree years, that he knew Ganeshmal 
who, he said, was a partner in that firm, 
and that he had, on April 27 1920, bor¬ 
rowed Rs. 3,000 from Ganeshmal for the 
business of the firm. He further said that 
on or about May 23, 1920, he went to 
Ganeshmal and asked for a further loan 
of Rs. 6,000. Ganeshmal said that he 
WpuId pay Rs. 5,000 only and that the 
defendant would have to p*ss chithis 
for Rs, 6,000. The first defendant agreed 
and Ganeshmal wrote cut three chithis 
each for Rs. 2,000, being the chithis sued 
upon, and he signed them. Ganeshmal 
then said that he would not pay any 
money unless the second defendant also 
signed the chithis. The fint defendant 
then saw the second defendant an 1 told 
him what had happened. The second 
defendant told the first defendant that 
tke st defendant was a devalio (spend¬ 
thrift), for he had agreed to pass chithis 
for R§. 6,006 for a loan of Rs. 5,000, 
and said that lie did not want to con¬ 
tinue in partnership with him. The first 


defendant also said in his evidence that 
the second defendant having refused to 
sign, saw Ganeshmal. Ganeshmal then 
took out from a box some pieces of paper 
saying that they were the chithis and 
tore them up. I think that the first 
defendant’s denial of the loan is false 
and he told a deliberate untruth to save 
the second defendant from liability. I 
accept the evidence of the plaintiff and 
of Kundunmal and hold that the plain¬ 
tiff lent to the firm of Kapurchand Shesh- 
mal on May 23, 3920, Rs. b,ooo at 
interest at the rate of six per cent, pel 

an num, 

The firm, as stated above, was dis¬ 
solved on May 28, 1920. Different ver¬ 
sions are given by the first and second de¬ 
fendants as to the circumstances in which 
the firm was dissolved. The first defend¬ 
ant's version has been set out above. 
The second defendant denied in his evi¬ 
dence that the first defendant ever told 
him that he had a 1 ranged for a loan of 
Rs. 5,000 by passing chithis f or Rs. 6.000 
or that he ever called the first defend¬ 
ant a devalio. The second defendant says 
that the reasen why he did rot want to 
continue as a partner was that the 
first defendant lived at Dahisar and that 
he did not attend regularly to the busi¬ 
ness of the firm. I accept the second 
defendant's version. 

►*1 he next questionis, whether the second 
defendant is liable for the loan. The 
plaintiff admitted in his cross-examination 
that the second defendant had no con¬ 
versation with him about tfie loan, tut 
he added that two cr three days after 
the loan was made, the second defend¬ 
ant saw him near the Pydhowni lemple 
and told him that he had paid Rs. 3,000 
to Ganeshmal out of the money borrowed 
by the firm from the plaintiff. The 
second defendant denied that he ever 
had any such conversation with him. I 
do not accept the plaintiff’s evidence 
on this point. I think that the plaintiff's 
object in saying what he did was to fix 
the second defendant with knowledge of the 
loan. 

Such being the facts of the case the 
question arises whether the second defend¬ 
ant is liable for the loan. It was con¬ 
tended on hie behalf that no loan waj 
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necessary or usual in the kind of business 
done by the partnership and Ihat no 
liability, therefore, attached to h m in 
respect of the loan, and reliance was 
placed on section 251 of the Jndan 
Contract Act, 1S72. The section is as 
follows :— 

Each partner who does any act neces¬ 
sary for, or usually done in, carrying on 
the business of such a partnership as 
that of which he is a member binds his 
co-partners to the same extent as if he 
were their agent duly appointed for that 

purpose ” 

The quest'on, therefore, is whether ti e 
act ot the first defendant in borrowing 
the money from the palaintff for Ihe 
partnership business was an act necessary 
for, or usually done in, carrying on bush ess 
of such partnership as that of which Ihe 
first defendant was a member. The lead¬ 
ing English case on the subject is Bank of 
Australasia v. Breillat (1). I n Ihat case 
the Judicial Committee of the Privy 
Council observed as follows :— 

“Every partner is, in contemplation of 
law, the general and accredited agent of 
the partnership; or as it is sometimes 
expressed, each partner is praefiosllus. negetus 
societatis ; and may, consequently, bind all 
the oth e r partners by his acts, in all 
matters which are within the scope and 
objects of the partnership. Hence, if the 
partnership be of a general commercial 
nature, he may pledge or sell the partner¬ 
ship property; he may buy goods on account 
of the partnership; he may borrow money, 
contract debts, and pay debts on account 
of the partnership, he may draw, make, 
sign, indorse, accept; transfer, negotiate, 
and procure to be discounted, promissory 
• notes, bills of exchange, checks, and other 
negotiable paper, i n the name and on 
account of the partnership.’* 


f, hamp (2). Where, however, the business 
is not of a commercial 1 ature, e.g., wlere 
it is professional business Hedley v. 
Bainbridge (?) f or even the business of a 
farmer [Greenshde v. Dower (4), or a 
quarry worker Thicknesse v. Bromilow (5)], 
where there is no buying and sellbg of 
goods, or an auctioneer [Wheatley v. 
Smlthers (6), no partner can borrow or 
pledge the partnership property so as to 
bind his co-partners. In the auctioneer's 
case referred to above, the question was 
whether an auctioneer was a trader, and 
the Court held that he was not R dlcy, J., 
saying that buying and sellij g were 
essential features of trading z id 11 at an 
auctioneer docs not buy and or b sells Ibe 
foods of others. Upon appeal that deci¬ 
sion was reversed upon the f round that 
the partner^h p lad a «h<p, 1 Lai lie 
business was s< melhii g fr ri hu Ilf i\ 11 r.t 
of an auctioneer and that it “ cor.tcmp’at- 
ed the sale and the purchase of goods and 
porperty as part of the business of the 
partnership.* 

"Where a firm is a tradii g firm, so t] at 
one partner can borrow money for Ihe 
purpose of the btsTess or. tie cTcc’t of 
the firm, no duty is cast on the perron 
advancing the money to male any briber 
inquiries : per Blrclbuin, J., in GheU v. 
Eaten f7). and the other partners are 
liable though the borrowing partner may 
misappropriate the money, see ill. (b) to 
section 251. 

The partnership business in the present 
case consisted in buying copper and brass 
utensils and selling them. It was a 
partnership of a commercial nature,ard the 
first defendant had, therefore, ar. in p lie d 
authority to borrow money for the firm. I # 
therefor, hold that the second deferdr.nt 
is liable for the loan. 

The conclusion to which I bare come 


The above case is an authority for the 
proposition that any partner in a trading 
firm has an implied authority to borrow 
money for the purposes of ” the business 
on the credit of the firm. But the firm 
must b e a trading firm, a firm would 
be a trading firm if its business consists 
in buying and selling: Higgins y Beau - 


(1) (1847) 6 Moo. P. C. 152 at 

-1891 *3 B.R, ©421 79 R. R, 24. 


P* I93J « Jur. 


is conuiuieu vy junner lacis proved «n 

(2) (1914) 3 K. B. 1192 at p. 1194; 30 T. It. 
R. 687. 

( 3 ) (1842) 3 Q. B. 316; 2 G. & D. 483; ix 
L. J. Q. B. 293; 6 Jar. 853; 114 R. R. 527; 61 R. 

R. 239* 

(4) (1828) 1 Man, &R j. 640; 7 B. & C. 6351 

6 H (?• 8 ’) B - x 55 »* 3 * R- R. 272. 

-J 5 ) (1832) 2 Ci & J. 425; H.J.EX. i8|I 
Dowl. P. C. 57 ®: 2 Tyr. 49c; M9 E . r. ,8o ; 37 R. 
K. 752. 

( 6 ) (1907) a K. B. 684; 7 6 It. J. K. B. 9©of 

97 ,\- *3 T. 1 * R- i»j. 

(7) ( i 8 7I) 3* T, 330 at p, jji. 
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the case. The loan from the plaintiff 
was not the first loan obtained Ly the 
firm. Before that loan was obtained the 
firm had, on April 27 1920, borrowed 
Rs. 3,000 from Ganeshmal admittedlyfor 
tfu partnership business. Moreover, the 
second defendant admitted that if it be¬ 
came necessary, any one partner could 
borrow money for the firm. In this con¬ 
nection it may be observed that about 
the time the loan was obtained from the 
plaintiff, the firm had utensils of a value 
of between Rs. 700 and Rs. 1,000 only, 
the cash in hand was about Rs. 115, and 
the outstandings due to the firm were 
between Rs.2oo and Rs. 400. If the busi¬ 
ness had to be continued—and it was a 
business in which there were four partners— 
it was necessary, I think, to buy further 
stock in trade. I have no doubt in my 
mind that the object of the loan taken 
from the plaintiff was for the purposes of 
the partnership business as stated by the 
first defendant. 

There is one more point to which I may 
here refer. It relates to the application 
of the money borrowed from the plaintiff. 
It is admitted that the loan made by 
Ganeshmal was re-paid on May 26 1920. 
The second defendant said lhat the first 
defendant paid it, but he d’d not know 
- from what source. The first defendant 
admitted that he re-paid the loan. The 
question is, whence came the money to 
re-pay the loan. The first defendant's 
evidence on th : s point was full of con¬ 
tradictions. He first said he cot the 
money from a Marsvari named Foja. He 
then said that hegot it from a b«»xiu his 
shop at Dah sar. When he was asked how 
the monies came in his box, he sa d that 
he had sold gold ornaments about two or 
two and a half months piiorto May 26, 
1920, and that the sale proceeds were 
kept by him in the box. He was unable 
to give the name of the person to whom 
he sold the ornaments nor cculd he, he 
said, point ottt the shop where he sold 
the ornaments. I decline to believe the 
first defendant when he says that he 
re-paid Ganeshmal out of money realised 
from the sale of ornaments. The story 
about the sale of ornaments seems to me 
t* be » invention, I am inclined tg 


think that Ganeshmal was paid out of the 
Rs, 6,000 borrowed form the plaintiff. 

I, therefore, pass judgment tor the 
plaintiff against both defendants for 
Rs. 6,coo with nterest thereon at the rate 
of six per cent, per annum from May 23, 
1920, costs and interest on judgment at 
six per cent. 

The findings on the issues will be: No. 
(1)—In the affirmative, No. \2) —In the 
affirmative. 

Z. K. 

Suit decreed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1737 of 1920. 

June 15, 1923* 

Present: —Mr. Justice Newbould and 
Mr. Justice Rankin. 

MONMATHA KUMAR RAY— 
Plaintiff—Appellant 
versus 

JOSADa LAL POdDER and others— 
defendants— Respondents. 

Landlord and tenant — Non-transfer.ible occupancy 

holding transferred by raiyat—Kabuliyat exeett, din 
fivourof transferee —Rajyat in occupation — Land¬ 
lords’ right tore-enter—Abandonment Or repudiation 
of landlords’ title—Ornissin to pay rent t u heihir denial 
of title — Ex parte decree, when to be Passed • 

A mere transfer of a holding ly a raiy a t of a 
non-transferable occupancy holdh g, apart from 
any other consideration does not give the landlord 
a right to re-enter if the tenant, tians'eic r, ac¬ 
tually remains in occupation of the land. There¬ 
fore, ifthr raiyat exe«utcs a kabuliyat in favour 
of the transfer e and decs not repuo:ate tLe 
relation hip of landlord and tenant letween him¬ 
self and the original landlord, and nordoes he (x* 
pr ss his unwillingness to pay rent to the original 
landlord, the latt.r is not entitled to recover 
khas possession of the land* IP- 552, <o!s. 1 & *.J 
Rajani Karta Biswas v. Ekkcwri j Das, 34 C. 689; 
ix C.W.N. 8ii{7 C. L. J. 78 and Sepcrjan v. 
Ratndeb Rai, 53 Ind. Ca6. 360 ; 24 C. W. N. 1x7, 
referred to. . 4 

A. more omission to pay rent is not a d e ploJ 

of Jtndlord'f title, [p. 332, cc|. a.} 


I *§*1 


55 2 INDIAN CASES. 

MONMATHA KTJmAR RAY Vi JOSADA bAl< PQDDER; 


Bven If a case is heard eg'part*, it is the duty of 
the Court to consider the interest of the absent 
patty and not to pass a decree except on proof 
by the plaintiff that he is entitled to that 
decree, fp. 152, col. 2.) 

Appeal against n decree of the Addi¬ 
tional Subordinate Judge, Dacca, dated the 
19th March 1920, modifying that of the 
Munsif, .Second Court of that District, 
dated the 5th July 1910. 

Bobus Surendra Nath Guha and Surja 
Kumar Guha, for the Appellant. 

Babus Jogesh Chandra Roy, Satis 
Chandra Chowdhury and Gopal Chandra 
Das, for the Respondents. 

Babu Biraj Mohon Mazumdar, for the 
Respondents. 

JUDGMENT. —This appeal arises out of 
a suit in ejectment. The defendants No s . 
2 and 3 were the owners ol a non-trans- 
ferableoccupancy holding under the plaint¬ 
iff. They mortgaged their interest to 
defendant No. 1 who subsequently pur¬ 
chased that interest i n execution of his 
mortgage decree. After that the defend¬ 
ants Nos. 2 and 3 executed a kabuliy a t 
in favour of defendant No. 1 and remain¬ 
ed in possession of the land. The Munsif 
gave the plaintiff a decree on contest 
again9t the defendant No. 1 and ex parte 
against the defendants Nos. 2 and 3 who 
did not appear i n the suit. The plaintiff's 
title was declared and it was directed 
that he should recover khas possession of 
the same as against the defendants. On 
appeal the findings ol fact of the First 
Court were upheld but the decree was 
varied to the extent that the prayer for 
khas possession as against defendants 
Nos. 2 and 3 was rejected; but it was 
declared thal the defendant No. 1 had 
no title to the disputed land as against 
the plaintiff. Against this decree the 
plaintiff has preferred this second appeal. 

There is a considerable amount of law 
dealing with the question of the light 
of the landlord to re-enter the land of a 
non-transferable occupancy holding after its 
transfer by the tenants, hut in no case has 
it been held that the mere transfer apart 
from any other consideration gives the 
la ndlord ? right to re-enter when the ten - 
ant,transferor, actually remains i n occupa- 

tio “ °1 f. he c la ^ d - The latest case cited 
on behalf of the appellants and that 

which *3 meat favourable to his conten¬ 


tions is that of Rajanl Kanta Biswas v, 
Ekkowri Das (1). But in that case it was 
found that the tenant had rot only trans 
ferred his holding but had also repudiated 
the existence of the relationship of land¬ 
lord and tenant between himself ard the 
original landlord. Here there is no such 
finding and what is more there is no such 
allegation in the plaint. In the plaint, 
as against the original tenants, the plaint¬ 
iff's case rests solely on 1 he allegation 
of transfer and the execution of kabuliyat 
in favour of the tians erne. It Js r.ow 
suggested that we ought cn a considera¬ 
tion of the facts to hold that there has 
been an abandonment because it has been 
found by the Munsif that the defendants 
Nos. 2 and 3 have not expressed their 
willingness to pay rent to the superior 
landlord. But a mere omission to pay 
rent is not a denial of the landlord's 
title, and there is neither the allegation 
nor a finding that these tenants ever 
refused to pay rent to the plaintiff. The 
latest authority on the point is the case 
cf Separjan v. Ramdeb Rci (2) and 
that supports the view we take that . 
on the facts alleged in Ihe present case 
the landlord is not entitled to recover, 
possession. It is argued Ibat as defend¬ 
ants Nos. 2 and 3 did not appear before i 
the lower Appellate Court the decree 
should not have been modified in their 
favour. Even if a case is heard ex parte 
it is the duty of the Court tc consider the 
interest of the absent party and not to 
pass a decree except on pi oof by the 
plaintiff that he is entitled to that decree. 
Here the plaintiff possiblj’ by oversight 
omitted not only to prove that but even to ; 
allege the facts necessary to support the 
decree which he obtained in the Court of 
the Munsif. We, therefore, affirm the 
decree of the lower Appellate Court and dis¬ 
miss this appeal with costs, one-half to 
defendant No. 1 and one-half to defend¬ 
ants Nos. 2 and 3. 

Appeal dismissed . 

s. D. 

JO 34 S- 68 ft xi C. W. N. 8x1; 7 c. b. J. 7*. 

(a) 55 Ind.Cas. 3O01 a 4 C. W. N. 1 x ; . 
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, OTOH JUDICIAL COMMISSIONER S 

COURT. 

Civic, Revision No. ioi of 1923. 

September 6, 1923. 
Present:— Mr. Wazir Hasan, A.J.C. 
BADRI PRASAd— Defendant — 

Applicant 


LAHORE HIGH COURT. 

First Civil Appeal No. 2743 of 1915,- 

October 25, 1920. 

Present: —Hr. Juslice Cbevis and 
Mr. Justice Scott-Smith. 

The SECRETARY of STATE for 
INDIA in COUNCIL— Defendant— 


versus 

MURLI DHAR—Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1908 ).s. 115, 
O’ * 1 , r. 17 —Provincial Small Cause Courts 
Act (IX of 1887), s. 25— Amendment of pleadings, 
refusal to allow—Revision. 

. An application for leave to amend a pleading 
is not a case, and no revision would, therefore, 
lie either under section 115 of the Civil Proce¬ 
dure Code or under section 25 of the Provincial 
Small Cause Courts Act, against an order refusing 
leave to amend. 

Civil revision against an order of the 
Additional Judge, Small Cause Court, 
Lucknow, dated the 17th May 1923. 

• -Mr. Mohammad Ayub, for the Applicant. 

Mr. Ram Bharosay Lai, for the Opposite 
Party. 

JUDGMENT. —This is an application 
under section 25 of the Provincial Small 
Cause Courts Act. The applicant is the 
defendant in a suit for the recovery of rent 

a certain shop. That suit is still pending 
in the Court of the Additional Judge of the 
Court of Small Causes, Lucknow. The 
defendant applied for leave to amend 
bis pleadings. The lower Court by its 
order dated the 17th May 1923 refused to 
grant the leave asked for. The applica¬ 
tion before me is for the purpose of get* 
ting the order of refusal revised. 

The application for leave to amend is 
not in my opin'on, a case, and, therefore, no 
revision would lie against an order refusing 
to grant, leave to amend either under 
section 25 of the Provincial Small Cause 
Courts Act or under section 115 of the 
Code of Civil Procedure. The applica¬ 
tion is dismissed with costs. 

Application dismissed. 

2. K. 


Appellant 

versus 

GHULAM RASUL KHAN— Plaintiff 

—Respondent. 

Custom — Rajputs — Proof — Intermarriage- 
Tailoring profession. 

Where a person claims to be a Mohal Raj/vt, 
the mere fact that the various members of his 
family have worked at tailoring cannot itself be 
regarded as any proof that he is not a Rajput, 
for men of all castes follow the trade. But 
where the origin of the family is unknown and 
they are described in the revenue records as 
khayyat (tailors) Mohal and there is no proof 
that whoever first caused the entry to be made 
had any real title to the use of the term Mohal, 
nor is it proved that the family have been inter¬ 
marrying with Rajput families, it is insuffi¬ 
cient to establish that the family are Mohal 
Rajputs, [p. 555, col. 2,] 

Where a family has been intermarrying with 
Rajput families, it is very strong evidence of its 
Rajput origin. What would satisfy the Rajputs 
of the countryside would be enough to satisfy 
the Courts, [p. 556, col, i.j 

First appeal from a decree of the 
Senior Subordinate Judge, First Class; 
Ludhiana, dated the 24th June 1915. 

Mr. Herbert, Government Advocate, for 
the Appellant. 

The Hon’ble Pandit Sheo Narain, R, B„ 
and Bakhshi Teh Chard, for the Respond¬ 
ent. 

JUDGMENT —The plaintiff in this case, 
GhuJam Rasul, has been given a decree 
declaring that he is a Rajput by caste, 
and that he ought to be recorded in the 
revenue papers a i a Muhammadan Rajput , 
The Secretary of State who is the del end- 
ant in this case appeals to this Court. 
The (jdestion for decision is whether the 
plaintiff has succeeded in proving that he 
is a Rajput. In the Revenue Records the 
plaintiff’s family has been shown since 
1852 as holding land, their caste being 
described as Khayyat Mohal. The case 
for the plaintiff is that Khayyat does 
not denote a tribe, but merely a pro¬ 
fession, viz., tailoring, that his got Is 
Mohal and that hi6 real tribe is Rajput 
and on his behalf it is urged-that there 
is no other tribe except that of Rajputs 
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which. contains a got of the name of Mc'hal. 
The plaintiff resides in the Ludhiana Dis- 
tr’ct, and owns land in three -wlV'es. 
The Revenue Records of Mouza Shj.hna 
give his pedigree back as far as his great¬ 
er eat-grandfather Nathu. The further 
pedigree propounded by the pl.intff is 1o 
be found n Exhibit A, which shows Nathu 
as one of the four sons of Khana. Be¬ 
yond Khana the pedigree is traced back¬ 
wards by the Mira si who has been pro¬ 
duced as a witness for the plaintiff in 
this case for anothar 13 generations when 
we come to a man n\med Mohal. Wit¬ 
nesses in support of the ped : giee pro¬ 
pounded have been called from two villages 
in the H-zilka Tahsil, viz., Mohlar.wcla 
Khera and Ina Khera. The Revenue Re¬ 
cords of these two villages give ped grees 
of the witnesses back as far as Khar a. 
Now it may be admitted tor the sakecf 
argument that these witnesses are Mohr.I 
Rajputs, and that they are descended from 
Khana who was himself descended in the 
13th gener a thn from Mohal, and it is 
also clear ti at the plaintiff is shown by 
the Revenue Records of Shahna village to 
be a descendant from Nathu, but the leal 
question is whether there is any sufficient 
proof that Nithu is descended from Khar.a. 
Nathu is alleged to be one of the lour 
sons of Khana, and if this is correct, the 
plaintiff has evidently as much claim as 
the witnesses who appeared, on his behalf 
to be a member of Ihe Rajput tribe. The 
evidence shows'that up till a short time 
before the suit was brovght the plaintiff 
was not sure whether he was a Jat or a 
Rajput, though he claimed to be one or 
the other and in 1902 when he applied 
for admission to an intermediate examina¬ 
tion of law he described himself as a 
Muhammadan Rajput, though in a letter to 
the Deputy Commissioner dated the 3 6th 
May 1912 the plaintiff, whi’e fssertiug 
that he is a Mohal does not seem to he 
sure whether he is a Rajput or a Jat 
(see page 229 of the paper book) and 
merely urged that if he was not a Raj pul, 
at least he was a Jat. From the e\i- 
dence given by-the plan Tiff j n th : s cr.se 
it is clear that shortly be f ore the institu¬ 
tion of this case the plairtiff a.me 
across certain vi.lages in the Faozepcie 
District where Mohal Rajputs reside * * 


then a pedigree Exh bit P. A. was drawn 
vpbv Yakub ( P. W. No. 3) with the help of 
Nura Mira si (P. W. No. 4) and others. As 
already explained the only doubtful point 
in connection with the pedigTee table is 
whether Nathu, plaintiff's great-gieat- 
grand-fatl.er, is one of the sons of Khano. 
If this link be accepted as correct, plaint* 
iff's case is proved, otherwise there ap¬ 
pears to be nothing to be said in support 
of the plaintiff's claim except that his 
family has always been shown in the 
Ludhiana Revenue Records as Mohal. Nura 
Mira si is 0 witness on whom the learned 
Subordinate Judge has placed great reliance 
saying that he is astonished at his wonder¬ 
ful memory. Now, Nura as Mirasi of the 
witnesses—who have supported the plaint¬ 
iff in this case, presumably knows their 
pedigree table very' well. The pedigree 
table from Nathu downwards the plaintiff 
himself could, of course, easily supply. 
When questioned by the Subordinate Judge 
as to the plaintiff's pedigree the Mirasi 
cou’d go down no further than the two 
sons of Nathu. So that all that the 
M rr.si had to learn by heart in order to 
give the evidence which he has actually 
given in Court was three fresh names, 
viz., the name of Nathu whom he alleges 
to be one of the sons of Kihana, and 
Nathu's two sons, Shodi and Plr Bakhsh. 
If the Mirasi really knew these names 
befo r e, his evidence may be true, hut if 
he had no knowledge at all of Nathu or 
any of the descendants of Nathu, then 
as already stated he had only to learn 
thr»e fresh names in order to give the 
ev : dence which he has given in Court. 
We fail, therefore, to see where the proof 
ol marvellous memory comes in. 

The learned Sub-Judge seems also to 
have been greatly impressed by that por¬ 
tion of the evidence of this witness which 
deals with the verse recited by his giar d- 
fatl er showing the migration of Mohals 
from Bh.tner to the Southern Punjab. 
But granting that there was a migration 
of Rajput Mohals from Bhatner to the 
S 'uthern Punjab, it by no means ne cs- 
satily follows tLat plaintiff is a descend¬ 
ant of these micrants. As to the wit¬ 
nesses. P. W. Nos. 5 to 17 who come Jrom 
Moh'anwala Khera erd ]i a Khera and 
claim plaintiff a§ a newly found cousin 
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and assert unanimously that Khana bad 
four sons, one of whom was Nathu, we have 
no hesi'ation in refusing to rely on such 
ev*deuce. Take for instarce the evidence 
of Qutba (P. W. No. 12) although this man 
like all others clearly asserts that Khar.a, 
his great great-grandfather, had four sons, 
of whom was Nathu, and that Nathu’s 
descendants are living at Shahna, in 
cross examination he was forced to admit 
that he does not re-collect the names of 
his grandfathers three brothers. Now if 
he cannot remember the names of his 
grandfather's brothers, it itands to reason 
that he cannot recollect the name of lis 
great-great grandfather's brother. We are 
told that the distance between Shr.Jna 
and the two vl ages fr< m witch these 
witne ses come is somewl at over 30 m les. 
It seems rati er improbable that if th s 
family which sett ed in Shahna four 
generations back had cousins revd n? only 
a distance of about 30 mi’es away, there 
shou’d have been no connection kept up 
between branches, no txchange of visits 
at times of marriages, deaths, etc., and 
that pla'ntiil sboub* l,ave had no know¬ 
ledge of these relations until a short t me 
before suit. All the witnesses say that 
their acquaintance with the plaintiff is 
qute recent. We are, therefore, utterly 
unable to rely on the oral evidence which 
has been produced in support of the 
pedigree table propounded by the plaintiff. 

Setting aside this pedigree tree the 
plaintiff's case seems to rest so’ely on 
the fact that his family has been 
described as Khayyat Mohal in the Revenue 
Records. - On behalf of the pla'ntiff it is 
argued that Khiyyat is a profess'on and 
not> a caste and that other people have 
similarly been described in the Revenue 
Records by the n^me of their profess on 
and not of the’r tribe. It is also urged 
tint no tribes except Rajputs have any 
the name of Mohal. There seems 
little doubt that Mohal is H12 Lame of a 
sub-division ot the tribes of Rajputs, and 
so far as the evidence in this case sho^s 
there is no other tribe in the Punjab 
which has a got of the name of Mohal. 
But the fact remains that ihe origin of the 
plaintiff's family i s quite untr ied, and 
there is no proof that Nathu, or whoever 
t was, who first got the qame of the 


family enterediu the Revenue Records as 
Mchal, hod any real claim to be so 
described. On p age 148 of Rattigan’s 

L<iw, 8th Edit o n ; 
wUbc found certain Term rks as to different 
tribes haying the san e got or nan e but 
Rai Sahb Sheo Naiain ar; ues that got 
and gotta are not the same thing. 

It iselsoargued on b, half of the plaint¬ 
iff-respondent that a s ngle family cannot 
possilly constitute a get of any trite. 
The simple fact, however, is that we have 
this one family descended from Nalhu 
res’dmg in the H'dhiana District, Lut the 
origin oi the family is ui knovn and that 
the only descr priori oi them in Ihe 
Revenue Records ’s tbatof Khayyat Mohal, 
and, as already stated there is no proof 
that win ever first caused this entry to he 
made had r n y real title to the use of 
the term Mohal. The mere fact that 
vari; members of the family ha\e w ( rk« 
ed at tailoring cannot itself be regarded 
as any proof that the plaintiff is rot a 
Rajput, for as is stated in Ihbetson’s 
Census Report, page 333, which has been 
quoted bv the learned Subordinate Ji dge 
men of all cas'es fellow the trade.' 'Ihe 
history oi th*> Shahna village drawn up at 
the Revised Settlen ent of 1852 (see page 
24 of the paper-book) certainly shows tl at 
one Sardar Bakhta got the village re¬ 
founded by sending for people from Nabha 
and Patiala and elsewhere. It throws no 
further light on the case as no mention of 
any Mohal is there made. The Mira si, 
Nura deposes that Nathu migrated from ’ 
Rania to Shahna, and the learr.ea Sub¬ 
ordinate Judge says that this is supported 
by the evidence of Sardar Dal Sii gh and 
his report which is contained in Exhibit 
D-25 which is printed at page 228 of the 
paper-book. We have, hewever, in vain 
searched the e\idence of Dal Singh aid 
his report for ?ny mention of such migra¬ 
tion. The conclusion at which we arrive 
is that so far as is known there are no 
persons in the Punjab who have any real 
right to be described as Mohals except 
Rxjpuls and some Jals who rightly or 
wrongly claim that they are really of 
Rajput origin. So far at least as the 
record of this case goes, it is not apparent 
that any one else has a ri* ht to describe 
himself as Mohal. B:.t still in the absence 
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of any satisfactory proof that the plaint- 
ff’s family have any leal right to describe 
themselves is Mnhals we consider that the 
plaintiff has failed to prove that he is a 

R if the plaintiff really i» a Raj pat it is a 
great pity that he has not gone into the 
witness-box and given information as to 
th“ families into which he and Ins brothers 
and sisters, his father, his uncles and aunts 
have married. Had he proved that his 
family has all along been intermarrying 
with R ijpui families this would have been, 
in our opinion, very strong evidence m his 
favour. What would satisfy the Rajputs 
of the country-side would probably be 
enough to satisfy the Courts for it is not 
e ,sy to deceive the country-side. But 
apparently the only piece of evidence as 
to where plaintiffs family have been 
seeking marriages is the statement 
of Rai Bahadur Sardar Dal Singh, 
that Nathu's family intermarry with 
Chhimbas alone ; no details are given, 
so we are not prepaied to regard this 
statement as conclusive* But, even leav¬ 
ing it out altogether, tbe fact remains 
that plaintiff has altogether omitted to 
enlighten the Court as to where the 
family has been contracting marriage 

alliances. , , . .. .. A 

It is also urged on belralf of tlie dcloncl" 

ant that the suit is time-barred, and 
that a declaration wh : ch practically 
amounts to 3 n order for correction of 
Revenue Records cannot be made by a 
Civil Court. It is however, unnecessary 
to discuss these matters, as on the merits 
we consider that the plaintiff has quite 
failed to prove that he is a Rajput. 

We accept the appeal and dismiss the 

suit with costs in both Courts, 

y h. 

Appeal accepted. 
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CALCUTTA HIGH COURT. 

Civn, Rule No. 889 of 1921. 

March 23, 1922. 

Present :—Sir Lancelot Sanderson, KT.; 

Chief Justice, and Justice Sir Thomas 

Richardson, Kt. 

AFSAR KHAN— Defendant- 

Petitioner 

versus 

SHABU MONDAL— Plaintiff- 
Opposite PARTY. 

Civil Procedure Code (Act V of 190&); O, 
XL I, r. 27 —-Oaths Act (X of 1873), s. 5— 
Appellant willing to take oath — Additional 
evidence—Failure to record reasons—Irregularity 
— Proceedings , whether vitiated. 

A suit to recover a debt was dismissed in the 
Trial Court. On appeal th? first Appellate Court 
after earing arguments, called upon the Counsel 
for both parties to produce their clients on a 
ce rtain day if possible so as ‘'to enable it to con¬ 
front one with the other and to put questions 
to them upon the* facts mateiial to the case.'* 
The plaintill came to the Court but not the othel 
party and the Court asked him if he could state 
i.y the Quran if his case was true. The 
appellant said that lie could flo so. After this, 
the appellant eventually got a decree. The de¬ 
fendant appealed to the High Court : 

Held, (1) that if the answer to the question put 
by the first Appellate Court was to fee taken as 
additional evidence then the proceedings wore 
irregular under O. XU, r. 27, Civil Procedure 
Code, as the Court had failed to record rear c ns 
for the admission of the evidence* [p. 357, col. x.] 

(a) that if the answer was rot t 0 be regarded 
as additional evidence in view of the fact that 
the appellant was not actually called upon to take 
his oath upon the Quran, then the position w« 
even worse for it Was impossible to say that the 
answer given could have had no effect on the mind 
of the judgej [p. 557, col. 2.] 

(3) that, therefore, it could not be said that 
the irregularity was not such as to vitiate the 
proceedings. [p. 557 , col. 2 0 

Mr, Dines Chandra Ray, for the Peti¬ 
tioner, 

Mr. Lai it Mohan Banerjee , for the Op* 
posite Party. 

JUDGMENT. 

Sanderson, C. J —This Rule was grunted 
to show cause why the decree complain¬ 
ed of sbotfd not fee set aside and such 
order passed as to this Court might seem 
fit. The decree complained of was a decree 
made in consequence of the judgment by 
the learned Subordinate Judge on the 
3rd of August 1921. 

The suit was brought by the plaintiff to 
recover money alleged to have been lent 
by the plaintiff to tht defendant, 
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The Court of first, instance dismissed 
the suit. The plaintiff then appealed to 
the learned Subordinate Judge and argu¬ 
ments were presented to the learned Sub¬ 
ordinate Judge on th e nth and 12th of 
August 1921. The judgment, as I have 
already said, was delivered On the nst of 
August. By that judgment th e learned 
Sjbordinate Judge overruled the decision 
of the Court of first instance, allowed 
tlr; appeal, and decreed the suit for 
Rs. 120 plus Rs. 20 as damages. In the judg¬ 
ment the learned Jud;e discussed Ihe 
evidence which was given on the one sid e 
and the other, and came to the conclusion 
that the plaintiff had made out his case. 

The petition upon which this Rule was 
granted alleged that on the 20th of 
August Ihe learned Judge called on the 
Pleaders for the opposite part}, (that is 
the plaintiff), to produce the plaintiff 
before him in order to see whether he 
was in a position to assert his claim 0.1 
a Qoran. It was further alleged that 
the plaintiff appeared before him with 
a Qoran in hand and stated before the 
learned Judge that the money was really 
due from the defendant to the plaintiff. 
The learned Judge has given a statement 
of what in fact tooic place. The learned 
Judge said that the statement i n 
paragraph 9 was not correct. He said 
what happened was as follows :—‘' j 
asked the Pleaders on both sides to 
produce their clients on a certain day, 
if possible, so as to enable me to 
confront one with the other and to put 
questions to them upon tbe facts 
material to the case * on the day 
appointed or some other date the 
appellant ( i . e., the pla nt#?) came to 
Court, but not the other party and I 
askifed the appellant (i. <?., the'plaintiff) 
if he could fcfate by the Qoran if h : s 
case was true. He s<.id he could do so. 

had no Qoran with him at the tim e 
as tar as I could make out.” 

It stems to me that this was an 
trregitla r.ty on the part of the iearned 
Judge. There could only be one object 
in asking such a question, and that was 
.. purpose of the learned Judge 
Bitisfymg Jmnself as to the truth of the 

plaintiff's story; and the learned Vakil 

Who appeared for the plaintih in this 
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Court h is agreed that that must have 
been the object of the learned Judge in 
asking the quest on. 

The matter moy he looked at from two 
points ol view r . If the answer to the 
question whch was put by the learned 
Sufcord nale Judge is to be taken as 
additional evidence, then it seems to 11 e 
th t the learned Judge has r.ot complied 
with the proviso ns of O. XU, 

r. 27, clause (2). Civil Procedure Code, 
which provides that “wherever addi¬ 
tional evidence is abewed to be 

produced by an Appellate Court, the 
Couit snail record the reason for its 
admission.” In this case on the record 
there is no note or reference to the fact 
that the plaintiff was called before the 
learned Judge and that this question 
was put to him. There is no reference 
to it in his judgment; and, therefore, the 
learned Judge has in no way recorded 
thf reason for admission of this additicr.al 
evidence if it be regarded as additional 
evidence ,‘ and, consequently from that 
point of view theie would Le an 
irregularity in the pioceedinjs. 

If it is looked at from another point 
of view, namely, that it is not to be 
regarded as additional evidence, having 
regard to the fact that the plaintiff was 
not actually called upon to take his 
oath upon the Qoran or to take any hind 
of oath before the learned Subordinate 
Jud e, but merely said that he was pre¬ 
pared to state upon the Qoran that his 
case was true, then the position seen s 
to be worse from the plaintiff’s point of 
view, because it is impossible for us to 
say that that answer, which was given 
by the pla'ntih, could have had no effect 
upon the m’nd of the learned Judge. 
To my mind probably it had consider¬ 
able effect upon the learned Judge's mind, 
he himself having asked the plaintiff to 
be produced before him and lie himself 
having asked ths question : and con¬ 
sequently it seems to me that whether 
if it is looked at from the one point of 
view or the other point of view, there was 
an irregularity in the conduct of the£e 
proceedings, which was of such a nature 
that it would cot be right to allow the 
decisionof the lower Appellate Court iq 
stand. 
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Consequently in my judgment this Rule 
ought to be made absolute, the decree of 
the lower Appellate Court ought to be set 
aside and the matter ought to be remind¬ 
ed to the learned District Judge in.order 
that the appeal may be heard by him or 
by such other learned Subordinate Judge 
as he miy select. 

We assess the hearing fee of this Rule 
at one gold tnohur and direct that the 
costs of this R lie do depend upon the 
issue of the appeal upon the order of 
remand. 

Richardson, J.—I agree. 

Rule ntads absolute. 

N. H. 


CALCUTTA HDH CDURT. 

Appeal from Original Decree No. 149 

op 1920. 

August 2, 1922. 

Present: —Justice Sir Asutosli Mookerjee, 
Kt., and Mr. Justice Coming. 
DURGA CHARAN to.ITRA—P laintiff 

—Appellant 
versus 

RAJENDRA NARAIN SINHA— 

Defendant—respondent. 

Principal and agent—Authority io 'negotiate 
for sale, scope of—Agent whether can enter into 
contract. 

' An estate or house agent, authorised to procure 
a purchaser, has no implied authority to cuter into 
an op:n contract of sale. [p. 559, c;>l. 1.] 

Unless express authority is given to the agent 
to sell, and for that purpose to enter into a binding 
contract, the principal reserves his final right 
to accept or refuse, [p. 559, col. 2; p. 560,col. 1.] 
When an owner of property employs an estate- 
agent to procure a purchaser or tenant at a spe¬ 
cified price, the agent has no implied authority 
to conclude a contract for sale. His duty is dimply 
to find a purchaser or tenant and to communicate 
his offer to the owner, [p. 560, col. x.] 

There is a substantial difference between an 
authority to sell and an authority to find a pur¬ 
chaser. Authorising a man to sell means an 
authority to conclude a sale; authorising him to 
find a purchaser means less than that; it means 
to find a man willing to become a purchaser’ 
not to find him and also make him a purchaser 
rp. 560, coi. 3.3 

Hamer vv Sharp, (1875) 19 Eq.108; 44 E. J. Ch. 
531 3 * L* T« 643; 25 W. R, 158; Prior v, Moore, 


(r SS7) 3 T. L. R. 62.}, Chadburn v. Moore, (1892) 
6x L. J. Ch. 67.1; 67 L. T. 257; 4 i W. R. 3.9# 
Thuman v. Best, (1907) W. N. 170; 97 h. T. 239, 
Wilde v. Walton, (1878) 1 L. R. Ir. 4 o2 at p. 405, 
Puma Chandra Dull v. Indra Chandra Roy, 
Og Ind. Cas. 978; 49 C. 389; (1922) A. I. R. 

(C) 397, Koylash Chunder Doss v. Tariney 
Churn , 10 C. 588: 5 Ind. Dec. (n. s.) 39 - 4 , Hyatn 
v. Gubb.iy , 32 Ind. Cas. 53; 20 C. W. N.66, RoS$ti • 
baum v. Bason, (1900)2 Ch.267: 69 E- J. Ch. 561;; 
82 L T. 658; 48 W. R. 522, Godwin v. Brind, (1869) 
17 W. R. 29; 5 C. P. 299«; 39 L. J. C. P. I22 fi. % 
relied on. 

Saunders v. Denee, (1S85) 52 E. T. 644 at p. 646 
and Wright v. B gg , (1852) 15 Beav. 592,’ 92 R. R# 
56S; 51 E. R- 668, distinguished. 

Appeal against a decree of the Sub¬ 
ordinate Judge, Alipore, dated the 22nd 
April 1920. 

B bus Muhendra Nath Ray, Bimala 
Charjn Deb, Pramatha Nath Ba nerjee and 
Tarikeswar Nath Mitra, for the Appellant. 

Dr. Dwarka N th Mitter and Babu 
Baupendra Nath Ghose, for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal by 
the plaintiff in a suit for specific per¬ 
formance of e contract for sale of land. 
The Subordinate Judge ln.s disnr’ssed the 
suit on the ground that th re was no 
valid and complete contract between Ihe 
plaintiff and the defendant for thesaleof 
the property. 

On the 9th June 1919 the defendant 
Si -gh gave 1 he following letter of authorisa¬ 
tion to a man named Bose; 

“ I hereby authorise you to negotiate 
the sale of the lands at TolP’punge I have 
recently purchased from Messrs. Martin 
and Co. If you can secure a purchaser 
to purchase the same at the gross value 
of Rs. 16,000, I shall pay you Rs. 200 
as your remuneration. If you be able to 
raise the price to any amount f.bove 
Rs. 16,000, ycu will be entitled to the 
excess amount fully and I shall be bound 
to mention the whole amount in the 
conveyance. 

Please note that this letter of authority 
will remain in force for a fortnight only 
to complete the transaction; alter that 
thisletterw.il stand cancel!ed.” 

On the 20th June 191Q the Solicitors 
of the plaintiff Mitra wrote the folio w‘ng 
letter to Sin^h ; " Re. brickfield (belong¬ 
ing lately to Messrs. Martin and Co., and 
recently purchased by you) in Mutiapaja 
Road, Tolligunge. 
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Oar client Babu Durga C ha ran Mitra, 
of ,. No. 3 Peary Charan Lane. Calcutta, 
bas b?en approached by the broker ap¬ 
pointed by you whom you authorised to 
sell the above land. Oar client is a pur¬ 
chaser for the property and he accepts 
the terms contained in the letter address¬ 
ed by you to the broker.” 

On the same date, Bose wrote as follows 
to Sing h : 

‘ I have th's day sold by your order 
and for your account the lands in Toili- 
gunge recently purchased by you from 
Messrs.. Martin and Co., on the authority 
and in terms of your letter of authority 
dated the 9th June 1919. Brokerage of 

Rs. 200 as arranged has become payable 
to me.** 

On receipt of these letters, Singh ap¬ 
pears to have informed Bose that he would 

not sdl the land. B>se communicated 
this to Mitra. Theresupon, on the 21st 
June 1919, the Solicitors of the plaintiff 
wrote to >the defendant and informed 
him that their client was not prepaied 
to withdraw his acceptance of the con¬ 
tract. Bos? also inlormed defendant at 
the same time that Mitra had accepted 
the offer to sell the land and insisted 
upon completion. Singh took no notice 
of these letters. Two days later, the 
Solicitors of the pljintiff wrote to the de¬ 
fendant that as the latter refused to 
complete the agreement, the plaintiff 
would take legal steps to enforce h ; s rights. 
This suit was thereafter instituted on the 
2nd July 1919. 

It is wall-settled that an estale or 
house-agent, authorised to procure a pur¬ 
chaser, has no implied authority to enter 
into an open contract of s'.le. In Hamer v. 
Sharp (r) Hall, V. C., decided that if you 
%o t3 an estate-agent and tell him that 
you have a property to sell and that 
you want a purchaser, and you tell him 
wtol you have made up your mind shall 
be the price, and to a certain extent what 
shall be the conditions, and you instruct 
him to try and find a purchaser, that is 
not sufficient to authorise the agent to 
make a contract without any conditions 
whatever with regard to the title. This 

(*) (* 87 J) *9 m. X08; 44 I,. J. Ch. 53 J 3 * L* T. 
** 3 J 23W. R,X58. 


decision was applied by Kekewich, J., in 
Prior v. Moore (2; and Chadburn v. Moore 
(?,). In the case last mentioned, Moure 
authorised Newman to find a purchase 
for some houses and to negotiate a sale, 
but M>ore did not in express t e rms 
author se Newman to enter into a 
contract. Kekewich, J., held that in¬ 
structions to a house and estate aeent 
to procure a purchaser and to negotiate 
a sale do not amount to authority to the 
agent to bind his principal by a con¬ 
tract for sale of real or leasehold prop¬ 
erty, and observed as fol'o^s ; “New¬ 
man was to find a purchaser, and to 
ne'Otate a sale. Is that sufficient ? No 
evidence was given as to cust( m; no 
evidence was brought to shew that the 
position of a honse or esiate-agent re¬ 
sembles that of a brrker on the Stock 
Exchange or any other exchange. A house 
or estate-agent is in a different pos-'tion 
owing to the peculiarity of the property 
with which he has to deal, which does 
not pass by a short instrument as stocks 
an:l shares do, but has to be transferred 
after investigation of title and in accord¬ 
ance with strict laws. An agent f 0 r 
sale of real estate must be more formally 
constituted tlan a seller of stocks and 
shares and securities of a similar nature. 
There is no definite authority. In Hamer 
v. Sharp (1) V ce Chancellor Hall does 
not... decide the question ofaut: orily, but 
only states his opipicn. I must perforce 
refer to Prior v. Moore (2), where I in¬ 
dicated my own opinion d stinetjy, that 
instruct ors to a house agent to procure 
a purchaser and to negotiate a sale do 
not amount to authority to the agent to 
bind his principal by contract. Here the 
circumstances must not he forgotten, that 
Moore, on the second occasicn, told New¬ 
man wliat he was prepared to take for 
the twenty-nine houses. Newman then 
jumped at the conclusion that he had 
power at that price to enter i n 1o a con¬ 
tract. That is, in my opinion, not suffi- 
c ent, and unless express authority is 
given to the aeent to sell, and for that 
purpose to enter into a binding contract, 

(2) (1887) 3 T. i, : R. 624: 

(31 (*892) 61 I* J1 Ch* 674; 67 i,. X, 257] 41 
Wi K* 39* 
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tlie principal reserves his final right to 
accept or refuse." 

The rul? was applied by Parker, J. in 
Thum'in v. Best (4). To the same effect 
is the decision of Chatterton, V. C., n 
Wilde v. Walton (5; that when an ov.ner 
of property employs an estate-agent to 
procure a purchaser ortenantat a specified 
price, the agent has no implied authority 
to conclude a contract for sale. His 
duty is simply to find a purchaser or 
tenant and to communicate his offer to 
the owner. The Vice-Chancellor added that 
it was a common practice to place houses 
or estates on the books of a number <>f 
house or estate agents at the same time, 
and if each lnd authority t 0 conclude a 
contract for the owner, the result would 
be that he might become bound to let or 
sell the same premises to several different 
parties at the same instant. The decision 
of Field, J., in Saunders v. Deuce (b) 
is dearly distinguishable; there the 
vendor hid himself bought only a right 
to the specific performance of a contract, 
and that was the matter which he agreed 
to sell through the auctioneer. The de¬ 
cision of RomiUy, M. R. in Wright v. Bigg 
(7), a’so does not affect the present 
question. In that case, Tootel was autho¬ 
rised by the defendant to nnk e a pro¬ 
posal of sale of some land to the plaint¬ 
iff, but to be accepted within a week. 
The plain*i f wrote t 0 Tootel within that 
time, accepting the ofer but Tootel 
did not communicate the acceptance 
until long a ter. It was ruled that 

there was a valid contract which 

was not destroyed by the neglect of 
Tootel to communicate the acceptance to 
the defendant. There was no contention 
raised that Tootel had not the requ'site 
aulhority to mike the proposal of sale. 
The view we take is in harmony with that 
adopted by G.iose, J., in Purna Chandra Duit 
v. in&ra Chandra Roy (8), and the decisions 
in Koylash ChHnder Doss v. Tariney Churn 


(4) (1907) W. N. 170; 97 h. T. 239. 

(5) (1878) 1 L.R. It. 402 at p. 4 o 5 . 

(6) (1885) 52 D. T. 644 at p. 646. 

(7) (185a) 15 Beav. 592; 92 R. R. 568, 51 E. 
R. 608 . 

( 8 ) 6) lnd. CaS. 978; 49 C. 389; (1922) A. I. R. 
(C.) 397- 


(9), and Hyam v. Gubbay (io), undoubt¬ 
edly do not militate against our con¬ 
clusion. Ti e essential question is, whelher 
the agent employed is authorised to make 
a binding contract lor sale. Such an 
authority may be expressly conferred, as 
in Rosenbaum v. Bchon 11). as Buodey, 
J., points out, there is a subs¬ 
tantia! difference between an authority 
to sell and an authority to find a pur¬ 
chaser. Authorising a man to sell means 
an authority to conclude a sale; autho¬ 
rising him to find a purchaser means 
less lhanthat; it means, to find a man 
willing to become a purchaser, not 1o find 
him rnd alsi make him a purchaser. 
O.i the other hand, in Godwin v. BHnd 
(12), Bovill, C. J., held lhat where appli¬ 
cations to treat and view were to be 
made to certain persons described, they 
had authority to enter into negotiations but 
not to enter into a contract for sale of 
tha land. In th? case before us, some 
stress has been laid on the sentence in 
the letter of authorisation from Singh to 
Bose, dated the 9th June 1919, which 
skates that the letter would remain in 
force for a fortnight Only to complete 
the transaction. But this does not ad¬ 
vance the contention of the plaintiff ; 
the transaction mentioned is that specified 
earlier in the letter, nameiy, to negotiate 
the sale and to secure a purchaser. We 
hold accordingly that the Subordinate 
Judge has correctly interpreted the 
terms of the agreement between the 
parties as disclosed in the correspond¬ 
ence. 

The plaintiff, w ho is himself a Solicitor, 
appears to have realise 1 the difficulty of 
the situation, and in his cross-examina¬ 
tion he endeavoured to alter the founda¬ 
tion of his claim. He conceded that the 
broker had no authority to sell the 
property and that he could not have 
taken a conveyance or an agreement for 
sale from the broker. On this basis, it 
was contended before the Subordinate 


(9) io C. 5S8; 5 lnd. Dec. (jr. s.) 394. 

(10) 32 lnd. Cas. 53; 20 C W. N. 66. 

(n) (1900) 2 Ch. 267; 69 D. J. Ch. 569; 82 L. T. 
658; 48 W. R. 522. 

(12) (1889) 17 W. R. 29; 5 C. F. 299 *•; 39 h J. 
C. P. 122 n. 
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Judge that the letter from the defendant 
was an offer by the latter and that the 
communication of his own willingness to 
purchase the property constituted an 
acceptance of that offer. The Subordinate 
Jadge has rightly held that the plaintiff 

could not be permitted to depart from 

his pleadings in this manner. He has 
also pointed out that, in substance, there 
was at best an oner by the plaintiff to 
purchase, which was never accepted and 
consequently did not ripen into a con¬ 
tract. In this view, it is not necessary 
to consider the decision of the Judicial 
Committee in Harvey v. Faccy (13), 
which was mentioned in the course of 

argument and may require explana¬ 
tion. 1 

Our conclusion is tlial the claim for 
specific performance cannot be sustained 
and that the suit has been rightly dis¬ 
missed. 1 h e appeal is consequently dis¬ 
missed with costs. 

Appeal dismissed . 

Z. K. 

l 8 **) A * C * 552 ; 62 L . J. P. C. 127; 1 R. 
42 69 b. T. 504; 42 W. R. 129. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 16 of 1922. 

June 1, 1922. 

Present /—Sir. Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Brasher. 

SHIV GlR— Plaintiff and another— 
Defendant —Appellants 

versus 

KHAZAN GIR an 1 > others—Defendants 

Respondents. 


c- y s - 403 —Dishonest mis - 

o&tVo««rAcuo„ T er w‘y- s>nan 

!n. eS f a ^ al ^ era , ent of an offence under 
should PC ♦f 1 Code that the aCCused 

IS An^L»^ oai -/ tIy ‘ There raa y be <^ es 

wUch the defendailt would 

liaWlIty n t iu blC ' V *»«« *> criminal 


36 


56 1 


Unless all the necessary ingredients of a tri- 
nuna^ offence are stated in a plaint, the case «n„- 
e * cll,ded from tbe cognizance of a Court 
* 5 j nal L Ca ! ,se ? «“ der Art. 35 (a) of Schedule J 1 
to the Provincial Small Cause Courts Act. 

J 3 of Schedule II to the Provincial 
Small Cause Courts Act only relates to claims 
made against the person who is priniariJv liable 
to pay the cesses or dues. 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Abdul Raoof, dated 
the 12th December 1921. 

Mr. Muku nd L l Puri , l 0 r the Appel- 
lonts. 

I,nla Lakir Chutid } for the Respondents* 

JUDGMENT. —The question in tbfs 

is whether the suit as framed wa« cogniza¬ 
ble by a Court of Small Causes and whe¬ 
ther consequently no second appeal lay to 
thisCourt. 

The plaintiff sued as manager of a 
temple for a share of the offerings and 
of the produce of the temple land. He 
alleged that he wes entitled to a one-third 
share and admitted that the defendant 
Khazan Singh was entitled to t w o-thirds. He 
also claimed the price of a mare which he 
alleged had been sent by a zaildar named 
Bhtm Sain for the temple during the 
period at which thi plaintiff wab en¬ 
titled t 0 receive the offerings, and he 
further alleged that the defendants had 
taken away a cow and calf which had been 
the property 0 f a former Mahanf. It is 
said that the suit was not cognizable by a 
Court of Small Causes because it was one 
falling either under Art. 35 (n) or Art. 73 
of the Second Schedule to the Provincial 
Small Cause Courts Act. Article 35 («) 
excludes from the jurisdiction of a Small 
Cause Court a suit for compensation for 
an act which is, or save for the provisions 
of Chapter IV of the Indian Penal Code 
would be, an offence punishable under 
Chapter XVIi of the said Code. It is urged 
on behalf of the plaintiff-appellant that 
the acts which the defendants are alleged 
to have committed would constitute 
offences punishab! e Unde r section 403, J n dia a 

an essential 

element of this offence that -the accused 
person should act dishonestly, and we are- 
unable to find in the plaint a„y definite 
allegation that the defendants had the in¬ 
tention requisite foe the eommissipa of' an 
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offence under this section. It is obvious 
that in ninny cases of this type a defend¬ 
ant might be. civilly liable while he 
would incur no criminal liability at all, 
and unless all the necessary ingredients 
of a criminal offence are stated in the 
plaint the case cannot be excepted Under 
Art. 35 (U) Art. 13 also appeals to 
be inapplicable. There is ample authority 
to show that the Article only relates to 
claims made against the person who is 
primarily liable to pay the cesses or dues. 

We accordingly maintain the order pass 
ed by the learned Judge in Chambers and 
dismiss the appeal with costs. 

Appeal dismissed. 

Z. K. 


BOMBAY HIGH COURT. 

Second Civil. Appeal No. 725 of 1917. 

July 30, 1923. 

Present: —Sir hallubhai Shah, Kr., 
Acting Cjhtef Justice, and Mr. Justice 

Coyajee. 

RAMCHANDRA MADHAVRAO CADRE 
and others—Plaintiffs—Appellants 

versus 

TRIMBAK SHRIDHAR JAHAGIRDAR 

AND OTHERS —DEFENDANTS— 


ed for all time the exemption of assessment 
of the lands to the grantee ajiU his descendants; 
[p- 501, col. 1.] . 

(1) that the grantee’s right ran with the land 
and the inamdars for the time being were liable 
under the covenant; [p. 563, col. 2.] 

(3) that the assessment having been recovered 
from the plaintiffs for the benefit of the defendant 
the latter were personally liable to re-pay the 
amount to the plaintiffs, [p. 563, col. 2.] 

Second appeal from a decision of the 
District Judge, Khandesh, in Appeal 
No. 241 of 1915, confirming a decree 
passed by the Subordinate Judge at 
Chalisgaon, in Civil Suit No. 586 of 1913. 

Mr. P. B. Shitigne, for the Appellants. 

Mr. D. S. Varde for Mr. S. D. Joglekar, 
for the Respondents. 

JUDGMENT. —The question that arises 
in this second appeal relates to the con¬ 
struction of Exhibit 74 in the case which 
is described as a sanad. The plaintiffs, 
who claim under this document, sued for 
an order directing the defendants to pay 
into the treasury every year the amount 
of assessment plus the lecal fund tax in 
respect of the three lands mentioned in 
the plaint or to deduct that amount at 
the time of receiving the jagiii avud 
from the treasury. The plaintiffs also 
claimed Rs. 456-1-0 with Interest, being 
the amount rightly recovered by the village 
authorities as assessment in respect of 
the lands in suit, but wrongly retained 
by the defendants in respect of the years 
1910-11-12. The deiendants to the suit 
included defendant No. 14 who was one 
of the executants of this deed, Exhibit 
74. The other defendants are either 


Respondents. 

Inam rights — Grant, construction of — Assess¬ 
ment, exemption from — Covenant, whether runs 
with land — Succcssor-in-titlc of grantor, whether 
liable. 

The predecessors-in-title of the defendants 
made a grant iu favour of the plaintiffs’ father 
which contained the following clauses: 

“1. Exemption of the assessment of the said 
lands has been made in favour of you and your 
heirs; 

2. In case there is any obstruction in respect 
of the mam and you have occasion to pay the 
assessment, the said sum, of assessment will be paid 
by us without reference to each other ” 

The village^ authorities recovered the assess¬ 
ment from the plaintiffs and the latter sued to 
recover the sum from the defendants: 

that the grantors had-made a gift to 
the grantee not only of their occupancy Fight in 
the land, but also of the inam rights which they 
bad in connection with the landed had gran?- 


representatives of the other executants 
of the document, or purchasers of their 
shares in the inam. The defendants are 
the owners of the eight anna share of 
the inami rights in the village of 
Sindi. 

The Trial Court disallowed the geneial 
prayers of the plaintiffs, but decreed 
their claim for Rs. 456-1-0 and costs to be 
recovered from defendant No. 14 personally, 
and from the estates of the other deceased 
executants of Exhibit 74. 

The plaintiffs appealed to the District 
Court, and the only question raised in 
the appeal was whether a decree person¬ 
ally against all the defendants should 
have been passed or not. This point 
was decided against the plaintiffs-appel* 
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tents on the construction of Exhibit 74, 
and the decree of the Trial Court was 
confirmed. 

The plaintiffs have prefeired this second 
appeal; and the question is whether on a 
proper construction of Exhibit 74 the* 
are entitled to a personal decree against 
those who hold the lands either as re¬ 
presentatives of the holders of the eight 
anna share in the inam, or as purchasers 
of the interest of any of them. 

It is not necessary to set forth the 
whole of the document > but after referring 
to the circumstances under which the 
in.im of seventy bighas of excellent lands 
in the village was to be made in favour 
of the present plaintiffs’ father Madhavrao 
l^arayan Gadre, and after referring to the 
fact that he had selected certain lauds 
in the village of that description, the 
document provides as follows:— 

"The terms of the lands so given 
are.— 

(1) Exemption of the assessment of the 
said lands has been made in favour of 
you and your heirs. 

(3) In case there is any obstruction 
(made) by Bhaubands in respect of the 
inam of seventy bighas (in case) you have 
occasion to pay the assessment, we will 
pay it. If you * have to pay it, the said 
•um of assessment will be paid by us 
without reference to each other.... 

Besides this if the lands or a portion 
thereof were to go from your possession 
owing to (the intervention of) Bhaubands 
or owing to any other cause, we shall 
indemnify you in respect of ihe loss 
caused to you. If we do not do so, we 
shall at our cost buy and give to you 
Government pro-notes which will yield 
to you the sum which you would have got 
by way of income of the said land.” 

On a proper construction of this docu¬ 
ment, it seems to us to be clear that the 
executants of this document made a gift, 
not onty of their occupancy right in the 
land, but of the inam rights which they 
had in connection with tha land, and 
they grantee 1 for all time the exemption 
of the assessment of the suit lands to 
Midhavrao and his descendants. Even if 
there was no further covenant with regard 
to making good the loss if the assessment 
were Recovered from him, or if the lands 


were lost to him 011 account of the inter¬ 
vention of Bhaubands, it seems to us 
that those who are successors-in-title of 
those executants would be bound by the ' 
right given to the present plaintiffs in 
respect of the assessment of the suit lands. 
It is a substantial right created in fov 011.1 
of the plaintiffs in respect of the lands 
and it is a right which must in its very 
nature run with the lands. 

The learned District Judge has taken 
the view that under the covenant, which 
is contained in clause 2 of the terms 
quoted above, only the executants of 
this documents would be personally liable 
to make good the loss. But here the 
position seems to be this- The assessment 
was in the ordinary course real zed by 
the village officers to be paid over lo 
the inamUars. The assessment which has 
been recovered from the plainti.Ys must 
be taken to have been paid over lo tlie 
present defendants as holders <1 the 
inam rights in respect of these lands, 
and if under this document they are 
not entitled to the benefit of that money, 
it is obligatory upon them to return the 
money to the p*aintiffs. The substantial 
right created by this document being 
of this nature, it seems to us that the 
plaintiffs are entitled to a decree for the 
amount claimed by'* them in this suit 
against all the defendants. The question 
of adjustment of the rights of the 
defendants inter se with reference to this 
sum of Rs. 456-1-0 dees not arise in this 
appeal, and we are not concerned with 
that question in any way. It is not 
alleged by any defendant in this suii 
that he has not received the benefit of 
the assessment recovered from the plaintiffs 
In respect of these lands. It is clear 
that only the defendant who receive 
the benefit would be liable to refund 
the amount; but in the present case no 
distinction on that score is suggested as 
regards any of the defendants. 

We, therefqre, vary the deeree under 
appeal by ordering that the plaintiffs 
do recover Rs. 465-1-0 with costs through¬ 
out from the defendants. 

‘ Decree varied. 

Z. K. . 
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JOBEDA KBATUN V. TUI*SI CHARAN DAS. 

CALCUTTA HIGH COURT. 

Appeal, from Original Decree No. 4 

of 1919. 

July 27, 1922. 

Present /—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 
JOBEdA KHAl'UN—D efendant No. i 

—Appeixant 

versus 

TULSI CHARAN DAS—Plaintiff— 

AND OTHERS—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 14 4—. 
Revenue sale, purchaser at—Suit to recover possession 
— Limitation, commencement of—Adverse possession 
—Delivery of possession, symbolical, effect of — 
Burden of proof. 


On the failure of an owner to pa}-the Govern¬ 
ment assessment, his istate or interest m the 
land is determined, and under a sale for arrears 
of revenue what is sold is not the interest of the 
defaulting owner but the interest c f the Crown 
subject 10 the payment oi the Government 
assessment. Emulation, therefore, for a suit bv 
the purchaser to recover possession only comnii nets 
to run from the date ol me sale. [p. 560, col. i j 
Surja Kanta v. Sarat Chandra Roy, 25 l u d. Cas. 
309; -o C. I.. J. 503; 18 C. \V. N. 1201; io M. I,. T.* 
29 _°> 2 7 M- L. J. 305; 1 L. W. S07; (igr j) m, w. N. 
757 » I<J Bom. D- K. 925 (i'.C.), followed. 

A person in adverse pos ession who occupies the 
disputed land without payment 0 i rent to the 
defaulting proprietor, iS bound to surrender 
possession 01 tnat laud to the revenue sale pur¬ 
chaser when the sale is con firmed, and if the land 
is not so surrendered, he renders mmself liable tor 
mesne profits, as he unlawfully keeps the purchaser 
out of possession, [p. 5O0. col. i.J 

Sashmanta Acharyya v. Sarat Chandra Rai 

asr 70 iuu - cas - 6: c - j- 

Delivery of symbolical possession does not 
in any way affect tne possession of or give 
start to a fresh period ot limitation against 
persons wno are not parties to the suit or 
execution proceedings. LP- 5OO. coi. 2.] 

Juggobundhu Munerjee v. Ram Chunder, 5 C. 
004. 5 E. R. 540; 3 oaoiue L,- R. 68; 2 Ind. Dec. 
(N. s.) 979 and Jaggobundhu Muter v. Purnanund 

followed. 10 C ' 5i ° ; ° IUd - Dcc -( n - s -) 33 <> (F. B-), 

Symbolical possession is sufficient to interrupt 

i^ a e Dartv P T t r 10n W “ tU ^ adVerse possessor 
is a part) to tne ex.eunon proceedings in which 

the symbolical possession is given; as regards 

persons uo t so parues. oniy actual dispose sion can 

interrupt their adverse possession, [p. 500, col. 2.] 

Radna Krishna y. Bam Bahadur, Ind Cas 

?P ; f 7 w ^ J • 33 ; *3 a. D. T. 26; 

4 x\ JU. W . 9, ly. J . 97; 7 1*. VV. 149^2 C. W. N. 

33 o; (i ivi. W jS. 103; 20 Horn. D. R. 502 (P C ) 
Oat is h Chandra Samar v. Brojo Copal jjiata 
Ind. Cas. 104; 22 C. W.N. 007; Ramjan Mahomed 
v. ChUnder Mohan Aduya, 7 c. 1 *. 1 oao- 
nidhi Panda v. Relax Banda, ,, V £ r 
Narain Das v. Lattu Prasad, 2 1 A. 260* A 
11899) 36; 9 lad. Dec. («.Vj 880 * 
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Mridhu v. Joynabunnessa Bib>, 32 lud. Cas. 703, 
followed. 

The same principle applies to purchasers at 
sales for arrears of revenue. [p. 566, col. 2.] 

Mozuffcr Wahid v. Abdus Satnad, 6 C. L. R. 539 J 
Mir Wazir-ud-din v. Z,a/a Deoki Nandan, 6 C. L. 
J. 472, Dursan Singh v. BhawaniKoer, 19 Ind. Cas. 
974; 17 C. W.N. 984 and Sahodora Mudali x.Sarbo - 
sob ha Dasi [ Nabin Chand Boral, 27 Ind. Cas. 258; 
42 C. O38; 20 C. I.. J.494; 19 C. W. N. 103, follow¬ 
ed. 

A person in adverse possession of land whose 
title has not yet been perfected cannot be re¬ 
garded as a defaulting proprietor for the purposes 
ofarevenue sale, and cannot, therefore, be affect¬ 
ed by a symbolical delivery of possession of the 
land to a purchaser at a revenue sales, [p. 5^6, 
col. 2; p. 507, col. 1.] 

BaihunlhaNalh v. Basanla Kumari Dasi, 3 4 Ind. 
Cas.946; 23 C. L. J. 151; Aftar Ah v. Brojevdra 
KishorcRaj, 37 Ind. Cas. 252; 24C.L.J. bo,Jitendra 
Kumar Pal v. Mohcndra Chandra Sarnia, 37 Ind. 
Cas. 239; 24 C. I,. J. 62 and Mohim Chandra Debt 
v. Pyari Lai Das, 39 Ind. Cas. 213; 44 C. 412; 25 
C 1 .. J. 99; 21 C. W. N. 537, followed. 

In cases governed by Art. 144 of Schedule 

1 to the limitation Act, if the plaintiff succeeds 
in proving a clear title, the burden lies on the 
defendant to prove adverse possession for the 
statutory period, and possession to be adverse 
must have all the qualities of adequacy, continuity 
and exclusiveness [p. 567, co J 2 -J 

Secretary of State Jor India in Council v. Cheh- 
hani Rama Ilao, 35 fuel. Cas. 902; 43 I. A. 192; 
39 M. 617; 31 M. L. J. 324; 20 C. W. N. 1311; (191 0 ) 

2 M. W. N. 224; 14 A. L. J. ii 14; 20 M. E. T. 4351 

4 L. W. 48O; 18 Bom. h. R. 1007; 25 C. L. J. 
69 (P. C.); Jai Chand v. Girwar Singh , 52 Ind. 
Cas. 366; 41 A. 669; 17 A. I/. J. 814* Ruthali 
Moothavar v. Peringoti Kanharanhutti, 66 
Ind. Cas. 451; 26 C. W. N. 606; 44 M. 883; 
14 L. W. 721; (1921) M. W. N. 847; 41 M. L. J. 
650; 30 M. L. T. 42; 48 I. A. 395; 24 Bom. L. R. 
609; (19.22) A. 1 . R. (P. C.) 1 tii (P. C.) and 

Sluva Prasad Singh v. Hira Singh, 62 Ind. 
Cas. 1; 6 P. E. J. 478; (1921) Pat. 305:2 P- 
L. T. 487 (F. B.), relied on. 

Appeal against 0 decree of the Sub¬ 
ordinate J udge, 24-Perganahs, dated the 
i&th September 1918. 

Messrs. Sarat Chandra Rai Chauduri,Ani- 
le niira Nath Rai Chaudhuri and Pra math a 
Nath Banerjee, for the Appellant. 

Messrs. Mohendru Nath Ray, Baransibasi 
Mukhcrjee, Harendra Prasad Sarbadhikafi 
and Sarat Chandra Dey, lor the Respondents. 

JUDGMENT.— This is an appeal by the 

first defendant in a suit for recover}- of 
possession of land, with mesne profits, 
on declaration of title. The disputed 
properly is a tenure situated in the 
eastern suburbs of Calcutta and 
held on payment of revenue to 
thfe Secretary ot State. The holdeis 
of' the taaure defaulted, * with the* 
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result that it was sold on the 18th Feb¬ 
ruary 1902; for recovery of arrears of 
revenue, under Act XI of 1859. The 
plaintiff became the purchaser at that 
sale for a sum of R s . 1,900, and his 
purchase took effect from the 29th June 
1901, that is from the date when the 
last proprietor had defaulted. The sale 
was confirmed on the 2nd May 1902, 
the sale certificate was granted on the 
21st June 1902 and the property was 
delivered to the purchaser on the 1st 
June I903, by beat of drum in the 
customary manner. The property was in 
the occupation of tenants, and the case 
for the plaintiff is that for some years 
after his purcha c e he was in possession 
py receipt of rent from them, but that, 
in 1915, a suit for rent brought by him in 
the Court of Small Causes was dismissed, 
with the consequence that all the tenants 
pa dually got out of hand and withheld 
their rents. According to the plaintiff, 
this result was brought about bv oue 
Abdur Rahaman, the fifth defendant, a 
leading tenant who was disappointed when 
he could not secure from him a farm¬ 
ing lease of the entire property. The 
plaintiff thereupon instituted the present 
suit on the 20th May 191s, for decla¬ 
ration of his tittle by purchase and for 
recovery of possession with mesne profits. 
The first defendant, who contested the 
claim, was a ladv, set up by the tenant- 
defendants as their landlord. She assert¬ 
ed that she was the real owner of the 
disputed property, that her title had not 
been affected by the revenue sale, and 
that the suit was barred by limitation 
inasmuch as she had been in po'session 
by receipt of rent from 18 9 * 5 . The Sub¬ 
ordinate Judge has held that the plaint- 
1 - acquired an unimpeachable title by 
purchase at the revedu sale, that be 
ju Possession by receipt of rent, 
and that such possession continued to a 
date within twelve years prior to the 
institution of the suit. The Subordinate 
Judsre has further held that the title set 
up by the defendant had no foundation 
in fact, that the story of her possession 
since 1895 was - a myth and that hir 
interference with the enjoyment of the 
property by the plaintiff had not extend¬ 
ed over a period of twelve years. In 


this view, the Subordinate Judge has 
decreed the suit. On the present appeal, 
the findings of the Subordinate Judge* 
Upon the question of ti» le hrve not born 
controverted, and the armmert has been 
restricted substantially to the question of 
limitation. It is pla 1 n, however, that 
when the evidence of possession is setruti- 
nised, the history of the title cannot be 
ignored.. 

It is indisputable • that a two-thirds 
share of the property i n suit was pur¬ 
chased on the 22nd January 1881 by 
one Hanif (for the benefit' of himself 
and his co-shar e rs) in the name of his 
mother Bipatti. Th- remaining one-third 
share was per chared in the nam of Hanif 
himself on .the *>th January 1806. The 
first defendant is one of the four daugh¬ 
ters of this Hanif. But she repudiates 
the title of her father and asserts that 
the tenure was owned by her father-in- 
law Hingtt. According to her the pron- 
erty belonged at one time to Su Julia n- 
nes^a, who was succeeded bv her son Babr 
from whom it passed by inheritance to 
h’s maternal uncle Hirgu, wbo was the 
father-in-law of the defendant an d made 
a verbal gift of the holding to her a t 
the time of her marriage i n or about 
the year 1895. Th- Subordinate Judge 
has pointed out that there is not a 
scrap of paper broucht forward t n sup. 
port this story which he describes as 

a tissue, of falsehood of the blackest 
type." This view—so emphaticallv e r- 
presssed—has not bren assailed rn helalf 
of the defend ant-appellant in this Court 
This course.has been wisely adopted for 
an examination of the record leaves no 
room for doubt that the Subordinate Judge 
had ample reasons to disbelieve the evi¬ 
dence adduced by the defendants. There 
is further the remarkable fact that while 
after the revenue sale, Hanif took 
every conceivable step for its carcella- 
tion, on the allegation 1 hat he was the 
proprietor, there is no trace that the 
appellant interested herself in the matter 
In the remotest degree. We agree with 
the Subordinate Judge that Hanif md his 
co-sharers were the propr e tors of the 
holding in suit at the time of the 
revenue sale; and that there Is no found¬ 
ation for the story that Hingu had 
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made a gift thereof to the defendant in 
1895. This conclusion is, no doubt, not 
necessary to support the title of the 
plaintiff, inasmuch as he acquired an 
indefeasible title to the tenure bv his 
purchase at the revenue sale, whoever 
might have been the proprietor at 
the time ; but, as we shall pre¬ 
sently see. the question of title has an 
important bearing upon the queslioi of 
possession which must be investigated for 
Ihe determination of the issue of limitation. 
In this connection, we may usefully re-call 
the rule enunciated by the Judicial Com¬ 
mittee in Surja Katita v. Sural Chandra 
Roy (1), where Lord Atkinson observed as 
follows: "On the failure of n n owner to 
pay the Government assessment, his estate 
or interest in the land is forfeited or rather 
determined and under a sa'e for arrears 
of revenue what is sold is not the interest 
of the de f aulting owner hut the interest of 
the Crown, subject to the payment of the 
Government assessment, and, therefore, the 
time limited by the Limitation Act only 
commences t<> run from the date of the 
sale." This principle was applied in a 
later stage o' the same litigation. Sashi- 
h.! iU.'. Acharyya v. Sar.it Chan Ira R a i 
C'.uvulhurl (g), when it was ruled that 
a person in adverse possession who oc¬ 
cupies the d'sputed land without payment 
of rent to the defaulting proprietor, is bound 
to surrender possession of that land to the 
revenue sale purchaser when the sale is 
confirmed, and if the land is not so sur¬ 
rendered, he renders himself liable for 
mesne profits, as he unlawfully keeps the 
purvhaser oit of possession. In the pre¬ 
sent ease, however, while t’ie sale took 
place on the iSth February 1902, and was 
confirmed on the 2nd May 1902, this suit 
was not instituted till the 2oth May 1015 
that is, after the lapse of more than twelve 
years from either of these dates. There 
has, consequently, been considerable discus¬ 
sion at the bar as to the legal effect of the 
. delivery of possession which took place on 
the 1st June 1903, that i s , within twelve 
years prior to the commencement of this 


( r ) 2 5 *nd. Cas. 3 ° 9 I 20 C. L. T. 563* 18 C W 
12 8i; 16 M. I/. T. 290; 27 M. £. J. 36 v x l w 

^• c <y 4) M w - N - 757; U 5 i l R L - 9 Y; 

(2) 70 Cas. 6; 34 C. I,. J. 4l5 . 
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litigation. The rule deducible from the judi* 
cial decisions relevant 1o the subject is that 
del very of symbolical possession does not 
in any way affect the possession of or give 
s*art to a fresh period of limitation against 
persons who ar e not parties to a suit or 
execution proceedings. The decisions of 
the Full Benches in j uggobundhu Muherjee 
v.Rum Chunder(^)a n ^J a gg 0 hiuidhu Mitter 
v. Pumanund Gossavn (4), make th : s 
principle applicable to delivery of posses¬ 
sion to decree-holders and execution 
purchasers. This position has since been 
approved by the Judic’al Committee in 
R'ldha Krishna v. Ra in Bahadur (5), where 
Lord Sumner stated that symbolical pos¬ 
session is sufficient to interrupt adverse 
possession when the adverse possessor is 
a party to the execution proceedings in 
which the symbo^cal possession is given; 
as regards persons not so parties, only 
actual dispossession can interrupt their 
ad verse possession ; see Satish Chandra 
Sarkar v. Brojo Go pal Dull a (6), Ramjan 
Mahom:d v. Chunder Mohan Aditva (7), 
Doyanldhi Panda v. Kclai Panda (8) 'Na rain 
Dasv. Lalta Prasad (9 ),Sadulla Mridhax . 
Joymbunncssa Bibi (10). The same principle 
has been extended tothe case of purchasers 
at sales for arrears of revenue, Mozufter 
Wahid v. Abdus Samad fn), Mir Watir-ud - 
Din v.Lala Deoki Nandan (12), Dursan 
Singh y, BhauaniKotr (13) and Sahodora 
Mudah v. Sarbosobha Da si [Nalin 
Chand Boral] (14). Now, in the 
case before us, as the first defend¬ 
ant claims to have been an adverse pos¬ 
sessor, the delivery of possession could not 


o 5 t. 584; 5 c. L. R. 54 8 ; 3 Shome L. R. 68 | 
2 Ind. Dec. (n. s.) 979. 

(4) 16 C. 530; 8 Ind. Dec. (n. s.) 350 (F. B.). 

.,! 5) t3 Ind - *68; 27 C. L. J. 191; 16 A. L. J. 
33* 2 3 M. D. T. 26; 4 p. I,. W. 9; 34 M. L. J. 97; 

*t 9: i? 2 C - W N - 330; (1918) M. W. N. 163; 
20 Bom. D. R. 502 (P. C.). 

(9 l 6 IO **; 22 c. w. N. 807. 

17 / 7 J. 640. 

11 R - 395. 

(n! 9 s.) 2 88^* 269; A ' W * N> (lS99) 56; 9 Ind * **** 

(i°) 32 Ind. Cas. 703. 

(n) 6 C. D. R. 539. 

(ia) 6C L . J.4^. 

(J 3 ) 19 Ind. Cas. 974; 17 C. W. N. 984. 

19 ciwi N ,'o “; 258; 42 C - 70 C. T,: 



INDIAN CASES. 


Vol. 1 <]\ 

JOBEDA EH AT U N V. TUtSI CHAR AN DAS, 

bperate to arrest the effect of the rul e of 
limitation in her favour. It is worthy' of 
note that she does not assert that her title 
had been perfected by adverse possess - on 
before the revenue sale; she cannot con- 
seTientlv be reearded as a defaulting prop¬ 
rietor, BaikUntha Nath v. Basalt a Kupia*i 
DasUi*,), Ajlar Alt v. Brojevdra Kishore Roy 
( t6 ), Jitmdra Kumar Pal v. M alien dr a 
Chandra S'fma (i 7), Mohtm Chandra Deb 
v. Pvarl Lai Das ( 18). • \ve must accord- 
in?lv invest 5 gate the question, whetherthe 
first defendant was in possession of the 
disputed tenure. *>nd if so. from what date. 

The ca**e for the anpeMant in that she. 
received the disputed property in or about 
the vear 180^ by way of gi f t frotn her 
father-in-law who was the proprietor thereof 
and tint she exercised acts of possession 
in her character as rightful owner. The 
theory that her father in-law was the owner 
and made 0 sift in her favour has, as we 
have seen, comnletelv broken down. Con¬ 
sequently. if she did in fact, exercise acts 
of nossension in respect of the disputed 
land, tiny could not b* attributed to a 
c’aim of title as rightful owner. Such evid¬ 
ence of possession as she has produced has 
bsen disbelieved by the Subordinate Jud^e. 
No intelligible hypothesis has been pro¬ 
pounded why Hanif. who has been described 
ns a rich mere hint, should allow himself to 
h* dispossessed bv his daughter. Inleed, 
there is no tangible evidence to show that 
between i 8 Q 5 and 1002, when Hanif was 
the proprietor, thi first defendant interfer¬ 
ed with his possession and coMected 
r«nt from the tenants who occupied 
the land. If she had in fact been in 
possession, she might, in the normal 
course of event* have been expected to 
exert hersslf to save the property after 
the sale for arrears ot revenue. On the 
other hand, as we have seen, was 
Hanif who took steps to set aside the 
sate, appealed to the Commissioner, applied 
for review, rnd when every effort 
failed, he applied for a refund of the 
surplus. Wfe feel no doubt that Hanif 


(15) 34 ttiff. CoS. g46; 23- C. Is. J. 151* 

16) 37 Ind. Cas. 252; 24 C. "L. J. 60. 

17) 37 Ind. Cas. 230: 24. C- I/. J- 62. 

18) *0 Ind. Cas. 213; 44 C. 412; 25 C. I#. J. 99 J 
9 * C. W. N] 537. 


5 r >7 


was in possession as proprietor up t° 

the date of the revenue sale. In tb e 
examination of the evidence on thi s 
part of ti e case, we should not lose 
sight of the principles enunciated by 
the Judicial Committee in Secretary of 
State jot India in Council v. Chcli- 
kani Rama Rao (39) and Kuthali 
Moothavar v. Peringati Kan ha ra nkuft i 
(20) where Lord Shaw pointed out that 
in cases governed by Art. 144 of tbe 
Schedule to the Indian Limitation Act, if 
the plaintiff has succeeded in proving a 
clear title, the burden lies on the de¬ 
fendant to prove adverse possess'on for 
the slatutory period, and posression to be 
adverse must have all the qualities of 
adequacy, continuity and exclusiveness; 
see also Jai Chand v. Ginoar Swell (21) 
and Shiva Prasad Singh v. H ini Singh (22). 
The evidence of possession by Hf.nif fits 
in with the state of the title; on tbe 
other hand, the story of the defendant 
that she was in possession because 
she was a donee from the rgbtful owner 
manifestly stands discredited. In such 
circumstances, tbe Subordinate Judr e has 
rightly believed that Hanif was in pos¬ 
session up to the time of the sale. We 
have next to consider the question of 
possess ; On after the revenue sale. The 
plaintiff asserts that he obtained deliver*' 
of possession from the Collector and got 
htmself registered both in the Mun ; ci- 
pal'ty and in the Collect orate. Tb’s has 
bec-n proved beyond doul t. The plain¬ 
tiff further asserts that Abdur Rahaman 
helped to collect the rent on his behalf 
and that the Manic pal dues were paid 
on his account, till Abdur Rahairan was 
disappointed and set up the first defen¬ 
dant as the landlord of the prop?rtr. 
This has been believed hv the Subordi¬ 
nate Judge, and his view is fully sup- 


(19) 35 Ind. Cas. 902; 43 I. A. 192: 39 M. 617: 
3TM.T,. 1.324:2° C.W.N. 1311; (1916)2 M. W N. 
224: 14 A. I,. T. 1114: 20 M. 1 . T. 435: 4 L. W. 4*86; 
18 Bom. Is. R. 1007; 25 C. Is. J. 69 (P. C.). 

(20) 66 Ind. Cas. 451; 26 C. W. N. 666 ; 44 M. 
883: 14 L. W. 721; (1921) M. Wj N. 847; 4 i M. Is. 
T. 650; 30 M. Is. T. 42; 48 I. A. "'395; 24 Bom. Is. 
R. 669; (1922) A. I. R. (P._C.)~i8r (P. C.h 

(21) 52 Ind. Cas. 366; 41 "A 669; 17 A. Is. J. 814, 

(22) 62 Ind. Cas. 1; 6 P. Is. J. 478; (zoail Pat, 
305; 2 P. L. T. 
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ported by the evidence on the record. 
The plaintiff has been placed at a great 

reason of the de:.th of 
his officer, Haripada Mookerjee; he died 
of smelloox and it is stated tJu.t the 
papers in his possession were destroyed 
after his death. This, we th ; nk, is by no 
means an improbable story. The Subordi¬ 
nate Judge has further pointed out that 
the evidence of the Municipal bailiffs and the 
endorsements on the Municipal bills show 
that Abdur Rahaman pa ; d the Municipal 
tax as the agent of the ploin + iff and not 
of the defendant. This arrangment went 
on till at least 1913 and the collection 
papers of the first de'endant must have 
been got up to support an untenable 
story. The evidence has been minutely 
discussed before us, and we have arrived 
at the conclusion that, the views of the 
Subordinate J u dge upon the question of 
possession, both before and after the 
revenue sale, cannot be successfully assailed. 
We hold accordingly that Hani’f was in 
possession up the time of the revenue sale 
that the ploinMff thereafter obtained 
possession a s purchaser, and that he was 
in such possess on up to at least 1913. 
The suit is consequently not barred by 
limitation. 

. d'lie decree of the Subord nate Judge 

is accordingly affirmed and this appeal dis¬ 
eased with costs to the plaintiff-res¬ 
pondent. 

z ‘ K> Appeal dismissed. 
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Kha^i inam lands—Adverse possession against 
office-holder. 

W here Khazi inam lands, which are inalienable 
and impartible, are held adversely to the 
office-holder for more than twelve years, the pcxfcn 
in adverse possession acquires a prescriptive 
title to the lands as against the holder of the 
office and his successors, [p. 570, cel. 2.] 

Per Hughes, J .—Where an alienation of lands 
appretaming to an hereditary office, is good 
for the lifetime of the alienor, Jimitatlion com¬ 
mences to run as against the successor not from 
the date of alienation b u t from the date of the 
alienors death. It is otherwise when possession 
is adverse from the start, [p. 572, Col.2.] 

Second appeal against a decree of 
the District Court, Kurnool, in Appeal Suit 
No, 31 of 1920, preferred against a 
decree of the Court of the District Munsif, 

M^rkapur, in Orig'nal Suit No. 116 of 
1919.' 

Mr. K. Rammatha Shenai , for the 
Appellant. 

Messrs. Imamuddin and Rajuddin, for 
the Respondents. • 

JUDGMENT. 

Odgers, J. —The plaintiff brought the suit 
to establish his right to half share in the 
properties of one Joram Bi deceased. As 
to items Nos. 3 to 6 in the pla>nt schedule, 
the defence is raised that they originally 
formed Khazi ittatn lands and that such 
lands were in fact inal'enable and im¬ 
partible. The Munsif found that these 
items were the properties of Joram Bi 
and were liable to partition and gave 
plaintiff a decree. This was confirmed on 
appeal by the District Judge. Joram Bi 
had been In possession for 40 years, and 
the District Munsif held that first defend¬ 
ant had failed to show that her enjoy¬ 
ment was permissive. He also held that 
the Khazi ittatns were divided among the 
several members of the Khazi family long 
long ago with the result that each mem¬ 
ber or group of members hold separate 
and defined shares. The District Judge 
also held that the several branches of the 
Khazi family were enjoying portions of 
the plaint itema as their separate pro¬ 
perty. I am by no means, certain that 
these findings are not sufficient to dis¬ 
pose of the appeal on the short ground 
that the Khazi ittatn lands have long ago 
become disannexed from the office and 
that the possessors have acquired an 
absolute right subject to any rights of 
resumption that Government might have. 
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•The case has, however, been argued before 
us on the ground that JToram Bi’s 
possession cannot be considered to 
be adverse as the land in question always 
appertained to the holder of the office and 
was resumable by him at any time. 

The first case cited for the appellant 
(first defendant) is Vidya Varuthi Thirtha 
S'Vatnigal v. Balusami Ayyar (1). There the 
possession sought to be declared adverse 
was continued by a series of leases, each 
valid for the lifetime of the grantors. 
The possession was clearly permissive. In 
Bhaiaji Thakur v. Jharula D.is (2) it 
was decided that a person not qualified 
for an hereditary office had not taken 
possession bf it by appropriating a share 
of the daily offerings to wh : ch he had 
acquired no title. Each such taking was 
a 'fresh actionable wrong. There was 
here no question of immoveable property 
or of advefse possession. In KamaJa - 
thammal v. Krishna Pillai (3) all that was 
decided was that the first defendant had 
hot acquired a right to the office by 
possession of thetands for over twelve years. 
It was also held that Gnanasambanda 
Pandara S mnidhi v. Vdu Pandaram (4). 
had not o/erruled Mahomed v. Gampat i 

(5) . Further reference will be made to 
those cases. In 1 damp ill i D ha flush- 
kotinyuiu v. Venkiyala Venkdtaratnatn 

( 6 ) it was held that Art. 144 appl'es to 
a case of this sort and that o person in 
adverse possession of lands annexed to 
the office of K»mam for over the statutory 
period acquires a prescriptive title against 
the bolder o' the office and his successors, 
following Neelachalim v. Kamarazu (7) and 

“(1) 65 Ind. Cas. 161; 44 M. 831; (1021) M. 

W. N. 449: 4 j M. I/. J. 34 fi : 3 U. P. L. R- (P. C.). 
62; 15 h. W. 78; 30 M. Tv. T. 66; 3 P. L* T. 245; 
26 C. W. N. 537: 24 Bom; Tv. R. 620; 20 A. I,; 
T. 407 ; (1922) A. I. R. (P. C.) 123; 48 I. A 302 

(P. C.). 

(2) 24 Ind. Cas. 501; 42 C. 244; 18 C. W. N. 
1029; 27 M.’ I,. J. ion; 1 Iv. W. 540; 16 M. Iv. T. 
210; (19*4) M. W. N. 636; 12* A. Iv. J. 1 176; 20 
C. I/. J. 360; iC> Bom. Iv. R. 845 (P. C.). 

(3) 8 In^. Cas. 993 ; 20 M. Tv. J. 781 at p.783; 

• 9 M. Iv. T. 73. 

(4) 23 M. 271; 2 Bom. Tv. R. 597; 4 C. W. 

N. 329; 27 I. A. 69; 10 M. Iv. J. 29; 7 Par. P. C. 
J. 671; 8 Ind. Deo. (N. s.) 591 (P. C.j. 

(5) 13 M. 277; 4 Ind. Dec. (n. S.) 905. 

(6) 59 Ind Cas. 65; 38 M. Iv. J. 3*°.* « If* W 
453 * 

(7) X 4 J. 438, 
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the Privy Council ruling in Gnnnasanr 
bxndi Pandara Scinnadhi v. Velu Pandaram 
(4). With regard to the latter case, the 
High Court in Vein Pandaram v. Gnana- 
sambanda Pandara Sannadni (8) had held 
that plaintiff’s right was not tarred as 
that suit was brought within twelve years 
of the accrual of the right. The Privy 
Council reversed this decision on the 
ground that the respondent Ve’u was only 
entitled as heir to his father Natraja 
an J the latter’s claim was barred as he 
hid alienated to a purchaser whose pos¬ 
sess'd was adverse. In Mahomed v. 
Ganapathi (5) it was held that (page 280) : 
"Subject to the Taw of LimPation, the sue* 
cessive holders of an office, enjoying for 
life t’:e property attached to it, are at 
liberty to question the dispos’tions made 
by their predecessors [Papaya v. Ramana 
(q), Jamal Saheh v. Murgaya Swami (10). 
Modho Koery w Tekait Ram Chander Singh 
(ii)] and it is equally clear that tim e 
runs agiinst the successor who challenges 
hi? predecessor’s disposition not from the 
date of the disposition, but from the date 
of the predecessor’s death, when only the 
successor became entitled to possession. 
Accordingly, Raman Pujari having died so 
recently as 1885, the plaintiffs suit cannot 
be barred by limitatOn. ’ In this case the 
plaintiff sought to eject the defendant as 
ho 1 ding under an invalid alienation made 
by plaintifs predecessor-in-office. In 
Neelachalam v. Kamarazu (y) it was held 
that the Privy Council ruling in Guana- 
sambanda Pandara Sannadhiv. Vela Panda¬ 
ram (4) was applicable to lands al enat- 
ed by the holder to: the time being of 
the hereditary office of Karnam and, 
that possession adverse to the holder of 
the Karnam*s office is adverse to his 
successors. The law thus seems perfectly 
clear. I must hold that this case falls 
under tbe rulings in Neelachalatn v, Kama¬ 
razu (7), Idarapalli Dha nush not iray ndu 
v, Veiikayala Venkataratnanx (6) Gnana- 
sambanda Pandara Sannadhiv , Velu. Pan- 

(8) 19 M. 243; 6 M. Iv. J. 39; ® Ind* I> cc * (N. S.) 
87 ( 4 g) 7 M. 85; 7 Ind* Jur. 595; 2 Ind. (Dec. (n. s.) 

64 ( 4 io) 10 B. 34; 5 Ind. Dec. (nt. s.) 406. 

(11) 9 c. 411; II c. Iv. R* 5°®I 4 Ind. Dec, 
(n. s.) 922. - 
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daKim (4). No question of limitation was 
raised by the pleadings or issues, It has, 

however, become necessary to consider the 
law in the light of appellant’s contention 
that the first defendant's possess : on was 
permissive as to which the District Munsif 

found there was no evidence. Prima facie 
possess’on is adverse. One case remains 
to be considered In liarap'xlli Dhanush - 
k >/ irayudu v. Venkzyal.i Venk itaratnam 
(o) a reference is made to Papaya v, 
Raman.\ (9) where the decision in th* 
latter case is sa d to bctothesam; effect 
as the devisio.is in Neelachalam v. Kama- 
razu (7). A little difficulty has been 
c. .used paillv by the brief rature of the 
report. In Pup2yu v. Rainjttci (9) the 
third and fourth defendants leased in 1878 
land belonging to the mi'asi land of a 
Karnam's office to the father of plaintiff at:d 
this 1 ind was alleged to have been wron;- 
fullv taken possession of by the defendants 
Isios. 1 and 2. Those defendants pi aded 
that father of defendants Nos. 3 < 1 * 1 d 4 had 
mortgaged thelanT to them in 1861 and 
th.it the mortgage was still in force. The 
Muns'f found thit the mortgage-deed dated 
1865 w * s niregistered and last, not that 
defendants had acquired a title by adverse 
passess : ou for twelve years. Oi appeal it 

w is held that deed of 1865 was not a ,1,ort - 
gvje and d’fenlant held under the niort- 
gige of 1S61 “admitted by them.” Th- 
High Co irt held the alienation (of 1861) 
by the father of the defendants N03.3 and 4, 
though no doubt good for his liietime, 
could not b'nd lvs successor and that no 
adverse possession had been acquired 
against his successors as thesuit had b_en 
broight within twelve years of their acces¬ 
sion to office. There the possession did 
not b gin to be adverse till tl.e acces¬ 
sion. In the present case the possession 
is found to have b?tn adverse for a very 
long time, 30 years at least. The decision 
(E , chib : t IV) in 1876 can only be applica¬ 
ble in this case as res judicata and as 
such this was not pressed before vs. It 
is obvious that it cannot operate as 
such. The oily point decided was that 
th* plaintiff in that Suit was not entitled 
to a separate share of the lands, fees 
and etc., belonging to the office of Khazi. 
It does not assist us to determine the 
question in this appeal and is, in our 


opinion, irrelevant. The second appCfti 
fails and must be dismissed with costs. 

Hughes, J.— This appeal relates only to 
it* ms Nos. 3 to 6 of the plaint schedule. 
These items form a portion of the Khazi 
inam. The members of the Khazi family 
divided the inam lands amongst them selves 
many years ago and s'nce then the mem¬ 
bers of Ihe family have be t n in posses¬ 
sion of se a rate portions of Ihe Khazi 
inam. Exhibit III shows that tie in cm 
wis divided half a century te f ore lSf 1. 
As the result of th s divis on Akktimesh, 
husband ot Joram Bi, was enjoying items 
Nos. 3 to 6 and after his derth lrs wii’ow 
Joram Bi was in possession of them for 
more than 30 years. Joram Bi died in 
1979 without issue and thepla ntiff’scase 
is that plaintiff and respondents N< s. 1 and 2 
are the heirs but defendants are prevent¬ 
ing the plaintiff from getting his share 
and hence the suit. The defendants do 
not dispute the right of plaintiff to half 
a share of the other properlies of Joram 
Bi but they maintrin that since the first 
defendant is the Khazi, having been ap¬ 
pointed to that office after the death of 
the previous Khazi, the fir*t defendant is 
alone entitled to items Nos. 3 to 6 as they ore 
inam lands and only the person who 
ho 1 ds the office of Khazi has a ri~ht to the 
lands and patta is issued on1\ in his name. 
First defendant claims that flie inam 
lands are inalienable and impartible and 
he explains the division that admittedly 
took place bv saying that dayadies enjoy¬ 
ed some portions of the lands with the con*, 
sent of the persons who were doing Khazi 
service. 

In the present case there is r.o evidence 
that the possession of Joram Bi was pel* 
missive. Assuming then that Khazi inam 
lands are inalienable and impartible the 
real quest'on for decision is whether when 
inam lands are held adverseh to the office 
holder for more than twelve years the person 
in adverse possession acquires a prescriptive 
title to the lands as against th* holder 
of the office and his successors. The 
District Judge has found that the items 
Nos. 3 to 6 became the property of Joram 
Bi. 

The appellant (first defendant) relies 

upon the Privy Council "case, Vtnhato 
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Jagannadha Sartna v. Vecrabkidrayya 
{12) but the only point decided 
in that case was that when Karnam 
service irtam lands have been cnfranchsrd 
the lands are the separate property of the 
e.ifranch : se and not subject to any claim 
for partition by other members of the 
family. No question relating to adverse 
possession was considered therein. 

The next case quoted by the appellant 
is the case Bh'iiaji Thakur v. Jharula Das 
(r3) but that is not applicable here, in 
that case it was decided that a person 
who adversely appropriated a share of 
the daily o'ferings due to shebaU was 
not thereby constituted a shebait and 
every occasion of such wrongful taking 
was a fresh act : onable wrong and so 
there was no limitation. In the same 
volume at page 827* there is another case 
Vusa Chandrakaniam v. Vusa. Subbam- 
yudu (r4). No doubt it is therein stated 
that even if the plaintiff’s alleged joint 
possession with the office-holders was re¬ 
garded as adverse, this would not give 
him a title even to a share of the in¬ 
come of the lands and for that position the 
learned Judges refer to the case at page 
549 * quoted supra. But they found as 
a matter of fact that his enjoymant was 
permissive. 

In the Privy Cntncil case Gnatiasamband » 
Pandir.c Svnn id hi v. Velu Pan da ram (4) it 
was dscided that the sale of the lands 
forming the endowment of a certain religicus 
fonndation. by one Nataraja was in valid and 
Velu. • the son of Nataraja, could not 
claim to have been entitled otherwise than 
as heir to, and fromand through his father, 
in whose lifetime the title had been ex¬ 
tinguished by lapse of time and adverse 
possession of the defendant, and conse¬ 
quently Vela's suit was barred. 


(t2) 6t Ind. Cis. 667; 44 M. 64 3; 41 M. L. J. 

i; 3* C. L. J. 16; 14 I,, w. <>o: (1921) M W. N. 

t°V. ^ I 4 ’ 26 C * W. N. 302; (rQ2 2) A. 

I. R. (P. C.) 96. 

( £ 3 ) 24 Ind. Cas. 501; 1 I,, W. 5,0; 18 C. W. N. 
2 7 M. b. J. 100; 16 M. I4 T. 210; (1914) 
12 A. I,. J. II76; 20 C. I/. J. . 360; 
16 Bun. L. R. 845; 42 C. 244 (P. C.). 

(14) 25 Ind Qas. 6 8 j; x I,. \y. 827; 16 M. L. 
T. 347; (ioulM W . N. 74 5. 

•Pages of r I*. W .—[Edj 


The Privy Council case was followed 
in Neelichalam v. ICamarazu (7). T11 that 
case it was dee ded that in regard to 
lands alienated by the ho’der for thet’me 
being of the Irr^ditarv office of Karnam 
the case of Vein Pa nd a ram v. Gitanasam - 
bands- Panda?* S&nnadM (8) ‘s ns much 
applicable as to lards alienated ly the 
holder of the hereditary office of trustee ard 
limitation runs from such date “not only 
against the alienor but also aga'nst h ; s 
immediate and other successors.'' 

These principles will a ho apply to the 
case of alienation by a Khazi who holds 
office lieieditarilv. 

The case on which the respondent chiefly 
relied is very much in point. It is 
Ida pallt Dhanushhotirayudu v. Ven- 
k.iya/a Venkatarafnam (6). In that case 
it was held specifically that a person in 
adverse possession of lands annexed 1o the 
office of Karnam, for over the statutory 
period acquires e prescriptive title to the 
lands as against the holder of the office 
and h*s successors. In arriving r.t that 
decision, the learned Judges followed the 
case in Neelachalam v. Katnarazu (7) and 
also Velu Pandarom’s case ( 8 ). But they 
also referred to the case of Papaya v. 
Ratnana (9) as being to the same effect. 
This has occasioned some difficulty be¬ 
cause in the case of Papaya v. Ramana 
(q) it was laid down that that suit was ; n 
time as it had been brought within twelve 
years from the dale when the succes¬ 
sion to the office devolved on the plaintiffs. 
It is argued, therefore, that every successor- 
ii-office has the right 1o sue front Ihe 
date he becomes entitled to possession. 
This argument based on Papaya v. 
Ramim (9) was in fact placed before the 
Privy Council in Velu Pandaram s sase IF) 
but the Privy Council did not specifically 
refer to that case and evidently considered 
it had no application and the reason is 
obvious when we examine closely the 
case of Papaya v. Ramana (9). That case 
is quite consistent with the theory that 
Art. 144 of the Limitation Act applies. 
The point is that one has to ascertain 
when the possession became adverse. The 
possession in the case of the defendants 
in Papaya v. Ramana (9) was traced to 
a usufructuary mortgage and would not, 
therefore, be adverse to the mortgagor bui 
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would becom? adverse to his successor 
from the date ot the death of the mortgagor, 
in other words from the date when the 
succession devolved on him. In Vein 
Pundaram's case (8) the possession was ad¬ 
verse ab initio . 

A simihr explanation accounts for the 
decision in Mahomed v. Ganapati (5) in 
which case also the possession originally 
permissive under a lease, became adverse 
onl> when the successor became entitled 
to question the disposition of h’s prede¬ 
cessor, that is, at the date of his prede 
cessor’s de^th. The case of Mahomed v. 
Ginapati (5) was referred to in Chi dam- 
biram Chetti v. Minammal (15) and was 
considered to be consistent with the view 
th >.t adverse possession held during the 
last office holder’s time bars his successors 
too. In the same case, reference was 
made to the decision of the High Court in 
Vein Paniaram's case (8) and It was point¬ 
ed out that the decision' might not be 
reconcilable with the rule so stated, ai d 
the Privy Council later on reversed the 
decision ia Vein Pmidaratn s case ( 8). 

In fact, so long as the alienation's rood 
for the lifetime of the alienor, limitation 
commences to run asagiinst t he success*" r 
not from the date of al'enation 1 lit f rum 
the dote of alienor’s death. 

It is otherwise when possession is ad¬ 
verse from th* start. 

There is only one other case to wh’eli 
reference need be made as it has been 
relied upon by the appellant and that, is the 
Privy Co.mc 1 case in Vidya Varuthi Thirilia 
Swamigal v. Balusami Ayyar (1). But the 
decision is against him. It is e’ear, therefore, 
that a lessee has not adverse possession 
under Art. 144 during the life of Ihehead of 
the Mult who granted the lease and if the 
lessee's possession is consented to by the 
succeeding head, that consent can he re¬ 
ferable only to a new tenancy created by 
him and there is no adverse possession 
until his death. 

Applying the principles wh : ch appear to 
be settled by the cases referred lQ supra and 
specially by Idarapalli Dhanushakotirayudu 
v. Venkiyala Venkitatafnam (6) the pre¬ 
sent case can be easily disposed of. 

(15) 23 M. 439; 9 M. I,. J. 8; 8 Inch Dec. ( N . s ) 
708. - 1 ' 


Joram Bi, of course, was never Khazi 
and did not hold the land by virtue of 
the Khazi office nor did her husband be* 
fore her. Joram Bi held possession of 
the land adversely for over 30 years, and 
the fact that she and her husband were 
members of the Khazi family makes no 
difference, since only one member of the 
family could be Khazi and, therefrre, entitled 
to the ittam lands. Since the partition 
muny years ago, the various menders have 
held the various portions allolted to them 
as separate properties and, therefore, ad¬ 
versely to each other. By Ur? adverse 
possession Joram Bi required t tie to the 
land and on her death plaintiff teerrre 
entitled to half share. I agree with my 
learned brother that the appeal must, 
therefore, be dismissed with costs, 
v. n. v. 

Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 272 of 1022. 

May 1, 1923. 

Present. —Mr. Justice Ryvesrr.d 
Mr. Justice Daniels. 

Babu BISHAMBHAR NATH— Plaintiff— 

Appellant 

versus 

MUHAMMAD UBAID UU.AH KHAN 
and others—Defendants— 
Respondents. 

Transfer of Property Act (IV of 1882), s. 58 
(a) (c) —Construction of document — Sale — Mort¬ 
gage by way of conditional sale—Intention of 
parties—Surrounding circumstances—Lapse of 
time—Burden of Ptoof—Question of law and 
fact—Oral exride nee, admissibility ot—Exridence 
Act (I of 1S72). s. 92. 

The definition of a tuortgaee is given in clause 
(a) of section 5 s of the Transfer of Property Act, 
and the subsequent clauses are merely particular 
cases of this definition, [p. 574, col. 1. j 

Before a document can be treated as a mort¬ 
gage by conditional sale it must first be shown 
to be a mortgage, that is the property must have 
been transferred as security for a debt/ [p. 573, 

COl. 2.J r ^ ^ 

The test of whether a document is* r a sale ox 
a mortgage is the intention of the*parties at the 

’Coif 2] entenng int ° transaction, [p. 5' 3 * 
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Ill determining the intention of the parties us ex¬ 
pressed in the deed the Court must keep two 
principles in view, first, that the intention of the 
parties must be gathered from the terms of the deed 
itself and the surrounding circumstances, oral evi¬ 
dence being excluded by the provisions of section 92 
of the Evidence Act; and, secondly, that where 
a deed is attacked after a long period of years 
the burden of proving that it is not what it pur¬ 
ports to be lies heavily on the person attaching 
it. [p. 574, col. i.] 

So far as the nature of the contract is to 
be gathered from the language used in the deed 
it is a question of construction which is a question 
of law. So far, however, as it is to be gathered 
from external facts proved in evidence, it is a 
question of fact. [p. 575, col. 1.] 

Case-law discussed. 

A document which was on the face of it a salt - 
deed contained a condition that if the purchase- 
money and any arrears of rent which happened 
to remain due at the time of re-payment were 
re paid to the vendee on the last day ol jcth sixteen 
years after the purchase, the vendors would be 
entitled to get hack the property, but it w a s dear¬ 
ly stipulated that unless payment was made 
on the day fixed no right of re-purchase would 
be reserved to the vendors: 

Held, that there was nothing in the docu¬ 
ment to suggest that the parties intended to 
create a mortgage by way 01 conditional sale. 

Second appeal from a decree of the Dis¬ 
trict Judge, Shahjahanpur, dated the 
4th February 1922. 

• Dr. S. N. Sen and Mr. N. P. Asthana, 
for the Appellant. 

Mr. B. E. O'Conor , Sir Tej Baluidur 
Supru , Messrs. P. N. Sapru and Iqbal 
Ahmad, for the Respondents. 

JUDGMENT.— The question for decision 

in this appeal is whether a deed dated 
25th June 1886 executed by Durga Prasad 
and others in favour of one Qudrat Ullah 
Khan was an out and out sale or a mort¬ 
gage by conditional sale. There is a 
subsidiary question as to whether this 
issue is res judicata between the paities 
by reason of the decision in Suit No. 124 
of 1886. The document was on the face 
of. it a sale-deed with 0 condition that if 
the purchase-money and any arrears of 
rent which happened to remain due at 
the time of re-payment were re-paid to 
the vendee on the last day of Jcth sixteen 
years alter the purchase, Ihe vendors 
would be entitled to get back the prop¬ 
erty. It was clearly stipulated that 
unless payment was made on this, par¬ 
ticular date no right, of repurchase was 
served to the vendors. 


UI.LAH KHAX. 

The question has teen algued on the 
footing that the test of whether the 
document was sale or mortgage was ike 
intention of the paities at the time 01 
entering into the transaction. This n jc 
was originally laid down by tie privy 
Council in Bhagwan Sahai v. Bhaguan Dili 
(1 ) and was re-affirmed by their Eordships 
in Jhanda Singh v. Wahid-ud din (2). 

Dr. Sen in one portion of his very able 
aigumerit on behalf of the appellant took 
the position that any deed w-hich pio- 
fessej to be a sale-deed with a condition 
allowing the vendor to re-purchase came 
within the definition of a mortgage by 
conditional sale contained in section 58 
(c) of the Transfer of Property «.ct, and 
must be presumed to be such unless Ihe 
surrounding circumstances were sicli ps 
absolutely to exclude the possibility oi a 
mortgage having been intended' This 
idea is supposed to derive some si-f.port 
from the decision in Mohindra Man Singh 
v. Maharuj Singh (3). A reference to sec¬ 
tion 58 (oj is sufficient to show that 1 his 
is a misreading of the law. A mortgage 
by conditional sale is there defined as a 
mortgage in which the mortgagor "osfci - 
sibly sells the property on condition that 
on default of payment of the mortgage- 
money on a certain date the sale shall 
become absolute, or on condition that on 
such payment (i.e., payment of the mort¬ 
gage-money) being made the sale shall 
become void, or on condition that on such 
payment (again referring back to the 
payment of the mortgage-money) fceirg 
madethe buyer shall transfer the propeily 
to the seller.” 

The repetition of the terms "payment 
of the mortgage-money,” or "such pay¬ 
ment” in each clause of the definition 
makes it clear that before 0 docuniei t 
can be a mortgage by conditional sale it 
must first be a mortgage, i.c„ the prop¬ 
erty must be transferred as security for 




^ V ' 1 - — 7 " ' • .7 oai. x . 1. 

6 Ind. Dec. (n s.) 99 > (p. c.). 

{?.) 36 Inrl. Cas. 38; 38 A. 570; 31 M L T 
750; 21 C. W. N. 66; 20 M. E. T. 529; , A.’ £ 

t' w 8 * £t 91 °) Y • N • 57 °f 19 Bow. I,. R. I; . 
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a debt. The definition of a mortgage is 
given in clause [a) of the section and the 
subsequent clauses are merely particular 
cases of this definition. The neglect of 
this obvious foe 1 has in some cases led to 
serious confusion. The view suggested by 
Dr. vSen was rejected by a Full Bench 
of the Madras High Court in Muthuvelu 
Mud alia r v. Vytliilinga M tidal iar ^). 

In determining the intention of the 
parties as expressed in the deed two princi¬ 
ples have been laid down for the guidance 
of the Courts. The first is that the in¬ 
tention of the parties must be gathered 
from terms of the deed itself and the 
surrounding circumstances. Oral cvider.ce 
is excluded by sed ion 92 of the Evi¬ 
dence Act. This was laid down b\ the 
Privy Council in Balkishcn Das v. W.F. Leggc 
15). The second is that where a deed is 
attacked after a long period ot > ears the 
buiden of proving that it is rot what it 
purports to be lies heavily on the perron 
attacking it. This rule was originally 
laid down by Cord Cranworth in the case 
of Aldcrson v. While (b) and has beenfollow- 
ed and approved by the Privy Council 
both in Bhagivan Sahai v. Dh agio an Din 

(1) and in Jhaiidn Singh v. Wahid-ud-din 

(2) . In the first of these two cases the 
document in suit ,was .50 years old. In 
the present case it was 32 years old at 
the time of the institution of the suit, 
and sixteen years had elapsed f 10m the 
date fixed for re-purchase before it occur¬ 
red to any one to treat the document as 
a mortgage and rot as a sale. The 
present plaintiff is a speculator who has 
purchased a half share iu the property 
lroni the original vendors or mortgages 
in return for financing the litigation. 

Now here the document is very clearly 
expressed to be a sale. The language is 
not of that technical and obscure kind re¬ 
ferred to in the concluding portion of the 
judgment in Muhammad Ha mid-ud-din v. 


.(4) 50 Ind. Cas. 205; 42 M. 407; 9 L. W. 365; 
25 M. L. T. 332; (1919) M. W. N. 393; 36 M. L. 
J. 385- 

(5) 22 A. 149; 4 C. W. N. I53 , 2 Bom. L. 
R. 5231 27 x * A. 58; 7 Sar. P.C. J. 601; 9 Ind. Dec. 
(U, S.) XI30 (P. C.). 

,( 6 > . (**58) 2 De G. & j- 97 at p. X05J 4 Jut. 
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Fakir Chan(l (?)• The language used is 
clear beyond all possibility of miscon¬ 
ception and the words "sale" "purchaser" 
"purchase-money,'’ and "property sold** 
are repeated again and again in the 
course of the deed. 

What then aie the circumstances re¬ 
lied on to prove that the .transrclion was 
not what it appears to be. Three such 
circumstances have been mentioned- 

1. That at the time of re-purchasc the 
vendors were to pay in addition to the 
purchase-money any arrears of rent that 
might at- that time be outstanding against 
the tenants. 

2. That one of thepartics to the trans¬ 
action was a Muhammadan. 


3. That if the purchaser had been put 
to loss by having to pay ar.y undis¬ 
closed incumbrance on the property or in 
any similar way, he should he indemnifi¬ 
ed for this at llie time of re-puichase. 

The fourth argument that the docu¬ 
ment must necessarily, or at any rate 
until the contrary i? shown, be treated 
as a mortgage by reason of the definition 
contained in section 58 (c) of the Trans¬ 
fer of Property Act has already been 
dealt with. 

Neither of the three points relied on by 
the appellant is at all decisive. As re¬ 
gards the first, if the document was a 
mortgage and the rents represented the 
interest payable on the land no doubt , 
this condition would find a place in it. It 
was, however, equally natural if the trans¬ 
action was one of re-purchase, as it pur¬ 
ports to be, that if the re-purchase was 
made at a time when the rents for the. 
h<df year were largely outstandirg, the 
original purchaser who was parting with 
the property should receive those rents 
before doing so. The same argument ap¬ 
plies to the condition of repayment of loss 
to which the first purchaser had been 
put by reason ot there being a prior 
incumbrance or in any other similar way. 
The purchaser was making a concession in 
allowing the vendor an opportunity of 
haying the property back and was entitled 
to see that he got full value. 

One of the parties being a Muhammadan 
may in a dottbtful case lend some addj- 


(7) 5 s hut.' Cas. 717: 42 

47*5 2 U. P. I* R. (A.) 341. 
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tional probability in favour of a document 
being construed os o mortgage, but it 
does not in my way do away with Ihe 
rule laid down by the Privy Council that 
a document is to be construed in accord¬ 
ance with the intention of the parties as 
evidenced by its terms. It may be re¬ 
marked here that if the intention of the 
parties had been to effect a mortgage and 
the document had been drawn in this 
particular form solely out of regard to 
the susceptibilities of the moitgagce one 
might have expected more regard to be 
paid to the interests of the alleged mort¬ 
gagors. There was, for instance, no reason 
why the right of repurchase should be 
limited, os is the case here, to one single 
date at the expiration of sixteen years 
Irom the date of the mortgage. 

Oue further observation falls to be made 
at this point. So far as the nature of 
the contract istobe gathered from the 
language used this is a question of con¬ 
struction which is a question of law. So 
far, however, os it is to be gathered from 
external facts proved ip evidence it is a 
question of fact, and the judgment of the 
Court below is that the intention of the 
parties was to effect an out and out 
sale and not a mortgage. If the test 
is, as 'has been laid down in Baft n v. 
Bhavani (8) and other cases, whether 
a debt remained outstanding which was 
to be repaid on redemption of the prop¬ 
erty, there is nothing in the circumstances 
reliedo.i by the appellant to establish the 
existence o"‘ such debt. In most of the 
cases which have been cited on bebalf ol 
the appellant such circumstances were ap¬ 
parent. In the recent case of Mohirdra 
Man Singh v. Maharaj Singh (3) the word 
?'mortg<ige-mone> ” was used in the deed 
and was ind.ed deliberately substituted 
for the term"sa e price" and this the 
learned Judges pointed out brought the 
case exactly within the definition in sec¬ 
tion 58 (c) of the Trans er of Property Act. 
In the Privy Council case of Balkishen Dasv. 
W. F. Legqe (5) it was found that a debt on 
account oi certain factories was consolidated 
with the principal sum mentioned in the 
deed and the Bankers were given a security 
pn the property for this amount. This as 

[8} 22 B. 24 5 i zx lad. Pec. (n, s.) 746, 


their hordships of the privy Council them¬ 
selves pointed out in Jhanda Singh v. 
Wahtd-ud din (2) was probably the de¬ 
termining factor in the case. In Muhammad 
Hamid-ud-din v. Fakir Chand (7) 
there was v distinct covenant for the 
payment of interest at 10 annas per 
month at the time of re-sale and this 
in itself was quite sufficient to confer on the 
transaction the character of 0 mortgage. 
In the case of Wajid Ali Khan v. Shafkat 
Husain (9) the vendor was i'o get back 
the property at anytime after the expiry 
of six years when the consideration money 
was tendered by him. The strongest case 
on behalf of the appellants is the decision 
in Ali Ahmad v. Ralimat Ullah (10). In 
that case, however, the learned Judges who 
deeided it strongly hinted that the case of 
Bhagwan Singh v. Bhagwan Din fi), had 
been wrongly decided bv the Privy Council 
owing to certain important considera¬ 
tions not having been placed before them. 
It is quite cl ear from the decision in Jhanda 
Singh v. Wahid-ud-din (2) that the Privy 
Council have not adopted this view. On 
the contrary in the later case the reniaiks 
in Bhagwan Din’s case (1) are repeated 
and reaffirmed. 

An argument has been based by the 
learned Counsel for the appellant on the 
fact that the date of re-payment was the 
dote of the full moon in the month of Jelh t 
which is the date ou wh ; ch usufructuary 
mortgages a re usually made payable. The 
reason forthis date being chosen is the 
same in both caSes, namely, that it is Ihe 
time of the year in which there is no crop 
on the land at which a transfer of possession 
con be made with the least possible d's- 
tuibance to the outgoing possessor. It may 
also be noted that in the case of a usufruc¬ 
tuary mortgage the mortgage-money is 
usually made payable on the full moon of 
Jelh in any year whereas in this case it 
is limited to one particular year and there 
is a special covenant that unless payment 
is made on this date the right of re-pUr- 
chase sho.llbe lost. It has notbeen suggest¬ 
ed that the price paid under the deed was in 
anyway inadequate to the value of the 

(9) 7 Ind. Ca.s. 9x1; 33 A. 122; 7 A. L. J. 908. < 

(10) 14 A. 19* A. W, N, (1893) 42 ) 7 
Dec. (N. s) 495. 
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property at the time when the sale was 
effected- On the contrary according to the 
pleadings it represents sixteen years pur¬ 
chase on the income of the property* It is 
common ground that the property has 
since increased very greatly in value, and 
the appeal to this Court was valued at 
over Rs. 11,000. 

For all these reasons our conclusion is 
that the document is very elearlv express¬ 
ed to be a sale and 1 hat there is nothing 
either in its terms or in surrounding cir¬ 
cumstances to show that it was really a 
mortgage. 

It remains to refer briefly to the question 
of res judicata. It is in evidence that when 
the document was originally executed the 
vendors refusedtoget it registered and it 
was compulsorily registered at the instance 
of the purchaser. The vendors also failed 
to deliver possession to the purchaser ar.d 
he was compelled to bring a suit (Suit 
No. 124 of 1886). Copies of the pleadings 
and judgment in that cose aie on the re¬ 
cord. The plaintiff based bis claim very 
clearly on his proprietary title as purcha¬ 
ser under the sale-deed. The defendants 
in their written statement did not contest 
the nature of the deed as drawn. They 
pleaded,however, that the contract between 
the parties had been one of usufructuary 
mortgage,and alleged that the plaintiff 
had fraudulently altered its terms andgol 
a deed drawn up which did not represent 
the real contract between the parties. On 
these pleadings the case went to trial. 
Two issues were framed. The first was 
as to whether one particular defendant, 
Musammat Jit Kunwar, had joined in 
executing the deed. The second was whe¬ 
ther the other defendants agreed 1o a 
transaction of “lai tnashrut" or to one of 
mortgage with possession. The judgment 
is in Urdu. The words ‘ bai mash rut" used 
in the issue a udin the finding literally mean 
"a conditioned sale”. They may refer, as 
the appellant wishes us to interpret them, 
to a mortgage by conditional sale. They 
may also refer to a sale with a condition 
of re-purchase. It appears to us that they 
must be interpreted with reference to the 
pleadings on which the parties went to 
trial,and on those pleadings therecan be 
no doubt that the contest between the 
parties wag whether the document was as 


alleged by the plaintiff, a sale-deed with 
a condition of re-purchase, or whether Ihe 
true contract between the parties was, as 
alleged by the defendants, ore of posse ft 01 y 
mortgage. The finding of this issue 
was in favour of Ihe plaintiff. It seems to 

us doubtful, however, whether this finding 

tan opeiate as res judicata in the present 
suit, beca use the plaintiff w r as entitled to 
recover possession of the propeity on the ' 
basis of his sale-deed on the case oi fraud 
set up by the defendants being rejected, 
whether the document was an out and 
out sale or a mortgage by conditional sale. 
At the same time the pleading s in the 
case serve to show how the document was 
understood by the parties at the time. 
Neither party asserted that the deed ac¬ 
tually prepared was a moitffge. The 
plaintiff sued onitasasale. The defend¬ 
ants assertedthat when a moitfffe tad 
beenagieed on, the plaintiff badfiaudulert- 
ly caused a sale-deed to be prepared. 

For the reasons aIrer. dy giver we dismiss 
this appeal wi*h costs it eluding in Ihis 
Court fees on the higher scale. 

Appeal dismissed, 

Z. K. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1949 of 1920. 

June 22, 1922. 

Present: —Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Chotzner. 

MOHESH CHANDRA MISSRA— 

Plai ntiff—Appel la n t 
versus 

Srimati NISTaRINI DASSYa and 
another—Defendants 
—Respondents. 

Specific Relief Act (/ of 1877), 42— Suit 'a 

declare decree fraudulent, maintainability of — 

Consequential relief — Injunction, prayer for, whether 
necessary. t j j 

To entitle a plaintiff toinaintain a suit for declara¬ 
tion under section 42, Specific Relief Act. be must 
prove that he has a present existing interest*- 
and no cause of action accrues to him until there 
is some infringement or threatened infringement 


577 


Vd. r;) INDIAN CASES. 

MOHESH CH 1 NDBA MlSSRA V. NISTAR 1 NI DASYAi 


'of his right; iu other words, the cloud mud be cast 
before he can ask forits removal. He must allege 
and prove hostility on the part of the defendant, 
for no Court will move on purely speculative 

grounds, [p. 578. col. 2; p. 579. col. 1.] 

Plaintifi was the sub-lessee of a certain holding. 
The landlord brought a suit for rent in respect 
of the hold ng against a fictitious tenant, obtain¬ 
ed a decree and brought the holding to sale. 
Plaintiff thereupon brought a suit against the 
landlord and the purchaser for a declaration 
tl^at the decree and sale were fraudulent and col¬ 
lusive t 

Held, that the suit was maintainable under 
section 42 of the Specific Relief Act and the plaint¬ 
iff was not bound to sue for an injunction by way 
of consequential relief, [p. 577,001.2.] 

Case-law discussed. 

Appeal against a decree of the District 
Judge, Bankura, dated the loth June 
1920, reversing that of the Munsif Second 
Court at Bankura, dated the 24th of 
January 1920. 

Babu Manmotha Nath Roy, for the 
Appellant. 

Babu Hemendra C handy a Sen , for the 
Respondents. 

JUDGMENT.— This is an appeal by the 
plaintiff in a suit for declaratory relief, 
instituted under section 42 of the Specific 
Relief Act. The case for the plaintiff is 
that he holds a tenancy at a rent of Rs. 13 
a year in respect of the disputed land 
under the Biswases and the Deys who 
hold under the first defendant, and that 
the first defendant ignored the interest 
of the Biswases and the Deys as also 
his own interest in the property and 
fraudulently instituted a rent suit against 
the third defendant as if the third defendant 
was his tenant in respect of the disputed 
land at a rent of Rs. 13 a year. This suit 
was decreed ex parte on the 15th June 1916 
and at the sale which followed the second 
defendant became the purchaser of the 
tenancy; on the 14th November 1916. 
On the :20th February 1910 the plaintiff 
instituted the present suit for declaration 
that the disputed tenancy was held by 
him Under the, Biswases and the Deys 
and not by the third defendant under 
the first defendant. He further prayed 
for a declaration that the decree obtained 
by : the filet defendant against the third 
defendant and the sale in consequence 
thereof were, fraudulent and collusive. 
The Courts below^ tore concurrently found 
that the allegations madt by the pleintifl 


are substantiated by the eviderce on 
the record. The District Judge has come 
to the conclusion that the suit for rci t 
was instituted against an imaginary 
tenant for recovery of an imaginary debt 
and that the said decree and the sub¬ 
sequent sale were collusive and fraudulent. 
But while the Court of first instance 
held that the present suit was main¬ 
tainable, the District Judge held that 
the suit was barred under the provisions 
of section 42 of the Specific Relief Act, 
We are consequently called upon to 
decide, whether upon the facts found 
the plaintiff is entitled to the declaratory 
relief he seeks. 

There can be no question that the 
claim for rent, the suit for rent and the 
sale for arrears of lent were all fiav.du- 
lent and collusive and that the entile 

proceedings taken by the first defendant 
against the third defendant fulfilled the 
requirements of a collusive and fraudu¬ 
lent pioce e dings so giaphically described 
by L01 d Brougham in the ease of • 
Ban don v.Becher (1) and applied in Surendra 
Nath Ghose v. Kali Gopal Mozoomdar (2), 
Akhil Prodhanv. Matttnaiha Nath Kar (3), 
Radha Madhab Paikara v. Kalpataru Roy 
(4), Rajab Aliw. Hedayet All (5). But not¬ 
withstanding this the first defendant 
has strenuously contended that the plaint¬ 
iff should not have instituted this suit, 
aud, that if he did institute this suil.he 
should have asked for an injunction by 
way of consequential relief. He has 
further urged that as upon the death 
of the third defendant, the imaginary 
tenant, as the District Judge described 
her, her representatives were not brought 
upon the record, the suit must be 
deemed not to have been properly con¬ 
stituted and should have been dismissed 
on that ground alone. We are of opinion 
that there is no foundation whatever 
for these contentions. 


(1) (1835) 3 Cl. & F’n. 479 at p. 510; 9 Bligh 

(n- S.) 332; 6 E. R. T 3 I 7 _ - v 

(2) 42 Ind. Cas. 431; 26 C. L. J. 333; 22 C. W N. 
367; 45 C. 920. 

(3) 22.Ind. Cas. 86; 18 C. L. J. 616. 

(4) 16 Ind. Cas. 8x1; 17 C. L. J. 209. 

(5) 29 Ind. Cos, 699; 22 C. L. J. 197; 19 C. w. 

XI5X. 
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Section 42 of the Specific Relief Act 
provides that any person entitled to any 
legal character or to any right to 
any property may institute a suit 
against any person denying ox in¬ 
terested to deny his title to such 
character or right, and the Court may, 
in its discretion, make therein a declara¬ 
tion that he is so entitled and the 
plaintiff need not, in such circumstances 
ask for any further relief, provided that 
no Court shall make any such declara¬ 
tion where the plaintiff, being able to 
seek further relief than a mere declara¬ 
tion of title omits to do so. There can 
be no question that the plaintiff is a 
person entitled to a right in the disputed 
property, namely, he is entitled to 
the tenancy in respect of the disputed 
land held 011 payment of ?n annual rent 
of KS. 13 There is also no question 
that the first defendant is a person who 
has denied and whose interest it is to 
deoy the title of the plaintiff to such 
right. It is, consequently, difficult to 
appreciate how section 42 is a bar to 
the suit. 

Reliance has been placed on behalf of 
the respondent upon the judgment of 
Sir Lawrence Jenkins, C. J., in Deokali 
Koer v. Kedar Nath { 6 ) where section 42 
was [analysed, and it was pointed out 
.that a declaration should be made only 
where the case falls strictly within the 
scope of that section. In the present 
case, as w e have just indicated, the facts 
of this litigation lender the suit subject 
to the operation of section 42, Specific 
Relief Act. If any authority be needed 
for this view, reference may by made 
to the decision in Go bind Pm sad Tevoari 
v. UAxi C‘iand Ran a. (7). In that case it 
was urged, as it has been urged here; 
that as the plaintiff was not a party 
to the previous suit, he was not bound 
by the decree made thereinand that 
consequently it was needless for him to 
seek a declaratory relief. The answer 
was given by Markby, J., in the following 
.words-; "We think, the suit will lie. ihe 
defendant has asserted a title to land 
which is ‘ altogether inconsistent with 


that of the plaintiff. He has asserted 
it in a Court of Justice, and obtained 
relief upoD the strength of it. It is true 
that the plaintiff is in one sense not 
affected by those proceedings, because be 
was not a party to them, but in anotber 
way he is, for he could scarcely make 
any use of his title in the market after 
such a decision in favour of the defendant. 
This is a case in which the action of 
the defendant is itself injurious, and in 
which the declaration of the Couit will 
be in itself a relief. We see no reason 
why that relief should not be granted." 
The decision in Jatnna Prasad v. Jagdeo 
(8) where the document impeached did 
not cover the pioperty of the plaintiff 
is plainly distinguishable. 

It has, however, been insistently urged 
here, on behalf of the firtt defendant, 
that the plaintiff need not ha^e been in 
a hurry to seek the protection -of the 
Court inasmuch as the execution purchaser 
hed not, up to the date of institution 
of the suit, attempted to take possession 
of the property. This is clearly no 
answer to the suit. The same contention 
was urged in the case of Harendra Lai 
Roy Chowdhury v. Nawab Salimullah 
Bahadur (9). To adopt the language 
used in that case to the facts, of . the 
present litigation, we may say that 
it has been suggested that the .plaintiff 
need not have rushed into Court and 
might have waited till - his title was 
challenged: But the plaintiff fisvas not 
bound to wait till he actually found him¬ 
self in jeopardy. The allegation oi fraud 
and conspiracy upon which bis case rests 
was depen dent, for its proof, mainly upon 
oral evidence: If he had waited for twelvc 
years, it is not. improbable that. ;much 
of the evidence available 'might have dis¬ 
appeared. It would obviously have beeh 
an act of inexcusable folly on the part 
of the plaintiff h? d he risked . delay Jt 
is perfectly true that to entitle-a plaintiff 
to maintain a suit for declaration under 
kecHon 42, Specific Relief Act, he’ must 
prove that he -has a present existing 
interest, and no cause of .action accrues 


I' 


1 * • 1 . x J 
•> 


(6) *3 ifid. Cm; 42*7; 39 C, 7091 rf C. W. N. 338. 
17) 6 *• h. R. 320 ; 2 Sup. Vol. X82. 3 


(8) x Ind. Cas. 83; 6 A. "L . J. ixj 5 M» 
► . 


A. W. J*. (1908) 163. 7 ’ ’ ~ - 
( 9 ) 7 hid-. €as.'£xj ta-G. IS J. 33O. - 


_ .# 
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ta him until there is some infringement or 
threatened infringement of his right, in 
other words, the cloud must be cast before 
he can ask for its removal. He must 
allege and prove hostility on the part of 
the defendant, for no Court will move on 
purely speculative grounds. But it can 
not be suggested here that the defendant 
is not interested in denying the title of 
the plaintiff nor can it be contended that 
the plaintiff had no business to brffig him 
into Court. This view is supported by 
ShioKim C hint am in v. Jiuu do) an d was 
a dopted in the case of Gandla Pedda 
Naginn.i v Sivanapp.i (u), where Seshagiri 
Ayyar, J., observed as follows: — 

"The object ot the section is really 
to perpetuate and strengthen the testi¬ 
mony regarding the title of the plaintiff 
so that adverse attacks upon it may not 
weaken it. The policy of the legislature 
is not only to secure to a wronged 
party possession of the property taken 
way from him, but also to see that he 
is allowed to enjoy that property peace¬ 
fully. In other words, it a cloud is cast 
upon his title or legal character, he 
is entitled to seek the a id of the Court 
to dispel that cloud. What we have 
consider in this case is whether the decree 
obtained by the first defendant against 
the second defendant denies the plaintiff’s 
title to his property. It has been said 
that it is not the function of the Court 
to enunciate abstract truisms of law. 
following that reasoning it maybe argued 
th t as the fraudulent decree can in no 
way affect plaintiff’s rights, the Court 
should not lend itself to the task of 
declaring what is obviously indisputable. 
But although the decree may not affect 
plaintiff's rights in presenti, it is evidence 
which it allowed to stand may result 
at some futuretime in disturbing the plaint¬ 
iff’s title. I think that is a sufficient griev¬ 
ance which the Courts should remedy 
uodet section 42, Specific Relief Act.” 
A similar view had been taken in the 
case of Birj Mohan Singh v. The Collec¬ 
tor of Allahabid (12) where Sir Robert 

lio) 13 B. 34; 7 Ind. Dec. (n. s.) 23. 

(ix) 26Ind. Can.232; 38 M. 1162; x6M. D. X. 3*01 
07 M. Is. T. 320. 

(12) 4 A. 102 at p. U2J .A. W. N. (1881) 1481 
9 inch Dec. (n. s.j 7x01 


Stuait, C. J., held that a suit for dec¬ 
laration was maintainble by the lessor. 
Tnis conclusion was adopted on the- 
ground that the denial of the title of 
the lessee might ultimately throw doubt 
upon the title of the lessor himself; see 
also Bromley v. Holland (13), Ketiaram 
Chuckerbuity v. Dincnath Panda (14). 

It has finally been urged that the suit 
is barred under the proviso to section 42, 
Specific Relief Acf,and that the plaintiff 
should have asked for an injunction; 
Thakur Prosad v. Punkal Stngh(i5). This 
was clearly unnecessary. The plaintiff is 
cot bound by the decree. If the purchaser 
attempts t# take possession in execution, 
he may be successfully stopped, if the 
plaintiff takes recourse to the procedure 
prescribed in O.XXI, r. 99 » Civil Procedure 
Code. The plaintiff canuot be defeated in 
this action on the plea that he should 
have asked for an injunction, when it is 
not necessary lor him to ask for an injunc¬ 
tion to protect his possession. 

As a last resort, it has beeu contended 
that the suit is not properly constituted, 
because the representatives of the imagi¬ 
nary tenant are not before the Court. 
There is manifestly no substance in this 
contention. The fictitious tenant, set up 
by the first defendant has never appeared 
either in the previous litigation or in the 
present suit. She has taken no interest 
whatsoever, for the reason that she - has 
no interest in the land. The decree which 
may be made in this litigation would not 
bind her or her representatives, and Ihe 
absence of her representatives cannot 
entitle the first deferdant who has been 
at the root of this fraudulent procedure to 
defeat the action of the plaintiff. 

The result is that this appeal is allowed 
and the decree made by the District 
Judge set aside. It will be declared that 
the plaintiff is a tenant in • respect of 
the disputed land under the Biswases and 
the Deys, and that the tenancy in the 
third defendant set up by the first de¬ 
fendant has no existence whatsoever. It 
will further be declared that the dec!ee ; 
which was obtained by the firsl defend-^ 

(13) 7 Ves. J ur ‘ 3 1 6 R- R- 58; 3» M. R* z*‘ • 

(X4) g W. R. 325. * • :1 -‘ 

(13) 8 C. It. J. 483. - 


5^o 

SINNAM CHETTY v. ALA6IRI AIYKR. 

- * > • 

ant against the third delendant and the 
consequent sale were fraudulent and ccl- 
lusive and d.d not in an\ way affect the 
title o the plaintiff. The plaintiff is 
entitled to his costs in all the Courts as 
against the first defendant. 

s. K. Appeal allowed. 


MADRAS HIGH COURT. 

betters Patent Appeal No. 13 

of 1922. 

April 23, 1923. 

Present ;—Sir Walter Salis Schwabe, Kt., 
• Chief Justice, Mr. Justice Oldfield and 

Mr. Justice Ramesam. 

SINNAM CHETTY and another— 

Appellants 

versus 

G. S. ALAGIRI AIYER and others— 

Respondents. 

Conversion—Property whether passes—Judgment 
Jor venue of property converted, effect of — Stt-ojj — 
Insolvency — Proof of claim in insolvency , effect 

of. 

Plaintiff, wlio was the owner oi a ring of Ihc 
value of R_s. 1,000, lent it to the first delendant. 
Plaintiff was liable to first delendant on a pro- 
note for Rs. 2,500 and first delendant was liable 
to plantiff in a sum ot Rs. 2,072-b o in respect of 
another transaction. Plaintiff present!a an in¬ 
solvency petition against first delendant alleging 
that the latter was indebted to hint,in all in a 
s _um of Rs. 3,°72-S-o including the value ot the ring 
which first defendant was stated to have refused 
to return and that after giving credit lor 
Rs. 2,500 payable by the plaintiff there was a 
sum ot Rs. 572-8-0 due by first ••‘defend ant. Three 
days alter the presentation of the insolvency 
petition, first delendant pledged the ring with' 
second delendant who took it without any 
ne>tice ot the plaintiffs claim. First delendant 
was, on plaintiff's, petition, adjudicated an insol¬ 
vent and in the bankruptcy proceedings plainuff's 

S roof tor the debt of Rs. 572-8-0 was admitted. 

ubsequently plaintiff discovered that the ring 
was in possession of the second defendant, and 
sued the latter for its recovery; 

Had, (i) that the adjudication of the first 
defendant as an insolvent must be looked upon 
as a judgment for the conversion of the ring by 
failure to deliver it up on dtmanuj £p. 583, col. i.j 
. 1*1 that the title to the ring, however, remained 
with the plaintiff and did not pass to first 
defendant t [p. 583, cols, x & 2 ] 
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(3) that the plaintiff by alleging that the first 
delendant owed him Rs. 1,000 as a liquidated 
amount and setting about half that amount 
against a debt due from him to the 
insolvent and then using the balance as a liqui¬ 
dated claim to support his insolvency petition, 
had definitely elected to abandon all right to Ihe 
ring in favour of the first defendant and limit¬ 
ing his remedy to proof in insolvcncv proceedings; 
[p- 585, col. 1.] 

(4) that even if first defendant had no title 
to the ring on the date of the-, pledge in favour 
e>f second defendant he got one on the date of 
adjuelication on the principle of feeding the 
estoppel or forwarding the title* fp. 585, cols. 

1 & 2.J 

(5) that the plaintiff had no title to the ring 
and the bona fide pledge in favour of the second 
delendant was good and valid, [p. 585, col. 2.] 

White horn v. Davison, (1911) 1 K. B. 463; 

80 L. J. K. B. 425: 104 L. T. 234 and In re Debtor , 
Ex parte Petitioning Creditor, (1907) 97 L-T. 140; 
14 Man son 1981 23T.L. R. 618,relied on. 

Eft Schwabe, C. J. — It is only in respect of 
liquidated demands that insolvency petitions can fce 
presented by creditors. There is no principle tn 
which a debtor can turn himself into a crcdiiorfor 
the purpose of presenting an insolvency p<tjljcn 
by setting off the value of the piopeity unlawfully 
detained or converted by Lis creditor agairst a 
liquidated claim by the creditor against him end 
so leave a balance due to him in respect of the 
dealings between them. fp. 583, col. i.l 

A judgment in conversion does not pass the 
property to the defendant unless and until it 
is satisfied, [p. 583, col. 1.] 

Brins mead v. Harrison, (1871) 0 C. P. 584: 40 
L. J. C. P.281; 24 L. T 798; 19 W.R. 956, in re Gun - 
sburg, Ex pane Trustee, (1920) 2 K. B. 426; 89 L. J. 

K. B. 725; (1920) B. & C. R 50; 123 L. T. 353; 

64 S. J. 498; 36 T. L. R. 485 and In re Ware, 
Ex parte Drake , (18,7) 5 Ch- D. 806 ; 46 I,. J. Bk. 
105; 3b L. T. 677; 25 W. R. 641, followed. 

Bradley & Colin Limited v. Ramsay & Co., 
(1912) 106 L. T. 771:28 T. h. R. 338, followed. 

Nor does mere proof in bankruptcy amount 
to satisfaction so as to pass the property; and part 
satisfaction by cxeculitn or by receipt cl oj.ri- 
end in bankruptcy has no higher legal effect. 

[p. 584, col. 2.] 

In re Ware , Ex parte Drake. (1877) 5 Ch. D. 866; 

49 L. J Bk. 105;.36 L. T. 677:25 W. R. 641. 

But a plarnt'ff can after . judgment elect to 
look only to his chance of obtaining satisfac¬ 
tion by execution or by proof in bankruptcy and 
give up his claim to the property, fp. 584,001.2.] 

In re Debtor, Ex parte Petitioning Creditcr , 
(1967) 97 L- T. 140; 14 Mansou 198; 23 T. L. R. 

618, followed. 

Forms of action, detinue and conversion, 
explained. 

letters Patent Appeal against the judg¬ 
ment of Mr. Justice Kiisbnan, in A. 

A. O. No. 418 of 1921, preferred to 
the High Ccurt against the order of the 
District Court, Saiem, dated the 3rd 
February 1921, in A. S. No. 17a ©f- 
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5918, preferred against the decree of the 
Court of ’ the Principal District Munsif, 
Salem, in O. S. No. 713 of 1916. 

Mr. T. M % Krishnaswamy Atyar (with 
h ; m Mr. N. Slvararm Krishna Iyer) for 
the Appellants.—The decision of Mr. Justice 
Venkatasubba Rao is rieht. The creditor 
after adjusting against the sum due to 
my client from him ranked himself as a 
creditor and but for such adjustment, 
far from being a cred'tor entitled to 
adjudicate the debtor an insolvent he 
should have been a debtor to the in¬ 
solvent's estate. Hiving thus uneqnivo- 
cVly w ; ped off and d ; scharged the debt 
due to the insolvent's estate bvad : ust‘ng 
the value of the rng, he is not now 
entitled, to come forward and say that 
he has rec^’ved the value of the ring 
and is entitled to the property in 
it. 

Tie decision in In re Debt* r. Ex parte 
Petitioning Creditor (1) is directly in port 
and is entirely in my favour. The prop¬ 
erty in the cup there was held to have 
passed to the debtor by the creditor 
s : gmng judgment for damages instead of 
the actual cup itself. 

Proof in bankruptcy is equ : valent to a 
judgment. Bankruptcy is merely a branch 
o F the law of execution. Tn re Ware, 
Ex Pads DKike [2). See also Buck's 
Bankruptcy Cases. 

Tn the case of a judgment for 
recovery o f the ring or its value when 
once th^ iudgment-cred'tor abandons un- 
equVocally the alternative character of 
the judgment and ranks h ! mself as a 
ludgment-cred ^or for value of the ring, 
he thereby abandons the property in the 
ring. ^ 

A jud T ment-cred'tor for r‘ng or its 
yatue cannot come into Insolvency Court 
w'th a petit**on t 0 adjud’eate the debtor 
an insolvent without in the first instance 

abandoning his rigty to the ring and 
making, himself onlv a simple money 
creditor. The question in each case is 
whether there is an election to the 
creditor and if so whether the election has 
been made. 

• 1 

CO ^*907) 97 h..T. 140 \ 14 Manson 198; 2j T. L. 

*(2) (1877V 5 Ch D. 866. 46 I,. J. Bk. 105; 36 L. 
TJ 6ftfa3 W; R. 641. 
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By the presentation of the petition in 
bankruptcy and by proof of the plaintiff's 
debt in bankruptev (which was accepted 
by the Court) the election is finally 
made. 

Furthermore the pla ; ntiff by Ms pre¬ 
vious conduct is now estopped from con¬ 
tending that the propertv in the ring did 
not pass from him. It is not open to the 
plaintiff to contend that the bankruptcy 
proceedings wVch he has brought about 
was 3 n utter anility. 

Mr. S. Panchapagesa Sastry, for the 
Respondents.—The case of Brin*mtad v. 
Harrison (3) which is still regarded as 
good law establishes the pos ; t ? on that a 
judgment in trover or detinue does not 
p?ss the nroper+v in the goods until satis¬ 
faction of the judgment. 

Treating the pla‘nt ; ff's Proof in bank¬ 
ruptcy as a judgment for the value 
o f the ting, in the absence of any proof 
that that debt has been discharged the 
propertv in the ring cannot be paid to have 
passed to the inso'vent. 

Vide Tn re Gunsburg, Ex parte Trustee 

(4) • 

Further proof in bankruptcy does r.ot 
create an estoppel. 

Tn re Ware, Ex parte Drake (2). 

The defendant had ro title to the 
property on the dote of the p’edge or the 
ndhtd : eat ; on and pla ; ntiffs' title must be 
held to nrevail. 

Mr. T. M. Krishna swatny Aiyar in 
reptv.—Even though mere proof in 
bankrup f cv may not create an estoppel 
the recognition by the Court of the 
plaintiff as a money creditor in respect 
of the ring qu ; te l : ke a mere dcree for 
money as in Bradlev & Cohn Limited v. 
Ramsay & Co. (5) will prevent the plaint¬ 
iff from claiming the rinv. 

It is Unnecessary to relv for th ? s 
purpose on the well-known rule as. to 
eVction in Scarf v. Jardine (6 ) and other 
case®. 


(3) (1871) 6 c. p; 584:40 it j. c. p. 281; 24 i/j 

T. 798: 19 W. R. 056. 

U) fi920> 2 K. B. 426: 89 I/. J K. B. 724: TQ2o) 
B. fk~ C. r R. 50: 123 353 ; 64 ' s "J- 498 i 36 Tj 

L. R.485 

(5) (1 qt 2I io6’I/. T. 771* «8 T. It. R. 388, 

(61 (1882) 7 A. C. 3.W 51 L- J. Q. B. 6I2| 47 Zri 
T.fsSf 30 J _ . 4 . . c 
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SINNAMChETTY V. ALACIRI AITF.R. 

JUDGMENT. 

Schtfabe, C. J.—This suit having been 
dismissed on the ground that on the 
facts Stated by the plaintiff, there was no 
cause of action, we mist assume for the 
purpose of this appeal that those facts 
are correct. On this assumption, the 
plaintiff was the owner of a ring of the 
vahie of Rs. 1,000 and lent it to the 1st 
defendant. The plaintiff was liable to the 
ist defendant on a promissory-note for 
Rs. 2,500 and the 1st defendant was 
liable to the plaintiff for Rs. 2,072-8-0 
being the 1st defendant’s contribution in 
respect of a joint bond which the plaintiff 
had discharged. The ist defendant assign¬ 
ed the promissory-note to one Mikka Pillai 
who brought an action on it, O. S. 
No. 21 of 1915, in the Salem District 
Court against the plaintiff. On the 7th 
of March 1913 the plaintiff presented an 
insolvency petition against the ist defend¬ 
ant. Tn that petition he .alleged that 
the 1st defendant was indebted to him in 
Rs. 3,072-8-0 made up o^ the Rs. 2,072-0-0 
and Rs. i.noo, the value of the ring 
which he alleged the ist defendant 
refused to return. He alleged that there 
was no consideration for the assignment 
of the promissory-note to Mikka Pillai and 
that it was a fraud on the creditors and 
he proposed to set it off against his 
claim, which would thereby be reduced to 
Rs. 572-8*0. Three deys after the pre¬ 
sentation of the petition the ist defend¬ 
ant pledged the ring with the 2nd 
defendant, who is now represented bv the 
5th and 6th defendants, it is said for 
Rs. 725- The second defendant took it 
without notice of any claim to it by 
the plaint-ff. In O. S. No. 21 of 1915 
the plaintiff set up against M ; kka Pillai's 
claim on the promisspry- u ote the Rs. 2,072, 
due by the ist defendant and also 
Rs. 1,000, the value of the ring, no 
doubt on the basis that Mikka Pillai 
was not a holder in due course of the 
note. 

The Insolvency petition was heard, the 
ist defendant not appearing, and he was 
on the 2nd of December 1915 adjudicat¬ 
ed insolvent; the District Judge holding 
that the assignment of the promt^on? 
note to Mikka Pillai was. fraudulent and 
also holding, though ho gave no reasons. 


that the plaintiff was entitled to Rf. 1,000 
in respect .of his ring with the result 
that he became a creditor of the in¬ 
solvent for E S . 571-8-0 instead of being 
his debtor in Rs. 427-8-0, the difference 
against him in respect of the two 
other cross-claims for Rs. 2,500 and 
Rs. 2,072-8-0, 

In due cour-e, the plaintiff put in his 
proof for Rs. 572-8-0 and it has been 

admitted. Subsequently he alleges that 
he discovered that the ring was in pos¬ 
session of the 2nd defendant and brings 
this suit for its recovery. Owing to 
certain criminal proceedings the rir.g is 
in fact it, the custody of the Magistrate's 
Court at Attur, but for the purpose of 
this suit it must be treated as still in 
the possession of the pledgee, the 2nd 
defendant. The 2nd defendant contends 
that the plaintiff has definitely elected 
to treat the ring as the property of the 
ist defendant, first by his petition in 
insolvency and subsequent proof wheieby 
he has treated the value of it as a 
debt due to him and used part of it as 
a set-off against the balance of the in¬ 
solvent’s claim against him, and on the 
other part has filed his insolvency peti¬ 
tion, and that the Court by allowing the 
petition and subsequently admitting the 
proof has accepted his contention, and 
that this involves a decision that the 
propeTt} in the ring has passed to the 
ist defendant from which it follows that 
the plaintiff has no longer any claim to 
it. Secondly reliance was placed on the 
plaintiff having in the suit by Mikkr Pillai 
used the Rs. i,oco or part of it, as a debt due 
from the ist defendant and, therefore, avail¬ 
able for him as an answer to Mikka Pillai's 
claim on the promissoiy-note. I think 
there is nothing i n the latter contention. 
-Apparently Mikka Pillai had no cla.im at 
all, and no such set-off has in fact been 
allowed a gainst him, it being unnecessary 
-to consider the question in view of the 
fact that the negotiation to Mikka Pillai 
has been held to be fraudulent. We 
have not got the full facts as to this 
before us. But I assume this 1 o be the 
position from the fact that Ihe plaintiff 
has only been allowed to prove on the 
basis that he is indebted on the promissory- 
note to the 1st defendant . and not tQ 
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M(kka'- Pilla!.-But llie tise that the 
plaintiff has made of his right against the 
'1st defendant in lespect of the f inp!n fhe 
insolvency petition stands on a different 
footing and gives rise to a difficult ques¬ 
tion in respect of which there is little 
authoritv. 

The District Munsif has held that the 
plaintiff has lost his title to the ring and 
the District Judge has held to the con¬ 
trary; and on appeal Krishnan, J., agreed 
-with the District Judce and Ver.kata- 
:l subba Rao.J., with the District Munsif. 

• The matter is not rendeied more ea sy 
"hv the fact that in my judgment the 
firrffc defendant ought not to have been 
adjudicated on th ; s petition. I know of 
no principle on which a debtor can turn 
himself into a cied ; tor for the purpose 
of presenting an insolvency petition, by 
setting off tie value of property unlaw¬ 
fully detained or converted by another, 
against a liquidated claim by that other 
"^against him,-and so leave a .bal nee due 
to Him in respect* of the dealings between 
them. Bor, it must be remembered that 
it is only in respect of liquidated demands 
that insolvency petitions can be presented. 
But he has been allowed to do so in this 
case and we must deal with it accordingly. 
‘The plaintiff cahr.ot by this apparently 
irregular order of adjudication be in a 
better posit : on than he would have been, 
^f he had recovered Judgment for Rs. l.ooo. 
damages for conversion of the ring, and 
‘in my judgment, we must look upon the 
adjudication as equivalent to such a judg¬ 
ment: for the conversion of his ring, by 
failure to deliver it up on demand, and 
tve must look upon that judgment as 
Satisfied to the extent of RV. 427-8-0, 

-bv being used to that extent, to extinguish 

"the batapee which' would otherwise be 
dtle from the plaintiff to the first defendant, 
;for the balance Of this claim for 
Rs. x,oo<y. 1 Th£ plaintiff ha s attempted to 
obtaIn ’ Satisfaction by proof in the in«ol- 
- vencv; J but' so far has received nothing 
by way of dividend in respect thereof. 

The Question then arises* whether a 
judgment in' ednversion passes the prop¬ 
erty to tiie defendant. Unless • and until 
it is gtitisfiedv V think not. The leading 
case on* the r subject is Brinsmead v- 
Harrison (3). In that; case there had 


been *n action for conversion an d det en* 

tion of a piano which resulted in a 
monev judgment for an amount,presum¬ 
ably the value of the piano, and the 
Judgment being unsatisfied, a second suit 
was brought in detinue, to recover the 
piano from another person in whose* 
possession it wa s. The defendant set up 
that .by the judgment In the former suit 
the property in the piano passed to the 
defendant in that suit and that, there¬ 
fore, the plaintiff could not sue. But the 
Court of Common Pleas held that the 
property did not pass under such a 
judgment without satisfaction, the Judg¬ 
ment being treated as an assessment 
of the value and the satisfaction of the 
Judgment as the payment of the pi ice. 
This case has always been treated as 
.good law. It is worth calling attention 
to the fact that, there are two distinct 
fo r ms of action which could be brought 
against a defendant who has or 
should ' have • moveable propel tv of 
the plaintiff in his possession. They 
are known as detinue . and' conver¬ 
sion, the latter being in Ihe old law 
also called trover. In the former the 
suit is primarily for the return of the 
chattel, to which is usually added a claim 
for its value in default of its 1 eturn. 
The decree in such an action takes tw r o 
alternative forms with the sane effect. 
One is for the return to the plaintiff 
within a limited time of the chattel or 
its value together with damages if any 
for its detention, and the other is for a 
sum, being the value plus the damages 
for its detention to be reduced as to the 
damages, only if the chattel is returned 
in a certain time. In either case, the option 
to return, or to pay, is in the defendant, but 
the Court may in proper cases order the 
specific delivery of the chattel which the 
defendant must comply with, on pain of 
.contempt, or it may order the issue of 
a writ of delivery to the Sheriff, directing 
him to seize the chattel. The action/of 
conversion or trover is for damages only 
and is as 0 rule for the value of the 
chattel and is based on an allegat'on tbst 
the defendant has oonverted the chattel to 
his own use by some wrongful dealing 
with it; 1 ’one . instance of which is the 
refa saHo deliver tip on demand/ «fld on a 
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decree of tin's kind the defendant has ro 
option to deliver no the chattel nor has 
the plaintiff a rich* to demand it. 

I hive died attention to +his diVi-ct'on 
be'*' , iv»e b his he^n c; ugges‘ , ed thr.t the 
rate i i Bri'ismnd v. Harrison (1) appl : es 
onlv to actions in det’r.ve and not to 
actions in conversion. I confess that to 
me the suggestion is attractive, but in my 
judgment the weight of authority is against 
it. Brinsmead v. Harrison (3) itself is a 
deer authority” to the contrary. In In re 
Gunsburg, Ex parte Trustee (4) Sterndale, 
M. R., says "The order he has obtained 
amounts to no more than judgment 
in detinue or trover for the value of the 
goods and it has not been satisfied. It 
has been clear law s’nce the case of 
Brln$meadx. Harrison (3) that such a judg¬ 
ment unsatisfied does not operate to trans¬ 
fer the property to the person against 
whom judgment was obtained, or prevent 
the true owner from suing a third person, 
not the original wrongdoer, for the return 
of the plaintiff's goods which that third 
person continues to detain from him. 
That was the exact po'nt determined upon 
the new assignment in Brinsmead v. 
Harrison (3) and that dec si n is con- 
conelusive aga’nst t 1 r appdl nts on this 
Pomt.” It is true that Warrin-tou L. J.. at 
page 447 says : “I think it is settled that 
a judgment for the recovery of goods or 
their value or for the value of the roods 
t.o be reduced if the goods are delivered, 
does not of itself transfer the property 
to the defendant, but only if and when 
it is satisfied by actual payment of the 
value: Brinsmead v. Harrison (3)." thus 
confining his judgment to cases of detinue. 
In In re Ware, Ex parte Drake (2) which is 
not unlike the present case, in which 
Brinsmead v. Harrison (g) W as followed, it 
Was unnecessary to discuss th's point as 
the previous action had been in detinue. 

Some doubt, however, is thrown on the 
matter by Bradley 8r Cohn Limited v. Ramsay 
& Co, 1 $). Tnthatcace Ph ;i liirorp J., he’d 
that the orincHe of Brinsmead v. Harrison 
(J anplied only to eases of detinue, and 
in the CoUrt of Anneal Kenned'*, T. T 
with whose judgment Cozens-Bardv M R ’ 
agreed says that he agreed with Phillimore.’ 
J. on this point. But he adds that the 
earlier judgment obtained was for the 


price of the goods in question ond that, 
therefore, the judgment obtained was 
different from the judgment in Brwrpiecd 
v Harrism (?) r.nd prevented the pk.inliff 
suin'* rgain Tut Fuel ley, L. J., points out 
that the judgment in that case was 
not a judgment fer damages, but for Ihe 
price of the * oods as on a sale, and he 
so explains the judgment of rhillin oie, j. 
The defendant in Ihe earlier case bed at 
one time, at any rate, had the prop city 
from the plaintiff on sale or return, and 
I think that the decision in that case cm 
be explained, without in any way cutting 
down the effect of the judgment in Brin¬ 
smead v. Harrison (3) on the ground that 
the earlier judgment was based on the 
election by the plaintiff to treat a contract 
of sale or return of the goods, which had 
in fact been determined, as still aJr\e 
and resulting in a sale; for the judgment 
was for the price and not for damages, as 
is qu'te clear from the fact that the value 
as opposed 1o the price, which would be 
the measure of damages for ccnvcrs’on 
was not considered. It may be that if 
this point ever comes before the highest 
Tribunal, the operation of the principle of 
Brinsmead v. Harrison (3) will be con¬ 
fined to the judgment in detinue. But 
in the present state of authorities I do 
not think we can so limit it. 

Mere proof in bankruptcy does not 
amount to satisfaction, so as to pass the 
property*. See In re Ware, Ex parte Drake 
(2). Nor does it seem, would part satis¬ 
faction by execution or by receipt of 
dividend in bankruptcy have that effect. 

It is, however, dear from In re Ware, 
Ex parte Drake (2) that the plaintiff can 
after judgment elect to look only* to his 
chance of obtaining satisfaction bv execu¬ 
tion or by proof and give up his claim 
to the propevtv. Tn In re Debtor , Ex parte 
Petitioning Creditor (1) the plaintiff 
obtained judgment for the Teturn of a 
cup forthwith, or for payment of £ 50, 
its value and for £ 5 5-0 for damrges 
and for costs. The cup not .. being 
returned, he sirned judgment fer the full 
amount and issued a bankruptcy net ice 
for non-compliance with that judgment. 
After that, date the debtor sent the ct:p 
to the plaintiff and on the hearing cf the 
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petition claimed that there was no longer 
a good petitioning creditor’s debt cs it 
ought to be treated as reduced by the 
value of the cup. . The Court ordered ad¬ 
judication and Bieham, J., said : “It has 
been contended that the property in Ihe 
cup is still in the petitioning creditor. I 
th ; nk, however, that by issuing ihe bank¬ 
ruptcy notice and presenting the bank¬ 
ruptcy petition the creditor finally elected 

to abandon his propeity i n the cup to the 
debtor, and that it now vests in him and will 
form part of his estate on his bankruptcy.' 
This was not necessary for t] ie dec ; s:on 
of the case because the debtor failed 
to exercise the option that was given of 
returning the cup forthwith with the result 
that the judgment became a money judg¬ 
ment and he having lost his 'option, 
was liable for the full amount of the 
judgment and could properly be adjud eated 
for non-compliance, and I am not satisfied 
that if the plaintiff had subsequently found 

the cup in the hands of a third party 
he could not, on the princpie of Brinsmead 
y- Harrison ( 3 j, have sued that person for 
it. But, however that may be, I think 
there is much more here. The plaintiff 
when he petit-on-d in insolvency had no 
judgment at all, nor anything equivalent 
to one. But what h e d?d was to allege 
that the 1st defendant owed him Rs. 1,000 
as a liquidated amount, and set off about 
half of.that amount against a debt due 
from him to the i mol vent and then used 
the balance as a liquidated amount t 0 
support his insolvency petit ; on • and in 
my judgment, that amounts to a definite 
election to abandon all right to the r'ng, 
m favour °f the 1st defendant and to look 
only to the advantage of getting rid o f the 
balance of Iris own debt to the ist defend¬ 
ant and the hope by the , pressure of 
insolvency proceeds of getting payment 
of the balance from tli e ist defendant. 
It follows that at the date pf the pledge 

o 6 Z ", d rM ? nd . a,t the lst defendant 
h t*// U e Z tl i e r,u 8 a "d the plaint- 

** 4 hnd n? 11 ®. ° r . that at least on the date 

of theadjndtcatton the plaintiff rave up 
? li fm-lhet interests in the riband that 
if the ist defendant had no title a t the 
d ,* te .° f the pledge, he got one on the date 

the a t 1 'tlf 1 ; a ie n 0n th , s Pthicipie of feeding 
the title *s It 13 called in WMUhorn v. 
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Davison (7), or forwarding the title as it is 
called by PhilHmor e , J., ; n Jn re Debtor, 
Ex p.irte Petitioning Creditor (D, that 
principle was if there is a sale or' pledge 
to a bcn.i fide purchaser or pledgee for 
value by me who has 1.0 title, if that 
per on subsequently obta'ns a title, it 
enures to the benefit of the t urchnser or 
pledgee. 

On these grounds I tlr'nk tlat the judg¬ 
ment of the Di trict Munsif and Venkata- 
subba Rao, J., are correct or.d thp.t the 
appeal mu t be allowed with costs 
throughout. 

Oldfield, J.—I agree. 

Ramesam, J.—I agree. 

Appeal alloued, 

V. N. V. 

( 7 ) (I 9 H) i K. B. 463; £0 L. J. K. B. 425; 104 

T. 234* 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 55 of 192?. 

Mav 21, 1923. 

Present:— Sir Shadi i.d, Kt., Chief 

Just’ce, and Mr. Justice Martir.fru. 

RAM SINGH—Decree-Holder— 

Appellant 

versus 

\VARYA\I SI NGH—Judgment-Debtor— 

Respondent. 

Civil Procedure Code (Act V of 1908), s. 2 
Legal representative, who js—Manager of 
shrine—Successor, whether legal representative — 
Decree against manager personally, whether can 
be execa'ed against successor—Letters Patent Ap¬ 
peal-Point not raised before Single Judge, whether 
can be taken. 

The expression legal representative, as d< fired 
in section 2 (11) of the Civil Procedure Code, 
means a person who in law represents the es¬ 
tate of a deceased person, and includes any per¬ 
son. ' who interm ddlcs with the estate of the 
deceased and, where a party sues ©ris sued in a 
representative character, the person on whom the 
estate devolves on the death of the party so 
suing or sued. [p. 586, col. 1.] ~ 

The interest of -the manager of a shrine in the 
shrine and the property attached to it comes 
tp an end on his death, and a person who is 
appointed to succeed Rich in'the lhanagetnent- 
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of the property cannot be said to be bis legal 
representative. Therefore, a decree obtained 
against the former in his personal capacity can¬ 
not be executed against the latter, [p. 586, col. 2.] 

A point not taken before the Judge in Chambers 
cannot be agitated in an appeal under the Letters 
Patent against his decision, [p. 586, col. 2.] 

Letters Patent Appeal against an order 
of Mr. Justice Campbell passed in Civil 
Appeal No. 1170 of 1922, on the 11th 
January 1923, reversing that of the 
Additional Districl Judge, Ferozepore, 

dated the 2 Sth January 192?. 

Bakhshi Teh Chand, Mr. Manohar Lal t 
I/ila Kanshi Ram and Bawa Kalian Singh, 

for the Appellant. 

Dr. Nand Lai, for the Respondent. 

JUDGMENT.— On the 20th Nov eu.be r 

1916 the appellant. Ram Singh, brought 
an action against one Gurmukh Singh on 
the allegation that the said Guinn kh 
Singh, whom he had appointed to manage 
the shrine called Hareke Kalan Dera and 
the property attached to that shrine, had 
been guilty of mismanagement ; and be 
accordingly asked for a decree for the 
removal of the defendant from the manage¬ 
ment of the shrine and for possession of 
the property attached to it. On the 24th 
of December 1919 the Subordinate Judge 
granted a decree in accordance with the 
prayer contained in the plaint; but it 
appears that Gurmukh Sir.gh had died 

ab)ut s’x months before the date of that 

decree. In view, howevtr, cf r. 6, of 
O. XXfl of the C'vil Procedure Code, 
the Court considered it unnecessary to 
bring his lejal representative on the re¬ 
cord before pronouncing the judgment. 

The decree-holder now seeks to execute 
the decree against one Wary am Singh on 
the ground that the latter is the legal 
representative of the deceased judgment- 
debtor. Now, the expression legal repre¬ 
sentative, as defined in section 2 (n) of 

the Civil Procedure Code, means a person 
who in law represents the estate of a 
deceased person, and includes any peison 
who intermeddles with the estate of the 
deceased and, where a parly sues or is 
sued in a representative character, the 
person on whom the estate devolves on 
the death of the party so suing or sued. 
It is conceded that Waryam Singh does 
not in law represent the estate of the 
deceased^Gurmukh Singh; but it iscontend- 
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ed that he must be deemed to be fhe. 
legal representative of the deceased, 

(1) because he has intermeddled with 
the estate of the deceased, and 

(2) because Gurmukh Singh was sued 
in a representative capacity and his estate 
has devolved on Waryam Singh. 

Now, it is true that Waryam Singh 1® 
in de facto possession of the shrine and 
the property appertaining thereto, tut he 
claims that he has been appointed Mahant 
of the shrine by the Bhek. W'hether this 
claim is well-founded or not, there can 
be no doubt that he has not intermeddled 
with the estate of Gurmukh S ngb. What¬ 
ever interest Gurmukh Singh possessed in 
the shrine and the property attached to 
it came to an end on his death, and the 
shrine with its properly cannot by any 
stretch of argument be deemed to be the 
estate of Gurmukh Singh. Waryam Singh 
may be a trespasser, bat he has not inter¬ 
meddled w’thany estate belonging to the 

deceased. s 

Nor are we prepared to hold that Gur¬ 
mukh Singh was sued in a representative 
character. A perusal of the plaint makes 
it perfectly clear that Gurmukh Singh was 
described therein as the manager of the 
Dera and its property, and that the acts 
complained of were done by him in hiS 
personal capacity and not as He represen¬ 
tative of the congregation. As defendant 
to such a suit Gurmukh Singh represented 
no one but himself. 

On neither of the grounds urged by the 
learned Counsel fo"r the appellant can 
Waryam Singh be treated as the leral 
representative of the deceased Gurmukh 
Singh. It is, however, contended that as 
the decree directed, inter alia, the deli¬ 
very of certain boxes containing docu¬ 
ments belonging to the appellant* the 
defendant, Waryam Singh, must be regard¬ 
ed as an interrceddler with the estate of 
the deceased in so far as these boxes are 
concerned. This point was not raised 
before the Single Judge, and cannot, 
therefore, be agitated in an appeal under 
the Letters Patent. 

For the aforesaid reasons we concur in 
the conclusion of Mr. Justice Campbell and 
dismiss the appeal with costs. 

z. k. Appeal dismissed. 
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PATNA HIGH COURT. 

Miscellaneous appeal No. 243 

of 1922. 

May 21, 1923. 

Present Sir Dawson Miller, Kt., Clref 
Justice, a n d Mr. Justice Foster. 
Musammat JAGESHWaR KUER— 
Plaintiff—Appellant 
versus 

TIEAKDHARI SINGH—Defendant— 

Respondent. 

Chota Nagpur Tenancy Act (VI B. C. of 1908), 
s. 139 —Civil Procedure Code (Act V of 1908), O. 
VI I t r. 10 —Jurisdiction of Civil andRei<enueCourts 
' •Ejectment of tenant, suit for, whether cognizable 
by Civil Courts—Ejectment of trespasser, suit 
for—Defendant held to be tenant — Procedure—Re¬ 
turn of plaint—Dismissal of suit. 

Under section 139 of the Chota Nagpur Tenancy 
Act a suit. to eject a tenant of agricultural land 
is not cognizable by a Civil Court, fp. 588, col. i.] 
Where in a suit for ejectment filed in a Civil 
Court, which is based on the allegation that the 
defendants are trespassers, the Court finds that 
the defendants are not trespassers but non-occu¬ 
pancy raiyats the proper procedure is not to re¬ 
turn the plaint for presentation to the proper 
Court but to dismiss the suit altogether, as the 
allegation on which it is based has not been up¬ 
held. [p. 588, col. 2.1 

. Miscellaneous appeal from an or e’er of 
the Subordinate Judge, Rarchi, dated He 
16th Septercbei 1922, r e vers’rg that of 
the MUns ; f, Palair.au, dated the 10th 
March 1921. 

Messrs. Baikuntha Nath Muter and Ram 
Prasad, for the Appellant. 

Messrs. Lafhmi Narayan Sinha and 
Devaki PraSad Sinha , ftrlhe Resjordent. 

JUDGMENT. 

. Miller, C. J.-~ The only question for de¬ 
termination in this appeal is whether the 
learned Subordinate Judge was r ; ght 
upon the facts found in the case in arriv¬ 
ing at the conclusion that the Munsif had 
no jurisdiction to hear ani determire 
the suit. 

The suit was instituted by the plaint¬ 
iffs as proprietors against the defendants 
a-* tenants or rathei as the persons who 
had been possession of the lard as 
tenants under a three years' Rare rrd 
whose lease had expired,'1o eject them 
from the land. Other defendants who 
it was alleged had been put in by the 
first defendant as their tenants were also 
made parties but they disclaimed all In¬ 


terest in the property a n d they need not, 

therefore, be any longer considered. The 
case put forward by the plaintiffs wa s 
that the defendants' lease having expired 
they were trespassers and, therefore, could 
be ejected. 

Various defer ces were raised and 
amongst others the defendants contended 
that they had been in occupation of this 
lard ma n y years before the lease and 
were in fact occupancy raiyats. The plaint¬ 
iffs on the other hand contended that 
the’r right under the lease wc s merely 
that of tenure-holders and that iLev had 
no raiyaii right at all. 

The learned Munsif decided in favour 
of the plaintiffs. He came to the conclu¬ 
sion that the evidence of the defendants 
a s to occupation of the land before the 
lease in question could not be accepted, 
that they had in fact been cultivating 
some of th : s land before that period under 
what is known as an utakar lease which 
gave them n o rights of occupancy and 
that the land granted under the lease 
of three years, which h*d expired, covid 
not be identified with the land of which 
the defendants had previously been in 
possession. 

When the case cam e before the learned 
Subordinate Judge on appeal, allhoifh Le 
agreed with the If.cts as found by the 
Munsif as to what had previously taken 
place, 0:1 considering the terms of the lease 
under which the defendants had been 
admittedly in possession for three yens 
and somewhal Jonuc-r period to the in ¬ 
stitution of the suit, was of opinion that 
the defendants' lights. Under the lease, 
were the rights of a raiyat, that is to say 
the right of. takirg the lard info then 
own cultivation and not the lights of a 
tenure-holder or thikadar granted for the 
purpose of putting others in po<-c CSS j 0n 
of tne land in .order to cultivate it. He 
refers to the terms of the lease and if 
his reference is accurate as one must pre¬ 
sume it is, because the lease has not been 
produced in this Couit so as to challenge 
it, then there ca n be.no doubt that the 
learned Judge was right in coming to the 
conclusion that the Interest of the de¬ 
fendants was that of raiyats, and al¬ 
though they had acquired no occupancy 
title they were in fact non-occupancy 
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Yaly&ts On reference to the provisions 
of the Chota Nagpur Tenancy Act it ap¬ 
peared to the learned Subordinate Judge 
that a suit to eject a ten a nt ol agricul¬ 
tural lard or to cancel any lea*e of 
agricultural land was not cognizable by 
the Civil Court because under section 339 
of the Chota Nagpur Tenancy Act it is 
provided, inter alia, that suits of the 1 afure 
which I have just mentioned : 

“ Shall be cognizable by the Deputy 
Commissioner, and shall be instituted and 
tried or heard under the prov'sions of 
this Act, and shall not be covnizaVe in 
any other Court, except as otherwise pio- 
vided in this Act." 

The Act further provides machinery for 
trying cases of that sort before the Deputy 
Commissioner with certain powers ot ap¬ 
peal to his superior officer. Moreover 
the grounds upon wh'ch a non-occupancy 
raiyat shall be liable to ejectment are set 
out in section 41 and other places in the 
Act. A special procedure is piovided lor 
trying cases of that sort and it is only 
by the Tribunals, prescr.bed in tie /-.ct 
that such a suit can be tried. braving 
arrived at that coi elusion, as the leaned 
Sudordinate Judge did, it seems to n e 
that he was bound to d : srriss the suit. 
The suit as framed, was One to eject 
terspassers, but on the facts found the 
defendants were not trespassers but nor.- 
occupancy raiyats. As no suit to eject 
non-occupancy raiyats could be tr'ed in 
the Civil Court the question of the 
plaintiffs’ lights against them ccu'd 1 ot 
be determined in the present suit. The 
learned Judge should have contended 
himself with dismissing the suit but he 
ordered the plairt to be returned for 
presentation in the proper Court. Th's 
could not be done as the suit was not 
framed as one for the ejectment of rniyats. 
It was nevertheless rightly dismissed”ard 
in that respect his decree should be affirm¬ 
ed. Subject to th's modificat : on of the 
Sudordinate Judge’s order tte appeal is 
dismissed with costs to the respondents 

Who hive appeared. 

Foster, J.-I agree. 

Order modified • 




LAHOHE HIGH COURT. 

Miscellaneous Second Appeal No. 1909 

OF 3 Q 2 I. 

Feburaiy 9, 1022. 

Present; —Mr. Jus 1 T *ce LeRossiruol. 
THI RaJ and another— l efendants 

—Appellants 
versus 

KHFAUSI and others—Ilainttffs 
and Musammat RAMI— Defendant — 

Respondents. 

Limitation Act {I X of iqo8), Sch. I, Art. 44— 
Minora, suit against—Compromise by guardian 
a 1 litem— Suit by minor to recover property— 1 

Limitation. t . , 

Where a suit is compromised on b<lalf of a 
minor by his guardian ad litem with th** sanction 
of the Court, a suit by the miner to rccove j Ifce 
property rfFcetcd by the Ciujuxriit ru ;1 te 
brought wittin three y tin <f 1 is iltnurp 
majority. The minor carnot sue to recover tfce 
property bv ignoring ti e cr.mi re mise alti g<tfccr. 

Miscellaneous secord appeal from an 
order of ibeDistrct Judge, Hissar, dried 
the 16 th July 1921, reversing that of Ibe 
Munsif, Second Class Hissar, dated the 
8 th Dec err bc-r 1920. 

Mr. Nihal Clmnd Mehra, fer tbe Ap- 
p e^nnts. 

Da la Jagan Nath, for the Respondents. 

JUDGMENT.—Tribe course of litqrlrcn 
between tbe parties in 30 io, a compioirJse 
was anived at and a decree issued upon 
the compromise. 

At that tine the plaintiffs were mirors 
and were represented by Heir mother, 
the compromise was scrutinized • by tbe 
Court which found it beneficial to the 
minors and gave leave to the guardian. 
Inconsequence of that compromise rrd 
decree, the present defer drr.ts pa?d a 
sum of money and were nar.led occvjarO’ 
rights in the area row in dispfe. 

The present su : t is brenr h.t by the 
quondam minors for possessor of that 
area, which they alleged was alienated by 
the ; r mother without necessity. 

They ignored the deciee of the Revenue 
Court in 1910. 

The First Couit found that the suitwss 
time-barred as the plaintiffs had rot 
sued within three years of attaining majo¬ 
rity. but the District Judge bas disagreed 
and holds that the decree of 3910 
be ignored and finds that the limitation 
for the suit is 12 years. 


z. K. 
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He draws a distinction between a decree 
On adjudication and a decree by consent 
». . ix ^ low and refers to cer¬ 

tain remarks in Sant Kumar v. Deo 
Saran (i) which divorced i rom the facts 
of that case quite diiTeient from those of 
this case robbed it of their value. 

I do not agree with the learned Dis¬ 
trict Judge that the decree of 1910 can 
be ignored till it is set aside.it is bind¬ 
ing on the plaintiffs and their suit to 
set it aside and so regain possession of 
; t he area in suit is baired by time. 

I accept the appeal and dissmiss the 
suit with costs throughout. 
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Z. K. 


Appeal accepted. 


(0 8 A. 365; A. W. N. (1886) 129; ,5 Jnd. Dec. 
-\n. s.) 135. 


PATNA HIGH COURT. 

Ai’PEai, from Original OrderNo. r 4 9 

of 1922. 

May 7, j923. 

Present:-- Mr. Justice Das and Mr. 

; Justice Kulwant Saha\\ 

SAnj PRASAD SINGH—Decree-Hoeder 

—Appeeeant 

versus 

. SHRODUT SINGH— Judgment-Debtor 

, —Respondent. 

Provincial Insolvency Act ( V of 1920). 55. 2 (1) 
(d), 28, 47 Receiver, suit against—Leave of Court 
whether necessary—Secured creditor ; position of— 
Hindu Law—Joint family — Co-parcener, interest 
pf» whether pass ess to Receiver—Question of title — 
Insolvency Court, duly of. 

, ^ Receiver in insolvency proceedings is not 
in the same position as a Receiver in a suit. His 
position is that of an assignee in bankruptcy, 

. and it is not necessary for a party to obtain the 
leave of the Court to proceea against a Receiver 
appointed under the provisions of the Provincial 
Insolvency Act. [p.6o 5 , col. 2; p. 606, col. x.] 

Amnta Lai Ghose v. Narain Chandra Chakra- 
Pam, 53 lad. Cas. 973; 30 C. E. J. 515. relied on. 

In insolvency proceedings a secured creditor 
stands on a different footing from that which 
»s ordinarily occupied by unsecured creditors. 
IP- 59", col. l ] 

A secured creditor may do one of three things: 
he may enforce his security and prove for the 
balance that may be due to him; or he may re¬ 
linquish his security f or the general body of cre¬ 
ditors and prove tor the whole debt t]&t may be 
due to mm. or he may value his security and 
receive a dividened for the balance that may be 
due to him, subject to the right of the Court to 


redeem the security. He may also ignore the 
Insolvency Court altogether. i n which case he 
must be content only with his security. a «d will 
be debarred from claiming any dividend, if his 
security should prove to be imefficient fi> 

590, col. 2; p. 591, col. I.] 

A member of a joint Mitakshata family has no 
interest in the family property which is capable 
of passing to a Receiver upon infolvcucv. [>. 

59 1. col. i.) u 

Saht: Ram Chandra v. Bhup Singh, 39 I„d. Cas 
28°; 39 A. 437; 44 I. A. 126; 21 C. W. N. 698; 1 
l ; i" T ' V \ 5571 l 5 A. L. J. 437; 19 Bom. L.R. 49S; 

26 V h I; 33 M - L - J- M- ( J 9 i 7 ) m. w. n. 439; 

22 b. T. 22; 6 L. W. 213 (P. C.), followed. 

It is always desirable that a question of para - 
mount title raised in insolvency proceedings 
should be decided by the Court and not by the 
Receiver, [p. 592, col. 1.] 

Appeal lrom an ordei of the District 
Judge, Saran, dated the 4th April 1922. 

Messrs. Lakshmi Kant Jha and Hpr 
Narayan Prasad, for the Appellant. 

Messrs. Nirsu Narain Sinha and Raghu- 
nandan Prasad, for the Respondent 

JUDGMENT. 

Das, J.—The parties have entirely 
misunderstood the provisions of the Pro¬ 
vincial Insolvency Act, 1920, and the result 
is that there hns been a seiious failure 
of justice in this case. 

The appellant obtained a mortgage decree 
against Shew Dutt S'ngh on the 19th 
February 1917. Sometime in 1918 Shew 
Dutt Singh filed his schedule insolvency 
and, on the 7th January 1919 a Receiver 
was appointed under the provisions of the 
Provincial Insolvency Act to t a ke charge 
of the properties o! the inrolvent. Having 
obtained the mortgage decree, the appel¬ 
lant caused the mortgaged properties to 
be sold; but on the objection of the Re¬ 
ceiver the sale was set aside. It appears 
that the appellant did not make the Re¬ 
ceiver a party to the execution proceedings; 
and the result was that the sale was 
properly set aside. 

On the 24th January 1921 the appel¬ 
lant filed a petition in the Insolvency 
Court. He stated in his petition that he 
desired to have the properties sold and 
he asked for permission of the Court to 
add the Receiver as a party to the 
execution proceedings. In my opinion the 
appellant entirely misconceived his re¬ 
medy. A Receiver, in insolvency pro¬ 
ceedings, is not in the same position as a 
Receiver in a suit. His position is that 
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of an assignee in bankruptcy, and it is 

well settled that it is not necessary for 
a party to obtain the leave of the Court 
to proceed against a Receiver appointed 
tinder the provisions of the Provincial In¬ 
solvency Act of 1920 [see Am?it a Lai 
Gh oss v. Ntfvain Chandra Chakrubuftt [1) j. 

As I have stated tfce appellant applied 
for leave to continue the execution pro¬ 
ceedings against the Receiver. Thereupon 
the learned District Judge called upon the 
Receiver to appear and to show cause 
wny the execution proceedings should not 
be continued as agaiust him. l'heReceher 
appeared and objected to the execution 
proceedings. On tne 22nd of April 1922 
the learned District Judge pa s sed an order 
directing tie Receiver to take possession 
immediately of the property of the insol¬ 
vent and to have it sold lor the benefit 
of the creditors, and he directed that the 
appellant should be gvenpriority in the 
l/ayment of the debts. In my opinion the 
learned Judge was not right in passing 
the order which he did pass. It is well 
established that a secured creditor stands 
on a different footing from that which 
is ordinarily occupied by unsecured credi¬ 
tors. The position of a secured creditor 
is dealt with in section 28, paragraph (6;, 
aud section 47 of the Provincial Insol¬ 
vency Act. Section 28 provides that on 
the making of an order ol adjudication, 
the whole of the property of the insolvent 
shall vest in the Court, or in a Receiver, 
and shall become divisible among the 
creditors, and tnat thereafter, except as 
provided by tne Act, no creditor to whom 
the insolvent is indebted in respect of 
any debt proveable under the Act shall, 
during the pendency of the insolvency pro¬ 
ceedings, have any remedy against the 
property of the insolvent in respect of the 
debt, or commence any suit or other legal 
proceedings, except with 1 he leave cf the 
Court and on such terms as the Court may 
impose. .Paragraph (6) provides as 
follows.. .. 

“(6) Nothing in this Section shall, affect 
the power of any secured creditor to 
realise or otherwise deal .with his .security* 
in the same manner as he would have been 
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53 hid. Cm, 973; 30 C..I* J. *15. 


entitled to realise or deal with it if this 

section Lad not been passed.” 

Paragraph (6) is very emphatic in pro¬ 
viding that the provisions of the Pro¬ 
vincial Insolvency Act shculd not in the 
least touch a secured creditor wl.o is en¬ 
titled to realize or deal with the seen r.ty 
in any way he chooses unhampered by 
the provisions of the Provincial Insol* 
vency Act. Section 47 provides as 

follows: . 

(1) “Where a secured creditor realises 
his security, he may prove for the balance 
due to him, after deducting the net amount 

realised. . . . 

(2) Where a secured creditor relinquishes 

his security for the general benefit of 
the creditois, he may prove for his whole 

debt. . 

(3) Where a secured creditor does no* 

either realise or relinquish his sccuiity, 
he shall, before being entitled t 0 have hli 
debt entered in the schedule, state m 
his proof the particulars of his security, 
and the value at which he assesses it, 
and shall be entitled to receive a dividend 
only in respect of the balance due to mm 
after deducting the value so assessed. 

(4) Where a security is so valued, tne 
Court may at any time bef-ore realisation 
redeem it on payment to the creditor of the 

assessed value. . 

(5) Where a creditor, after having valued 
his security, subsequently realises it, the 
net amount realised shall be substituted 
for the amount of any valuation previous¬ 
ly made by the creditor, and shall te 
treated in all respects as an amenaeu 
valuation made by the creditor. 

(6) Where a secured creditor does no* 
comply with the provisions of this section 
be shall be excluded from all share in any 

dividend." Ji+nr 

Speaking broadly, a secured creditor 

may do one of three things; be may 

force bis security and prove for tea 

balance that may be due to him, or ne 

may relinquish bis security for the general. 

body of creditors and prove for *n^ 

whole debt that may be due to him,o 

be may value bis security and receive a 

dividend for the balance that may J* 
due to him, subject to the right of me 
Court to redeem the security. He may 
also ignore the Insolvency Court altogctne # 
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• In which case he must be content only 
< with his security, and will be debarred 
from claiming any dividend, if his security 
should prove to be insufficient. 

Now, in the proceedings which are 
before us, it does not appear that the 
appellant elected at any time to relinquish 
his security for the general body ot the 
creditors. That being sc, the learned Dis¬ 
trict J udge had no jurisdiction to direct 
that the property should be sold and that 
Sant Prasad Singh should merely be given 
priority in the payment of the debts. It 
is of course open to the appellant to con¬ 
sent to the property being sold in the 
. insolvency proceedings, but we do not find 
that Ihe appellant, at any time, consent¬ 
ed to the properties being sold by the 
Insolvency Court, or that he surrendered 
his security in favour of thegeneial bcdy 
of creditors. In my opinion the order of 
the learned Judge, dated the 22nd April 
1922, in so laias he directed the Receiver 
to take possession of the mortgaged prop¬ 
erties and to sell the mortgaged proper¬ 
ties, is wholly erroneous. 

But the difficulty does not end here. On 
the 7th of September 1921 Musammat 
Anupa Kuer, the wife of the insolvent, on 
behalf of her minor children, filed an objec¬ 
tion, the object of which was to have 
three-fourths share of the properties wholly 
exonerated from any liability. She alleged 
in her petition that her husband was a 
man of immoral character and was ad¬ 
dicted to every sort of vice and that the 
• money borrowed by him was net for the 
benefit of the joint family, and that the 
shares of the minors had not vested in the 
Receiver, and could not be sold by tue 
Receiver. Stopping here for a moment, it 
id necessary to point out that it the posi¬ 
tion taken up by the infants be at all right 
then nothing at all has vested in the 
Receiver. Under the Provincial Insolver»cy 
, Act property is defined to incUlde any 
.property over which or the profits of 
which any. person has a disposing power 
which he may exercise for his own benefit. 
Section 2d of the Act provides that on 
.the making of an order of adjudication 
the whole of the property of the insolvent, 
that is to say, property as defined in the 
Act shall vest in the Court or in a Re¬ 
ceiver as provided in the Act and shall 


become divisible amongst the creditois. 
The question then arises, did the insolvent 
have any pioperty at all which could vest 
in the Receiver, assuming that the infants 
are right, that the family was a joint 
Mitakshara family. If the minors are 
right in their contention, there was nothing 
in the possession of the insolvent over 
which, or the profits of which, lie had a 
disposing power which he could exercise 
for his own benefit. If, therefore, this 
issue be decided in favour of the minors 
then it must follow that, not the three- 
fourths share of the properties, but the 
entirety must be exonerated from all liabi¬ 
lity. No doubt there is a line of cases, long 
befoie Sahu Ram Chandra v. Bhup Singh 
(2) was decided by the Judicial Committee, 
which held that the member of a joint 
Mitakshara family lias an interest which is 
capable of passing to a Receiver upon in¬ 
solvency, but Sahu Ram Caand'a's cate 
(2) authoritatively decides that that 
view can no longer be maintained. If we 
are, therefore, to uphold the decision of 
the learned District Judge, dated the 4th 
April 1922 it would be necessary for us 
to direct that the entirety of the property 
that has vested in the Receiver be 
exonerated from all liability. 

\Ve have now to consider the propriety 
of the order of the learned District Judge 
of the 4th April 1922. I have already 
stated that on the 7th September 1921 
Musammat Anupa Kuer, on behalf of her 
minor children, filed a petition claiming 
that three-fourths of the property should 
be exonerated from liability. The learned 
District Judge thereupon called upon the 
Receiver to report on the objection filed 
by Musammat Anupa Kuer. The Receiver 
took evidence and came to the conclusion 
that the contention of Musammat Anupa 
Kuer was right and he recommended to the 
learned District Judge that three-feurths 
should be excludedfrom sale. The learned 
District Judge, without considering the 
matter at all, (for there is nothing in the 
short order which he has passed ' which 
shows that he judicially considered the evi* 

• * * • • • • . • j • « • v 

• (2) 39 Ind. Cas. 280; 39 A. 437; 44 I. A. 126J 

21 C. W. N. 698; 1 P. h. W. 557; 15 A. I*. J. 4371 
19 Bom. L. R. 498; 26 C L. J. 133; 33 M. L. J. MI 
(1917) M. W. N. 439; 22 M. h. T. 22; 6 1 ,. W. 213 
(P. C.). ..... - •> 
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dence wh’cli was laid before the Receiver) 
accepted the report of the Receiver and 
exonerated the share of the minor children 
from sale. 

It is always desirable that a contention 
of th s nature sho-ld be decide d by the 
Court and njtby an officer that may be 
appnoted by* the Court. The question 
rjised On behalf of the minors was a ques¬ 
tion of paramount title and, theretoie, a 
question raising a very inqortart matter 
between the insolvent and the general body 
of creditors. It was, ir mv opinion, neces¬ 
sary that thi learned District Judge 
himself should have disposed of the matter. 
I am, therefore, unable to uphold the order 
of the4th April 192a. I w^Uldaccordingly 
set it aside, remand the matter to the 
learnel District Judge, anl direct that he 
do proceed to deal withit himself. Sofar 
as the appellant is concerned, he is en¬ 
titled to pursue h’.;s remedy in the way he 
dedres, either without the assistance of the 
Insolvency Court, or under tl.e piovisions 
of the Provinc : al Insolvency Act. 

We make no order as to costs. 

Kulwant Sahay, J.— I agree. 


Z. K. 


C:ise remanded. 


OUDH JUDICIAL COMMISSIONER'S 

• - couRr. 

Civil* Revision No. 106 of 1921. 
November 3, 1921. 

Present'. —Mr. Daniels, A. J.C. 

CHATUR—Defendant—Appellant 

versus 

RUKMANGAD SINGH—Plaintiff- 

Opposite Party. 

Transfer of Property Act (I V of 1882), ss. 108 
• (h), 117 — Landlord and tenant — Agricultural lease 
— Tenant, whether entitled to cut trees planted by 
himself. 

Though section 108 (/») of the Transfer of Prop¬ 
erty Act does not, by reason of section 117 of 
the Act, apply to agricultural leases, it lays down 
a principle which is applicable to such leases in 
the absence of any special custom to the contrary. 

irees planted by a tenant of agricultural land 
on the land of the tenancy with the permission 
of the landlord , may be cut a nd removed by the 
tenant during the continuance of his tenancy. 
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Revision against a decree of the Munslf* 
Hardoi,sitting as Small Cause Court Judge, 
dated the 27th July 1929. 

Mr. Mjii.inintxd Yusuf Ali, for the 

Appellant. 

Mr. Ghulam Hasan, for the Opposite 

Party. . , . 

JUDGMENT.— This is an application under 
sect.on 25 of the Pro\incial Small 
Cause Courts Act. It raises the question 
of the right of a tenant to cut down a tree 
planted by himself on his holding, ft may 
be assumed that the tree was planted 
orig.nally with the permission or ait any 
rate the acquiescence of the zemindar as 
it was planted long ago in the time 01 tne 
fathers of the parties. If this lease weie 
governed by the Transfer ol Property Act 
the tenant would under section ice Ui) 
clearly have the right to remove the tree 
during the continuance of his tenancy. 
The Bombay High Court in a judgment 
with which I am in entile accordhas laid 
it down that though section it8 (h) of the 
Tr.msler of Proj eity Act docs not, by 
reasou of seetion n 7 ot the same Act, app*y 
to an agricultural lease it lays down a 
a pr nciple which does apply in the absence 
of any special custom to the contrary. TW 
English Law regarding fixtures has no 
application to th’s country. I am of opi¬ 
nion, therefore, that the learned Ju<fce of 
the Court below was wrong in holding tnai 
apart fr 0 m any special custom the tenant 
hod no right to cut the tree. The learned 
Judge had decreed the suit on anotnex 
ground. The wajib-ul arz which the ilarnt- 
iff produced records a custom allowing a 
tenant to cut down a tree planted by him 
in lront ot his doer or in his courtyard or 
on waste land generally. The learned 
Judge considered that this negatived 
defendant’s right to cut the tree. It ap¬ 
pears to me that this clause has no appi»' 
caticn to the case of a tree planted on 
holding and that the wajib-ulratz , theiefCK, 

does not apply to the case before me. yn 
both grounds, therefore, I consider the 
learned Judge's decision eironeous and * 
accordingly allow the application lor 
sion and dismiss the suit with costs 10 
both Courts. . , 

z. k. Revision dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Criuinal revision No. 204-B op 1923. 

November 2, 1923. 

Present: —Mr. K'ukbede, A. J. C. 

UDHAo and others— 

—Applicants 
versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code ( Act V of 1898', s. 342 
(t)— Examination of accused—Omission — Illegality 
—Exa nination, hoot to be made—Written statement 
filed by accused—Examination, whether unnecessary . 

Sect >a 342 (i; of tae Criminal P.oceduxe Code 
CJateunlat-s taut the accuse l sao old bi examin¬ 
ed af er all tae w.tnesses for the prosecution 
are examined and c oss-exa uiued, and b fore 
he is Ctliel on tor his defence. £p. 596. coL 2.] 
Tae ,>ro/isiois of sect.on 342 (1). Criminal 
P o.*el ire Code, be ng in in mtory, .in omiss oj to 
q .est o 1 th_- acc ise 1 generally on tne cas» as 
required b/ tae latter part of thi section, is 
not a .uere irre^ul irity, but it is an illegality 
w lien vitiat.-s t .e w aole trial. Ho.vever, it 
the ul igistr ,*t * d.sc target the accused witho.it 
fra ui ig a ciar;e. the noa-.-xa uination ot the 
accused wouid not vitiate the procee lings, [p. 
595. col. 2; p. ^ 97 . col. X.] 

"Case-law reviewed. 

lu examining the accused under section 342 
of the Cdm.nal Procedure Code it is incum¬ 
bent upon the Migistrate, not to put him the 
geueral question “You have heard the prosecution 
witneises against you, say what you have to 
sa/," oat «.o co u nauicate to him by appropriate 
qaait.o .s vmythi.g nat ii alle ;ed again, t hi u in 
tn: e/id nee for the prosecu-ion c > its aul extent, 
with a view to -»sce tain f om ni.n waat cx- 
plau .tion jr defence m a-v or i.i fact ne wishes 
to put torward i.» respeci t ereot. t p 5,8. coi. i.| 

Written state ue.iat iiled by the accused lo 
n«t t.Jce the pi ic«* 01 evi l-ruee, nor of suca 
ecu xiu .ioa o. cae accused as .s uiat miU. d 
by secim 342 of tae 0 >de of O.imiaal Pro»e. 
dure. [p. 59** col. s.J 

Criminal revision against the decision o! 
tas iiisioas Jud;e. 4 js. Bar.r. A nraot, in 
Cr. nmil Appeil No. i £2 of 19 13, dited the 
27th Jane 19-'3. 

Dr. II o. G.tf'ajd Mr. M. Y. Shanf. 
for tie Vpp iciuts. 

Mr. &. h*. Dick, S landing Counsel, for 
the Crown. 

OR 3 BR.—-The facts which gave rise to the 
pr > iicdCioa ^>f (J laaj P itei, the accused con* 
csrjeiia this case, mi s'xtesn jthera.omel 
c>i- ened ia ta» to ot.ier comeet^d 
Revision Petition Nos. 205 B to 220 B of 
*9*3 aft as follow* 
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The Police Station House Officer. Gopal 
Siugh P. W. No. 3, of Yeotmal got news 
on 9th January 1923 that a cock fighting 
Bizir was going to be held that day at 
the vil age of Mouza Bhari belonging tc 
accused Udhao. The village is at the 
distance of three milesfrom Yeotmal. Gopal 
Siugh with some other constables formed 
therasleves into a parly and went to the 
spot reaching there at about 2-30 P. M. 
They saw in whit is styled as an open 
spice in iroutof Udhao Patel's Bada that 
the game of cock fighting was going on and 
a large number of people had assembled 
there. The crowd began to disperse at the 
sight of the Police party. Gopal Singhand 
one Iswir Aiyar, P. W. 6, noted the names 
of the ga ne>ters. Some of the gamesters 
are s .id to hive entered the Bada. Some 
timj a f ter the crowd had formed themselves 
iit) ai arm c d mob as the prosecution 
story goes, the accused Udhao Patel and 
his brother D k mria exorted the mob to 
attack and belabour the Police and to rob 
them of their papers and other things 
and ultimately succeeded in e\eu confining 
the Policemen in some lane shown on the 
mip filed in the case. Mr. Pimple, tfie 
Diputy ^superintendent of Police P. W. 
N». i of Y.'jtm.l, got news of this attack 
on the Police party and he hastened to 
the scans of tli* occurrence to rescue the 
ci.ifined but before he arrived on the 
scene th: Policemen were released and 
when they were on theix way back to 
Y-idt.nii they met Mr. Pi nple's pa rty and 
bo^h those parties th e n came over to 
Buri. Th-re they found the crowd still 
assenb ed and in the midst of opposition 
a.ii stoning they succeeded in making ar¬ 
rests oj 15 persons. O it of them 14 were 
p ic on trial and one was later on releas¬ 
ed by Po.ice. Arrests of some more accusj 
ed were made ; they are accused N »s. 15 
to i 3 , oucoure persons were suspected and 
their names were put ij the Police elnHan 
as accused Nis. 19 to 22 but they are 
still u itraced, having absconded in the 

meanwhile. 

2. {at The case against the 18 accused 
was started before Mr. H. A. R. Dewey, a 
Siccion 30 Mugistnte of Yeotmal, on 24th 
J?inary 1953 and proceedings Under sec- 
tiias 147, 332, 3*2 and 398 of the Indian 
Penal Code and section 23 of the Gambl‘d 
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ing Act commenced. Mr. Dewey at the 
request of the prosecution vis.ted the 
site of offences on 8th F bruory I923w:th 
a view to hive a c'e.r ijea of the s.tua- 
ti)n and a satisfactory map of the site 
prepared on the sp »t. The Revenue Ins¬ 
pector who was apparently not present 
at the spot w is to be ordered to prepare 
the map. From time to time IQ witnesses 
for the prosecution were examined. The 
Revenue Inspector who was the 2oth 
witness wts examined on 16th tebru ry 
1923 with reference to the map he was 
ordered to prep.'ie, that map is Exhibit 
P 3. On this day the 18 accused were 
examined and remanded to Jail custody 
and the case was adjourned to the next 
hearing. On the following day the a11 u- 
ments were heard and the charges against 
the accused framed and the pleas of ihe 
accused recorded. The accused desTed 
that prosecution witnesses Nos. 1 to 25 
should be re*c tiled for cross examinntion. 
Accused Ta,i>a (N). 5) was on this day 
released on bail while the rest of the 
accused were remanded to Jail custody. 
Th; cross-exami mti m of prosecution 
witnesses Inos. 2 to 15 was finished on 
20th to 23 rd F bruary 1923 and Mr. 
Pimple, P. W. No. i, only remained. The 
accused t u roucli their Counsel pressed for 
their release on l ad this day. The Magis¬ 
trate considered that there were no reason¬ 
able grounds for believin ' that Ihe accujed 
except’ng Udhao ( ccus-d No. a) had com¬ 
mitted any non-bail able offence, but there 
wer; sufficient grounds for lurther enquiry, 
into their guilt. They were accord r.gJy 
ordered to be released 0:1 biil. Uuhao 
alone was remanded to Jail custody. Fur 
Mr. P.mple’s cross-exami..ation the case 
remained hanging till 13th March 3923 
when he was cross-ex ■.mined at length and 
re-examined. On this day the Prosecuting 
Inspector requested perniiss on to examine 
three additional w tnesses who were j otpre- 
v o.isly named for prosecution and though 
the Cou.isel for the accused objected to 
new witnesses being produced or examined 
at this stage, the Mig’s^rate, overruling 
the objection, allowed the prosecution to 
examine one Sahaaeo (T. \v. No. 2:) who 
was apparently present at the hearing, 
and asior the otner two witnesses who 
were absent at the hearing and for the 


1 * 9*3 

other two new witnesses who were absent 
the case stood adjourned to 19th March 
19^3. They were examined on 19th March 
1^23 as P. W. No. 22 and P. W. No. 23. 
The accused were ‘ put on their defence" 
on this dav. 

{b) The examination of the defence 
witnesses extended over sewn heardgs 
and their last witness was Eo. 41. Tl.e 
case was then argued on 14th April 1523 
and w.,s closed for judgment to be deliv¬ 
ered on 17th April 1923. Before the 
judgment was delivered the Magistrate ex¬ 
amin'd the accused Udhao Pi.tel wilh re¬ 
gard to the previous conviction utcersec¬ 
tion 192, Indian Per.al Code, :n 1914, as 
th? add.tio al statement dated the 17ft 
April 1923 in the memorandum of his ex¬ 
amination shows. 

(c) As a resuL of the tral accused No. 5, 
Tanya, was acquitted. Udhao, accueed 
Nj.i, was also acquitted of the offence under 
section 13 of the Gi.mbliig Act and, 
along wi.h all the remaining prosecuted 
accused, of the offence of daco.ty. The 
Magistrate, howe\er, ou the evidcx.ee for rid 
that all the prosecuted accused except 
Tanya, were guilty, as charged, ol roitin^, 
voluntarily causiug hurt to deter pubic 
servants from their duty, and wrongful 
confinement of Policemen and convicted 
them (except Tanya) under scctioi s 147, 
332 and 342 of Indian Per.al Code res¬ 
pectively, read with section 34 of the same 
Code and sentenced each of the said 
accrued to be ri orcusly imprisoned fer 
o.re year for the first offence, 18 months 
for the second offence and six months for 
the ren.air.ii g offence, i. e. three years in all 
for the Scid three onencts. Accused Udhao 
wa., found guilty of a further ofTence of 
robbiry 1 hough not da coil y and was 
convicted ui.der section 392, Indian renal 
Code, as well, and s an old offu.der pre¬ 
viously convict ( d to six months' ri* on ts 
imprisonment ai d RS.5C0 fii.eior ai other 
rcbbeiy in 3914, he wr s su.ftntcd to cte 
years rigorous imprisonment for tie 
lottery comm tied at Lhari on Qih Jaunary 

1923. 

3. Against th'se conv’clicrs 17 appeals 
were filed cn :.8th April 1923 ly* ih* 37 

c ^ ^— are inn 1 cis 332 1o32fc 

of 1923 of the file o. tie Sessions Judge, 
Amro oti. Applications fer bail were 


Voliytf INDIAN CASBS« 595 


UDHAO t>. EMPEROR. 

made but they were all refused by tlie 
Sessions Judge th.it very dry. At tae 
date o hearing fixed for 9th July 19-3 
the Pleader 1 or the accused filed the 
following ;iddi':i n.l grounds of appeal and 
the case w>s then argued on 19th June 
1923 to which date it stood adjourned:— 

1. That the learned Mag : stiate failel 
to examine the accused after the close of 
the prosecution evidence in accordance 
with sectio 1 34? ot the Cole oi Crim'nal 
Procedure, and this nmconpli-nee witn 
the provisionsof section 342 of the Code 
of Criminal Procedure vitiates the trial. 

2. That the learned Magistrate erred 
in not mentioning or spec.iyinr the com¬ 
mon object of the unlawful assembly. 

3. That the learned Magistrate failed to 

• comply with the piovisiois of section 233 
of the Code of Criminal Procedure. 

4. The learned Sessions Judge fully 
realised the existence of those mistakes 
in the Trial Magistrate’s proceedings but 
has tried to show that they weie not 
such as vitiated the trial in spite of the 
fact that the Magistrate had failed to 
comply with the mandatory provisions of 
section 342, Criminal Procedure Code. He 
held, relying upon the report of a n Allihabod 
ruling, that the omission to examine the 
accused after the close of the prosecution 
evideace was a technical om : ss : oi aitd 
would not vitiate the tr'r.l. As re f.rds 
ground Nj. 2, the learned Seissons Jud& e ' 
observed that the co 11m0.1 object “ may 
posibly n»t hive been specified in the 
charges but there can be n » do .bt what 
the common object was and the accu ed 
were well aware <>f that. The com in-, n 
object was to beat the Tolicecnl to d ter 
them from do'ng the r dity." Similarly 
js regards ground N>. 3 it was observed 

' chat “ th*re was an improper lunij i g 
together of separate o fences b it 1 hat this 
may be a technical error." H .v r.g in 
thismj mer bru-hed aside-he legalob ac¬ 
tions to the de ects in 4 he t ri .1 the lo ver 
Co art add e s itself to the co i:>id ira 1 io i 
o: thi question of the severity of the 
sente ices pronou e daud held t.hatth-re 
alio the Migiitrite committed only a 
technical error and jus'iied -hi award on 
the ground that the m -.ximum sentence f-*i 

• one of the o !encej oa-y, viz., the o fence 
under section 332, Indian Penal Code, was 


not exceeded bv the total sentence of three 
years’ :i o oib imprisonment; lie thus 
tho igh tint tlie c e it nces w-r? not il'egol. 
Tie technical crr-<r w s considered to be 
such as did not v tinte the trial. In the 
end theS'Sob is Judge fo.ml it necessary 
to unset the fin i ng of the Trill Magistrate 
o 1 the point o: the place of the occurrence 
be ng a private or a public place and held 
i! to be a “ public place." He confirmed 
the co ivictions anl sentences also on the 
view thvttheo?ence> were “very serious and 
a del berate revolt against authority occur¬ 
red.” The attitude of Ujhao was cha¬ 
racterised as " specially contumacious." 
The appeals were accordingly dismissed on 
27th June 1Q23. 

5. The 17 accused h?ve on 7th August 
1933 moved th s Court in a revision 
against the adverse decision of the 
Sessions Judge, Amraoti, who dismissed 
their appeals. The principal grounds of 
the petition for revis : on are grounds 
Nos. 1, 2, 3, 5, 6, 7 and 12 which deal 
with the aforesaid questions of law. 
Rest of the grounds involve more or less 
questions of fact. Grounds Nos. 1 and 
2 deal with the effect of the omission 
to question the accused generally on the 
c\se aft e r the witnesses for prosection 
had been examined and before they were 
called on for their defence. Grounds 
Nos. 3, 3 and 6 deal wilh the omission 
to justi y th' common object in the 
ch rgr-s framed. Groi nds Nos. 7 and 12 
deal w th the question of severity of tlie 
sen' cnees. 

6. On 10th August 1923 the accused 
got my predecessor Kotval, A. J. C., to 
js*ue a Rule nisi again^l the l istrict 
Migiitiate, Yeotnu.1, Calling uj on h'm to 
show c'-use why the convictions and 
sente ices should not be set aside, and 
the accused acquitted ora re-tr'?l ordered 
01 thi grounls set forth in the apj lica- 
t 01s tor rev c i)n. The D’-strct M .gis- 
tr.tte Mr. Cmrie ii his letter d ted 
=ph October 1923 urged that no doubt 
the Trying Magistrate erred in i ct exa¬ 
mining iho accused after the evidence 
of P. Ws. Nos. 21, 22 and 23 was 

recorded but me.intr.i »ed that tho on ission 
dd not prejud’ce th? accused because 
th? eV dance o f the new witnesses was 
uot mitc-rial and did not appear to have 
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influenced to Magistrate. He also pointed 
out that as the accused had put in 
their written statements it was extreme¬ 
ly improbable that the second examina¬ 
tion of the accused would have been 
more iruittul. He referred to his own 
experience that the members of the 
Bar discourage the questioning of the 
accused if the latter had either hied tli.-ir 
written statements or left the case in 
the hinds of their Counsel. As regards 
grounds N03. 3, 5 and 6 Mr. Connie's 
explanation is not quite satisfactory. 
He maintains each offence should oMi- 
narily have a separate head and charge 
but that their lumping up together 
in the present case was not misleading. 
He further coatenJed that the charges 
were set forth in a reasonaole manner 
and the accused hod no justification for 
pleading that they d>d not know what 
they w_*re tried lor. A > refirJs grounds 
Nos. 7 anl 12 he maintained that the 
circumstances of the case were of an 
exceptional kind and thjt a deterrent 
puaishment was called lor, particularly 
as the offences committed were the out¬ 
come of a determined effort to resist the 
Police authority. 

7. The arguments were addressed in 
the case of the principal accused Udfo-o 
Patel and as the points to be decided 
in all the cases are common, the order 
in Udhao’s ca-.e wili govern the rest ol 
the cases Nos. 205-B to 220-B of 1923. 
The learned Counsel for the applicants 
contended that serious injustice h.s been 
done to his clients oy reason of the 
Trying Magistrate's iaiiure to comply 
with the several mandatoiy provisions 
of the Criminal Procedure Code and that 
the wuole trial has beeom vit ated on 
that account. I will, tiler el ore, deal 
with grounds Nos. 1 and 2 which involve 
questions of law first of all. What I 
have narrated in paragraph 2 of this 
order about the proceedings of the Tr.al 
Court will show that in the present case 
althougn the Magistrate was bound to 
qaestion the accused generally alter the 
additional witnesses Nos. 21, 22 and 23 
were examined and Mr. Pimple (P. W. 
No. 1) was cross-examined and re-examin¬ 
ed, before the accused were put on their 


defence, he did not do so. The question 
is whether the Trial Magistrate has failed 
in the discharge of an}' imperative duty 
which the law had cast on him and 
whether this has vitiated the whole 
trial. 

8. Section 342 (1) of Criminal Pro¬ 

cedure Code says "for the purpose of 
enabling the accused to explain any cir¬ 
cumstances appealing in the evidence 
aeainst him, the Court may, at any sta* e 
of an enquiry or trial, without previously 
w .ruing th: accused, put such questions 
to him as the Court considers nccessciy 
an l shall, for the purpose aforesaid, ques- 
t 0.1 him generally on the case after ll-c 
Witnesses for the prosecution have been 
examined, ai.d before lie is called on ior 
his defence." The plain provis ; or.s of this 
section clearly contemplate that there is 
in the trial of every case a st.ge for 
questioning the accused ' generally on the 
whole case" and that stage is "after the 
witnesses for the prosecuton have been 
examined* and before he is called on 
for his defence." This must mean after 
all the witnesses for the prosecution have 
been examined and after the cross- 
examination, if any, of such witnesses as 
ure re called is finished, for ordinarily the 
accused is not called on for his defence 
until the case for prosecution is closed. 
That the above mentioned provision is 
mandatory and must be complied with is 
laid down in a series of cases of_ the 
Bombay, Calcutla, Madras and Patna 
High Courts, and it must now be taken 
as settled law that the omission to 
questijn the accused genera.ly on the 
case as required by the later part 
of section 342 ft) of Crimi al Proce¬ 
dure Code, ’s not a mere irregularity but 
it is an il egality which vitiates the whole 
trial: Tatti v. Emperor (1) and 

Criminal Reference No. o-Bof 1918 decided 
01 19 th J un± 191 8, Emperor v. Sa walya (2), 
Bxsapa Ningcpa v. Emperor (3) Amrita¬ 
la l H-.ara v. Emperor (4), Mahomed 


(0 48 Ind. Cas. 487; 20 Cr. L. t. xa. 

(2) 9 Bom. L. R. 356; 5 Cr. I,. J. 332. 

(3) 31 h*d. Cas. 365; 17 Bom. h. R. 892I 16 Cr. 

J- 765 

(4) 29 h)d. Cas. 5131 4s C 957 fct p. 1027; 21 

33*1 X6 Cr. L. J. 497! *9 C. W.N. 67*# 
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Hossein v. Emperor .(5), Fernandez v. 
Emperor (6>, >Gulabjan v. Emperor (y), 
Mazahar Alt v. Emperor (8j, also 
In ft; Varisai Rowtlicr (?), Raghu 
Bhumij v. Emperor (10), Ffl/w Santal v. 
Emperor (n), Gulam Rasul v. Emperor (12), 
Gurudal Singh v. Emperor, Criminal Aopeal 
No. 45 of 1923, /« Matuda Afathu 
Vannian (13), Promotha Nath Muaho- 
padhya v. Emperor (14) and Gangadhar Gcala 
v. (15)* It is needless 1 o say that 

section 342 makes the examination of the 
accused obligatory only in cases where 
the accused is called on for his defence. 
If the Magistrate discharges ihe accused 
without framing a charge the r on-ex¬ 
amination of the accused wculd not 
vitiate the proceedings. But where a 
Magistrate or a Judge of the Sess'ors 
Court thinks that the prosreut on wit¬ 
nesses have made out a case which the 
accused has to meet, it is incumbent 
upon him not to put him the general 
question “You have heard the prosecu¬ 
tion witnesses against >011, say what you 
have got to say,*’ but to communicate 
to the accused by appropriate questions 
everything that is alleged against h : m in 
the evidence for the prosecution to its 
full extent, whichmav be found necessary 
to communicate in each particular case, 
with a view to ascertain from him what 


(5) 22 Ind. Cas. 766; 41 C. 743 at p. 745; 15 
Cr. L. J. 190: 18 C. W.N. 1247. 

(6) 59 Ind. Cas. 129; 45 B. 672; 22 Bom. L. R. 
1040; 22 Cr. L. J 17. 

(7) 6 ^ Ind. Cas. 669; 46 B. 441; 23 Bom. L. R. 
1203; 23 Cr. L. J. 45; (1922) A. I. R. (B.) 290. 

(8) 71 Ind. Cas. 662; 50 C. 223: 36 C. L. J* 
417I 27 C. W. N. 99 ; 24 Cr. L. J. 198; (1923) A. I. 
R. (C.) 196. 

( 9 ' 73 Ind. Cas. 1 635 46 M. 449; 44 M. L- J. 5 ^75 
17 I* ‘U . 7221 32 M. I T. 385; (1023) M. W. N . 
477: (*92 3) A. I. R. (M.) 609; 24 Cr. L. J. 547 
B.). 

(xo) 58 Ind. Cas. 49; 5 P. h. J. 430; x P. L- T. 
241; 2X Cr. If J. 705. 

(xi) 6x Ind. Cm. 705; 6 P. If. J. 147; 2 P. L. T. 
2 Ml 22 Cr.If. J. 4x7. 

(*«) 61 Ind. Cas. 7x51 6P. If. J. 174; 22 Cr. I,. 
J. 4*7i a P.If. T.390. 

(13) 71 Ind. Cm. 2521 43 M. I,. J. 402; x 6L. W. 
420; <1922) M. W. N. 6ox; 43 M. 8ao; (1922) A. I. 
R• (M.) 3 xa; 24 Cr. L. J. 294, ’ K * 1 

„ 7 i P 1 *' C"* 7921 37 C. W. N. 389; (1923) 
A. I. R. (C ) 470; 24 Cr. I,. J. 792; 50 C. 5x8. 
r (J 3 ) *4 Ind. Cm >64 a 23 c. W. N. *09, 33 c. 
If* }; #©31 23 Cr. I#. J. 41. 




explanation or defence in law of in faet 
he wishes to put forward in respect 
thereof : Tani v. Emperor (1) and 
Criminal Reference No. 6-B of 1918, 
decided on 19th June 1918 hy a Bench of 
this Court. 

9. In the case of Emperor v. Savalya 
(2) Chandavarkar and Pratt, JJ-# 
had occasion to interpret the word “shall" 
as used in section 342 of Criminal Pro¬ 
cedure Code. They held that the term 
' shall" makes the questioning of the 
accused by the Court mandatory and not 
discretionary only. They observed that 
the Legislature intended thereby to enable 
the accused to expla'n any circumstances 
in the evidence ag .inst him, and that the 
omission on the pa rt of the Court to 
perform such a duty in a criminal trial 
must be presumed to have seriously pre¬ 
judiced the accused. The} also laid down 
that the utmost strictness must always 
be observed and forms must be closely 
complied w'th where the liberty of the 
subject is at stake, when from the 
Statute prescribing those forms it appears 
that the Legislature prescribed them in the 
interest of the accused.. To say that 
there has be e n no prejudice or miscarri¬ 
age of justice by the absence of accused's 
answers given on examination unde* sec¬ 
tion 342 (j) is, as they put it, to beg the 
question. The Juices observe that in 
criminal trials the Courts are bound to 
draw no inference of waive* against an 
accused person especially in Ihe case of 
omiss onby the Court to perform a duty 
imposed on it in express terms by the 
Legislature in the interest of the accused, 
unless the accused waived it expressly. 
The following observations of the Judicial 
Committee in the case of Subrahmanya 
Ayyat v. King-Emperor (16) are very 
pertinent to this case :— 

"Their Lordships are unable to regard 
the disobedience to an express provision 
as to a mode cf trial as a mere 

irregularity.The remedying of mere 

irregularities is familiar in nost systems 
of jurisprudence but it would be an 
extraordinary extension of such a branch 


(x6) 25 M. 6x fat p. 97 * Ji M. 

L. R. 54o; 28 I. A. 25 71 5 C. W. 
*7x5 8 Sar, P. C. J. 160 (P» C.). 


L. J. 233; 3 Bom; 
N. 866; 2 Wei* 
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of administering the Crirriral Law to say 
that when the Code positively enacts 
that such a trial as that wlreh has 
to.ken place here, shall not be permitted 
that this contravention oi the Code con es 
within the description of error, c missior, 
or irregularity.** 

Their Lordships also remarked that Ihe 
course pursued by the Trial Magistrp.te 
which was to try Ihe accused, On an indict¬ 
ment in wnich he was charged with not 
less than 41 charges, extending ever a 
period of two years, in contravention of 
the provisions of section 234 of the Code 
which provided that a prison may be 
tired for only three offences ot the same 
kind if committed within a period of 
12 months, and which was plainly illegal 
could not be a men tied by arranging after¬ 
wards that which ought to have been 
done in the first instance. The mischief 
sought to be avoided by the Statute 
having been done it vitiated the whole 
trial and their Lordships had to set 
aside the conviction on that ground. 
This clearly shows that how very par¬ 
ticular the Legislature is \o see that the 
interest of the accused is not in any way 
prejudiced by any illegality. 

10. In the case of Basapa Ningafn v. 
Emperor (3) Batchelor and Hayward’, 
JJ., also held that the omission to 
quest'on the accused under sect on 342 of 
the Crirmna] Procedure Code is an illegal¬ 
ity which vitiated the tra 1. They pr ini ed 
out that to omit to examine the recused 
is to conv-ct h mand send him to prison 
without asking him for hi s explanat on 
about the matters appearing ageir&t h'm. 
Such omiss'on was Scaled as go ng deeper 
than the illegality which was comm tUd n 
Subrahmam-ci Ayvar>scase( 16) fori hey siy-'t 
was repugnant to one's natural *enseofiYsfc e 
that a man should be conv'cted without 
being heard. They further observed that 
it was no answer to the objection 1o say 
that the appellant had an opportunity of 
making a statement before the Com mitt ng 
Magistrate. In the case before me both the 

Sessions Judge and the District Magistrate 

have tried to iustifv +v e ~ • • 

4 -t. ju5iu> ip,s omission 

f accused on Ihe gro-nd 

that when the accused filed t he r writ ter 

1* was extremely improbable 

that the second examination would Wb** 
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more fruitful. Tne District Magistrate also 
referred to h : s rwn experience about ihe 
members of the Bar discoursing the ques- 
tion'rg of the accused. Suffice it to say 
that al'hi.u: h tl.e procedure of filing written 
statements may he in accordance with the 
universal practice obtainirf, of course, in 
*hese Provinces, si ill I deeni it my duty 
to point out that si ch written statements 
do not take the place of e\idence r.c-r of 
such examination of the accused as is con¬ 
templated by section 242 of the Code of 
C’iminal Procedure.* Amrilalal Hazra v. 
Emperor (.j). 

11. In Mahomed Hossein v. EmP fi ror 
(5) it was o’served that in all warrant 
cases there must be an exam nation of Ihe 
accused ard that although sect on .V2 sub- 
seclion (2) gives the accused a right to 
refuse to say anything if he choses, it 
is the bounden duty of the Court to ques¬ 
tion the accused generally on the case. 
In Fernardez v. Emperor {(), it was held 
by Shah and Oump, JJ., that the 
provis ons of section 342 were cf general 
application and as that seet en was based 
on the solutary principle that the accused 
person shou’d have an opportunity to 
furnish an explanation before he is ccn- 
victed, the Magistrate was bound even in 
a summons ease to examine the accused 
under section 342 before convicting him. 
The same \ iuw was taken in Emperor v. 
Gulobjan (7), where it was held that 
the omiss'on to examine the accused at ter 
the close of the trial was an irregularity 
which vitiated it. 

12. The Calcutta Huh Court has in 
Mazahcir Ali v. Emperor (8) held 
the s~me view cs that of the Ben lay 
R'gh Co- it. about ihe pro vis i or s of law on 
the j o n*, which they la-\e expressed in 
eveiy eniyhr.t'c tern s. It is kid dowr by 
lhai Hi?h Couit that “Lnder sectic n 342, 
Crimii al Procedure Code, it is obl'gatory 
on Magistrates to question the accused 
generally on the case after the close of 
the prosecution ca.se, i.e., \vhen all the 
prosecution witnesses have teen examined 
in chief, crcss exam'nt d and re-examined 
although the accused has slsted that he 
intends to file a written statement end 
has done so. The examination of the 
accused after the charge and exertinatiop- 
in-chief of only some of the prosecution 
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witnesses, and again after the cross-exami¬ 
nation of on’y some of such witnesses, is 
not a compliance wth the law, and the 
trial is vitiated, althourh the ace sed has 
not been thereby prejudiced on the raer ts.” 
In this Calcutta case on behalf of the 
Crown it was argued that the accused were 
examined twice and that they had fihd 
tneir w itten s'atemcnts and that they h.d 
said all they had d s red to place before 
the Court and have n »t been prejud'ced 
in any way. Th sarrumer t was however, 
not allowed to prevail in the face of the 
mandatory prov'Vons of sed ion 342 and 
the result was that the Ru e issued to the 
District Magistrate was made absolute and 
thi convict 0.1s and sente nces were set 
as’de. In th,.* very recent case of In re 
Viris.it Rowther (9) dee ded by a Fill 
Beich of five Judres of th„- Madras High 
Court it was held that the latter part of 
section 342 clasue (ij was mandatory and 
a failure to comply with the terms of that 
sect.on was an illegality vFiatinc the tral 
and was not a m re irregularity wh : ch 
co ild be cured undir section 537 of the 
C)de of Criminal Prcedure. It was 
pointed o itat page 467* of the report 1 hat 
if before the whole of th* prosecution 
evidence is taken the accused is asked to 
d seine his d'fence the prosecution 
w tnes es who remain to be examined may 
change their version in order to meet the 
dife.ee of the accused. It is open no 
doubt, to thi accused not to make any 
statement. The law does not cast upon 
him the duty of mak n> a statement. 
Whit we are concern d with is “the duty 
of th w * Court unler sect on 34? and not 
wi f h th? opt on of the accused.” To the 
sun* edeet are th? dec'sions of the P.tna 
High Court: see Raghu Bhum>j v. 
Em&sro* (to), Fatu Smtal v. Emperor 
(xi) anl GuUm R.isul v. Empror (12). 
In the case of Milarjit Sin°h v. 
Emperor (17) it was held that the 
Cmrt must question the accused gene¬ 
rally on the case after the cross-examina¬ 
tion and re-exnmi.ation of the prosecu¬ 
tion witnesses. Even in this Court Hallifax, 

(17) 63 Ind. Cas. 825: 6 P. L. J 644; 2 P. L. T. 

520; (r 022) i at. 7: (i 922) A. I. R. (l’at.) 158; 22 
Cr . L. J 69?. 

•pa^e ot 40 M.— 


A. J. C., has in 0 vetj recent case decided 
o 1 (th Miv 79-3, Gurv.dat Sv'gh v. 

Emperor , Cr ni ne 1 Appeal N<-. 45 of 3923, 
set a^ide the conviction and sentence 
without actually following 1 lie cases 
of Right* BJumijv. Emperor (id In re 
Morula Math 11 Vanntan (13). Mnzc.har 
Mi v. Empror (8), Promoiha Nath 
MukhrpodJya v. Etrpeior (14; and Gu*>ga • 
dhar Guala v. R ed (if). 

33 In view o so 11 any authorities I 
do not at all feel m'se’f free to take 
any other view about theTiial Magistrate 
Mr. Dewey's faih re to comply w: 1 h the 
imperative provisiors of section 342 of the 
Cr mir.al Procedure O de ord U] hold either 
the contention of the lean ed Covi sel for 
the Crown or the view ol the D.strict 
Magistrate and the Sessions Judge that 
the om'ss'on was a rrtre itrej u’arity' 
covered by section 537 of the Criminal 
Procedure Code. I hold that it was an 
illegality which has vitiated the whole 
trial. It was argued that the evidence of 
the three w tresses P. Ws. Nos. 21 , 22 and 
23 wjs not material ard did ot appear 
to hove influenced the Mag istrate's deci¬ 
sion, but I am not at all impressed by 
the argument in face of the plain pio- 
vis'ons of the section. The next f o nt to 
be considered is whether in th s view of 
the case I should set as ; de the comictions 
as wholly unsu«tainab’e on the simple 
ground tha 1 r.o on - : can be condemned un¬ 
heard or I sho Id order a remand. In 
the m .j ritv ol the cases above referred 
the co .v ccior.s were set 3 side and accord¬ 
ing to the circumstances of each case the 
accused were e'ther acquitted or then re- 
tr : al ord*red, wh'l* in the Criir irXl Appeal 
No. ;5 of I 9 ? 3 , H-l fax, A. J. C., remanded 
the case wth direc 4 io._s for questioning 
the accused generally and forgiving him 
tha opportunity to call additional witnesses 
when calling upon him again to make a 
detence; all the evidence already taken 
was allowed to s'and and it was directed 
that no new witnesses for the prosecution 
were co be called. Dr. Gour on behalf of 
the accused pressed for convictions being 
set as : de and the accused acquitted while 
Mr. Dick, Counsel for the Crown, has press- 
el that I should fo'lOw the precedent 
laid d^wn in Mr. Hillifax, A. J. C.'s judg¬ 
ment. In view of the observations 
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Subrahmania Ayyar v. King-Emperor (16) 
and with due deference to the view of n y 
learned colleague I must say that the 
latter course does not ini he circumstances 
of this case commend itself to me. J, 
therefore, set aside the convictions ar.d 
sentences in the case of all the 17 
accused. 

14. I do not, therefore, find it necessaiy 
to go into any other questions of law 
raised in the other grounds of the peti'ion 
of revision. As I do rot want to pro¬ 
nounce any opinion on the facts it is 
difficult for me to say wlrch way Ihe 
truth lies. But I leave it opt n to the 
District Magistrate to take such act if n 
as the justice of the case may require in 
respect of such offei ccs <r ctfeice only as 
would in his opinion be established ar.d 
aeainst such individuals as are guilty and a re 
likely to be success!ully coi vict«d in case 
prosecution were st. rted against them or 
any of them. 

15* With these remarks the convictions 
and sentences are set aside and the 
accused are discharged. Let information 
of the result of these applications be 
sent to the accused through the Super¬ 
intendent of the Jail where they cr an\ 
of them at present may be. 

Convictions set aside . 

G. R. D. & s. D. 


LAHORE HIGH COURT. 

Criminal Appeal No. 63 01 1923. 
February 23, 1923. 

Present /—Mr. Justice Scott Smith and 
Mr. Justice Fforde. 
Musammat DAULAT BAI— Convict— 

Appellant 


versus 

EMPEROR— Respondent. 

PenalCode (Act XL V c) 186c), 5 . 302-C1V- 
cmnstanhal evidence—Bttxcjii of dUti-Murd<r— 

p^Son'^~ P ° SSe5it0n ° f J ° 0d ieSSt ‘ S 

***** uli< d ft 
tfews not exclude the reasonable feasibility c f *.« 




person other than the arrived Laving committed 
thf' ‘Time, the h<cu?< d niust be giv<n tl.c benefit 
ri the doubt. Wh< n a man dies as the njv.lt cf 
arffnic pc.ijonii.g, the nut* fact that feed v<J.‘cls 
and a gr.rdmg J-tcr.r for the picparat { <n cf feed 
prod 11 ci d by the wife of Ihe dcc.eajeci ccidaind 
ar^tnic. docs rot n< ceeeaiily exclude the pe.jjililily 
of the poison havirg beer Jr licenced hy Jciue 
outside agency, [p. C02, col. 1.] 

Criminal appealfrrm ancrdeT cf Ihe Ses¬ 
sions Judye, M’ar w ali. dated the- 191b De¬ 
cember 1922. 

Mr. Annul Ram Kh>jSla, for the Appel¬ 
lant. 

The Public Prosecutor, for the Respond¬ 
ent 

JUDGMEKT.—The appeUajl. Mistnrict 
D vlat Ba, has leer, c<nvie1edcf iR'rp 
murdered her hi sbate Da mu R«'iu ly 
adminisleritg lo h m arse me ii 1 i? fcod 
and has been affirmed 1( dcr fh under 
sect'on 302 of the li err Fci al Cede. 

The facts are shortly these:—The 
appellant is a young urjnfn of 2c who 
was living alone wi h Icr hufrtmd. 
Formerly she ar.d her luihrnd torn ed a 
joint household with her mu the r-n h w, 
Musammat piari Bai, r. widew and her two 
other sons. Cwirg to the poverty of 
this houscho’d the hcu«c hr d to le sold 
and thereupon the decease d Fassi Ram 
and hie wife tcok up their residence in 
a separate house and Musammat P?f“ 
Bai and her remainirg sens tempi'd 
a house about 80 harems distant. Mu¬ 
sammat Piari Bai in her evidence at the 
trial gives no other reason for splitting 
up the families than that it was neces¬ 
sitated by the impoverished stale of 
their a pairs. Butin her First Information 
report she states that Ihe mason of the 
family be rg separated was that the 
appellant had become a had character, 
by which she meant that she had formed 
illicit relatons with a certain DtrJ 
Cliand. In fact she concludes tie First 
Information Report with the statement 
that the appellant lad given poison to 
the deceased in Consultalj(n with th's 
Dur.i Chand. This charge, however, dees 
not appear to have teen bel'evcd ty the 
Police as no sters were taken against 
th:s mar, 1 ut a certain Fcra Ren. w?s 
arrested foT cenij l ot} in tie erne erd 
was tried w'ib tb e appelirrt -Itt wrs 
acquitted. There ig no evidence cn the 
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record in proof of lliis change cf sexual 
immorality culs’dt this- lir?l Ji 1 r jit: i \ r. 
Report, be>end a slatcn c rt el : ci 1 <dfum 
Musammai Pinri Bai in cross-ex; n inatn n 
to the effect that she lad frequently 
seen illicit intercourse taking p’ace w>th 
the appellant *r. d this man Duni 
Chand who, she n.pealed, was the real 
culprit. 

Tins charge against her character has 
obviously been introduced for the puijfie 
of showing motive. Blit 11 ere is net a 
shadow of evideiceto suppoit it loend 
the statement of tl e mother-in-!« w who 
is obviously bitterly hosti’e and prejudiced 
towards the appellant. For these leasers 
her evidence must he serut n s<d wth 
great care. As to the actual *.hc rge of 
poisoning there is no d’rect tvidci ce. In 
.common with nearly all pohoning casts 
the ev'dence is purely circimstnnt al ai d 
in the present case particularly me pe. 
The prii.c pal witness ior the prosicuticn 
is the mother-in-la\v who sta tes ilit i] e 
appellant came to her louse at about 
midn : ght on the 20th September ncc< m- 
panied by two men and told her that 
Dassu Ram was in great pain. There¬ 
upon she accompanied the appellant to 
her son's house and found h'm moaning 
and obviously svffeiir g greatly. Upon 
asking him what had happened he said ihat 
•something had been given to him but he 
did not knew what. On further asking 
him if he was poisoned he said he was. 
The witness says that she Ihen sent for 
her otler sons and for Hakim Mohan 
L? 1 . This Hakim administered s<metl.iig 
which appeared to have no joed effect 
.and he lett after a few mirutes. Tinker 
Das another Hakim then a] peered on the 
scene, but belcie he cculd expciin er t 
with anything in his turn upon the im¬ 
portunate victim the latter died. This 
was about 4 a. m. The tw’o sons Klum 
Chand and Tola Ram merely testiy to 
the incident in the house of th< dying 
man, Khem Chand says that upon enquir¬ 
ing from Dassu Ram as to what had 
happened to him the latter replied that 

M us animat Daulat Bai had given lim 
something to eat in 1 is A beet aid hdua. 
This the witness regards as an accusilien 
against the appellant. Tola Ram slates 
that the deceased said h ; s wife had given 
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h'm something to eat in h’*s food hut he 
dd not ki ow what it was. The cniy 
other witness in this c erne cl ion is M( hun 
Lai who very shortly describes 1 is \ if it 
and sa> s that the deceased told lim 
that he had eaten pul gappas ard kheer , 
and he adds, in cross-mir aticn, that 
he did not suspuet at the tine Ibat ihe 
deceased hrd been poisoned, and further 
adds thatnolody tcld bin he hacj been 
poisoned. This eviderce c'Ocs 1.0 1 «vj port 
the sUQeestion of the three relatives of 
the deceased that he had made a spec'fic 
ch rge against h ; s wife, and we thnk 
it highly probable that ai.y state n ents le 
d d n ale at the t me were fuel cem- 
ph-.ir.tb as a mn invar telly expires 
when suffeiin" from poisci ii g lit decs rot 
necessarily convey wth it a svgr.isticn 

that the poi son :'ig is otler thin z cci- 
d'ltal. We think frem the evicfrcc it 
is ierroi ally el e ?r tLal the dieta.jed did 
not lei:c\e that le hid beer puipcsely 
prisortd l ut rather that Something ;n tte 
food had upset h'm. 

That he hi d in fact leen deliberately 
po'soned with arsenic is indispt tal le but 
to fix the guilt for the act with any reason¬ 
able ortaintv is a matter oi extreme 
difficulty. On the 21st Scjt«mler Ihe 
appellant produced to the Folicc a 1 rasa 
plate and two metal lewis ar.d stated 
that the deceased took his n eal in these 
utensils. Dp 011 chemical examination it 
was found that arsenic was present in all 
these three artie’es. On tl e 25th Septem¬ 
ber a pouncing store was produced by the 
appellant and this also upo. exami¬ 
nation was found to ba\e contained seme 
ars< nic. 

This is practically He entire of the 
circumstantial evidence upon which it 
lias teen sought to fix the guilt fer tie 
cr'rre upen the appellant. No evidence 
lias been produced cf the purchase by 
the appellant of my arsenic and no evi¬ 
derce that she had prepared or cocked 
the food, r.or is there, indeed, ary evi¬ 
dence that she administered the food. 
No cooking utensils appear to have 
been examined, and the pounding stone, 
w l> ch is a very significant piece cf silent 
ev derce, wes not pre diced vitil icme 
four days after the c corner ce, ard the 
record is entirely nt * s to the circum- 
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stances under which it came to be dis¬ 
covered. The appellant hsrself states 
that on the date in question she was 
suffering from a feminine complaint whch 
made it impossible for her to prepare or 
administer food to her husband, and she 
adds that a certain Lakh mi Bai, So mi 
Ram's aunt, mixed her husband's food on 
the night in question and served to him. 
This Sona Ram, she says, used to pay 
her visits, and she states that Musammat 
Lakhmi Bai was in the habit of cook¬ 
ing food for them during day and right. 
It is possible that th s story may be true; 
it is possible tha.t Sona R?.m may have 
been a paramour of the appellant and 
mav have made his aunt the innocent 
medium of giving poison to .the deceas¬ 
ed. Oi the other hand it is quite 
possible that the appellant herself 

deliberately poisoned her husband. But 
the circumstantial evidence is as consistent 
with her story as it is with that of the 
prosecution. If it were Sona Ram who 
committed the crime it would have been 
quite easy for him to have done it throurh 
th medium of Musammat Lakkmi Bai. 
The fact that food vessels and a grinding 
stone for the preparing of food contained 
arsenic points with strong suspicion 

towards the appellant, but the fact of these 
articles bsing produced from the posses¬ 
sion of the appellant does not necessarily 
exclude th? poss’bility of the poison hav¬ 
ing been communicated by some outside 
agency. We are not satisfied that the 
circumstantial evidence excludes the rea¬ 
sonable possibility of some other person 
having committed the crime in question, 
and that being so we must give the ap¬ 
pellant the benefit of the doubt. We, there¬ 
fore, accept the appeal and setting aside 
the conviction and sentence direct that 
the appellant be released forthwith. 

z. k. Appeal allowed . 




LAHOFE HIGH COURT. 

Criminal Appeal h«o. 60 of 1923* 

Ftbnary 23, 1923. 
present: —Mr. Justice Scott-Smith and 
Mr. Justice Fforde. 

BARHATI- Convict—Appellant 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of I 8c S),s. 312— 
Examination of accused — Court, power oj — Cross- 
examination, whether permissillc — Penal Code (Act 
XL V of iStio), s. 302— Murder — Eiidrncc — Accus - 
cd carrying toka —Blood on toka— Agriculturists. 

Section 3^2 of the Criminal lJo«'«cvn Cede 
allows a Court at any stage of an < nquirv or trial 
to put such question *0 ihe acci;<c ci 11 < Ct ort 
r on: id( rs n( •'<*.< ary, but the ofcj* ft of putting 
such questions is to enable* the accused to » x pi sun 
any circumstances ajpcar.ig ’n t}c cvicni.ee 
against him, and the Ccurt has no power ruder 
this section to cross-r xj mine c n ace used person 
in otrle r to c xlrcct a ccnlcsdtn from him. [p. 603, 
col. 2; p. 60^, col. 1.] 

Many zemindars carry tokas which are used for 
thrir ordinary work cf agrieulliusts trd there is 
nothing significant in the faet that the accused left 
his house with a toka in his hand shortly after the 
deceased had gone out and that Ihc latter was 
subsequently foinel to have bun killed as the 
result of nvme rous worl ds iifJi> 1 «c « i> I 'm with 

a sharp-f elg* el instn me j.t. fp. fc 4, col. 2 .] 

A stnnndarin the use of a toka might very easily 
cut himself and in this way get bleed v.n it. The 
presence of a little bleed e.n a toka, therefore, pro¬ 
duced by a perron ace-use el of murder is rot a very 
suspicious circumstance. fp. 604, col. 2.] 

Crimiral appeal from an order of the Ad¬ 
ditional Sessions Judge, Lahore, dated the 
20th December 1922. 

Messrs. Narittjan Das and Ishar Das 
Khantta , for the Appellant. 

The Public Prosecutor, for the Respondent, 

JUDGMENT.—This is an appeal from the 
order of the Additional Sess’ons Judge, 
Lahore, convicting Barhati of the murder 
of Allah Ditla under section 302, Indian 
Penal Code, and sentencing him to death. 
The case isalso before us for confirmation 
of the sentence under section 374 of the 
Criminal Procedure Code. Along with 
Bnhati were tried Sundar Shah, his father 
and Nawab, the brother-in-law of Sundar 
Shah, but they were acquitted by the 
Court below. Allah Dltta deceased was 
the brother of Sundar Shah and the 
husband of Musamntal Earhati, P. W. 
No. 2. a young girl aged about 16. Allah 
Ditta himself was some 40 years of age 
and the theory of the prosecution is that 
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Afwsafwwtf* Barhati w?s not willing to 
live with her middle aged husbar d; that 
the latter refused to d vorce her, that 
she had an intrigue with Barhati, appel¬ 
lant, and that Allah Ditta was murdered 
in order to free her to marry her para¬ 
mour. The first piece of evidence relied 
upon by the lower Gurt in support of 
the conviction is that of Musammut Barhati 
that on the evening before the n ght of 
the occurrence Allah Ditta went cut from 
the house where he and the three accused 
persons lived to watch bis fields and 
that shortly afterwards appellant tcok a 
tok'i and Naw'-b a dang and themselves left 
the house. The murder was committed on 
the night between the 26‘h and 27th of 
March 1922 and there is evderce that on 
the 28thof March, the appellant produced 
a tok.i from a hole in the ground rear 
his house on the scrapings from wh ch 
the Imperial Serologist detected hun an 
blood, and that a blood stained chcdar 
was found in his house. The Only other 
piece of evidence relied ipon is a re¬ 
tracted confess'on of Barhati which was 
recorded by the Committing Magistrate on 
the 30th of March 1922 but was retracted 
by the appellant at the next hearing on 
the 10th of April. 

Mu sum nut Barhati cpve eviderce that 
on the night of the 26th March, Allah 
Ditta was sent ov.t to watch the fodder 
fields and S indar Sh-.h then conversed in 
low tones with appellant and Nawab aid 
was overheard by Musammut Barhati to 
say “ ainwin nahin jandi, Allah D>tia 
dci faisala mukao, phir tnuin bhej dunga” 
(she w 11 not go thus, settle wth Allah 
Ditta. After that I will send her). Now 
the le-rned Sess : ons Judj e 1 ejected that 
part of her evidence about this conven¬ 
tion, but he believed the part aboi t Allah 
Ditta having left the house and being 
followed shortly afterwards by the appel¬ 
lant who was armed with a toka. Ti e 
most important piece of evidence against 
the appellant is his so called confession 
which, as already stated, w r as recorded 
by thj Committing Magistrate On the 30th 
of March 1922. We find from the record 
that on that day an inconip'e'e chalan 
was put up bet ore the Committing Magis¬ 
trate, appellant being the only person then 
accused. Sundar Shah, his father who 
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was subsequently made an accused person 
was then examined as a witness 1 ut 
give no evidence tending to impl cate the 
appellant. Musammal Barbali wes also 
examined as a witness and gave the same 
evidence as she gave at the trial. Muham¬ 
mad Ali.Head Constable. P. W. No. 3, wa.s 
then examined and deposed to the produc¬ 
tion of the loka and dang by the appellant. 
0..e other formal witness was examined 
and then Barhati was questioned. The 
first question put 1o him was whether 
he had murdered Allah Ditto. To this 
he replied "I did not kill Allah Ditto, 
Nawab, my companion, did it.” He was 
then asked what he li'msejf haddor.eard 
he said “I struck A’lah D'tta with the 
iron mounted dang. Exh b t F. 3 and f r.ve 
him ore blow on the bark.” He was then 
asked why he hit ATah Ditta, and ieplied 
“My father Sundar Shell sort me and 
Nowab to kill the deceased because the 
deceased would not divorce Musatnmai 
Barhati as was desired by us.” When the 
ce.se next came up on the loth ot Apiil 
he put in a wiitten statement in which 
he said that the statement previously 
made by him was made at the instance 
and on the pressure ot the Police and that 
that statement was totally wrong and 
that he had no knowledge of the murder. 
It is contended on behnll of the appellant 
that we should reject the confess ; on of 
the 3*.th of March on the ground that 
it was not made voluntarily but under 
Police presure. It is urged that appellant, 
who is a buy of 19 years of age, was 
probably told bv the Police that if he 
implicated Nawcb and Sundar Shah ard 
sa d that he himself took a minor part 
in the affair he would be made a witness 
and would get off. There is considerable 
force in this argument. The very fact 
that an incomplete chalan was put up in 
such a h-rry before the Magistrate and 
that the Magistrate recorded the appd'ant's 

statement in the way he did, mak»s it 
probable that the Police knew he would 
make some statement if examined at once, 
but thought that he probably would not 
admit anything if the Magistrate waited 
until he had recorded the w’hole of the 
prosecution evidence. Now section 342 o 
the Criminal Procedure Ce de no doubt 
allows the Court, at any stage of an y 
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enquiry or trial, to put sucli questions 
to the accused as the Court considers 
necessary bill the object of put tin? such 
questions is, as laid down in the section, 
"for the purpose of enabling the accus¬ 
ed to explain any circumstances appearing 
in the evidence against him.” In our 
0pi.lion the Committing Magistrate in the 
present case made an improper use of 
his power of questioning the accused 
under this section. It cannot be said that 
the questions which he put to him were 
for the purpose of enabling him to explain 
any circumstances appearing in theevidei ce 
against him. Whitt he might have asked 
him was *'Musammat Baihati has deposed 
to such and such a conversation between 
you and Nawab and Sundar Shah. Have 
you any explanation to give in regard 1o 
it.” Or the Magistrate might have asked 
“what is your explanation as to the pro¬ 
duction of the toka and dang." The ap¬ 
pellant being a boy of only 19 years 
of age might, in our opinion, easily have 
been persuaded by the Police to make 
an incriminating statement Under the 
impression that if he did so he would 
get off. He retracted his statement on 
the very first opportunity and, in our 
opinion, it would be extremely unsafe to 
rely upon it. After full consideration we 
are of opinion that it was not a voluntary 
statement. The learned Sessions Judge 
himself did not believe the whole of it 
and states in his judgment : “ I hold 
that the statement of the goth of 
March is to a certain extent true. 
He can only say that it is only necessary 
to extract from Barhati's confession the 
portion which is true. I consider that, 
the true portion of his confession is 
that Barhati went out by night and alone 
waylaid Allah Ditta and killed him with 
hs toka.” This, however, forms no part 
of the statement made by Barhati on the 

30th of March. It appears that the learn¬ 
ed Sessions Judge has read into the state¬ 
ment what he considers that Barhati 
probably did on the night in question 
but which he never admitted he had done. 

Now, once the confession is excluded 
f /pm consideration there is very little evi¬ 
dence on which a conviction could be 
b%se<L The mere fact that the appellant 
left thP home with a toka in his hand 




after Allah Ditta had left it on the 
night of the murder is not a very material 
point. Many zcmindaYS carry iokas which 
a re used for their ordinary work as agri- 
cu!tu r ists and there is nothing significant 
in the fact that the appel'ant had a toka 
in his hand when he left the house. 
There certairly is reliable evidence lhat 
on the 28th of March he produced a teka 
wh’ch was buried in the ground near his 
house, and that on this human blood 
was found, but there is no evidence 
10 show to whom this toka belonged. A 
zemindar in the use of a toka might 
very easily cut himself and in th's way 
get blood on it, and the presence of a 
little blood on a toka is not a very sus¬ 
picious circumstance. The only remain¬ 
ing piece of evidence is that a bleed* 
starred chadar was found lying in the 
house in which the appellant li\es doubt¬ 
less along with his father. There is evi¬ 
dence, however, (see the statement of 
Bachan Singh, Lambardar, P. W No. 11), 
that after the Police arrived Barhati a n d 
others lie’ped to lift ^h e dead body of Allah 
Ditta on to the charpoy. Allan Ditta hsd 
numerous wounds on his body from which 
blood had followed and Barhati might 
easily have got seme bleed On his chadar 
when he helped to lift thebedy. The asses¬ 
sors were unanimously of op in on lhat 
there was no sufficient evidence on which 
a conviction could be based and we have 
no hesitation in agreeing with them. We, 
therefore, accept the appeal and setting 
aside the conviction and sentence, acquit 
Barhati and direct that he be released 
from custody. 

z. k. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Sessions Case No. 35 op 1923. 

December 13, 1923. 

Present: —Mr. Kennedy,A. J. C. 

EMPEROR— Pf os ecu tor 
versus 

MITHOO —Accused. 

Criminal Prececure Code (Act V of 1898), a» 
amended by Criminal Procedure Code Amendment 
A* KV111 0) 19* i\ss. 4 (j), 266, 305, 307--- 

Judge of Judicial Con. mis signet’s Court sitting in 
Sessions—Disagreement xiith Jury—Pouter to tefgt 
to High Court — Juritdieiiqn. 
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RMPKROR V. 1 IITHOO. 

A Judge of the Court of the Judicial Com¬ 
missioner of Sind siltiur iti Sessions has v.nd^r 
section 307 of the Criminal Procedure Code no 
power to ditfer from the verdict of a Jury and 
refer a ca=e to the Court sitting in »t High 
Court jurisJiitio-i. 

The words “eveept in sections 376 and 307” in 
section 266, Criminal Procedure Code, do not 
extend th powers of a Judge of the Court of 
the Judicial Commissioner ol Siud to refer. On 
the contrary the provisions of section 305, 
Criminal Procedur- C.dv, direct the Trial Jnd<»., 
except under speci.il < ireum'tan-o, to give cfh.ct 
to the verdict of the Jury. 

Mr. P. S, Shahini, for the Accused. 

Mr. Pj.rt*bral D. Punwini, Assistant 
Public Prosecutor, for the Crown. 

JUDGMENT. —In this case the Jury 
found thi accused not guilty aOJ I took 
ti ne to coisider whether I had power to 
refer this case to the High Court under 
section 307. As th e matter is of some 
importance, I have recorded my reasons, 
given below at some length, for holdi g 
thit a Judge of this Court sitting in Ses¬ 
sions his no such poorer. The matter 
may be of some importance to the 
allied questions of confirmation and 

appea ]. 

Section. 7 of the Criminal Procedure 
Code requires that every province outside 
the Presidency Towns, should be divided 
into Sessions Divis'ons and requites that 
there should be a Sessions Conrt in each 
Sessions Division and mai itains theexisting 
Sessions Courts provided by section 9. 
That Act also by section 1 preserves any 
powers conferred 0.1 a nv existing Courts 
by any special o r local law i u so far as 
it is not directly affected by the Crin i- 
nal Procedure Code. Bombay Act XII 
of 1866 a s amended, gives to the mem* 
bers of this Court tne powers of a Ses¬ 
sions Judge in the Sessions Division of 
Ka ra chi .So far then it wou Id a pp ea r 
tnat this Court is still a Sessions Court 
and apart from any special provisions, 
in the case of any case tried before the 
Court of Session, then sections 306 and 
307 would apply. And I am of opinion 
that it is arguable that this Court 
is still a Court of Sessions except in 
so far as the procedure is modified in 
respect of trials before it by lection 
266. For I dD not regard the defini¬ 
tion of High Court i a section 4(j), as, 
at any rate 1* the case of Indians: 



having env reference to the original 
jurisdiction of r Judge of this Court. 

But as regards the question of re¬ 
ference, that power is granted to a 
Sessions Court by sections 306 and 307, 
which ore sections included in this very 
Chapter XXIII, for purpose of which, 
in accordance with section 266, the 
Trial Court is to be deemed n R : gh Court, 
Therefore, lor the purposes of section 
366, thi' Court is rot acting as a Ses¬ 
sions Court, and, therefore, under section 
307, the Judge of this Court is not r ie- 
s'ding over a Court ot Sessions and has 
no power to refer. It was at first some¬ 
what difficult to understand the excep¬ 
tion of section 307 in section 2^6 and 
the drafting is no doubt somewhat com¬ 
plicated but the exception of section 307, 
by which ‘Hi h Court’ in that section does 
not mean a Judicial Commissioner’s Court, 
muct clea rlv refer to the Court to which 
reference is made, not to the Court 
making it and what the combined 
effect of sections 266 and 307 must be 
l* 5 , that in case of a reference by some 
Sessions Court qualified to refer, that 
reference cannot be heard by a Simile 
Jud e of this Court unless otherwise 
empowered; consequently the exception 
does not extend the powers of a 
Judge of th's Court to refer. On Hie 
contrary the pi0visions of section 305 
are clear and unmistakable and they 
direct the Trial Judge except under cer¬ 
tain special circumstances to give effect 
to the verdict of the Jury. In accord¬ 
ance with this section, therefore, I 
must in accordance with the verdict 
oi the Jury acquit and discharge tbc 
accused. 

Accused discharged. 

p. £. A. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 535 of I 9 3 3 . 

Julv 6 1923 

Fre'tni: —Mr. Justice Mo 4 i Sa.car. 
SHER and others— Convicts— 

App llants 

versus 

EMPEROR — Respondent. 

Penal Code ( Act XLV of i860), s. 366— 
Abduction bvnear relatives — Sentetice. 

Accused whi were near paternal re’ab’on* <f a 
girl oversixt cn yeats of age and were admittedly 
entitled'o her cu'-todv as against h* r mother 
with whom sh? was ’ living earned li* 1 away 
forcibly in < rder to marry li< r tc one of th» m- 
selves. The mother ac mitted their superior right 
t > have the custody of the gijl but complained 
that she should have been paid compel ation 
before she was deprived of her daughter’s 
custody; 

Held (1) that the accused were guilty of an 
offence under section 366 of the Penal Code; 
[p. 607 eo\ *1 

(2) that having regard to the relationship of 
the accused wi-h the abducted girl and the view 
which her mother took of lh^ incident, the 
offence was only a technical or.® end a nomnal 
sentence would meet the ends ol justice, [p. 607, 
coL 1.] 

Criminal appeal from an order of the 
Mag'strate, First Class, wth section 30 
powers, M'anwali, dated the 21st Apr 1 
1923. 

Mr. M. L. Puri, for the Appellants. 

JUDGMENT.— Ths is an appeal fiom 
certa n con.ictions undr sect on 366 of 
the Indan P.nal Code. The complainant 
is one Mutammtt Sher Be.no, and the 
girl alleged to have been k : drapped from 
lawful gmrdansh’p is her daughter 
Musammat Khatun. The accused are 
closely related to each other, and wet e 
ten in number. Out of these ten accused 
MusammU Ba u o, w dotv of Umari and 
mother o c accused No?. 1 to 3, was not 
proceeded against, and her name was 
struck off from the list of the accused 
from the very befnn'nj. Ahmad accused 
No. 2 an -1 Ghulj.m Ahmad, accused No. 9 
w c re d.sch .rged. 

The r?m .ining seven accused were found 
gttlty and sentenced. Si er to five gears’ 
rigorous inprsonme t and tie o’h rslo 
three years’ rigorous impugnment each. 
T ie si orv for the prosecuth n wli’ch is 
set out in the judgment o f the learned 
Magistrate is very simple and may briefly 
be stated as follows:— 


[im 

On th' 8th of August 1922 Musamwat 
Ala m Kb;.tun. the girl ntductid, bad 
taken food for her slepdatjer Si ltan in 
the fields. Wh 1 she was returning heme 
iu the e enir.g she w s way laid by the 
accused and carried away wi h intent 
th .t she may be forced into a marriage 
with S er. accused No. 1. The abduction 
w.s Witnesssed by Mu', pmtnad Choivkidar 
who gave information of 11 is fact to the 
mother in the even ng This fact was, 
ho.vever, subsequently denied bv ths man 

wh.'n he appeared as a witness in the 
cise. and be st-.ted that he h^d g'ven 
11) su:h ’"n'orniatirn to the mother. The 
matter was immedately reported to the 
Pol ce. but the 1 -tter refused to take 
any action and directed the complainant 
to take civil proceedings against the 
accused. MusxmmitSht* Bano then in¬ 
stituted the present complaint under 
section 366, Indian Penal Code, nnd 
succeeded in obtaining an order for the 
issue of warants aga'nst all the accused. 
Sher had absconded and proceedings 
were taken against him under section 512 
of the Crimiial Procedure Code. The 
otheis after having been arrested appear- 
el in Court, and denied that they had 
taken any part in the alleged abduction. 
A'ter some time Sher was also arrested 
by the Bannu Police alonv wth the girl 
and bro glit to Mi nwali lo take his 
trial under section 366, Ir.d'-n renal Code, 
aloig wi L h the o'her accuse d. M-sem¬ 
inal Khatun was produced as a witness 
in the case, and stated that si e had been 
forcibly abd ctid by all the accused 
and forced into a marriage with Sher, 
acc sed No. 1 in til's case. Someother 
witnesses were also produced wh> stated 
th t t ey s .w the party takirg away the 
girl by force and that they had been 
impl red by the latter to rescue her. 

All the accused pleaded not guilty. 
The defence of Slier, accused No. 1, 
was that tie girl had been g’\en to 
ljm by her father and that she lv d 
vo'untariy accompanied him. He fur¬ 
ther stated that he subsequently marri¬ 
ed the gir! with her consent. 

It has been found by the Court that 
th-s girl was not below .16 years of age, 
and from certain documents in the guar¬ 
dianship record, to which reference has 
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been made in arguments by the learned 
Counsel for the appel'ants, it is indeed 
clear that the girl must have been be¬ 
tween 18 and 20 years of age at the time 
when she had been abducted. The otl.er 
accused pleaded an alibi and produced 
soma witnesses in support thereof. The 
leunid Migiitrate, who tried the accused, 
did not put any rcl ance up n the state- 
men's of th se witnesses, and after care¬ 
fully go : ng through their eidenccl have 
no hesitation in holding that the witnesses 
were utterly false. It has been 
argued that the ev dence with regard to 
abdact'on is not very satisfactory and 
that the accused are entitled to an 
acquittal. I am not incl ned to agree 
w th th s co itention. There is no reason 
why the girl and the other persons, who 
have come forward as witnesses, shoull be 
giving a false statement and I am of 
opin’oa til it the accused have entirelv 
failed to establ : sh that the girl accom¬ 
panied them vo’untarilv and that she had 
been given in marriage by her father 
Sultan to Sher, accused No. 1. 
At the same time it appears to me 
that this was not a case in which a 
very serious view of the crime alleged to 
have been committed should have been 
taken. There is no doubt that an offence 
was techa call/ committed and that the 
accused were guilty under section 366, 
Ind : an Penal Code, but having regard 
to the fact that the parties are very 
close relations and that the moth?r her¬ 
self did not take a very serious view of 
the mitter when sha lodged theI-irst in¬ 
formation Report, a nom'nal sentence 
world have been quit* sufficient t 0 nv'et 
the ends of justice. The report made by 
the m ither to the Po ice was to the 
elect that t. e accused being the nearest 
paternal relations had certan’y a si pe- 
r or right to the possess on of the girl but 
thit th'y hid no right tot;ike h_r away 
forcibly w.thout paying (the mother) . 
some c impensation for the trouble and ex¬ 
pense that she had incurred in brin- ing 
up th * grl. Th’s cl .»arly shows that even 
accord n; to th» com>Uinant the matter 
was n>t very serious! It is aUo clear 
that the girl liad not been abducted with 
the object that she may be seduced to 
illicit intercourse but with the object 


that she mo v be lawfully married 
to Slier who is the brother of 
Nur Khan, the husband of Musawmut 
Alam Khatun’s own sister Masc.minot 
Kali. Ha\ing regard to all these facts 
and the fact that the girl was actually 
married to Sher I a in inclined to take 
a somewhat lenient \iew of the matter, 
and maintain ng the conv’ctions I reduce 
the sen f ence of SIft from one of five years’ 
ri orous imprisonment to one of s : x 
month/ rigorous imprisonment only. The 
sentences of the other acorscd are also 
reduced to those of three months' ligoions 
imprisonment each. 

z. k. Sentences reduced. 


PATNA HIGH COURT. 

Criminal Appeal No. 148 of 1921. 

December 2, 1921. 

Present: —Mr. Justice jwala Prasad 
and Mr. fuslice Ross 

ABMBIKa SINGH— Appellant 

versus 

KM.PKROR —Opposite Party. 

Penal Code (Act XLV of i860), S s. i 4 q, 5 
—Grievcus hurl caused by some members of 
assembly—Unlawful assembly not established— 
Res pons ibil ity — Offeree 

An old man who wa« being attacked by the 
deceased with a stick cried out f r r h< Ip or.d ; 
large muub<r of penois went 1 0 hi.s re.scve-. 
Some of th<m inflicted grievovs i D ji jj, f <n tj. c 
dec astd as the r» suit <.i which In di( d : 

Held , (1) that as there was JO unlawii 1 

assembly only those perjons who hid actj a ]j v 
inflicted the injuries on the deceased weie liable 
for the m; 

(2) that as the persons who had aetuaJJy in¬ 
flicted the injuries could not be ascertained 
theie could be no conviction in the case. 

C.iminal appeal from convictions and 
sentences passed by the Sessions Judge, 
G’.ya, dated the 14th September 1921. 

Mr. Manuk (with him Mr. 5 . P. Vewia). 

foi ti e Appellant. 

Mr. Mmohar Lull (Assistant Government 
Advocate), for the Crown* 
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JUDGMENT. 

Ross, J. —‘The live appellants have been 
convicted undei section 147 of the lnd»un 
Penal Code on a charge of rioting 
witn the common object oi assuUing 
one Bjlbhidra Singh. Three or them, 
Righo Singh, Harihar Singh, and Mutru 
Singh, have also been convicted under 
section 323 in respect o: Hurt caised 
to certain persons. The sentences und_-r 
section 147 are two years' rigorous im¬ 
prisonment ^ach, and tho^e uuder section 
32^ are taree monchs' rigorou 3 iuipri.on- 
ment each, the latter sentences running 
consecutively to the former. 

Th; learned Counsel for the appellants 
do^s not coatest the convictions under 
section bu: argues tint on the findings 
of the leirnid Session; Judge there ought 
not to have been any coaviction under 
section 147. 

The case for the prosecution was that 
the complainant's party are cultiva¬ 
tors ot a certain holding and the 
accused's party represent ijuradirs. The 
compb inane's party had applied lor 
commutation of rent and tli, is said 
to hive enraged the accused. On the 
evening 0: the 12th of June last about 
50 or 60 persons came to the house of 
Balbhadra and an rltercatiou took place 
as a result o: which B.dbhjdra was struck 
on the head a severe blow whiefc cau-ed 
bis death. Certain other persons received 
slight injuries. 

The finding of the learned Sessions Judge 
does uoc suppoit the proseeutiou as regards 
the occasion of the assault. He finds 
that Kiipal Singh, one oi the accused, 
who is an old man of 65, had gone to invite 
Balbhadra to dinner on some social 
occasion. There had been a question 
of ou.casting and taking back into caste 
on which Bjlohadra dixfered Horn Kirpi.l's 
view. B.lbhadra, therelore, telused the 
invitation whereupon there was au alter¬ 
cation wnieh led to Balbhadra's attack¬ 
ing Kirpal Singh and indicting two iujuries 
upon him wica a stick. Kirpal cried out 
for help and a tumult ot people came, 
and B1 lb ha dca received a ratui injury. 

The contention ot the learned Counsel 
for the appellants is that on these iacts 
there was uo common object to assault 
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Balbhadra; that the object of the ac¬ 
cused was to tescue Kirpal Singh; aud 
that if any of them in the course of effect¬ 
ing that object indicted gri^vious injuries 
he was answerable lor the injuries he 
caused, but the assembly did not become 
thereby an unlawful assembly. In my opin 
ion this contention is sound. This was 
not a not. The accused a ad others ran to 
rescue Kirpal Singh aud it is impossible 
to say that if tnev bad not come on heal¬ 
ing Kirpal’s cries, he would not have 
been further assaulted. Excessive force 
Weis used by some persons in the course 
of this transaction and for that these 
persons have been made answerable. It 
his not been ascertained who caused the 
injury to Bdbiudra, the prosecution 
hiving failed to prove its allegation on 
this p^int; but the fact that B'lbhadra 
was fatally hurt by some unascertained 
person is no reason for convicting all 
the members of the assembly of 
rioting. 

I would, there r ore, uphold the convictions 
and sentences of the three persons, 
H-.rihar Singh, Righo Singh, and Mutru 
Singh uuder section 323 and w« uld set 
aside all the convictions of rioting and 
the sentences p 3 ssed against 1 11 the 
ap^dlan 4 * under secliou 147. Tbeapiel- 
lmts /imluka Singh and Jagnarain 
Singh will be released at once. 

Jwala Prasad, J.— I agree. 

z. k, Order modified. 
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ALLAHABAD HIGH COURT. 

First Civii, Appear No. 30 op 1920. 

April 26 ,1923. 

Present : — Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

KUNDAN IAL—PtAiNTipp—A ppellant 

versus 

MAKUNDl KUNWAR and others— 
Defendants—respondents. 

Civil Procedure Code (Act V of 190S), O* "V 111 % 
f, 5—Admission by one of-several defendants, 
effect of—Plaintiff, failure of, to prove issue against 
other defendants — Procedure. 

Order VIII, r. 5. of the Code of Civil Procedure, 
which regards allegations of fact in the plaint, 
if not denied specifically or by necessary implica¬ 
tion, or stated to be not admitted, as taken to 
be admitted, gives a discretion to the Court to 
require any facts so admitted to be proved other¬ 
wise than by such admission, [p. 611, col. i.J 
A Court cannot in the same suit record o n e 
finding in favour of the plaintiff based on the 
admission of one of the defendants to the suit, 
and another finding on the same issue against 
him based on the evidence, [p. 610, col.2.] 
Janki Das v. Ahmad Husain Khan, 25 A. 
159; A. W. N. (1902) 218, followed. 

Plaintiff sued several defendants for the re¬ 
covery of certain properties basing his title on 
a certain adoption. One of the defendants ad¬ 
mitted the factum of the adoption but denied 
its validity and the rest denied the factum also. 
The Court held that the defendant had failed 
to prove the factum of the adoption: 

Held, that on this finding the plaintiff's suit 
must fail in toto and he could not succeed as 
against the defendant who had admitted the 
factum of the adoption, [p. 611, coi. 1.). 

First appeal from a decree of the 
Additional Subordinate Judge, Saharan- 
pur, dated the 27th of October 1919. 

Dr. Sunndr* Nath Sen, Babus La lit Mohan 
Bznerji and Surendra Nath Gupta, for the 

Appellant. 

Messrs. B. E. O'Conor, Nihal Chand, 
J M. Bmerji, Minshi Girdhari Lai Agar - 
wala, Bib 11 Pivi Lil Bxntrji, Dr. Kailas 
Nilh Kitjunnd Muu>hi Janki Prasad, for 
the Respondents. 

JUDGMENT. —This is a plaintiff's appeal 
arising out o? a suit for recovery of pos¬ 
session of considerable property, together 
with mesne profits, against several sets of 

defendants. The plaintiff's cas^ was that 

one Maheshwar Dayal son of Sri Kishen 
Dis, was the last male owner of the prop¬ 
erty and died in the vear 1895. On his 
death he was succeeded by his mother, 
Af usammat Go inti Kunwar,. who died in 
X903; and on her death his grandmother• 

39 
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Musamniat Darab Kunwar, remained, in 
possession till 1906 when she also died. 
On the death of this second limited owner 
the plaintiff claimed to succeed as.Mahes- 
wjt Dayal's nearest collateral, alleging that 
he Wc’s connected with him through Jwala 
Datt, who was Harsukh Rai's daughter’s 
son and was alleged to be his adopted son 
also. 

The suit was instituted just within twelve 
years of the death of Musatnmat Darab 
Kunwar. In the plaint there was no 
express mention as to when the alleged 
adoption of Jwala Datt took place, nor 
was it stated whether l:e had been 
adopted by Harsukh Rai himself or by 
his widows after his death, and in the 
latter case, whether the widows bad any 
authority to adopt. The plaintiff content¬ 
ed himself by simply stating that he was 
the heir of Maheshwar Dayal according to 
the genealogical table given in the plaint. 
By subsequent oral pleadings the plaintiff 
asserted that Jwala Datt had been adopted 
after the death of Harsukh Rai by his 
widows with his authority, and that there 
was a custom among Vaish Agarwals to 
adopt a daughter’s son. 

Separate written statements were filed 
on behalf of various defendants. Musatn- 
mat Makundi Kunwar and Musatnmat 
Lachchi Kunwar, defendants Nos. 1 and 
2, pleaded that Nihal Chand and Sri Kislien 
Das ha l been joint, that Jwala Datt had 
never been adopted by Harsukh Rai s 
widows, nor had the widows any authority 
to adopt him, nor could an adoption of a 
daughter’s son be valid. They further set 
up the adoption of Jai Bhagwan Sarup, 
defendant No. 3, thereby denying that the 
plaintiff was the nearest collateral. Jai 
Bhagwan Sarup, defendant No. 3, asserted 
that Musammat Lachchi Kunwar, the,, 
widow of Bishesbwar Dayal, had adopted 
him and thus he became the nearest heir 
of Sri Kishen Das or Maheshwar Dayal 
and would in any case exclude the plaint¬ 
iff. He also pleaded that the plaintiff 
was estopped from denj'ing his adoption 
and urged that the claim was barred by 
time. Lala Fateh Chand, defendant No. 4, 
filed a separate written statement inwhich 
he admitted generally the pedigree given 
in the plaint, with the exception of the 
existence of Maheshwar Dayal. He plead- 
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cd, inter alia, tl al no son qualified ' o in¬ 
herit was ev c r born to Sri Krisl en Das, 
and set up a Will of Sri Kislicn Da s in 
favour of Musammc.t Gomti Kunwar and 
a subsequent Will of Musamtn'it Gonui 
Ku:.war ;n bis own favour. By a sub¬ 
sequent ora 1 plea din? he d v uird i lie vali¬ 
dity of tfie a dipt» n and the tx s‘ei ce , f 
the al’eged custom. Defer. dr uts Nrs. 5—7 
in addition ret up tli-ir c aim as bona file 
purchasers for value lr 0 m ostemible 
owners. 

Twenty-eight issues were framed in the 
Co irt below, out of whch all the issues, 
except issues Nos. 3, 4. 8, 26 and 27 have 
been found in favour of tl ep’aii.tiff. The 
grounds on whioh the pontiff's c aim has 
been dismiaed are t. at the f clum o r the 
adoption of Jwaja Dult ha> n ,t been estab¬ 
lished. nor lias t be< n pr > v e d that Horst kh 
Rai's widows hod the authority to adopt. 

The pi iat £E’s content o • that an a V \; id 
ot the ye\n87: e?i) e r operated as tes 
judicata or con.-laded the m.ilUr as a family 

airangement has beer oveiruled. 


I x *3 


The learned Advocate for the plaintiff 
has challenged the find gs ol the learned 
Subordinate J11 dee on the issues decided 
against his client. 

We propose to deal with the main 
question of fact, namely, that of the 
alleged adoption first and she'll deal with 
the other substq* ei.it questions Mer on. 

[.uter d scu-s ng the evidence, the 
Jud'meal continued:—] 

Having considered the entire eviJer.ce, 
both oral and documentary, we are of 
opinion that the b.drnce of evi.iei.ee is 
distinctly in favour ol t ne deiend nt s a ; .d 
we think that ihe learned Stbordij ate 
Judge has come to sheiis hi conclusion in 
holding tnat Tie pld.tiff has failed to 
CS'oblnhlhat Jwala Dait nad been adopt¬ 
ed by the widows of Har^ukh R d i 

In view of thisfi. d’.g it becomes u a - 

necessan’ for usiogo iaio the question 

of the author.tv to adopt or a,.y o ( h,r 

of the questions raised , n the Coult 

below. 

There, however, remain., Sot V s 1o c011 - 
sider the argument o!tb e Je*r.eH \ 

for the plaintiff .hat in* 

pleadings the plaintiff i s e Sd to a 


decree against him in respect of the prop- 
eities in his possess’on. We have already 
pointed out that the plaint itself was 
very defective inasmuch as it did not 
m.ike any express allegation that JwaJa 
Datt had been adopted by the widows of 
Harsikh Rj i or that his widows kadaj.y 
authority 1o auopt. The fact of adoption 
was mexjtioi ed only in the genealogical 
tree given in the plaint. The defendant, 
L'-la Fateh Chcnd, generally annulled Ihe 
concclntss of 1 he pedigree, with ore 
exception. When the line lor Ike oral 
plea dim-s come, the plaintiff's ViJc 1 stat¬ 
ed that Jwalu Dr.tt had been adopted 
by the w’dows o f Darsukh R'i allt*r lbs 
death and that there was a custom an 01 g 
Vai.h Agarwals under wh ch Ike adoption 
of a daui hUr’s iO.. wusvalid. Ialo Fateh 
Chond’s Vakil, aithciq h adm tlij g Ute 
factum of adoption, dcn : cd the \a.jijity 
o' it, basing its invalidity on the Hirdu 
Law. The other deJer.dar. 1 s to the suit 
bod exp 1 essly denied tierdeption of JwaJa 
D.itt. The plaintiff look upon himself the 
burden of proving the alJeicd adoption 
and led evidence to that effect w.lhout 
any reservation. Alter bolh parties had 
£ iven evidence and the Court had come to 
the cOnclus'on that the plainlifi had failed 
to prove the case setup by him, it would 
not lie in the mouth o' the plaintiff to 
turn round ar.daskfor a dcciee against , 
on? of the defendants who Ltd not ex- 
presslv denied o..e ol the facts in Lsue, 
tho 1 h he had denied the val di‘y ol the 
adopt'on aid the n aim aii. ability of tne 
claim of ihe plaintiff altogether. IJ steh 
a lequest wire allowed, the ie.->ut won d 
be that in th t same cult the Court would 
have to ieco:d o. e find.g in f .vour of 
tne plaintiff b; sed on ihe adir.issit n of OLe 
of the defendants to the suit, and another 
finding on the san e is.*ue ajair.st l.im 
based on theevide.ee. ]n an ou lo: ous 
case, narney, that o! J uki Dasv. A!mad 
Husa.-n Khan (r*, this Cjuit remarked 
thrt it would be illogic.l t> hold in one 
and the same d.creethat the lull amount 
o cons deration in a mortj age was paid 
as far as then ort* rgor was c< net rut dand 
that ai other sum w« s paid as far as the 
subsequent transferee was concerned, and 

(*) *5 A. X59; A, W, N. <1902) tl 8 . 
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that the proper thum to do would be to 
allow ail the defendants to take r.d\ant- 
age of the plaintiff’s failure to estall ,'h 
the case set up by him. Jn addition to 
this we wouid like to point out that 
O. VIII, r. 5, of tne Code of Civil Pro¬ 
cedure, which regards allegations of fact 
in the plaint, if not denied specifically or 
by necessary implication,, or stated to be 
not admitted, as taken to be admitted, 
gives a discretion to the Court to require 
any facts so s»dmi‘tcd to be proved other¬ 
wise than by such admission. We th : i.k 
that in the present c«*se, in view of the 
ambiguous assertion made in the plaint 
and the unsatisfactory way in which the 
pedigree was admitted and the vaidity 
of adop‘ion denied by on* of the detend- 
ants, the Court uelow was justified in 
calling upon the plaintiff to prove his 
cise. The phvntiff having undertaken to 
prove it and having failed to do so 
can iot now fall back upon the partial 
adnUsim of one of the defendants and 
ask for a separate decree against him. 
We are of opiuiou that when the plaintiff 
has faiUd to prove the alleged adop¬ 
tion of Jwala Ditt, without proving 
which he cannot poss'b y succeed, his 
whole suit must fail against all the de¬ 
fen la nts. The plaintiff has in r.o way 
been prejuEced and no question of estop¬ 
pel can ar se unler the circumstan es. 

In oir op»non the appeal iswilh -ut 
force a id is h.-reby d snissed with csls. 

We direct that the respondents wi 1 be 
eat tied to ore set of costs for Counsel's 
tee as against the plain 1- if;-appellant, in 
adiiton to the ptin in andother charges 
lej. 11 /ta'cxbl*. C'Ui^el’s fee i> allowed 
to bi d v r d-*d e| i illy bitw.*en respondents 
No?, rani - (firsc set), res >onde .t No. 3, 
J w Bigwan fseooid Sit) and respondent 
No. 4. b di Fateh Chand (th : rd set). 

I/ da Fu*"eh Cna' d has filid a set of 
cro 3 '.objections chal eng : nt r some of the 
fin l n:s of the lewnM Subordin .te Tud e 
as wdl a- urging that the amount of o*.s f s 
awirded to h’ 11 shou'd be ir.creastd by n 
siuio Rs. 216 io-,s. As the d cree wis 
ii his favour it was unnecessary for Lnla 
Fiteh Claud to fi'e any separate objection. 
Ai to tje quest on of costs, we are of 
op ! -iio 1 that »n v ew of the unsat : r,factory 
Uefence set up by him we should make 


no modification. The result is lhat the 
cross-objections are dismissed with costs. 

Appeal dismissed. 

Z. K, 


PATNA HIGH COURT. 

Civil Revision No. 80 or 1923. 
June 26, 1923. 

Present: — Justice Sir Jwala rrasad, Kt.,- 
omJ Mr. justice Ross. 

Stimuli SavITRI THAKURAIN 
—Plaintiff—Petitioner 

versus 

The SECRETARY of STATE for 
INDIA in COUNClI. —OrPosiTE Party. 

Civil Procedure Code (Act V of 1908), 

O. XXXIII, rr. r, 9— Disp <upering of plaintiff 
—Adjute.im main enance—Accumulation — Suffi¬ 
cient means. 

Ia a sui- in forma pau‘'cris by a widow for 
re overy of possession of propeity belonging to 
her late husband, where the Court-fees required 
was Rs. 3,000, she was granted an ad interim 
majuleaame allowance of Rs. 200 a month. In 
pursuance of this ord> r she received Rs 2,100 on 
a-Couat of arrears of the afor s aid maintenance 
and then ti,e allowance of Rs. 200 month after 
month. On a certain da'c. when the widow had 
r*c ived in a’l R-. 3,538 in th s matin'r. annppli* 
cation was mad- to .h Cor rz ti.at 5 he sh'u!d be 
di panncred under O XXXIII. 1. g, of the Civil 

P. o tdu e Code as she l ad now nufficiei 1 mea n s 
to pay the Conr -f es. Th re was nothing to 
show -hit. on that date she widow had with her 
R . 3,000 to pay the Co.iri-fees. The si.m.s pre- 
v.ously ad to h?r, she aihg. d. ba.j hi en : p nt 
by her to payoff deb.s incurre d «,n account c f 
h r miintcn .nee. Th. widew w. s li\irg witfa a 
relation of h rs lf and ■ ninent Counsel had 
ap-> pt- d on her b half in Cot rt: 

Held. (0 that .lie monthly allowance allowed to 
tli wi Jew was 1 o a sufinient incurs to enable 
her t , pay the C 0 t rt-f« es a , under he manage* 
m nt. sh. c„i.ld n. ver a* ai y c ne t m have the 
req isite am.vnt uul« is \h arrears of hi r niain- 
t 1 am c al wane., accun via td 1 c that cstvrt- 
[p. 616. • cl. 1.] 

(2) that t, e fart that eminent Conrsel bad 
appea d f r herwa: i , j t elf im iiaterinl, in the 
abs n • cf anything to . h w lhat * he had 
i ,r nr d evp m.c cn a. count 01 them, nor was the 
fact thatch was iviug wi ha realise material, 
i > th a-j.. me ,,f anything to .‘bow that ne was 
fiiaiiting h r litlur ii- supporting inr <r in 
d triyi-.g th rrt . f the lilig.-du • ; [,, 6 j 3 , «ol.x.J 

(3) that tin- widow haj tin rigLt «o pay off 
debts incuvred on account of her maintenance 
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au<l w.i.s not b jutii! to accumulate her jronUUy 
allowance to make* up the Court-fees in the 
absen-.e of any such condition bung injpcsed upon 
her; [p. 616, col. i.j 

(4) that, therefore, in the circumstances of tin- 
case, the means of the widow were not such so as 
to justify the witudrawal of the order allowing her 
to sur* in forma pauperis^, [p. 616, col. 2.] 

Gadic’i Mitddappa v. Gadigi Rudramma, 61 
In.l. Cas. 958; 13 h W. 76 aid In re Atkins, 
Smith v. Atkin, (19^9) 1 Ch.471; 78 h. J. Ch. 307; 
99 L. T. 877, distinguished. 

Appeal from an order of the St In¬ 
ordinate Judge, Mongbyr, dated the 
nth February 1923. 

Messrs.' K.B. Duti, Messrs. Hasan I mum 
aud L. K. Jha, for the Petitioner. 

■ Mr. Sultan Ahmad t i or the Crown. 

M-ssrs. F . A. Savi and S. N. Pa lit, 
for the Opposite Party. 

JUDGMENT. 

Jwala Prasad, J. —-This is an application 
against an order of the Subordinate Judge 
of Mo.ighyr, dated the nth February 19.3 
in Title Suit No. 103 of 1920, dis¬ 
paupering thi plaintiff under O. XXXUI, 
r. 9 (b), Code of Civil Procedure. 

The plaintiff’s husband, Ugia Mohan 
Thakur, died some time in J914, leaving a 
large estate yieldiugan annual income of 
Rs. 1,30,000, besides houses, etc, worth eight 
or nine lakhs. The opposite party (de¬ 
fendant) are now in possession of the 
estate having obtained letters of Ad¬ 
ministration of a Will said to have been 
executed by the deceased husband of 
the plaintiff petitioner. She now disputes 
the Will and has brought a suit in the 
Court of the Subordinate Judge of 
Mongbyr for recovery of possession of the 
properties belonging to her late busbar d. 
She applied to be allowed to sue in forma 
pauperis and after contest by the opposite 
party and the Government she was ad¬ 
judged a pauper on the 28th August 
*920 and was allowed to sue as such. 
The order of the learned Subordinate 
Judge was upheld by - this Court. The 
plaintiff applied in the Court below for 
an ad interim maintenance at the rate of 
Rs. 3,000 per month, and she based her 
claim for this amount upon a V&ill of 
her husband said to have been executed 
in 1908 which purports to give her 
Rs. 500 a month as maintenance and a 
house in Calcutta yielding about Rs. 500 


a month which subsequently was sO|d 
for Rs. 1,07,000 and another house in 
Benares. The Will whicb was probated 
and on the basis of which the opposite 
pirty is in possession of the properties, 
however, allowed her a maintenance 
allowance of Rs. loo a month only. 
Taking all these circumstances info con¬ 
sideration, the lea rned Subordinate Judge 
allowed her a maintenance allowance c<f 
R^. 200 a month during the pendency 

of the litigation. On the 12th .August 

1921 in pursuance of this order.-, she 
received a sum of Rs. 2,100 probably on 
account- of her arrears of the aforesaid 
maintenance. Between the 20th Januaiy 

1922 and the 25th April 1922 she re¬ 
ceived Rs. 1,238-Ji-b. From May * 9 22 
to December 1922 she got Rs. 600. 
Thus up to the 25th April 1922 she had 
received in all Rs. 5 , 53 **. On the jst 
February 1923 a petition was filed on 
behalf of Government under O. XXXUI, 
r. 9 (6), to dispauper the plaintiff upon 
the ground that by reason of her having 
received the a oresaid sum of Rs. 5*538 
and of her being allowed to receive in 
future Rs. 200 per month as her main¬ 
tenance allowance she had ceased to fce 
a pauper and consequently she ought not 
to be allowed to continue the prosecution 
of her suit as a pauper. The application 
of the Secretary of State for India was 
taken up on the nth February 1923. On 
that date the petitioner-plaint iff applied 
for tim e for filing her objection. This 
was refused by the learned Subordinate 
Judge on the ground that the application 
was not bona fide, and on that very day, 
the Court after hearing the parties passed 
its order allowing the petition of the 
Secretary of State and withdrawing its 
former order allowing her to sue as a 
paupei, and she was directed to pay the 
proper Couit-fees by the loth March 
1923. The learned Subordinate Judges 
says that the amount of Court-fees was 
the first charge and that the plaintiff 
was bound to pay the same and not to 
spend the aforesaid sum ot Rs. 5 , 53 & 
which was paid to her, for payment of 
debt or any other purpose and that she 
really did not stand in need of the 
aforesaia sum to meet her maintenance 
charges inasmuch as she was living with. 
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‘her cousin, Babu Ram IDshun Jha, a 
Vakil of Daibbanga who probably was 
supporting her and carrying on the 
litigation on her behalf. He also refeis 
to the fact that she had appeared before 
him through eminent Counsel. In tips 
Court also on her behalf eminent Counsel 
appeared but there is nothing to show 
under what arrangement learned Counsel 
appeared for her in the Court below and 
in this Court. No affidavit has been filed 
to show that she had incuired any ex¬ 
pense on account of the aforesaid Counsel. 
Therefore, this consideration in itself is 
not sufficient to dispauper her. Similarly 
there is nothing to show that her cousin 
Ram Kishun Jha, is financing her, either 
in supporting hei or in defraying the 
cost of the litigation. There is no state¬ 
ment of the said Vakil on the record. 
There is, therefore, nothing to show that 
the said gentlemen is taking more interest 
in the lady than what he is naturally 
expected to take being a relation of hers. 
To have sympathy and to Tender assist¬ 
ance • to a relation is different from 
incurring heavy expenses on behalf of 
that relation. This circumstarce also is 
therefore, not sufficient to dispauper her. 
She had received the sum of Rs. 5,538 
piecemeal and on different dates, long 
before the application of Government, to 
dispauper her was filed. None of these 
payments, made at one time, approached 
Rs. 3,000 . the sum necessary to pay the 
Court-fee upon the plaint so that she was 
not at any time in possession of the 
entire sum necessary to pay the Court- 
fees. It is said that she should have 
accumulated the said sums until the} 
reached Rs. 3,000 and then paid the Court- 
fess and should not have spent the sums 
in paying her creditors on account of debts 
incurred for maintaining herself. Such a 
condition was not imposed upon her 
either on the date when the order allow¬ 
ing her ad interim maintenance allowance 
Was passed’ or on the dates that the 
sevem 1 payments were made by the 
opposite party and received by her. The 
said payments were made as her main¬ 
tenance allowance with effect probably 
from the date of the death of her husband 
which happened in 1914. It was, there- 
iW, understood that she had already 


incurred expenses in maintaining herself 
so that she was entitled to have thearrear 
allowance of the said maintenance. She 
in her affidavit in this Couit 6ays that 
the sums paid to her were spent on per¬ 
sonal expenditure soon after they were 
received leaving her in the same 
straitened circumstances as before. This 
statement does not seem to be unnatural 
or in any way untiue considering the 
circumstances in which she was place on 
the death of her husband. Without going 
into the legal aspect of the question, to 
require her to have accumulated the 
afoiesaid sum and to have paid the 
Court-fees, is to give charity by one 
hand and to withdraw it by the other. 
The learned Subordinate Judge thinks 
that he was justified in doing so by reason 
of an application made by the lady on, 
the 21 st August 1920. The learned 
Subordinate Judge says "From the order- 
sheet, dated 21st August 1920, it appears 
that she had filed a petition that she was 
willing to pay the Court-fees if Rs. 3,000 
was paid to her and which she was willing 
to accept under protest." In that petition 
she says “that in the course of her cross- 
examination the learned Government 
Pleader in consultation with the Pleaders 
for defendants Nos. 1, 5 and 6, and your 
petitioner believes with the consent of 
such Pleaders, suggested to your petitioner 
as to whether or not s he was prepared to 
pay Rs. 3,000 for Court-fee on getting tbe 
same from defendant No. 1 on account of 
the allowance mentioned in (spurious) will 
propounded by defendant No. 1. 

“That your petitioner has been advised 
and she accordingly submits that if the 
defendant No. 1 pays your petitioner a 
sum of Rs. 3.000 on condition that the 
said sum will be deducted from any sum 
decreed payable to your petitioner in this 
suit on account of mesne profits, mainten¬ 
ance or otherwise she is prepared to receive 
the sum without in any way admitting •’ 
expressly or impliedly the genuineness or , 
validity of the said Will or that she is botlnd , 

by any provis;on appearing in the said Will 
for her and is willing to pay CoUH-fee ' 
out of such sum as full Court-fee on her ; 
plaint. -- - •• 

‘.‘That as the said suggestion was . made ; 

with the consent of the Pleaders of defend-' 
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ant No. i your pc-li ioncr has rea c on to 
believe tint the defendant N». i will le 
found willing to pp.y the said sum of 
Rs. 3,oco on the conditions hereinbefore 
mentioned. 

“It is accordingly prayed that the 
Court will be pleas'd to direct the defci d- 
ant No. i to state whether he is w 1 ii g 1 o 
pay a sum of Rs. 3.000 to yoi r petitiot cr 
through her Plea dr rs for pay nu nt ol Coi it- 
fee on the conditions hereinbej ere stated 
within a reasonable time, and if he shows 
his willingness hen-ay be directed to pay 
the sum at an early dote." 

The Court ref cried the petition to the 
Pleader of the opposite pa it y by i*s order 
of the 21s 1 : August to intimate to the 
Court if he was w Hi. g to pp.v the said 
sum of Ps. 3/»oo on the coi.dit'on men¬ 
tioned in the petition, to the led}'. On 
•the 27th August 1920 the opposite party 
(defendant in the case) filed a petit-on 
stating that he was “unable to pay the 
sum of Rs. 3,000 for payment ol Coiit- 
fees as be holds a decree for costs am oust¬ 
ing to a very large amount against h< r.” 

The terms of the a/oresaid petition woe 
mentioned to the liwy c rs repriscntirg H e 
opposite piTtv i n ih s Court ar.d they in¬ 
timated that they weie not willii g to 
accept the terms pr< posed by the lacy in 
the said petition. 

It is obvious that there was not the 
faintest suggestion in the rpphxatbn mrde 
by the ladv that the sum of Rs. 3,000 
would be paid as Court-fee by her cut of 
her aa interim maintenance alLwrnee- 
She suggested the pavmc-nt of the Court- 
fees out ol the sum paid bv tj.e defendants 
on cond tion that the sa ; d sum would be 
deducted from any srra decieed payalle 
to her in the event ol h^r succeed ng in 
the suit on account of me*ne piofits, n a n- 
tenance or otherwise. No leg:tin ate in¬ 
ference, therefore, can b e drawn from the 
petition in question as to any obi gaticn 
on her part to pay the Couit lee of 
Rs. 3»ooo out of the sum of Rs 5,538 

received by her as maintenance allows nee 
on di£er c nt dates. 

Now. has she under the law, cer.srd to 

A nailnAT? “Paunnr'i 1.___ • .. 


Uw 


be a pauper? "Pauper ' has be. n defned 

is a pauper' *hca he >s not possessed of 

sufficient mesas to enable him to pay the 


fee pre-cribed by law for the plaint in 
such ft it. or, where no such fee is pie* 
scribed when he is r.ot ei.ti' led to j roj erty 
worth one m ndred rupees ol l ei tl an 1 is 
necessary w*-ar ng rppaiel ai d the subject- 
matter of the suit.” On the 28th Au^ lit 
19.0 the Co rt be’ow after lu.id contest 
<»n the rart of the defendant md Go\em¬ 
inent held that she was a pauper, in otLcr 
words, that she w?s “i.ot j osstsxd of 
suffic ei.t nears to ti.f b e her to jay the 
lee prescribed by law for the pJa ; nt/» 
that is, Rs. 3,000 rs Court-lee. Clause 
(b) of r. 9 empowers the Court to dis¬ 
pauper her and 1o withdraw the orij ij al 
order allowing her to si e as a paujer 
when, as the clause sa} s, it rpj errs that 
her means are such that she 0u? Lt rot 
to continue to sue as a jau]er. The word 
“means” in this clause is to i e inter¬ 
preted w’iththe he'p of the definition of 
pa u : er referred to ibove. To apjily clause 
(b) ol r, 9 to this case, f berefore, 1 he Court 
could dispauper her when her means were 
such as to enable her to pay the Comt- 
iee of Rs. 3.000 upon the plaint. On 
the 1st Febriaiy 1923 when the appli¬ 
cation e -1 Govon.neit was made or on 
the 1 rth F<bruary 1923 when ihe Court 
dispaupered the plainI'.f?, there is uotLing 
to show that she had with her Rs. 3000 
to pay the Court-lee, or that she had 
the means to pay the same. The sums 
previously paid to her weie, a? she saj’s, 
not in her hards at the tine as they 
were spent just alter they had leen 

received. 

The learned Government-Advocate 
arj lies Ihet she cus ht net to have paid 
oIT her debts iicuircd on occunt of hei 
personal iraiiter.arce hut oi:j 11 lo lave 
saved out ot ihe sun s iccc-’-ved ly her 
Rs. 3,009 in order to pry ihe C«urtlecs 
and that her means which were not 
si lHcienl at the tne wlen the order of 
the 20th AufiUt 1920 was jr.sscd hrd 
consicerubly in:pro\cd on ac court of 
her be:ng allowed a mainteiance 
ailowaree of Rs. 2 to a rrojthand ILat 
thereJore her nears in Ftbnan weie 
such that she ovjht not to b e allowed 
to continue to sue as a p.auper. In sup- 
poit o ( th-scoi.tei.t or the Jcr.n cd Govern¬ 
ment-Advocate quotes Ihe case jei’ed 

upon by the Court below vir., Gad(g(- 
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Mudlapp* v. Giiigi Rudwntna (x)• The 
learned Subordinate Judge says—“ No 
doubt this ruling was not on an applica¬ 
tion made under O. XXXIII, i. 9 , Civil 
Procedure Code, but the principle to my 
mind should be the same foi an appli¬ 
cation under O. XXXIII, r. 9, Civil 
Procedure C°de also.” In that 
C3se, it appeared and in fact the plaint¬ 
iff admitted th't subsequent to the 
date of the application for leave to sve 
as a pauper, she had received a large 
sum of nnney irom the persons against 
whom she intended to file the suit but 
that she had paid away that amount to 
a creditor. Mr. Justice Napier says 
" There was no dispute that, at the date 
of her application, she was a pauper. 
The po : nt taken is that having been in 
possession of funds after her applica¬ 
tion, the plea would fail ar.d that she 
could not revive it, by paving the 
money away. There is no authority' on 
this point, but I think the contention 
is well-founded and th-.t the Court hod 
no jurisdiction to make the order, or.ce 
it hod ascertained that she had ceased 
to be a pauper after the date of the 
app’ication.” We have not got any fur¬ 
ther ditail of the case, we do not 
know what sum was required to pay 
the Court-fee and what sum she came 
into possession of before her application 
for leave to sue as a pauper was dispos¬ 
ed of. All that we know is that a 
large sum was received probably much 
larger chan was needed for her ma’n- 
teiance and bare subsistence. We c.l ; o 
do not know whither the sum rece ved 
was for hei maintenance 01 a git or 
such as she was en‘itl'-\l 1o, making that 
receipt as an asset in her hands where¬ 
with she could p3y the Cmrt-fee. It is 
not safe to apply the decision in that 
case when the facts are not sufficiently 
mentioned therein in order to find cut 
the reasons which weighed with the learn* 
cd Judge in arriving at his cor.clus'on. 

It may also be passingly mentioned that 
this was a decision of a S : ngle Judge. I 
do not think that that case applies to 
the present case. 

The next cise is one which my learned 
brother got hold o? and for which I am 

(x) Ind, C*s, p58j 13 I#. W, 76, 


very much indebted to him. It is In re 
Alk.n s. Smith v. Atkin (2). In that 
case the lady who obtained leave to pTO- 
secute her claim in the action in 
form* pauperis w?s entitled as tenant for 
li e to have an income amounting to 

£5': a \ear under Ihe very settlement 
wh’ch was the foundation of the action. 
Eve J., held that the “lady, being entitled 
to th s an.udy, aPliojj h subject to tLe 
qualified restraint wh eh I L?ve mentioned 
cannot establish that she is not worth 
£25.” Mr. Luxn oore who appeared for 
the lady contended that she only hod 
£52 5s. 5d. per annum payable quarter* 
ly and after providing for her mainte¬ 
nance it would not be possible to save £25 
be r ofe t) e nct’on would con e on for 
trial. The learned Government-Advocate 
in this case says that such on argument 
would no 1 be cf avail to ihe plaintiff 
in withholding pa\mer.t of the Court-fee 
payable upon the plaint and in asking 
to be allowed to continue to sue as 
a pauper. The argument of far. Lu.x- 
moore does not seem to have been express¬ 
ly met in the case but it seems not to 
have been impliedly accepted inasmuch as 
the lady in tlut case was dispaupered. The 
decision of Eve, J., was ui der the Supreme 
Court Rules in Ei g’ar.d in force at t he time 
when his decision was passed, under which 
the applicant h"d to sh-w that she was 
not worth a sum exceed* 14? £25 a year 
excluding wearing apparel and the sub¬ 
ject matter of such pn ceedrgs. The 
annuity allowed to the lady in that case 
was £52. 5s. 5 d. that is, a In o^t double 
the amount re« t u red to disallow her to 
conti me her act on as a pauper. The l'mit 
o c £2 5 was subsequently raised to £50. 
That was the l>w of 1922. But in 1923 
the Law of En r land seems to have under¬ 
go .e further mid : ficaticn, It new reqi ir*s 
that the applicant's meai s should exceed 
£50. and also that lrs neon e is at least £2 
a week, and in some spec'al cases at the 
discret on of the Judge £4 a week. Now 
th : s mod fication is infavour of an appli¬ 
cant applying for leave to sue as a pauper. 
It means that besides possessing an income 
of- £50 he must also have £2 a week or in 
some cases £4 a week, The latter addi- 

(*) (I***) 1 Ch 471; 78 h.J. Cfa. 307; 90 D.T. 
877 * 
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tional circumstance is probably- with a 
view to secure maintenance charges, 
the minimum of which is prescribed 1o 
be £2 a week for a man in England and 
according to the circumstances of a par¬ 
ticular case £4 a week. The argument of 
Mr. Luxmoore in the aforesaid case based 
upon the maintenance charges being not 
taken into consideration in disposing of 
the application for leave to sue as a 
pauper would perhaps have received 
better consideration if the present 
rule had been in force at the time 
when Eve, Jpronounced his judgment. 
The decision in that case, therefore, to 
my mind is not applicable to the present 
case. There is another reason and per¬ 
haps a stronger one why the case in 
England should not apply to the law in 
this counrty. No Court-fee is payable 
upon a bill or plaint in England, and 
only the cost of conducting the litiga¬ 
tion .such as payment of fees to lawyers 
etc. has to be incurred and that alone is 
excused. That circumstance has been 
taken into consideration in the latter 
portion of the Exception to r. 1 of 
O. XXXIII, which says that where no 
such fee is prescribed, the pauper must 
show that he is not entitled to prop¬ 
erty worth one hundred rupees. In 
England he will have now to show that 
he has not property worth £50 plus a 
weekly income of two pounds or four 
pounds as the case may be. The present 
case is not covered by the latter part 
o the Exception to rule 1, It is equally 
not governed by the Law in England, 
Here the plaintiff was required to pay at 
onetime a sum of Rs. 3,000 as Court-fee 
upon her plaint, and the Court had to see 
whether she had the means to do so. In 
my opinion the monthly allowance of 
Rs. 200 <t month allowed to her is not a suffi¬ 
cient means to enable her to pay the said 
Courtsee, She can never at one time 
receive Rs. 3.000 unless the arrears of 
the allowance accumulated to that extent. 
She could not be expected to raise any 
loan on the strength of the monthly 
allowance which is only ad interim and not 
a sufficient security for Rs. 3,coo. which 
would cover fifteen months' allowarce, 
assuming that she starved herself a 11 that 
tune, 

* ■" . > • ■ w 1 • 
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Therefore, I do not agree with the v : ew 
taken by the Court below or wilh Ihe 
argument of the learned Goverurent 
Advocate in the case that the mesrs 
of the lad}’ in February 1023 was slich 
as to wit hdraw* the order already grr.jfcd 
to her to sue as a pauper or rot to allow 
her to continue her suit in foirr.a pcu 
peris. Mr. Palit has teen heard cn be¬ 
half of F. A. Savi who had applied to 
be made a party. 

The application is, therefore, allowed 
with costs. The order of the Court 
below is set aside. Hearing fee three 
gold mohins. 

Ross, J. —I agree. 

Application allowed. 

N. H. 


LAHORE HIGH COURT. 

FULL BENCH. 

Ciil Reference No. 27 of 1921. 

May 12, 3922. 

Present :—Sir Sfcadi La 1, KT., 

Chief Justice, Mr. Jvst ceScott-Smith, 
Mr. Justice Broadway, 

Mr. Justice -^bdul Raoof and 
Mr. Justice Martineau. 

SUNDAR DAS— Petitioner 

versus 

The COLLECTOR of GUJRAT— 

Respondent. 

Income Tax Act ( VII of 1918), s. 3 (1)— 
" Receivedmeaning of—Money received outside 
British India and transmitted to British India , 
whether received in British India — Interfreta - 
tion of Statutes—Fiscal Statute, frincifles affix- 
cable to. 

The subject is not to be taxed without dear 
words to that effect, and in a cast of donht the 
Courts should always lean against the con¬ 
struction which imposts a burden cn the sub¬ 
ject. [p. 618. coL i.j 

If a person sought to be taxed comes within 
the letter of the law he must be laxtd, tower* r 
great the hardship may appear tc the judicial 
nnnd to be. On the other hard, if the Crown 
seeking to recover the tax, canrct tiirg the sub¬ 
ject within the letter of the law, the subject is 
free, however apparently within the spirit of 
the law the case might otherwise appear tp 
be. [p, 618, col. i.l 
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SuifDAR DAS 0 . COM#CTOR OF GUJRAT. 

An equitable construction is not permis¬ 
sible in the case of a taxing Statute where the 
Court should simply adhere to the woids of tLe 
Statute, [p. 6x8, col. x.] 

Partington v. Attorney-General , (1869) 4 H. 

E. xoo; 38 I#. J. Ex. 205; 21 E. T. 37 °, relied 
on. 

The word ‘'receive*' implies two perser.s. the 
person who receives and the perron from vlcm 
he receives. A perron cannot receive a thing 
from himself, [p. 618, col. 1.] 

Where a person after receiving money outride 
British India brings it into or transmits it to 
British India, the money thus transmitted can¬ 
not be held to be income received in British India 
within the meaning of section 3 (1) of the Income 
Tax Act of 1918. [p. 6x8, col. s.] 

Reference by the Financial Comir issioncr, 
Punjab.' 

Bakhshi Tek Chand and La la Mehr 
Chand, for the Petitioner. 

The Government Advocate, for the. 
Respondent. 

JUDGMENT. 

Shad! Lai, C. J.— This is a reference 
under section 51 of the Indian Income 
Tax Act, VII of 1918, which empowers 
the Chief Revenue Authority, in the event 
of a question arising with refeier.ee to 
the interpretation of the provisions of 
the Act or of any rule thereunder, to 
“draw up a statement of the case and 
refer it with his own opinion thereon 
to the High Court." The Financial 
Commissioner of the Punjab, who is the 
Chief Revenue Authority contemplated by 
the section, has drawn up a statement of 
the case, but has not complied with the 
provision of the law requiring him to 
record his own opinion upon the question 
referred to the High Court. It is, however, 
unnecessary to delay the matter by re¬ 
mitting the cast to him for his opinion, 
and we accordingly proceed to determine 
the question. 

The statement of the case submitted 
to us shows that the assessee Rai Bahadur 
Sundar Das (who died during the pen¬ 
dency of the reference) was a contractor 
residing in the Punjab who had done 
extensive work for Government on the 
Frontier of Baluchistan. 

It is common ground that on account 
of the work done by him as a contractor 
during the War he received large sums 
ot money frow Government but all lie 
payments were made to him at Quetta 
|n British Baluchistan which is exempted 
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from the operation of the lr.eeme Tax 
Act except that p3it elite /^ct wlich 
imposes the lax upon salaries. It j.jjfr.is 
that in Ihe financial year 1919-1020, tie 
assessee invested *b(ut 23 laths of it pees 
in the Punjab, n ainly in tujir.g im¬ 
moveable property, and the whole of Ihe 
sum has teen treated as the income of 
one year. We ore not concerned with 
the question whether the aforesaid sum 
has been rightly hejd to be income, nor are 
we called upon to deteimire tie natter 
whether lhat sum should be regarded as 
the income of ore year or the accumulated 
income of moie than one year. The only 
point upon which we are invited to 
pronounce our opinion is whether lie 
alleged income comes within the purview 
of section 3, sub-section h) of the In¬ 
come Tax Act and is consequently liable 
to income-tax. 

Now, the aforesaid sub-section defines 
taxable income as income which “accrues 
or arises or is received in British India, 
or is, under the provisions of this Act; 
deemed, to accrue or arise or to be receiv¬ 
ed in British India.** It is not contended 
that the latter portion of Ibis siib-scclion 
has any application to the case before 
us, and it is also admitted that the in¬ 
come in question acciucd or arose not 
in the Punjab, but in British Baluchistan, 
which, as already slated, is exempted 
from the operation of He Act. The 
matter then is reduced to this. Was the 
income “ received ” in tie Punjab ? New 
the statement of the case makes it abso¬ 
lutely clear that a very large sum of 
money was received by the assessee at 
Quetta and that a portion of it was 
afterwards invested in the Punjab. Upon 
the material supplied to us we are jot 
in a position to say whether the sum in¬ 
vested in the Punjab was actually brought 
into, or transmitted to, the Punjab, or 
whether it was paid to the vendors of 
the immoveable property by cheques drawn 
upon a Bank in Baluchistan. 

Assuming, however, that thfe assessee 
after receiving tie money in Baluchistan 
brought it into, or transmitted it to, the 
Punjab, I do not think that the money 
thus brought or transmitted can be held 
to be income “received" in the Punjab'. 
The assessee undoubtedly received it in 
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Baluchistan where he wn9 not charge: blc 
with the tax, and I fail to underlai d 
how he can rece ve Ihe samelhr.p a.-ain 
whea he has not parted with it in the 
interval. Whether he brought the n or.<}' 
w.th himself or transmitted il by a ch» qv.e 
or by any other method, it r. mained all 
the time under h : s control; and the pro¬ 
cess cannot be d.scnbed as a second re¬ 
ceipt of the money. 

The Act contains r.o definition of the 
word "receive" or "received," but in 
Murray's Oxford Dictionary the expression 
" receive" is defined as "to take in one’s 
hand or into one's possession (somethirg 
held out or offered by another), totrKe 
delivery of (a thing) from another, eithtr 
for oneself 01 for a 1h : id jarty." 

In trie Imj eriol Dct oi frv the same 
expression is defined as "loget or (.biair, 
to take, as a thinj of’eierl, liven, sent, 
committed, paia commun'eated or the 
like; to accept." It seems to me that 
the word " receive " implies twopeisors, 
namely, the person who recenes and the 
person from whom he receives. Apeison 
cannot icceive a thing from bin.seif. 

The rule of interpretation fj.flyup 1 o 
fiscal enactments is thus stated by Loid 
Cairns in Partington v. Jttoyney-General 

(DI: 


struction which imposes a burden On the 

SLbjCCt. 

Herring these principles in mind and 
tuki >g the express on "received " in Its 
ordinary dictionary meaning, I am of 
opinion that the assessee, who had already 
rece’ved the mo..ey in Baluchistan, did 
not receive it again when heliovght it 
into, or forwarded it to, the Punjab. I 
wjuld, therefore, bold that he is not tax¬ 
able 0.1 the alleged income mentioned in 
the re* erei ce. 

Scott-Smith, J.—I entirely agree with 
the learned C-iief Justice. 

Broadway, J.—T agree. I think Secretary 
to thz Commissioner v. Rimcnaikan 
Chelti (2 ) rel : ed on by Mr. Jai Lai is dis- 
t ng. ishable. 

Abdul Raoof, J.—I also agree. 

Martiuean, J.—I agree. 

Rjj/ence answered in the affirmative. 

Z« K 

(2) 53 Ind. Cas. 97 6 -' 43 M - 75 -‘ (* 9 * 9 ) M. W. N< 
826 ; ro L. W. 570; 37 M. L- J. 663; 26 M. I*. T. 

447 B )* 


" As I understand the prir.c’ple of all 
fiscal legislation, it is this: II the person 
sought to he taxed comes within the 
letter of the law lie must he taxed, 
however great the hardslrp may appear 
to the judicial nnnd to be. On the other 
hand if the Crown, set king to recover 
the tax, cannot bring the sibject wilhin 
the letter ol the law, Ihe subject is free, 
however, apparently witlrn ihe * pis it cf 
the law the ca«emicht otheivi-e appear 
to be. In other words, i: there be ad¬ 
missible, in a n y Statute, whst is called 
an equitable construction, certainly sich 
a construction is not admissible in a 
taxing Statute where you can simply 
adhere to the words of’ the Statute." 

It is a sound principle that the sub¬ 
ject is not to be taxed w’thout clear 
words to that effect; and that in dubio 
you are always to lea n against the con- 

< x > 4 H * loo; 38 ** T * E** *- 5 ; 21 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 40 op 1922. 

April 3, 1922. 

P-esent —Mr. Karhaixr Lai, J.C. 

Thakur BIKRAM STNCH and 

another—Defendants— Appellant* 

versus 

SURAJ BAKHSH SINGH— Plaintiff- 

Res fond ENT. 

Oudh Laws Act (X V 111 of 1876), s. 6—• 
Pre-emption—Sale of interest under pre-emption 
decree whether liable to pre-emption. 

Waere the holder of a decree for pre-emption 
sells his interest in the decree, the sale is of an 
interest in immoveable property which though 
Contingent at the date of sale becomes vested 
when the vendee deposits the pre-emption irorey 
into Court. Such a sale is, therefore, liable to 
pre-emption under section 6 of the Oudh Laws 
Act. [p. 0x9, col. 1 .] 

Second appeal against a decree of the 
Third Additional D’strct Judg e, Lucknow, 
dated the 2ist November 1921, confirming 
th-t of the Subordinate Judge, Baia Bank?, 
dated the 13th August 192 
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HARIDASI DRBX V. QOPBSHWAR PYNE. 

Mr. Basudeo Lai, for the Appellants. 

M«. Z >hnr Ahimi, for 1 he Respondent. 

JUDGMENT. —This appeal arises oil ol 
a suit lor pre-emptioo under ?on ewhut 
peculiar circumstances. On the io-lr Jvi.e 
1897 Mahesh Singh, S.bh Knran S n; h 
and Fateh Singh so’d a 5 pies 8 kirc.it ts 
share in the village B’sti to Rani Bhnose 
and Durpa. Sant Bakhsh Sing h filed a 
suit for pre-emption in respect o! that 
sale and obtained a decree on the nth 
September 1918. He was allowed four 
months to pay the decretal money. Before 
the expiry of the period fixed for payment 
Sant Bakhsh Singh sold his interest which 
he had acquired by the decree in the 
said property to Bh'kham S : rgh ar.d 

Kuar BahadurSiiph. O. the gllijarttiy 
1919 Baikham Singh and Ki:m Bahadur 
Sipgh deposited thepre-f nipt on moi.e> on 
behalf of Sant B?khsb Sinj h and on the 
15th February 1919 thev got possets on 
of the pre-empted piopertv. 

On the 7th January igsoSuiaj Bckhsh 
Singh sued for pre-emption in respect of 
the said share ard cot a decree, the pro¬ 
priety ot which is questioned in this 
appeal. The contention of the learned 
Counsel who appears for the defer.dar.ls- 
vendees is that no suit for pre-enq tion 
was maintainable because what the defend- 
ants-vendees bad purchased was the 
right, title and interest of Sont Bcklifh 
Sint’h in the decree for pre empt'on. 

The Courts below repelled that conten¬ 
tion. 

Section 6 of the Oudh Laws Act (XVTII 
of 1876) defines the right of pre-empt'011 
as a right to acquire immoveable pro] erly 
in preference to o‘her persons. On the 
date on which Sant B«* ksh Sing h so’d his 
interest in the property to Bh’kham Sinf h 
and Kiar Bahadur Singh he was entitled 
only to a contingent riiht. That right 
became vested when Bh'kham S : r.Ph ar.d 
ICiinr Bahadur Singh deposited the pre¬ 
emption-money on behalf ol Sant Bakhsh 
Singh. The suit for pre-emption was 
filed after the interest of Sant Bakhsh 
Sin.eh became absolute by the payment 
of the pre-emption money within the 
meaning of O. XX. r. it of the Code of 
Civil Procedure. The sale-deed was exe¬ 
cuted before the right had fully vested: 
but even a contingent interest of that 
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kind is an interest in iiriroverble prop¬ 
erty ar.d a suit for pre en.pt on is, there¬ 
fore, maintain;b>. 

On behalf of the defendants-; ppelJcnls 
relifi.ee is pk.eed on the cei's on in 
Lashkari Mai v. Ishar Singh U), but the 
transfer in that case \\z? a 1jm.s:ci of 
the 1 ii Ms, co..ferred by 1 he decree, which 
directed the decree-Lo cer to pay the 
decietal n 01 ey ii.to Coin r nd t:he pos¬ 
session of the land. Here wl at had been 
sold was an interest in immoveable prop¬ 
erty itself. It was then only a contingent 
interest but it became absolute when ihe 
pre-emption money was paid into Court 
ar.d a su t for pre-emption is, therelore, 
manta ii able. 

Tae appeal fails and is dismissed with 

costs. 

Appeal dismissed. 

Z. K. 

(l) 94 P- R* 1902; I34 P. I,. R. 1902. 


CALCUTTA HIGH COURT. 

Privy Council Application No. 35 

OF IC 20 . 

April 10, 1922. 

P esent :-—Sir Lancelot Sanderson, Kt., 

Chief Justice, and Justice Sir Thomas 

Riel ardson. Kr. 

HARIDASI BEBI— Appellant 

V’tSUS 

GOPESHWAR PYNF and others— 

RESPONDENTS. 

Court-Fees Act ( VI I of 1870), 5. 19. el. (xx). 
Sch. II. Art. 1 —A pplication for refund of money 
deposited i.i Cour: —<_ ourl-fee. payment of. 

A:i iipfJicari.il to tin High Court, f r the refund 
of money depo it d by the appli ant kr the pre. 
paralion of a paper-book iu an nppcaJ, should, 
uncle*: th? provi ions ol Art. z. Schedule IT to 
lie Cmrt-Pc s Art. bear a Court-fee ol Ri. 2, 
Su<h an app icat)on docs not ronieufU in tbt pur- 
vi wot ec i <u 19 (xx) of tl at Ait, and I , there¬ 
fore, not exempt payment of &ouxt-g«cf ( A 
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GDMHER KHAN V. RAMSWARUp. 

Babu Prokash Chandra Pakrashi, for 
the Petitioner. 

JUDGMENT. 

Sanderson, C. J. —This is an application 
made by the learned Vakil in respect of a 
petition presented by the appellant^ to 
England in an appeal to the Judicial 
Cnmmittee of the Privy Council. The 
petition is as follrws: It is addressed 

to “The Hon’ble Sir Lancelot Sanderson, 

Kt„ K. C., Chief justice and his companion 
Justices of the said Hon'ble Court." 

“ 1. That your petitioner put inRs. ioo 
as a deposit towards costs of preparation 
of paper-book in the aboVementioned 
appeal," 

“ 2. That on nth July 1921 the said 
appeal was dismissed for default for non¬ 
payment of the balance of the costs." 

“3. That nobody appeared for the re¬ 
spondents in the said appeal.” 

The prayer was for “the refund of the 
said sum of Rs. 100 or any sum that is in 
deposit to the credit of petitioner after 
deducting the necessary costs incurred by 
the office in connection with the said 
appeal or to pass such other order as to 
your Lordships may seem fit and proper.' ’ 

When this petition was presented the 
officer of the Court informed the Vakil 
that it required a Court-fee of two rupees. 
The learned Vakil objected to the pay¬ 
ment of the two rupees and the matter 
has been referred to the Court for deci¬ 
sion. The learned Vakil based his argument 
upon section 19 ( xx ) of the Court Fees 
Act of 1870, which he informs us has 
not been altered by the new Act dealing 
with Court-fees. That section provides 
that "Nothing contained in this Act 
shall render the following documents 
chargeable with an} fee," and clause (**) 
runs as follows:—“Application for pay¬ 
ment of money due by Government to the 
applicant." The learned Vakil has argued 
that this petition is an application for 
payment of money due by Government to 
the applicant. The balance of Rs. 100 
we are informed, is lying in the Bark 
to the credit of the Registrar, of the 
Court., In my judgment this is not an 
application .for payment of money due 
by Government to the applicant within 


the meaning of section 19, clause (xx). On 
the other hand in my judgment it is an 
application or petition which was present¬ 
ed to this Court, consequently it comes 
within the provisions of Schedule II of the 
Court Fees Act, Art. 1, " application or 
petition when presented to a High Court 
—two rupees." It is clearly a petition 
which was presented to the High CGttxt 
and in my judgment is liable to a fee of 
two rupees. Iam confirmed in my judg¬ 
ment by the information, which I have 
received, that this is in accordance with 
the established practice. 

For these reasons the petition will be 
returned to the learned Vakil for the pur¬ 
pose of the payment of the proper fee, viz. t 
two rupees. 

• + 

S 1 

Richardson, J.—I entirely concur. 


w. c. a. Petition returned. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

appeal from Appellate Decree 
N o. 75 of 1922. 

June2 9, i 9 2 3 - 

Present: — Mr. Baker, Offg. J, C. 
GULSHER KHAN— Judgment-Debtor 

—Appellant 

versus 

RaMSWaRUP— Respondent. 

C. P. Tenancy Act ( 1 of 1920), s. 97, eP" 
plicability of—Land and trees belonging to different 
persons. ... " . 

The prohibition ajaintt the attcchxrcrt ex 
trees apart from the lard on which they star a, 
contained in secticn 97 cf the C. P. TereBCy Act, 
has no application where the tuts £id the lard 
belong to different jcntii. 

Sukhnandan v. Manakchand, 10 fed. C®s* 47 ^i 
7 Nj I*. R, preferred to, * • • 
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Appeal against a decree of the Dis¬ 
trict Judge, Hoshangabad, dated the 22Dd 
of December 1921, reversing 'hat of the 
Second Subordinate Judge, Hoshangabad, 
dated the 17th of September 1921. 

Mr. J. Sen, for the Appellant. 

Messrs. G._L. Subhedar, and K. K. 
Gandhe, for the Respondent. 

JUDGMENT. —-The only question in this 
appeal is whether the attachment of trees 
standing, in iand belonging to another 
person is prohibited by section 97 of the 
Central Provinces Tenancy Act, wnich pro¬ 
vides that “ trees standing in any land shall 
not be attached in execution of a decree 
or order of a Civil Couit unless the 
land itself is attached.** The section is 
based on the ruling in Sukhnandan v. 
Manakchand (i),but that ruling specially 
excepts cases were trees belonging to one 
man stand on land of another. The note 
to section 97 in the Central Provinces 
Revenue Manual, Volume I, Edition 1921, 
states that section 95 safeguards existing 
rights and custom*. It is quite e’ear 
that the prohibition of the attachment 
of trees apart fiom the land on which 
they stand has no application where the 
trees and the land belong to different 
persons. The view of the lower Appellate 
Court is, therefore, right and the appeal 
is dismissed wi*h costs, Pleadei's fee 
Rs. 10. 

z. k. Appeal ditmissed. 

(1) 10 Ind. Cas.473; 7 N. I/. R. 63. 


MADRAS HIGH COURT. 

FULL BENCH. 

Referred Case No. 2 of 1922. 
January 29, 1923. 

Present: —Sir Walter Salis Schwabs, Kt., 
Chief Justice, Justice Sir Francis Oldfield, 
Kt., and Mr, Justice Coutts-Trotter. 
The SECRETARY. BOARD of 
REVENUE (INCOM-TAX), MADRAS— 

. Referring Officer 

versus 

RIPON PRESS and SUGAR MILES 
Oo. Limited—Assesses. 

Income Tax Act ( VII of 1918), s. 3 (1)— 
Income accruing and received outside British 
[ndia—Directors and share-holders controlling . 


business from British India— Income whether 
liable to assessment. 

A Compauy having its head office in Bellarv 
in the Presidency of Madras carried on a factory 
in the Territories of the Nizam of Hyderabad, 
outside British India and the actual business 
operations of the Company were conducted there. 
The Directors and share-holders of the Company, 
who controlled the business, directed the policy 
examined the accounts and issued the dividend 
warrants, were in British India. Some money 
was received at Bellary for the purpose 
of office expenditure and some money also 
for the payment of dividend warrants, al¬ 
though the dividend warrants issued to share¬ 
holders were expressed to be payable outside 
British India. The Company was sought to be 
assessed to income-tax in Madras Presidency 
on its profits : 

Held, that the profits of the Company did not 
accrue or arise, nor were they received, in British 
India within the meaning of section 3 (1) of 
the Income Tax Act of 1918 and the Company 
was not, therefore, liable to be assessed to in¬ 
come-tax on its profits, [p. 622, col. 1.] 

In re Aurangabad Mills, Limited, 64 Ind. Cas.' 
9; 45 B. 1286; 23 Bom. B. R. 570; Secretary to 
the Commissioner v. Ramanathan Chetti, 53 
Ind. Cas. 976; 43 M. 75; (1919) M. W. N. 826; 
10 B. W. 570; 37 M. B. J. 663; 26 M. B. T. 447; 
(F. B.), Sundar Das v. Emperor, 77 Ind. Cas 
63 *; 3 L. 349 ; ( 192 3) A. I. R. (B) 14. followed. 

Per Oldfield, J. The identity between the 
share-holders and the Company is immaterial 
where the assessment sought to be imposed is 
of the income of the Company as distinguished 
from that of the share-holders in their individual 
capacity. Even the payment of dividends to the 
share-holders within British India would be nothing 
more than the - distribution of income which had 
already accrued outride British India and was 
payable as of right in accordance with the ar¬ 
rangement by the Company to the share-holders 
only outside British territory, [p. 623, c 0 l. 1.] 

Case stated under section 51 of Act VII 
of 1918 by the Secretary, Board- of 
Revenue (Income-Tax) Madras, in I. p. 
A. No. 28.of 19^0-21. l 

Mr. C. Madhuvan Nair, Government 
Pleader,for the Government. 

Mr. C. Smbq siya Rao, for the Assessee ' 

JUDGMENT. 

Schwabe, C. J.— In this case the 
facts contained in the original reference 
and the further report, which is by 
no means clearly expressed, amount ta 
this. The Company carries On a factory^ 
at Raichur in thetexritory of the Nizam 
of Hyperabad. At thatfactory the material 
is pressed. Against persons who bring 
the material to the factory, a charge is 
made, and the charge is received wholly 
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Hvderabod. The Compary’s Head Office 
is in Biliary in this Piesider.cy. Theie 
ere Directors there and th y co’-ln 1 the 
business cc.rri< d on at R'iel ur b\ d retting 
its poiev, fix ng the rates to be char ed 
for th- work done tl ere, examinirg its ac¬ 
counts and issuiig dividend warran's in 
respect of the profits earned The only 
other th ng that, it wou d a.»rear, is done 
in British India, is the receipt 0 f some 
m >ney for the purpose of the office ex¬ 
penditure at Bel.’ary and poss’bh , though 
it is not clear on the statement, the rtce pt 
of some money wh ch is occasionally used 
for the pavment of div dend warrants at 
B. llary, thoigh. b> the terms of the divi¬ 
dend warrauts, they are payable o n !y at 
the office of thi treasury at Raiutur. 

The question referred to us is whether 

the Company can be assessed to income tax 

ou the wh >1 i of its profits for the yvar, 
itbe’ng claimed that Bdlary is ti.e place 
where the to? a 1 amount of the profits is raid 
by the Company to its share-holders by 
the issuing of dividend warrants, d heques- 
t on turn- on the interpretation of sect on 7, 
(1) of the Income Tax Act VII of 1918 
wh’ch runsth s: “This Act sha’l apply to 

all income from whatever source it is 

derived if it accrues or arises or is re¬ 
ceived in Br.tish Im.ia” or is, under tlie 
pDvis ons of this Act. deemed to accrue 
or arise or to be re e'ved in Br t sh 
Indii. PifXCcjt for the snail am 01 nt 
received as the Company's money by 
thi C>uip.vny in Be.laD » in ni 3 ' j 1 dgu cut 
there is no income which accrues or 
arses or is r c ceiv d in B i i .h Iucia and 
there is nothh g in the Act to show 
that such profits earned outside British 
Ind'a are to b deemed to accrue or to 
arise or to be received in British India. 

There is a direct authority on the point 
in In re Aurangabad Mills, Limited (:). 
In that case the facts we 'e precisely ihe 
same as in th s ca e except that the Bom l ay 
Directors ot the business which had its 
factory in Aurangabad, seemed to have 
contro’led thebus’re s in Auran' abad n ore 
than the BelUrv D rectors did in this erse, 
and except lor the fact that it wasadm tied 
in that'case, th nigh it is not clear in this 
case, that money was received in Bombay for 

(1) 64 lad. Cas. 9; 45 B. 1286; 23 Bom. I*. 

R. 57®. 
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the express pu rpo. c e o f paying some of the 

Bomay sh-.re-’ o ders tier div derds;ar.d 
it w.as held in 11 at case that the general 
rrofits of the Company were rot liable 
to incone-lax. I agree with that election 
wh ch governs this case, and I have nothing 
to add to ihe reasons jiven by Macleod, 
C. J. f in that case. I think that this case 
really is also covered by the ruling of th s 
Cou’t in Secretary to th ? CommissionM 
v. Ram mathin ChHii (2) There is 
a recent case reported as Sundar Dass 
v. Emperor (-,) where it was held 
that wnc-re a man carried 011 Lusi- 
ne s outside t’ e part of Ij d a to which 
the Ii.come Tax Act rp;lhs. earned his 
profi s there, and Ihe h-d 1 hem remitted to 
him in I idi 1 where he res cled, that money 
was not rece'ved in Iida. It was pointed out 
tint it bad been rereived outside and had 
r e m ir.ed n the possess’on, actual or cons¬ 
tructive, of the t rader throu hout aid that 
iucou’d not be con^dered to be received 
again whe.i it was brojf ht into British 
India wh.-il.er brought by him or sen* 
'ron abro <1 to him in British India. I 
point out this hi cauf ethat is a point which 
may be involved in Ihe e\ er.t of the ques¬ 
tion being referred to this Court whether 
small amounts, received by ihe Company 
as slatidby me above in Bellaiy a re them¬ 
selves 1 ia.be tolaxat on or r.ot. 

I, there'ere, a >swer the question referred 
tc us in ihe i.e* at ve. The costs lo he 
assessed b> tie Reg’s.rar are payable to 
the a ?sps*ee. 

Oldfield, J.—I agree. I only w’sh to 
point out i'h it although the arj timer t as to 
the r^ce pt bv son e of Ihe sl.are-boldeis of 
d'v deuds in Ban.bay was avail; bie to 
the Crown in In *e Aurangabad Mills, 
Limited (l) it was r.ot th *cght worthwhile 
to mcke any disti.ct reference to 
it i n the judgment. I supplement what 
has been sa»d by my Lord regarding it, 
because it is as well to port’ out that 
the terms of the reference o! ihe Board 
ind cite a fundamental mrscoi.eept "on on 
O ie important po nt. Mention is mace in 
that re erence of the fact that “the 
majority of ihe shere-h o'cc-ts fwho after 

(2) 53 Ind. Cas. 976: 43 M. 75: (1919) M. W. 
N. 826; 10 I, W. 370; 37 M. L. J. 663: 26 M. It. 
T. 447 (F. B.) 

(3) 77 lad. Cas. 832 ; 3 L- 349 ; (t9*3) A. I* < 

CM 14* 
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all . form the Company; receive their 
dividends tn British India/* The identity 
between the share-holders atd Ihe Com¬ 
pany is not material for the present j ur- 
pose, since the assessment is not of ihe 
income as the income of the individual 
share-holders, but as the income of the Com¬ 
pany, a n d we have nothing 1o do with 
the share-holders in their individual 
capacity. So Jai as the Company is con¬ 
cerned the only material matter is the 
receipt of the income and that income was 
receved at Paichur. If some oi it came 
to Bellary and was actually med to pay 
dividends that i s no leascn why we 
should assume that what was donein Behny 
was anything more than the distr but'on 
of what was already tLe Company'siiACon:e 
end was payable as of right in accord, nee 
w.th the arrangement made by ti e Com¬ 
pany to the share-holders o n l y ? t Raichir 
outs.de British territory. It is rot mccs- 

83Us * aj * d it; ^ not possible on the 
facts before us, to say whether payment 
in tne cases ret erred to in the re'erence 
was made at Bellary by the officers of the 
Company to the payees, who took their 
money there instead of presenting their 
dividend warrants at R~ icl ur, after receipt 
of the money by those officers at the latter 
place as the payees' ogei.ts, or to attempt 
an exact definition of the legal posit'on. 
It is sufficient that such payments hn\e 
nothing to do with the accrual of income 

I s reCe ’P t ky Company as such. 
With these observat ons, I agree in the 
negative answer proposed. 

Coutts-rrofcter, j,—i agree. Where you 
na ve dividend warrants issued to sha re¬ 
ft: ers expressed to be payable at the 
office of the treasury at R a chur, it i s 
very strong evidence that the income 
regarded as the Company’s income las 
been received a.;d has accumulated in 
Ra.chur I entirely agree with the deci¬ 
sion cited to us in Sunday Das v. 
Emperor (3), that you cannot receive 

ame SUm ° f m °n*y 9 “' income 
® o ? VtT ’ ? nc . e outside British 

lah.d M d // a /* e - ln? ? e Jt * In re Auran- 

gabad Mills, Limited (1) coveis the 1 o nl 

ar ' dIresi:ectIulj y vee 
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CALCUTTA H 7 GH COURT. 

Civjl Pule No. 529 op 1923. 
^incli 2, 1923. 

Present; Ju^tice S ir N. R. Chatterjea , 
Kt., and JV/r. Justice Cun ing. 

W. REBlilKO— Petitioner 


versus 

EL T A^ E. M. JACOB —Opposite Party. 

CaUntlu Rent Act (III of J920), ss. 2 ( 1 ) 

l 11 ). 15 (. 31 — Policy of Act—•'tint Idling 

meaning oj—Sub-tease. 

Ihe Calcutta R< ut Act was intended for the 
protection of tenants generally, and not merely 
of lessees to the exclusion of sub-lessees, [p. 626. 
col .21 


The words fir^t let" in section 2 (J) (H) of the 
Calcutta Rent Act. cannot be construed to mean 
the fir.-.t lcltito between tl.e tenant and the M .b- 
tenant, [p. 626. Col. 2 .J 

'Vh*n an entire building is let out, a subse¬ 
quent sub-letting of a part of it is not the “fiist 
Rtting" of such part within the meaning of sec¬ 
tion 2 1 J) (u) e.l the Calcutta Rent Act. Ihe 
first-lettingot the entire bmldiig is the first-kttjng 
contemplated by the .section, {p. <26, eol. 2.] 
Chapsi Umersi v. Keshaiji Damji, 60 Ind. 
Cas. 000; 45 b. 744 at p. 752; 23 Bom. L. R. 
* 33 , Gloss op v. Ashley, (1922) 1 K. B. 1; qo h. 

r r’ B , , i 37 i , ? 5 > T - ^‘ 2; t S 5 J- P - 234; 19 L. 

J- 5931 t 5 *>• J. 695; 37 T. L. R. 827, Woodward 
v. Samuels. (1921,) \\. n. 82; 89 L. J. K. B. 669: 
122 L. T. 681; 84 J. P. 105, rtitrrtd to. 

Rule. 


B J ‘(>u Bepin Chandra Mulluk, for the 
Pet it:or.er. 


B bu Mohendro Nath Rcyfir.6 Mr. Chip¬ 
pendale, lor the Opposite parly r 

JUDGMENT. 

Chatterjea, J.— iliis Rule arises cut of 
proceedings iaken by the opposite party 
under the Calcutta Rent Act for fixing 
the standard rent of certain premises. 

it appears that the opposite party took 
a three years lease of the entire premises 
No. 40 k’pon Street at a rent of R? # 250 
in July 1919, and on the ^tb August 1019 
sublet ir. With the exception of three 
rooms facing R pon St Je ei,at a monthly 
rent of Rs. 200 exclusive of taxes to the 
pet tionci. Disputes havir.g arisen between 
the part e s, re * Ming the rent, 1 b e opposite 
party applied to the Rent Controller for 
fix n v.he at.' n d: rd rent of the premises 
held bv the petitioner *. *., of the builomg 
wuh the exception of th e roadside 
rooms. The Re->t Controller fixed the 
standard rent of the premises at Rs. i 4 8 
per mouth exclusive of taxes. The op¬ 
posite party thereupon moved the President 

of the Improvement Tribunal lor revision 

- - 
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of the orcUr of the Rent Controller under 
section 18 of the Rent Act, and the 
President held that the sub-letting of 
the premises (excepting the roadside rooms) 
was 1 he first letting of the premises after 
November 1918, and fixed tne standard 
rent of the premises in question, as bet¬ 
ween the opposite party (the lessee) a nd 
the petitioner (the sub-lessee) at Rs. 200 
exclusive of taxe-. 

Now under cUus e (c) of section 2 the 
expression “landlord" includes “ a tenant 
who sublets any premises". The oppcs'te 
party, therefore, is a landlord within the 
meaning of the Act.. The expression " pre¬ 
mises" includes a part of a building let 
separately. It is accordingly contended 
on behalf of the opposite party that as 
between the opposite party who must b e 
treated as the landlord under the Act and 
the petitioner, the premises (t. e., the p?rt 
of the builbng separately let to the 
petitioner) was first let on the 4th August 
1919. In construing the provisions of sec¬ 
tion 2 (/) ( ii) the question aiises whether 
it contemplates only one first letting 01 
there may be more than one first-letting 
as portions of the premises are sub-l e t 
from time to time to different persors. 

For instance a house consisting of two 
rooms is let out to A in January 191Q. A 
th e n sublets one room to B, and the other 
to C, in February and March respectively . 
The question is whether the letting of the 
entire premises to A in January 7 I 9 1 9 was 
the first letting of the rooms, or the sub¬ 
letting in February and March was the 
first letting with respect to the rooms. 
The contention of the opposite party is 
that having tegard to the fact that the 
expression "landlord" includes a “tenant 
who sublets any premises" and “premises" 
includes a “part of the premises", the 
first letting with respect to B was in 
February and with respect to C in March 
respectively. On the other hand it is con¬ 
tended 0.1 behal' of the petitioner that 
the words “the rent at which the pre¬ 
mises were or may be first let’* in section 
2 ([) (M), contemplate only one first 
letting of the premises, and. therefore, in 
the above illustration both the rooms 
must be taken to have been first let when 
the -entire premises were let to A in 
January 1919^ The question., of the 


1 * 9*3 

standard rent depends upon the 
determination of the above question. 

The question wl elher there can he only 
one standard rent or a number of different 
standard rents was, considered in the case 
of Chap si Utnersiv. Kesha vji Damji (1), 
where Sitalvad, J., observed: “The only 
object to my mind of including in the 
definition of 'landlord' a tenant, and in 
the definition of 'tenant' a sub-tenant, is 
to extend the benefits of the Rent Act to 
sub-tenants, but I do not think that it was 
intended that the standard rent was to be 
determined by different standards between 
the original landlord and the tenant, and 
between the t-.nant and the sub-tejant. 
Otherwise tie tenant, while himself getting 
the advantage of the Rent Act, would be 
able to profiteer as between himself and' 

the sun-tenant.'Standard' means 

a rule or a model and can only be one. 
The whole object of the Rent Act is to 
prevent tenants being made to pay rent 
which the Legislature considers excessive 

or unreasonable.Standard rent must, 

I think ; mean the re n t at which the pre¬ 
mises wore original^ let. The standard 
rent s to be fixed in relation tb premises 
and notin relation to persons, andean, 
therefore, be only one, and not varying as 
between different individuals." In the case 
of King v. York (2); the Court of Appeal 
in dealing with the provisions of the 
Increase of Rent and Mortgage Interest 
Act, 1915 said:-—"The Act applied to 
hou.-es, not to persons. The Act operated 
in rtm not in pertonam. It stereotyped 
the rent of a house." 

The learned President of the Improve¬ 
ment Tribunal d’ffcred from the view 
taken in the Bombay case, and pointed 
out that in sub-section (2) of section 13 
of the Bombay Rent Act it is provided 
that "in the case ol any such sub¬ 
letting as is referred to in clause (a) of 
sub-section (r) the Court shall have 
regard to the standard rent of the pre¬ 
mises a part of which has been or is 
sublet", whereas there aTe no provisions 
corresponding to sub-section [2) of section 

(1) 60 Ind. Cas. 960; 45 B. 744 at p. 75*1 

23 Bom. L. R. 133. 

(2) (1919) W. N. 59; 88 L. J. K. B A/ 839; 35 

I*. R. 256. - 
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13 of the Bombay Act in section 15 of the 
Calcutta Rent Act. That is so. Lilt in 
the first place, the observations of 
Setalvad, J., were not based upon the 
provisions of sub-section (2) of sect : on 
13 of the B 0 mb?y Act, and secondly I 
think that the provisions of sub section 
3 (a) of section i 5 of the Calcutta Rent 
Act viz., that the Rent Controller may 
fix the standard rent at such amount as 
having regard to the provisions of this 
Act, and the circumstances of the case, he 
deems just, would include a consideration 
of the “standard rent of the premises a 
part of which has bi2n sublet/' 

Then the ljarned Pres : dentis o f opinion 
that “the view taken by Setalvad, J., 
that the standard rent of a premises which 
his been let and sublet in succession 
should be ba^ed on the rent of the original 
letting is opposed t 0 the view taken by 
the Court of Appeal in Glossop v. Ashby 
(3), where the rent of the l*st sub-letting, 
that i? to say, the rent paid by the tenant 
in actual occupation was taken as the basis 
for the standard reat.” There was how¬ 
ever no question of Iasi letting in that 
case. A Brewery Company were lessees of 
a public hrasc at a reat of £ 130 on the 
3rd August 1914. The Company had sublet 
the house to the defendant on a quartarly 
tenancy at a rent of £24 a year by an 
agreement containing a clause for the 
purchase o c liquors by the defendant from 
the Company. In August 1916 the lease 
t> the Brewery Company expired and was 
not renewed, and the drfendant Company 
became tenant to Ihe owners of* the 
house who were the plaintiffs, at 0 rent 
subsequently fixed at £ 30 a year. O.i 
March 23rd 1920 the plaintiffs duly pave 
the defendant notice to qu't on June 24th 

1930. They also gave him notice that if 

he held over after that date his ren^ would 
be £ 130 a year. The defendant held 
over but refused to pay rent at a higher 
rate than £ 30 a y>ar. The rateable 
Value of the house was £24 16s. and no 
more. In an action by the plaintiffs for 
possession of the house it was held by the 
Court of Appeal that the defendant ha dug 

I/. J. K. B. 1237; 
q h. G. R. 503; 65 

4 ° 



been in occupation ol the house on a nd 
ever since August 3rd 1914 the standard 
rent was £ 14, 01 at the most £ 24 

16s and not / 130. It will be seen that 
both the lease and the sub-lease were in 
existence on the crucial date (3rd August 
iQr-j). Subsequently the sub-lessee became 
the tenant under the owners, as the lessee 
did 11 yt renew h’s lease on the expiij' ol 
the term, and the question was whether 
the rent paid by the original lessee or 
that paid by the sub-lessee on the 3rd 
August 1914 was the standard rent. 

The Court of Appeal thought it undesir¬ 
able to give to the enactment any general 
construction, but was of opinion that in 
that case the rent pa d by the tenant in 

actual occupation on the 3Td August 3914 
was the standard rent. It w 3S argued that 
*'theStitute is speaking not only of the 
original ietting but of every subletting of 
the dwelling house, and so there may be any 
number of standard rents and the standard 
real in question in any particular case is 
the rent payable by that tenant to that 
landlord between whom the dispute has 
arisen/' On the other hand it was con¬ 
tended that '‘the pla : n intention of the 
Act is that there should le but One 
standard rent, namely, the rent payable on 
August 3rd 1914 b> the tenant then in 
occupation to his immediate landlord/' 
BinkfcS, D. J, observed “in my view there 
are difficulties iu the way of either con¬ 
struction as applicable to every case", 
and that he was not prepared to hold that 
in every case the rent raid by the tenant 
in actual occupation on 3rd August 1914 
was the standard rent. Scrutton, I,. J., on 
the other hand seems to have been of 
opinion that the legislature contemplated 
only one standaid rent. Atkin, Iy. J., 
was also inclined to take that view, but 
he did not decide the question. * The 
quest on, therefore, whether there was only 
one standaid rent or there could he any 
number of standard rents Was not decided, 
though two of the learned Judges were 
inclined to take the view that only one 
standard rent was contemplated. How¬ 
ever that may be, there was no question of 
last sub-letting in that case, as both the 
lease and the sub-lease weTe in existence 
on August 3rd 1914, a llC l the precise 
question before us did not arise iu that case. 
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In the case of Woodward v. Samuels (4) 

the respondent (Samuels) was the lenant 
of a house at a rent of £ 45 fr 0 m a date 
prior to August 3rd 1914 until 1919 when 
he purchased it, and converted it into 
three flats. He made alterations in the 

hou?e the costs whereof amounted to £ 35. 

Ha then let the flats separately at varying 
rents making in all £ 21 8s-6d., equivalent 
to an annual rent of £ 153, the land¬ 
lord paying the taxes and rates. The 
appellant (Woodward) who in June 1919 
became tenant ol the first floor claimed 
that the 22s. which he was charged lor 
his flat was in excess of the standard 
r e nt provided by the Act of 1915, and 
applied to the Court for apportion¬ 
ment of the rent of the house between 
the three flats for the purpose of fixing 
the standard rent of his flat. The 
County Court Judge held that ns the 
appellant's flat was first Ut as a 
sep irate dwelling house in June 1919 the 
rent at which it was then let viz., 22s. 
a week was the standard rent of it, and 
there was no case for apportionment. On 
appeal It washelj that the ciSe c 1 early 
fell within the provisions of section 2 
sub section (3) of 5 & 6 Geo. V, c. 97 
(which expressly provides for apportion¬ 
ment of the rent), and the decision of the 
County Court Judge was reversed. The 
Court observed: “If a house was pulled 
down and re-built since August 1914, the 
standard rent.would be the rent at wl.ich 
the new building was first let, but it was 
otherwise with t^e conversion of an ex’st- 
ing building into flats. If on conversion, 
one of the flats was to be regarded as 0 
distinct thing from the whole dwelling 
house, a landlord might, by reserving one 
room for himself, let the residue of the 

house at any rent he pleased”. 

Tie question is not free from difficulty. 
But the definit'on of the expressions “land¬ 
lord** and “premises” might support tie 
construction put forward on behalf of the 
opposite party only if it i s held that the 
particular, portion of the building sublet to 
the petitioner in August 1919 was not 
first let, when the entire building was let 
out to the opposite party j D j u jy 


( 4 ) ( i 9 2°) W. N. 82; S 9 h.J. K. B. 6S9 

; 6Sl| 84 J. p. ioj 
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It is difficult, however, to hold that a por¬ 
tion of a building is not lot out when the 
entir building of wh cli it is a component 
part islet out. 

Then again the provisions of section 15, 
sub sect ion (3), go against the construction 
rel'edvpon by the opposite party. If the 
sub-letting of a partis the first letting,the 
rent at which, such part is sub-let after 
November 1918 is tee standard rent under 
section 2 (/j Hi). If so, there would Le 
no necessity of enacting in section 15 (3), 
that in a case where a tenant br»s sublet 
a part o f any premises let to hi in. the 
Rent C mtrollei “may fix the standard rent 
at such amount as having regard to the 
provisions of the Act r nd the circum¬ 
stances of tfie easel e deems just*', because 
according to the contention of the opposite 
party, the rent at whicli such part was sub¬ 
let woifld automatical’y become the stan¬ 
dard rent under section 2 (/) (ii). The 
provision of section 15 (3; re r envdto above 
would come into operation if the part sub¬ 
let is taken to have been first let when 
the entire premises were let out to the 
lessee. 

Tue construction sought to be placed by 
the opposite party would defeat the object 
of the Act. There can be no doubttbat the 
Rent Act was intended for the protection 
of tenants generally,and not merely of lessees 
to the exclusion of sub-lessees, and if the 
cout 'nt on of the opposite party viz., that 
the w>rds “first let” in section 2 (/) {it) 
should be construed to mean first letting 
between the tanant and the sub-tenant,be 
accepted, the object of the Act may be 
frustrated. An entire premises may be 
taken on lease by a tenant at a rent of 
Rs. 500 a month, and he may sub-let in 
four flats at a rent of Rs. 500 or for the 
matter of that, at any rent he pleasesfcr 
each flat, each of which according to that 
contention would be a first letting so far 
as that particular fl a t is concerned. Having 
regard to t'aeconsiderarion stated above 
and the observations in the Bombay case 
relerred to above, I am tmable to hold 
that when ?n entire building is let out, 
a subsequent sub-letting of a part of it is 
the first letting of such part. 

Section 15, sub-section (3), provides for 
a case such as the present. That section 
as stated above, gives the power to tfie 
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Rent'Controller in certain cases, among 
others, in cases where a tenant has sub-let 
a part of any premises let to him, to fix 
the standard rent at such amount as 
having regard to the provisions of ti.e 
Act and the circumstances of the case he 
deems just. 

I am accordingly of opinion that the 
rent at which the portion ol the house was 
sub-let to tbe petitioner is not the stand¬ 
ard rent, but the standard rent for that 
portion is to be fixed according to the 
provisions of section 15, sub-section (3). 
That has been done by the Rent Con¬ 
troller and he has fixed it at Rs. 148. The 
learned President of the Improvement Tri¬ 
bunal has fixed it at Rs. 200, but he has 
fixed the rent at Rs. 200 on the ground 
that that was the rent payable under the 
first letting, and has not decided the ques¬ 
tion with reference to the provisions of 
section 15, sub-section (3). 

The case must, therefore, go back to the 
learned President so that he may fix the 
standard rent having regard to the pro¬ 
visions of section 15, sub section (3). Costs, 
two gold mohurs, to abide the result. 

Cuming, J.— This is an applicat’on for 
the revision of an order passed by the 
learned President of the Calcutta Improve¬ 
ment Trust Tribunal revising an order 
madebyth^ Rent Controller. 

The facts are these according to the 
petitioner. I n July 1919 the Opposite party 
Mr. Elias Jacob took a three years’ lease 
of the entire premises No. 40 Ripon Street 
on a rental of Rs. 150 a month. On the 
4th August 1919 Mr. Jacob let the same 
premises to the petitioner Mr. Rebeiro 
with the ex:eption of three rooms in the 
ground floor for Rs. 200 a month exclusive 
of. taxes. The case of the petitioner is 
that before November 1918 the rent of 
the entire premises was Rs. 100 and that 
that rent was not unduly low. He applied 
to the Rent Controller and the Rent 
Controller held that the standard rent of 
the premises let out t 0 the petitioner 
should be Rs, 148 having regard to the 
fact that Rs. 132 would have the fair rent 
of the entire premises in November 1918 
and the opposite party. Mr* Jacob bad 
spent sohte money in electric wiring. Mr. 
Jacob applied to the Piesiden of the 
Tribunal for a revision of the order. The 



President of the Tribunal held that what 
was let out to Mr. Rebeiro was tbehouse 
less the three shops and the premises let 
to t he petitioner formed only a part of the 
entire premises. Therefore he held the 
letting must be considered as the letting 
of the particular premises leased to the 
petitioner and as such the case was a 
case of first letting and so the rent of 
Rs. 200 plus occupier's share of the taxes 
must be considered as the standard rent 
of the said portion of the entire premises. 

The sub-tenant Mr. Rebeiro has moved 
this Court in revision and he contends that 
the principle followed by the learned Pre¬ 
sident of the Tribunal in assessing the 
rent is wrong. His contention a ppears to 
be as follows. This letting to him was 
not a case of first letting and does not. 
come under section 2 (/) ( it) of the Calcutta 
Rent Act. That this letting of the par- 
ticular combination of rooms cannot be 
considered to be a first letting. These 
rooms bad been let out before when the 
entire premises were let out. 

The opposite party contend that this is 
t he first letting of this particular combina¬ 
tion of rooms. That this particular com 
bination of rooms constitutes a premises 
under section 2 (c) and that this letting 
was, therefore, the first letting of these pre¬ 
mises. The simple point for decision, 
would seem to be this. 

Supposing a dwelling house has already 
been let as a whole would the subsequent 
sub-letting of a portion of the house be a: 
first letting so far as that portion of the 
house was concerned. 

The answer must, I think, be in the 
negative, far to hold otherwise would be 
at once to defeat the whole purpose of 
the Act. The landlord could, by reserving 
a room for himself or letting it to a third 
party, let the house at any rent that he 
pleased and could so arrange by reserving 
a different room each time he let out the 
house that every letting of the house 
would be a first letting. 

This was tbe paint of view taken by the 
leanred Judges in deciding the case 
of Woodward v. Samuels (4). No doubt 
the decision was under the English Act 
(5 & 6 Geo, V, C. 97, 1915) but it has 
not been shown me that as far as this 
particular point is concerned, there is any 
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difference between the Calcutta Act and 
the English. 

ISi o doubt in section 2 (e) " premises " 

means any buildup or part of a building 
and from this it is argued that this par¬ 
ticular combination of rooms forms a 
different premises from the whole build'i g 
of which it isa part. 

This no doubt is correct. But when 
the whole building was let oat this new 
particular combination of rooms was let 
out then as part of the whole and soth : s 
present letting cannot be considered as a 
first letting of the premises in question. 

I, therefore, agree with the order which 
my learned brother proposes. 

z. k. Petition allowed; 

Case remanded. 


MADRAS HIGH COURT. 

Second Ova Appeals Nos. 836 >nd 850 

of 1932. 

November 22, 1923. 

Present :—Mr. Justice Krishan and 
Mr. Justice Waller. 

YEZZU MaEEVYYA—Defendant No. i 

—Appellant 
versus 

TALEUR 1 PUNNaVIMA, minor, by 
next fbiend KONKALEa PUNNAYYA 
—Plaintiff—Respondent. 

Civil Procedure Code ( Act V of 1908), s. 11 
Expl. IV, O. XXX II, r. 4 —Suit against minor — 
Guardian ad litem, appointment of — Consent of 
guardian, form 0/—Res judicata— Plea not taken 
in previous suit whether can be taken in subsequent 
suit. 

Order XXXII, r. 4 of the Civil Procedure Code 
requires that no person shall be appointed guar¬ 
dian ad litem for a minor defendant wihout 
his consent. But there is nothing in the rule 
which requires that that consent should be express¬ 
ed in writing; it may be inferred from the cir¬ 
cumstances of the case. [p. 629* col. 2.] 

Chhatter Singh v. Tej Singh, 59 Ind. Cas. 671- 
43 A. 104; 18 A. L. J. 956; 2 U. P. L. R. (A.) 38/, 
followed. 

In a suit by a minor through his next friend 
to set aside a sale of the minor's property held 
in execution of a decree against the minor the 
plea that the minor was not properly represented 
an the suit m which the decree was passed and that 
therefore, the decree and the sale are null and' 


void might and ought to be put forward as a 
ground of attack and if the pica is not taken* 
the decision in the suit would operate as res 
judicata in a subsequent suit by the minor to set 

aside the decree on the ground that the minor was 
not properly reprtsenfed in the suit. fp. 630, col. i] 

Arunachalam Chelty v. Meyyappa Chelly, 21 
M. 91; 8 M. L. J. 28; 7 Ind. Dec. (n. s.) 421 and 
Naina Muhammad Rowther v. Abdul Rahman 
Rowther, 72 Ind. Cas. 207; 46 M. 135; (1922) M. 
W. X. 843; 1 7 L. W. 188; 32 M. L. T. 82; (1923) 
A. I. R. (AI.) 257, followed. 

A guardian ad litem is not bound to defend a 
suit in which the defence will not succeed, 
[p. 629, col. 2.] 

Second appeal against 3 deuce tf 
tbe District Court, Gvi.tir, in A] peel 
Sait No. 15; o* 1921, pTefeired cqair.fet 
a decree oi tbe Court of the Principal 
District Munsit, Gnntvr, in Origi.;fl 
Sait No. 414 of 1919. 

Mr. B. Somayya and C. L. Raghava Rao, 
for the Appellant, 

Mr. B. Salyanatayana, for the Respond* 
ent s. 

JUDGMENT.— These are second appeals 
which arise in a suit brought on behalf 
oi a minor by his next friend for setting 

aside the decree in Original Suit No. 187 
of 1917 obtained against that minor with 
the present second defendant as his 
guardan for a certain sum of money 
due o.\ a promissoiy -note, and also for 
the setting aside of a sale in execution 
of that decree, in which the third del end* 
anl became the purchaser of certain prop¬ 
erties be!o.iging to the minor. The learn¬ 
ed District Judge has declared th e de¬ 
cree to be invalid but he has upheld 
the sale in execution of that decree, 
and in consequence, the plaintiff has 
appealed in Second Appeal No. 850 ot 
i)3' and the decree-holder in Original 
Sait No. 187 of 1917 has appealed in 
Second Appeal No. 836 of 1922. Both the 

second appeals have been heard to¬ 
gether. 

Now, Ihe first question we have to con¬ 
sider is whether the decree i n Original 
Sait No. 187 of 1917 should be treated 

void nnd not binding against 
tl\e minor. The only reason urged before 
us lor holding so is that the consent ol 
the second defendant, who was appointed 
as guaidian ad litem ot the minor, was 
not obtained before hand and that 
this app°mtment should be treated as a 
nullity a u d the suit should be looked 
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upon as having been decreed against the 

minor without his being properly iepre- 
ssnted on record. The learned District 
Judge has, no doubt, found in the minor’s 
favour on this point, but alter consider¬ 
ing the point carefully we are unable to 
agree with him. 

The second defendant was appointed in 
J 9 T 3 as the guaidian of the perron of 
the minor under the Guardians ar.d Wards 
Act. The Suit No. 1S7 was biovf lit in 1917, 
that is at a time when the second defend¬ 
ant was the certified guardian of the 
minor. Notice was issued to the second 
defendant before he was appointed fvar- 
dian and the notice was in these 
terms:— 

"Take notice hereby that Yezzu JUalliah, 
the plaintiff in the above-mentioned suit 
(Original Suit No. 187 of 1917) has p>ierect¬ 
ed an application to this Court praj irg that 
a guardian ad htem lor the minor it ay 
be appointed a n d that after rece'pt by 
you of the notice of application in the 
matter of the said minor, you or any 
friend of the minor be appointed as 
such before 14th March 1917 the date 
fixed; and that, i n default, the Court shall 
appoint a separate person as guardian of 
the minor for puiposes of the suit.” 

That notice was served on the defend¬ 
ant personally and it bears an endorse¬ 
ment in these terms :— 

"On -7th February 1917 the Couit 
peon having come to the village of 
Tadikonda and giveD me, the guardian of the 
defendant mentioned in the order a copy 
of the notice of application lor appoint¬ 
ment of a guardian for Ihe minor, here¬ 
with attached, I have received the same. 
(Signed Konagalla Venkata subbai a} vdv, 
that is, the second defendant!.’’ 

It is not disputed that this notice was 
served on the second defedar.t pen or. ally. 
0*1 the date fixed for the appointment, 
of the guardian the second defendant 
no doubt f did not appear, and the learned 
District MuUsif, evidently ho!dug that 
the second delendant was willing to act 
as guardian, appointed him as guardian 

of the minor for th e suit. He r.ot es 

bferved. Absent. Appointed.” Now, it is 
contended that unless Ihere is an expiess 
consent on record by the person pro¬ 
posed a§ guardian that he would agt as 
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guardian, his appointment as guardian 
is illegal and the case should be treated 
as if no guardian has been appointed for 

the rniuor. We ar e unable toaccept this 
argument. All that O. XXXII, r. 4 (Hi) 
?ays is that no person w'ithoul his con¬ 
sent shall be appointed guardian lor the 
suit. No doubt the consent of the per¬ 
son is wanted but theie is nothing in 
Ihe rule which requires that that consent 
should be expressed in writing. The con¬ 
sent may be inferred from circumstantial 
evidence, and in this case, we think the 
circumstances are such that w f e aie justi¬ 
fied in holding that the second defendant 
did in fact consent to be the guardian of 
the minor for the suit. He was, as al¬ 
ready pointed out, appointed guardian of 
ti’e person of the minor under the 
Guardians and Wards ^ c t, and, under 
clause (it) of r. 4 0 f O. XXXIII he was 
the peison who ought t 0 be appointed 
as guardian for the suit, unless the Court 
considered, for reasons which have to be 
recorded, that it w^s for Ihe minor's 
welfare that another perron should be 
appointed. There is nothing heie to 
show that there wa s any reason lor 
thinking that another person should be 
appointed for the miner’s welfare. That 
consult can beinfeired from circum¬ 
stances is clear fi 0 m therulingin Chhatter 
Singh v. Tej Singh (1), which we respect¬ 
fully follow. In these circumstances we 
must reject the argument In at 1h e minor 
was not properly represented in the pre¬ 
vious suit. r 

It is also suggest ed that, as the second 
defendant was the pel son who executed 
the promissory-note, he had an interest 
that was adverse to the m'nor ; but, in 
the particular case he was not a party 

ij g been sued but 
only the minor and ther e i s no reason to 

suppose that the n aterral uncle of the 
minor would not hov e put forward a 
proper defence for the minor iflher e was 
one. Xo guardian is bound to waste the 
mmor’s money i n trying to defend a suit 
in wh ch the defence willr.ot succeed. The 
conclusion we have, therefore, come to is 
that the decree itself cannot beset aside. 


( x ) 5 t 9 t Cas * 671 ' 43 18 a. 1^. ji 

956; 2 U. P. I Y . R. (A.) 3 8 4 . ■ ^ 
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It is not proved on the minor's side 
that she has been in any way prejudiced 
by the cowse that the proceedings took 
or that there has been any fraud or gro^s 
negligence on the part of her guardian. 
This finding is sufficient to dispose of 
Second Appeal No. 836 but there is still 
another ground why the minor is bound 
by this decree and that is the ground 

ot res judicata. The minor’s present next 

friend had brought a suit, Original Suit 
No. 79 of 1920 to set aside the sale that 
was held in execution of this very decree 
and it would certainly have been a proper 
ground to take in that suit that the 
decree was itself null and void, so that 
the sa^e would also be null and void; 
but no such plea was put forward. Tie 
suit was dismissed against the minor 
both in the First Court and in appeal. 
We think the ground that is put forward 
at present, viz., that the minor was not 
properly represented iji the suit in which 
the decree was passed, was a ground that 
might and ought to have been put forward 
in the previous suit, and that not having 
been done, the decision in the previous 
suit constitutes the question res judicata 
under Explanation 4 of section 11 of 
th* Civil Procedure Code. As authority 
for this proposition we may refer to the 
case in Arunachalam Chetiy v. Meyyappa 
‘ Chetty (2) and Naina Muhammad Routher v, 
Abdul Rahman Rowther (3 1 On tin's second 
ground also the plaintiff’s claim to set 
aside the decree fails. 

We must, therefore, allow Second Ap¬ 
peal No. 836 of 1922, with costs through¬ 
out and set aside the decree of the 
lower Appellate Court in so far as it 
holds that the decree in Original Suit No. 
187 of 1917 is invalid. 

Second Appeal No. 850 of 1922 will 
fail in this view. We have already held 
that there was nothing illegal and invalid 
in the decree under which Ihe sale took 
place, and therefore there is no ground for 
holding that the sale in pursuance of 
that decree was in any way affected by 
illegality or was void. We agree with 


(2) 21 M. 91; 8 M. E. J. 28; 7 Ind. Dec. (n. 
421. 

(3) 72 Ind. Cas. 207; 46 M. i 35; ( I922 ) ; 
W. N. 845; 17 L. W. 188; 32 M. L. T. 82, (192 
A. I. R. (M.) 257. 
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the District Judge in his view that the 
plaintff's claim is effected by res judicata 
as regards the sale also. Second Appeal 
No. 850 of 1922 must, therefcie, be dis¬ 
missed with costs. 

V. N. V. 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1630 of 1922. 

January 19, 1923. 

Present: —Mr. Justice Ryves. 

JOKHU Gadaria and ANOTHER— 
Plaintiffs—Appellants 

versus 

DEOKINANDAN PANDEY and others 
—Defendants—Respondents. 

Agra Tenancy Act {II 0/1901), s. 167 —Suit 
for ejectment as sub-tenant dismissed by Revenue 
Court-—Si*bseque>.t suit on same allegations in Civil 
Court—Res judicata. 

Where a suit for a person’s ejectment as a sub¬ 
tenant is dismissed by a Revenue Court, a subse¬ 
quent suit on the same allegations in a Civil Court 
is barred by tes judicata. 

Baljit v. Mahipat, 49 Ind. Cas. 118 { 17 A. L. 
J. 60 { 41 A. 203 and Ram Das v. Dubrl Kocri, 
77 Ind. Cas. 139; 20 A. L. J. 606; (1922) A. I. R. 
(A.) 336; 44 A. 724, followed. 

Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 
21st June 1922. 

Mr. Haribans Sahai, for the Appellants. 

JUDGMENT. —This appeal arises out 

of a suit brought by the plaintiffs-appel- 
lants for the recovery of the possession of 
an occupancy holding on the allegation that 
their father had entrusted it to the ances¬ 
tor of the defendants-respondents called • 
Mata Badal as long ago as 1909 and that 
in spite of the repeated demands the defend¬ 
ants-respondents had failed to make over 
the holding to the plaintiffs. The claim 
was resisted on various pleas. The 
allegation in the plaint that the holding 
in question was entrusted to Mata Badal 
was categorically denied and it was further 
pleaded that the suit was not cognisable 
by a Civil Court and.was barred by the prin¬ 
ciple of res judicata and by limitation. The 
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plea of res judicata was urged on the ground 
that the parties had already litigated the 
question in the Revenue Court where a 
decision adverse to the plaintiffs was given. 
It appears that the plaintiffs had first gone 
into the Revenue Court describing the 
defendants as their sub-tenants and asking 
for their ejectment. The defendants pleaded 
that some time prior to 1906 the plaintiff's 
father had left the village and the Zemindar 
had resumed the holding. In 1906 the 
Zemindar gave the holding in question to 
Mata Badal and the latter executed a 
patta in favour of the Zemindar on the loth 
of September 1906 since when Mata Badal 
and after his death his descendants have 
been in possession. The plea for the de¬ 
fence was accepted in the Revenue Court 
and the claim of the plaintiffs was dis¬ 
missed. The same plea is also repeated 
on behalf of the defence in the present suit. 
The lower Courts, however, have not gone 
into the merits of the case but have dis¬ 
posed of it on the legal plea that the suit 
is not maintainable in a Civil Court. They 
have relied on the case of Baljit v. Mahipat 
(1). It is not denied in appeal before me 
that the said case covers the present suit 
but it is contended that the earlier rulings 
are in favour of the plaintiffs-appellants. 
I find that there is a ruling subsequent 
to that reported in Baljit v. Mahipat 

(1) that of Ram Das v. Dubri Koeri 

(2) which affirms the principle laid 
down in the case of Baljit v. Mahipat 
(1) referred to above. I, therefore, con¬ 
sider that the judgment of the Court below 
is correct and dismiss the appeal under 
O. XU, r. 11. 

s. d. Appeal dismissed. 

(ij 49 Ind. Ca9. xi8 ; 17 A. I,. J. 60; 41 A. 203. 

(2) 77 Ind. Cos. 139; 20 A. L. J. 606; (1922) A. 
I. R (A.) 336: 44 \. 724. 


MADRAS HIGH COURT. 

Appeal against Appellate Order 

No. 74 of 1922. 

August 29, 1923. 

Present •—Mr. Justice Spencer and Mr. 

Justice Devadoss. 

T. K. r. PARAMASIVA THEVAR — 
Defend\nt No. 6—App*liant 

versus 

PUEUKARUPPA THEVAR and others 
—Plaintiffs— Respondents. 

Limitation Act ( IX of 1908), Sch.I, Arts. 166, 
181— Civil Procedure Code (Act V 0/1908), 5. 47, 
O. XXI, r. 90—• Application to set aside Court sale 
on ground of fraud and illegality — Limitation. 

An application under the Code of Civil Procedure 
to set aside a sale in execution of a decree is govern¬ 
ed by Art. 166 and not by Art. 1S1 of the Limitation 
Act whether the alleged ground is the comm s on 
of an irregulatity or fraud or an illegality and 
whether the application is really one under O. XXI, 
r. 90 or section 47 ol the Civil Procedure Code. 

Case-law considered. 

Appeal against an order, doted the 6th 
January 1922, of the Distr : ct Court, Tin- 
nevelly, in Appeal Suit No. 371 of 1920, 
preferred against an order, dated the 30th 
September 1920, of tbe Court of the 
Subordinate Judge,Tuticorin, in Execution 
Petition No. 49 of 1920, in Original Suit 
No. 1 or of 1916. 

Messrs. A. Krishnaswamy Aiyar and 
K. Balasubramania Iyer, for the Appel¬ 
lant. 

Messrs. T. Rangachariar and P. V. 
Krishnaswamy Aiyar, for the Respond¬ 
ents. 

JUDGMENT. 

Spencer, J.— This appeal is concerned 
with an application tc set aside a Court 
sale of mortgaged property which took 
place on November 21st, 1919. It was 
fi'ed by the sixth defendant on January 
17th, 1920, more than 30 days after the 
date of the sale and was rejected by the 
Subordinate Judge as being out of time. 
The learned District Judge confirmed his 
order. 

It is now contended that the omission to 

publish the sale in Rayagiri, which is the 
village where the land is situated, was 
n^t a mere irregularity but an illegality, 
that the petition though treated by the 
Subordinate Judge in his judgment as an 
application under O. XXT, r. 90 of the 
Cide of Civil Procedure was properly 
(as it purported to be) one undersection 47 


t*9*3 
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and that the limitation period In such 
cases is three years under Art. i8t of the 
I'irst Schedule of the Tyimitation Act. 

Assuming that the publication of the 
sale notice in Sivagiri, the parent village 
to which the suit land belongs according 
to the plaint and the moitgage-deed, and 
the failure to publish it in Rayagiri was 
something more than a material irregu¬ 
larity in publishing the sale, we have to 
see whether a party to the suit who asks 
to have the sale set aside has 30 days 
under Art. 166 or three years under ATt. 
i8r to coma in with his application. 

It is clear that Art. i8r is a residu¬ 
ary Article which can only he applied if no 
other Article dealing with applications under 
the Code of Civil Procedure is applicable. 

Whether the ground for seeking 1 o set 
aside the sale inthiscase is the commission 
of an irregularity or on illegality, and whe¬ 
ther section 47 or O.XXI, r. 9a is the ap¬ 
propriate provision of la w to be entered at 
the head of the petition, it is undoubtedly 
an appl’cation under the Code of Civil Pro¬ 
cedure to set aside a sale in execut : on of 
a decree and thus falls within the definition 
in Art. 166. 

There is so much authority for the view 
that Art. 166 applies to all such cases that 
it hardly needs demonstration that the 
res'duary Art. 181 cannot be applied. 

By “ authority ” I have in mind the 
cases in Thekkedath Neelu Neithiar v. 
Subram'in ia Moothan ( i),Konldrna Komayya 
v. Konidena Ramamma (2), PasumartiPayi- 
dznna v. Ganti Lakshminarasamma (3) 
(See the judgment of Sadasiva Aiyar, J.,) 
and Mulhiah Chetttar v. Bawa Sahib (4), 
Satish Chandra v. Nishi Chandra Dutla 
(5) and Babu Das Narayan S\ngh v, Mir 
Muhammad Yusuf (6). Unfortunately 
so long as contrary dec ; sions remain in 
the Taw Reports withtout being overruled 


(1) 53 Ind. Cas. 809; 11 I,. W. 59; (1919) M. W. 
N. 897. 

(2) 74 Ind. Cas. 458; 16 Iy. W. 93,; 

M. W. N. 176; (1922) A. I. R. (M.) 95. 1 2 3 4 5 6 ' 

(3) 29 Ind. Cas. 314; 38 M. 1076; 28 M. L T. 
525- 

(4) 26 Ind. Cas. 46; 27 M. L. J. 605; 1 I,. \y. 
969. 

(5) 54 Ind. Cas. 431:40 C. 975. 

(6) 61 Ind. Cas. 823; (1921) Pat. 181: 3 U P 
I,. R. (Pat.) 33: 6 P. I,, f. 3T9: a P. L. T. 40,.' 


it is possible 1o found arguments upon 
them. It has, therefore, become necessary 
to examine the cases which lend support to 
the argument that Ait. 181 is appro¬ 
priate. 

It is not uncommon to hear a sale de¬ 
scribed as a nullity, if there is an illegality 
affecting the jurisdiction of the Executing 
Court, and illegalities are commonly sup¬ 
posed to take applications to hove sales 
set aside out of the scope of O. XXI, 
r. 90. 

Ever since the Privy Council decision in 
MaUarjun v. Narhari (7) distinguished 
between a total absence of jurisdiction end 
an erroneous working out of a valid decree 
against an estate after its owner’s liability 
is established, there shouM be r.o room for 
misconception. But unfortunately it is 
not uncommon to hear the expression 
“nullity” indiscriminately appl'ed to 
sales by Court, as if by that magical 
word, the Statute of limitations was abo¬ 
lished. If in the present instance the sale 
was a nullity, there was no need for the 
appellant to apply to have it set aside 
under section 47 orO. XXI, r. 90. Hecould 
simply ignore it so long as his possession 
was not d’sturbed. 

Rayarappan Natnbiar v. Malikavdi 
Akelh Mayan (8) is one of the cases in 
which a sale was held to be a nullity. It 
is one of those rare instances where a per¬ 
son applies to be brought on the record ts 
a defendant ia execution. The decree- 
holder when executing the decree after 
the death of the mortgagor-judgmeit- 
debtor failed to br'ng the mortgage or’s 
legal representatives on the record. So 
this representative having got himself 
placed cnthe record, applied to the Cotilt 
to record satisfaction of the decree and 
incidentally to set aside Ihe sale held 
behind his back. 

The Jeamed Judges may have felt them¬ 
selves just ; fied by the circumstances of the 
case in adopting the somewhat unusual pro¬ 
cedure, but with due deference I am un¬ 
able to agree with their opinion that the 
sale was a nullity. It is unnecessary to 

(7) 25 B. 337; 5 C. W. N. 10; 2 Bom. I,. R. 27: 

7 7 I. A. 216; 10 M. I,. J. 368; 7 Sar. P. C. J. 3 
(F. C.). 

(S ) 23 Ind. Cas. 251; 26 M, I*. J. 267. 



6.13 


Voh 77] INDIAN CASES; 

PAKAMASIVA T&BvAr V. PAEUKARUPPA THEvAR. 

Sreenivasa Rio (ro) for applying Art. i8r 
tothe facts of tlmt care. 

1 'he case of Shivbai Babya Swanti v. 


repeat the reasons for my opinion which 
I expressed at some length in Second 
Appeal No. 924 of T921 [. Doraisami v. 
Chidambaram Pillai (9)] that a sale does not 
necessarily become a nullity in consequence 
of a judgment-debt or being dead and his 
legal representatives not being on the 
record when it takes place. 

The next case is Seshagiri Rao v. Srini¬ 
vasa Rao (Seshagiri An ar and Moore, J J .,) 
(10). The persons who applied to have 
the Court sale set aside were parties 
to the suit who had been exonerated, 
but they had no notice of the execution 
proceedings. The learned Judges recognis¬ 
ed the fact that under the explanation to 
section 47 a defendant who has been ex¬ 
onerated would yet be a party to the suit. 
Yet th e y attempt to distinguish Muthiah 
Chettiar v. Bawa Sahib (4) where it was 
held that Art. 166 governed applications 
under section 47 to set aside sales on the 
ground that the application in that case 
was by a judgment-debtor. If the e x- 

planation to section 47 means anything, 
this is no distinction at all. There is no 
provision in the Code for persons who are 
not parties making an application with re¬ 
ference to a Court sale except O. XXI, r. 
89 which requires persons interested to 
make a deposit before the confirmation of 
the sale that is within 30 days of its 
taking place, r. 90 which is available to 
persons entitled to rateable distribution 
besides persons having an interest in tl.e 
property, sold and r. 100 which requires 
persons dispossessed by a purchaser in exe¬ 
cution of a decree to come to Court within 
30 days of their dispo»scssion. Strangers 
to the decree must under Art, 12 file 
a suit within Or,e year of the confirmation 
of the sale; or if there has been fraud 
then under Art. 95 within three 3 ears 
of their becoming aware of it. I respcct- 
fully agree with the observation of Old¬ 
field, J., in Ganapathi Mudaliar v. Krish• 
namachari (iij as to the soundness of 
the reasons given in Seshagiri Rao v. 

( 9 ) 75 Ind. Cns. 46; r8 I,. W. 577- 4c M L T 

1 X 3;33 M I,. T. 25; (i 923 ) M. 817 

(* 9 * 3 ) A. I. R. (M.) 130. 

(*p) 56 Ind. Cas. 260; 43 M. 3iv 38 M L T 
621 (1920) M. W. N 127. 3 3 ' 3 

d T C xxr‘ 7 i 3: 43 M * J- *84 at pp. 

M 7 W 8 m r 6 , W * 3t M. h. T. 135; (1922) 

W, W. N. 5x4; (1922) 4. i, R , j . l7 , v y ' 


Yesu Chcco Nay a/un (12), quoted by 
Moore, J., was one in winch an ex pate 
decree had first to be set aside before 
the cx parte defendant could ask to set aside 
the sale. She might lave obtained an 
interim injunction against the execution 
of the decree or she might have asked 
the Court to excuse the delay* occupied 
in getting the ex parte order set aside. 
No definite reasons for hold'ng Art. 3 CC 
inapphcable are given in 1 he judgment, 
except that it wuuld work harshly in the 
circumstances of that case. Ram Kivkar 
v. Sthiti Ram (13) was a caie under 
section 28, Limitation Act, of fraudu¬ 
lent suppression of process, Mcokcr- 
jee, J’s reasons for applying Art. ]8i 
are not explained. 

Lastly tl ere if the pull Bench 
case of Thattantavita v. Puthalathan 
Kandi Kombi Aliassan (14). This is an 
authority upon the scope of Ait. 165, 
not of Ait. 366, and its appjicabil.ty 
to applications made by judgment- 
debtor uuder section 47. On the 
same analogy* it is argued tl a t Art. i€6, 
should only be applied to applications 
made by persons who are not judgment- 
debtors. But the ratio decidendi of 11 e 
Pull Bench decision was a comparison of 
the language of section 230 of ti e Cede of 
Civil Procedure of 1859 and that of 
Arts. 158 and 165 in the Limitation Acts 
of 1871 and 1908. Thescope of Art. i£6 
must depend On quite different consVeia- 
tior.s viz., the wide larig uag e of fhe Article 
itself and the change in Ihe language 
between section 244 and section 47 of the 
Codes of 1882 and 1908 and between 
section 311 of the old Code aj.d O. XXr, 
r. 90 of the new Code. 

The Pull Bench had before them a case 
in which a judgment-debtor complained 
that in executing a decree for possession 
more properly had been delivered to the 
decree-holder than what the decree author¬ 
ised. 

(12) 48 Ind. Cas. 130; 43 B. 235; 20 Bom. I,. R. 

925- 

(13) 46 Iud. Cas. 221; 27 C. I,. J. 528. 

(14) 53 Ind. Cas. 437:42 M. 75?; 37 M. L. J. 
340; 10 h. W. 410; 26 M, J,. T. 7 <r,\ - J 9*9) M W. 

N. 732 (F- B.). ' ’ ' 
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■Without doubting the correctness of 
the decision that such a complaint would 
be governed by Art. 181 of the limi¬ 
tation Act, we may consistently hold 
that the application be r ore us which is 
one by a judgment debtor to set aside 
a sale is covered b/ Art, 166. 

My learned brother agiees with me. 
The appeal is, therefore, dismissed with 
costs. 

Devadoss, J.—This second appeal arises 
out of an application under section 47 of 
the Civil Procedure Code to set aside a 
sale held in execution of a decree on the 
ground of fraud and illegality i n publish¬ 
ing and conducting it. The Subordinate 
Judge of Tuticorin held that the fraud 
alleged was not proved, that the sale was 
vitiated by material irregularity as regards 
item No. 1, that the property was under¬ 
sold in consequence, and that the appli¬ 
cation was barred by limitation. On 
appeal, the District Judge of Tinuevclly held 
that the sale was not a nullity and that 
the application was barred by limitation 
under Art. 166 of the Limitation Act. 

The sixth defendant has preferred this 
appeal, and the sons of the decree-holder 
who was also auction-purchaser are respond¬ 
ents Nos. 1 and 2. Mr. T. Rangachariar who 
appears for the respondents raises a pre¬ 
liminary objection that no second appeal 
lies as the application was made under 
O. XXI, r. 90, Civil Procedure Code and 
only one appeal is provided by O. Xl/lil, 
r. 1 (j) against orders under O. XXI, r. 90. 
Mr. A. Krishnaswami Aiyar for the ap¬ 
pellant contends that there was illegality 
in the conduct of the sale and the applica¬ 
tion was made under section 47, Civil Pro¬ 
cedure Code and not under O. XXI, r. 90, 
inasmuch as there was no publication of 
the sale in the village in which the property 
is situate as required by law, and that 
such an omission is not merely an irre¬ 
gularity but is an illegality ; and where 
illegality is brought about by fraud or 
otherwise, the application to set aside a 


made on 17th January 1920. Aiticle 166 of 
the Limitation Act gives a period of 30 
days to set aside a sale in execution of a 
decree. The contention of the appellant 
is that Art. 181 which allows a period 
of tj,ree years applies to the case and the 
application is, there'ore, in time. It is 
urged that ti e words “ under the same 
Code” in Art. 16b should be taken to 
apply only to applications specifically pro¬ 
vided for by the Civ 1 Procedure Code 
and not to applications under tie general 
section 47. The Article is in these terms: — 
“ Under the same Court to set aside a 
sale in execution of a decree—30 days*—the 
date of the sale.” The wording of the 
Article includes a’l applications made 
under the Code to set aside a sale, and 
unless there are very strong ground^ for 
holding that it was meant to apply only 
to applications specifically provided for 
by the Code under rules 89, 90 or 91, 
there is no warrant for departing from 
the plain meaning of the words of the Arti¬ 
cle. It is a well-known principle of con¬ 
struction that where lhere is a specific 
Article of limitation applicable to a suit 
or application, the residuaiy Article should 
not be appl ed unless the application or 
suit cannot be brought within the clear 
wording of the specific Article. The ap¬ 
pellant relies on the following cases in 
support of his contention. In Rayc*r m 
appan Nambiar v. Malikaitdi Aketh Mayen 
(fc) a mortgagee brought a suit on his mort¬ 
gage and impleaded the puisne rrortgagee 
as a defendant. The puisne mortgagee died 
after the decree, and the plaintiff biought 
the mortgaged property to sale without 
bringing the lecal representatives of the 
puisne mortgagee on record, and without 
giving them notice, and bought it him¬ 
self. The legal representatives of the puisne 

mortgagee applied to set aside the sale 
on payment to the plaintiff-auction I ur * 
chaser the amount due under the decree. 
The High Court held that the application 
was not barred by limitation as the sale 


sale falls under section 47, Civil Procedure was a nullity so far as the appellants 

1 _ __ Jt f ^ .1 ^ i.1 C _ 1 * _ ^ t . a «• i.! _ _ OH 


Code, and a second appeal, therefore, lies. 
It is unnecessary to decide this point in 
the view that I take of the question of 
limitation involved in the case. 

The sale was on 21st November 1919 
and the application to set it aside was 


were concerned and the application was 
clearly not barred. The application to 
set aside the sale could not lave been 
entertained and the redemption ol the 
prior mortgage couId r ot hav e been order¬ 
ed tiff the appellants were placed on record 



Vols *ii\ * INDIAN CAS nSi 

PARAMASlVA THE VAR V. P AI«UK ARUPPA THEVAR. 



as the legal representatives of the puisre 
mortgagee and application under rule 89 
cannot be entertained as long as an ap- 
lication under rule 90 is pending. Rule 
89 (2) specifically lays down “where a 
person applies under rule 90 to set as ; de 
the sale of his immoveable property, he 
shall not, unless he withdraws his appli¬ 
cation, be entitled to make or prosecute an 
application under this rule.” The puisne 
mortgagee was entitled to redeem the 
prior mortgage and as his legal repre¬ 
sentatives were not on record when the sale 
took place, they applied for lelief as scon 
as they came to know of the sale of the 
mortgaged property and, therefore, Art. 166 
, was held not to apply to a case of that 
kind. Even if Art. 166 should have teen 
•. held applicable to that case, the judgment 
- could be supported on the ground that 
the appellants had no knowledge of the 
sale and they could not have come in 
therefore within the 30 days provided for 
by the Article. In Seshagiri Rao v. Srinivasa 
. Rao (10) the plaintiff brought a suit for 
maintenance against twelve defendants. 
Defendants Nos. 9 to T2 belonged to a 
divided branch of the family and their 
.shares were exonarated, and a decree was 
passed against defendants Nos. x to 8 
with a charge on certain items belonging to 
them. The plaintiff executed Ihe decree 
and certain items of propel ty werebrought- 
to sale in execution as if they belonged to 
defendants Nos. 1 to 8 and were purchased 
by a person not a party to the decree. 
One year ard seven months after, the 
plaintiffs who were defendants Nos. 9 to 
12 filed a suit to set aside the sale so far 
as their shares were concerned. The Dis¬ 
trict Munsif dismissed the suit as being 
barred by section 47, Civil Procedure Code. 
On second appeal the High Court re¬ 
manded the suit to the District Munsif 
for disposal as a proceeding under section 
47. The District Munsif and the District 
judge held that the application was bair- 
ed by lim tation. The High Court held 
that Art, 181 was applicable to the case 
and that Ihe application was not barred. 
The learned Judges, (Sesfcagiri Aiyar and 
Moore, JJ,) observed at page315*: “If 
an execution sale is a nullity ( i.e is made 
, without jur isdiction or is void ab initio) 

•Page of 43 M,— {Ed.] 


Art. 166 has in our view no application, 
and the residuary Art. 181 should be rp- 
plied. We a re justified in our conclush n by 
the decision in Ramaienkaiasubbier v.Sul - 
ramania Chelltar , Second Appeal No.389 of 
1914 (unreported).” With very great rejpcct 
I am unable to iollw the reasoning of the 
learned Judges. The appellants were 
parties according to the explanation to 
section 47, which was expressly enacted to 
set at rest the cocfl-ct of view that pre¬ 
vailed with regard to the parties to a suit 
but were not parties to the decree ar.d 
they were bound to pursue the remedy as 
provided for by the Code. The judgment 
can, however, be supporfedon the ground 
that the appellants were not parties to tl;e 
execution proceedings and they applied to 
set aside the sale as soon as they became 
aware of the sale and the period of limita¬ 
tion had to be calculated from the tine 
when they came to kno w of the sale. In 
the present case, the appellant was a 
party to the decreeand the finding is that 
notice of sale was smed upon him. The 
facts in Seshagiri Rao v. Stinivasa Rao (10) 
being different from those of the present 
case, that decision has no application to 
the latter. In Ram Kinhar v. Sihiti Ram 
(13) it was held by the Calcutta High Ccurt 
that omission to issue notice to the judg¬ 
ment-debtor was an illegality and tbTt 
was a sufficient ground for setting aside 
the sale and that Art. 3 81 applied to 
the application in that case. 

It is difficult to follow the reasoning, that 
if there is illegality In publishing cr in 
conducting the sale. Art. 181 applies 
and if there is fraud or irregularity Ait. 
166 applies. Order XXI, r. 90 enables a 
deeree-holder or any person entitled to 
share in a rateable distribution of assets, 
or whose interests are affected by the sale,* 
to apply to the Court to Set aside the sale 
on the ground of a material irregularity or 

fraud in publishing or conducting it. If a 
party is prevented by fraud from knowirg 
of the sale, such fraud will prevent limita¬ 
tion running against him, or where he is 
kept out of the knowledge of the illegality 
bv means of fraud, he may contend reason¬ 
ably that by means of fraud he was pre¬ 
vented from knowing or having themca n sof 
knowledge of the illegally ard, therefore, 
limitation should count against him only 
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irom \he time when he discovered the 
illegality. Section 18 of the Limitation Act 
could apply to such a case. Therefore Ihere 
is no reason why when there is a specific 
Article such as Art. 166 govem'ng certain 
app'ications the aid of the residuary article 
should be invoked to help a party who 
could justi'y lv's application as being with¬ 
in tine b> virtue of section i S ot the Limi¬ 
tation /vet. It is urged that the reason¬ 
ing adopted in a decision reported 
as ThaUantavita v. Pmhalathan Katidi 
Kombl Alia stan (14) with regard 
of Art. 165 should be appl'ed to 
Art. 1 65 . In Thattantivita v. Puthalafhau 
Kaiidi Kombili Ahassan (14) it was held 
by a hull Bench that where a judgment- 
debtor was dispossessed of innneveable 
preperty the Article applicable to an applica¬ 
tion by himfor restoration of possession was 
Art. 181. The learned Tudges in the course 
of the judgment relied on the fact tl at 
O. XXI, r. 100 applied only to a stran¬ 
ger to the decree seeking for restoration 
of possession and not to a judgment- 
debtor seeking a similar remedy. They 
expressly overrnld the decision Rfifnam 
Ayyar v. Ktishm Doss Vital Doss (15) 
which decided ti at Art. 166 was the 
proper Article to be applied to an appli¬ 
cation by a judgment-debtor who was 
dispossessed of immoveable property 
for restoration of possession. The 
decision in ThaUantavita v. Puthalathan 
Kandi Kombi Alias tan (14) being the 
decision of a hull Bench, no purpose would 
be gained by expressing doutts as to its 
soundness. But I may be permitted to 
observe that the result of the decision is 
that a stranger to the decree and execution 
proceedings if dispossessed of immoveable 
property has to apply within 30 days under 
O. XXI, r. 100. whereas a judgment- 
deb tor has three years under Art. i8r of 
the Limitation Act to make a similar 
application by claiming the benefit of sec¬ 
tion 47, Civil Procedure Code. 'Whether the 
Legislature intended such a result i s neither 
necessary not profitable to inquire. In 
Shivbai Babya Swami v. Yesu Cheoo Neya - 
kin (12) the facts were: In 1906 an ex 
pxrle decree was passed against thedefend- 

q 05 ) 2i M. 494; 8 M. L. J. 75; 7 Jnd. Pec. (n. s.) 


ant in execution of which the defendants 
house was sold aud purchased by the 
plaintiff-decree-holder in 1910. 'The ex 
parte decree was subsequently set aside. 
But at the re-tr;al a decree was again passed 
in plaintiff’s favour in 1914. In the mean¬ 
while the defendant applied to have the 
sale of the house set aside. With regard to 
limitation Hayward, J., observed: “It was 
also suggested that the application ought 
to be regarded as time-barred under Art. 
1C6 of the .Schedule to the Limitation Act: 
But that Article appears to be hardly 
applicable to the facts of this particular 
case. The cause of action accrued upon 
sett'ng aside the e\ parte decree in 3914 
ai d taking that as the dale from whitb 
limitation ran, the application would 
dearly be within time under the pro¬ 
visions of Art. 181 of the Schedule to 
the Limitaton Act." In that case the 
right to apply to have the sale set aside 
arose only on the ei parte decree being set 
aside. The Court could very well have held 
that Art. 166 applied and that the 
delay should in the circumstances he ex¬ 
cused ui.der section 5 of the Limitation 
Act, and, it there was fraud, under section 
18 of the Limitation Act. If Art. j 8 i 
of the Limitation Act is the proper Article 
applicable to such a case, the question 
arises, from what date should limitation 
be held to run against the applicant pri nt¬ 
ing h e has three years. Under' Ait. 
164 time begins to run from the date of 
the decree or where the summons was not 
duly served, when the applicant has know¬ 
ledge of tl e decree. If no summons was 
served and the defendant came to know 
of the passing of the decree more thau three 
years after it was passed, his remedy to 
have the decree set aside is not barred till 
he comes to know of the passing of the 
decree. The learned Judges did not say 
from what date time would begin to run 
against a persoc who seeks to set aside a 
sale on the ground that he was not aware 
of the passing of the decree. With due 
respect, I think the proper course in such 
a case is to excuse tbe delay as the defend¬ 
ant was kept out of the knowledge of the 
passing of the decree or had no means of 
knowing of the passing of the decree and, 
therefore, he could not have made an appli¬ 
cation to have the sale set aside within 30 
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days of the sale and, therefore, the delay in 
making the application should be excused. 
None of the cases to which I have already 
ref erred have any direct bearing up0 n Ihe 
present case. 

In Mulhjah C halt tar v. Bawl Sahib (4) 
it was held that the application to set aside 
a sale under section 47, Civil Procedure 

Code, was governed by Art, 166 of the 
imitation Act. With reference to the 
question of limitation, Oldfield, J„ observes 
at page 607* "It is not disputed that h s 
petition was presented too late, if it was 
one under r. 90. If, however, it w?s under 
47 <t is urged that Art. 181 
Schedule I of the limitation Act applied 
and he was in time, the special Art 166 

rTsoaL aprons under 

rr. 89 and 90. Phis restriction of Art. 166 

corresponds with nothing in its 

wording, which is absolutely general- a„d 
theattempt to impose it has been support- 
ed by reference to the fact that the Art'clc 
was substituted for Arts. 166 and 172 

? ri r r £ Ct ° f 18 77 . Which related 
only to applications under sections oi 0 A 

and OTT aP 4-~ A. 1 


But that decision der.lt with a clrim 

“PP^: 165; md we do not 

think that its app 1 i C «'i i,o, 1 ai d ll.at of Ait 
166 stand on tie same footii g rr can l c 
dea't with on similar considerations. Vie 
?av e not been shown reasons fcr restrict- 
in." the very comprehensive wording cf 

4 - _ 1 1 j 4 c 


O c 


* nd ?I1 ?A he Code theu 'in "fo^: 

** , 18 ® lated that this is borne 

out by the statement of reasons and 
objects connected with the present Act 
But it has not been shown how reference 
to such a statement is a legitimate or 
necessary aid to the interpretation of a 
provision, the language of which is 

fi rst respondent's application, 
though it may have been made under 
section 47 was one to set aside a sale 
and under Art. l66 it must be held to 
have been out of time." With the re-- 
soning of the learned Tudge I fully concur 

M T rh* ke f\ th NedU Nelthiar v. Subramauia 
” 1 . t . Y as hel <5 that Art. 166 was 

t^on P to Pe lf A lC -!i appHcab le toan appficr- 
tion to S et aside a sale. The learned 

Judges observe at page 62t • “It is tl m 

contended that, as the petitioners *! “ 

- WSuffik i 

recent decision of the Full Bench 

i-stAS*.'; i 

• Page of 27M.I,. J.— [EdA~ - -' 

f Page of 11 I,* W.—[Sf.] 1 


th e latter to exclude the present i i: ; e 
Another Bench of this Court held the sen e 
Y^ew ill a case reported as Konldetia 
Kamayya v. Konidcna Ram ammo (2) 
G'inapaihiMuialipr v. Krishvamachati (u) 

it was held that Art. 166 of the Limit?- 
’°n Act was Ihe proper Article to appjv 
t .° the application to set ?>s ide ll.e <xccu- 
tion sale whatever its nature, whether it 
fell under section 47, Civil Procedure Coc’e 
or under O XXI, r g 0 . The learned 

.udves observe at page 389*: “> ihe 
wording of Alt. 166 is 1 nrcstiictcd fr d 
we d:> not consider that we are at liberty 
to impose restrictions, which nothing in it 

. * . eo\ ers, cnly appli¬ 

cations under the Code; but that jc imn a- 
■ teral, as in the present case, the contio- 
versy is between the parf'es and en 
application instead of a suit, is aulhoiiz- 

A * SeCt *V° n We > theief ore, hold 

that Art. 16C 0 f Act IX of 3 9 r8 isaprlf- 

c a rf^; Jhe J san,e Y :e ^ las teen held in 
Sattsh Chandra v. Ntshi Chandra Dutta (5). 

ihereaho tleleained Judres refused to 
uphold the contention that Ait. 166 
sbouM be restricted to cases falling 
under O. XXI, rr. 89 and 90. They 
observe at page 9 /?f: “It i s aigued for 
the appellant that Art. 181 0 f Ihe 
imitation A(-t applies and not Art 
! 66 - There nppiars to be no good reason 
tor rmiting the :copc of Art 366 1 o 
applications under O. XXI, \ T , 89 cm 
and 91 cf the Civil Procedure Code The 
Article is perfectly general in its terms 
and refers to an application 'under the 
Code to s e t aside a sale in execution of a 
decree. Ihe same view was held by the 
Patna High Court [ Vide Bain Dos N a r*ycn 
Singh v. Mir Muhammad Yusuf (6)} Fol¬ 
lowing these decisions I hold that this ap. 
plication is barred by limitation under Art. 
16) of the Limitation Act. The appeal* 
therefore, fails and is dismissed with costs. 

v * N - v - _ Appeal dismissed. 

* Page of 43 M. L. J .—[Erf.] 
f Page of 46 C.— {Ed.} 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1461 of 1921. 

March 2 t, 1923. 

Present: —Mr. justice Rafique. 

M mammal CHlTTO— Plan tiff— 

—Appellant 
versus 

GANG A SAHAl and another— 

D EFENDANTS—RESP ON D EN T S. 

Civil Procedure Code i Act V of 1908), s. 11 
A*ra Tenancy Act {II of 1 9 ° 1 ). 95 ( a ) — 

Suit cognizable by Revenue Court—Decision by 
Revenue' Court—Suit in Civil Court —Res jud’ rat a 
—Suit for declaration that plaintiff is sole occupancy 
holding, whether cognizable by Revenue Court. 

A suit for a declaration that the jlaintift is the 
sole occuoancy tenant of a holding is maintainable, 
under section 95 (a) of the Agra T e na n :v Aot. 
in the Revenue Conrt alone. 

Plaintiff sued in the Revence Court for a dec¬ 
laration against her landlord and certain other 
parsons that she was the sole occupancy tenant 
of a certain holding. The suit was dismissed. 
S.ie then brought a suit in the Civil Court for 
substantially the same relief: 

Held, that the suit in the Civil Co u rt was barred 
by the principles of res judicata. 

If after a decision bj’ a Revenue Court of a 
suit cognizable by such Court, the losing party 
conics to the Civil Court for a relief wliieh "'oukl 
have the effect of setting aside decree of the 
Revenue Court, the c : -vil suit would not be main¬ 
tainable and would sta uc l baried by the principles 
of res juiicatai 

Mollo v. Randal, 58 Ind. C.is. 77 *; 18 A.L. J. 
1030; 43 A. 191; Rant Das v. Dubri Kocri, 77 Ind. 
Ca s . 139120 A. L. J. 606; 44 A. 724; (1922J A. I. R. 
(A.) 336, Baljit v. M a hi pat, 49 Iud.Cas. i* 8 ; *7 A * 
L. J. 60; 41 A. 203J Kishore Singh v. Bahadur 
Singh, 48 Ind* Cas. 470; 16 A. L- J- 9331 4 1 97 * 

followed. . . , 

Sicoud appeal against a decree o the 

First Additional Subordinate Judge, Ali¬ 
garh, dated the 27th June 1921. 

Mr. Ptaiy Lai Bauerji, for the Appellant. 

Me. Saiianath Mukerji,loi the Respond¬ 
ents. 

JUDGMENT. —This is a plaintiff's appeal 
arising out of a suit brought by 
her for a declaration that she was 
the sole occupancy tenant of the 
holding mentioned in the plaint. She 
stated in her plaicit that the occupancy 
holding originally belonged to her husband 
Baldeo Singh who died some time ago 
without any issue, leaving her surviving as 
the sole heir. After the death of hex 
husband she applied for mutation of names 
and also asked the Revenne Court to inelude 
with her name the name of her sister-in-law 
Jdmatnmal Kesar, the widow of a deceased 


brother of Baldeo Singh. She extended 
this indulgence to Masammat Kesar by 
way of consolation. At the last Settlement 
Ganga Sahai, son of Bhupal Singb, and 
Fateh Singb in collusion with Musamtna 
Kesar and Without the knowledge of the 
plaintiff got their names entered as joint 
occupancy tenants of the said holding with 
the plaintiff. She came to know . of the 
fraud practised upon her some time in 
March 1919. She applied to the Revenue 
Court f 0 r the correction of the revenue 
papers asking for the names of Ganga 
S.iliai and Fateh Singh to be expunged. 
The Revenue Court rejected her prayer 
and hence she Ins come into Civil Court 
for the declaration of her right as the 
sole occupancy tenant of the holding in 
question. The claim was resisted by the 
denial of the allegations in the plaint. 
It was urged that the suit was not main* 
tmible in a Civil Court and that it was 
barred by section 11 of the Code of Civil 
Procedure. B:>th the Courts below have 
. dismissed the claim of the plaintiff on the 
grouni that her present claim is barred 
by the principles of res judicata. The con¬ 
tention for the plaintiff-appellant in her 
second appeal to this Court is that the 
lower Courts wde in error in holding that 
li*r present suit is barred under section 
ir of the Code of Civil Procedure. 

In order to decide the question raised; 
in the appeal it is necessary to refer 
to some of the facts which are disclos¬ 
ed from the evidence on the record. H 
appears that the last Settlement in the 
Bulandshaher District, where the prop¬ 
erty in suit is situate, was made some 
time in 1916. On the 16th Novem¬ 
ber 1916 the plaintiff together with 
Musammit Kesar appeard before the 
Settlement Officer and stated that the 
names of Ganga Sahai and Fateh Singh 
should also be recorded as joint tenants 
o the holdings. The General Agent of the 
zemindar was also present at the time and 
he filed a written statement accepting the 
allegation of the two ladies namely, the 
plaintiff and Musammat Kesar, that Ganga 
Sahai and Fateh Singh were joint with 
the ladies in the occupancy holding. V n 
the statement of the parties concerned the^ 

Settlement Officer made an order directing - ' 
the entry of the names of Ganga Soh^ 1 
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and Fateh Singh in respect of the holding. 
This state of things -continued until the 
28th March 1919 when a plaint was 
filed in the Revenue Court by the present 
plaintiff under section 95 (a) of Act II 
of 1901 against the zemindar of the 
village. Musammat Kesar was also im¬ 
pleaded as a defendant. It was stated 
in the plaint that .the plaintiff Musammat 
Chilto and Musammat Kesar were the 
occupancy tenants of thehddiag and as 
Musammat Kesar had not joined in the 
plaint she was made a pro forma defend¬ 
ant. Ganga Sahai and Fateh Singh, it was 
stated, with the collusion of the zemi n¬ 
dar and the Patwari had got their names 
recorded in the revenue papers as joint 
tenants which was untrue and against 
the interest of the plaintiff. She asked 
for the following reliefs namely, (1) it 
may be declared that the plaintiff ( Musam- 
mat Chitto) and Musammat Ke;ar defend¬ 
ant No. 4, were the sole occupancy tenants 
of the holding, (2) that the entry of the 
names of Fateh Singh and Ganga Sahai 
was farzl and that they were not the occu¬ 
pancy tenants of theho’diog. The learn¬ 
ed Assistant Collecter in whose Court 
the plaint was filed tried the case on 
the evidence that was tendered by the 
parties. The contesting defendants de¬ 
nied the allegations of collusion and 
fraud made in the plaint os also the 
plaintiff's allegation that they had no 
right or interest in the occupancy hold¬ 
ing.- On the 3rd August 1920 after a 
thorough inquiry the learned Assist¬ 
ant Collector dismissed the claim of 
Musammit Chitto. No appeal was pre¬ 
ferred from the decree of the Ass'stant 
Collector. On the 15th September 1920 
the suit out of which this appeal has 
arisen was filed for the relief mentioned 
above. From a comparison of the two 
plaints of Musammat Chitto in the Re¬ 
venue Court and the Court of the Munsif 
it would appear that her allegations are 
not quite consistent. In the present 
suit she denies the right ev^n ot Mus¬ 
ammat Kesar to have any interest in the 
occupancy holding while in th e Revenue 
Court she admitted her to be her joint 
tenant. However, apart from any inconsist¬ 
encies in her ? negations in the two plaints 
the question for decision is whether the 



civU suit of Musammat Chitto is maintain¬ 
able in view or 1 he provisions of section II 
of the Code of C'vil noecdure. The con¬ 
tention for her ’s that her suit i r the 
Revenue Court purporting io be under 
section 95 of the Rent Act was not reallv 
a suit under that section. She was claim¬ 
ing to have the names of paf e h Singh 
and Ganga Sahai expur.fed from the 
Revenue Records. Such a suit i s rot con¬ 
templated by section 95 of ifce Rent Act. 
r he proceedings, therefore, ini he Revenue 
Court were irrelevant and do ,.ot operate 
as res judicata against her present claim 
In view of the reliefs sought by the 
plaintiff in th e Revenue Court which have 
already b e en recited above her contention 
has no force. She distinctly asked for. 
a declaration that she and Musammat 
Kesai were the sole occupancy tenants of 
the boldine. She asked Ibis relief against 
the zemindar whom she had charged wilh 
collusion with Fateh Singh and Ganga 
Sahai In other words she wanted to 
have her status as an occnparcv tenant 
declared by the Revenue Court. 

Such a suit i s maintainable under 
!fctiOi 95 of the Rent Act i n t* e Reveune 
C^urt alone. The balance of authority of 
this Court is that if after a decision oi a 
su-t of such nature by a Revenue Court the 
iojing party comes totheCivil Court for a 
relief wh'ch would have the effect of 
setting aside the decree of the Revenue 
Court the civil suit would not be main¬ 
tainable and would stand barred by the 
principles of res judicata. A few cases of 

thij Court on the point maybe mentioned 
here, vide, Mollo v. Ravilal (1), Ram Das 

V K D , uh,i J i °i! i {2 l‘P‘‘P it v - MaMpat fe), 

Ktshore Singh v. Bahadur Singh (4) In the 
face of these authorities it is not possible 
for the plaintiff to contend that her 
present suit is not barred by t] ie prin¬ 
ciples of res judicata. In my opinion the 
decree of the Court below is correct. 
The appeal fails and is dismissed with 

costs including fees in this Court on the 
higher scale. 

1 r Q Appeal dismissed. 

58 Ind. Cas. 772; 18 A. I,. J. 1030; 43 A. iqi 

, (2) 7 7 A d „ Ca A- s 39; 20 A - b.j. 606; 4 a 72 : 

(1922) A. I. R. (A.) 336. ' 44 724, 

, ( 3 ,K 4 RT In ?’£ aS ' 1181 17 A -*#• J* €0; 4 x A.203. 

(4f 48 Ind. Ca s . 470; x6 A. I,. J. 933J 41 A. 97 ? 
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NAGPXJR JUDICIAL COMMISSIONER'S 

COURT. 

First Civil appeal No. 89 of 1910. 

Mirch 12,1933. 

Present: —Sir He'iry Drake-Brockman, Kr., 

J. C., Mr. Hill if ax, A. J. C., and 
Mr. Eatte.i, A. J. C. 

GANPATRAO and others— Defendants 

—Appellants 

versus 

l, \X MIC R AN O —P LAI N T IF F 

RESPONDENT. 

Hindu Law—Joint family—Antecedent debt, 
what is—Reasonable enquiry— Necessity—l ur- 
chase of ancestral property of near relative— 
Immoral debts—Connection between loan and 
immoral act, proof of—Contract Act (I A of 1672). 
s —Uncoils cion able bargain, what is. 

Per Drake-Brockman, J. C., and Batten, 
A. J. C., (H alii fax, A. J . Cdissenting):—A 
debt borrowed by a Hindu father on the se< unt v 
of the joint family property does not constitute 
an antecedent debt so as to bind his sons bv a 
subsequent mortgage effected for the discharge 
of that debt, and it is op=n to the sons, when a 
suit is brought to enforce the latter mortgage, 
to plead that the earlier one was not justified 
by legal necessity, [p. 643, col. 1.] 

Mathura Misra v. Raj Kumar Misra, 62 Ind. 
Cas. 132; 6 P. L. J. 5 - 6 ; - P* L. T. 407; (i 9 21 ) 
Pat. 245 (F. B.), Chet Ram v. Ram Singh, 

b 7 Ind. Cas. 569; 44 A. 368; 3 F. b. T. 363; M 
M. L. T. 50; 43 M. L. J. 98; 16 L- W. 89; (1922) 
M. W. N. 455; 4 u - P- L. R. (P- C.) 64; (1922) 
A. I. R. (P. C.) 247; 3 P. L. R. 1922; 24 

Bom. It. R. 1231; 2 7 C. W. N. 150; 49 I. A 228; 

21 A. I4. J. 114; 37 C. L. J. 79 (P. C.), referred to. 
Sahu Ram Chandra v. Bhup Singh, 39 ind. 

Cas. 280; 39 A. 437; 21 C. W. N. 698; 1 P. I/. 
W. 557; 15 A. L. J. 437 ; *9 Bom. L. R. 498; 20 
C. L. J. x; 33 M. L. J. MI (1917)^. W. N. 439; 

22 M. L. T. 22; 6 L. W. 213; 44 *• A - *26 (P. C ), 

interpreted. 

Per Hallifax, A. J. C— What is in fact 
an antecedent or pre-existing debt due by 
a Hindu, for the satisfaction of which he 
would be entitled to alienate his sous' .‘bales 
in the joint family property along with his own, 
if lie had not mortgaged that property as security 
for the debt at the time he incurred it, does not 
change 'ltsPMliaracter as an antecedent-debt 
due by the father for which he is entitled to 
alienate his sons' shares, merely by rearon of his 
having executed a void mortgage of those shares 
along with the valid mortgage of his o.wn when 
he first incurred tfie debt. |j>. 649, col. 2; p. 650, 
Col. I.] 

If, however, the first jfc^rtgage was executed 
only as a blind with the knowledge that it was 
invalid and with the intention.of executing an¬ 
other, after the debt had hadt> lue to ripen into 
a deceptive appearance of being an antecedent- 
debt, it would not be antecedent' at all at tlic 




time of the execution of the second mortgage, 
[p. 650, col. 1.] 

Arumugham Chelty v. Mulhu Koundan, S 2 
Ind. Cas. 325; 4-' M. 711; 9 L. W. 5O5; (1919) 

V. N. 409; 37 M. L. J. 166; 26 M. L. T. 96 
(F. B.), relied on. 

The doctrine of reasonable satisfaction after 
due enquiry as to the propriety of an alienation 
of joint family property by the manager of a joint 
Hindu family applies as much to the care of an 
antecedent-debt as to family necessity or pre¬ 
ssure on the estate, [p.651, col 1.] 

Per Drake-Brockman, J. C •—The duty of the 
father or other manager of a joint Hindu family 
is to manage the property of the family for the 
benefit of the family. He is not entitled to 
encumber the propeity for the purpose of acquir¬ 
ing ancestral property belonging to a near re¬ 
lative. [p. 644, col. i.j 

In order to exonerate himself from liability to 
p iy liis deceased father’s debls on the ground of 
immorality, a Hindu sou must establish a con¬ 
nection between each particular debt and some 
act of immorality of the father for which the 
debt was borrowed, [p. 648, col. 1 ] 

Dilli Singh v. Bina, 44 Ind. Cas. 506; 14 N. 
I, R. 41 at p. 50; Bobu Singh v. Bihari Lai, 30 A. 
156; 5 A- h. J. 175; A. W. N. (1908) 61; Bhagai 
Mai v. Abdul Karim, 34 Ind. Cas. 23; I P. L. 
J so; 2 P. L. W. 430; 20 C. W. N. 797, relied on. 

A bargain is unconscionable within the mean¬ 
ing <,f section i0 of the Contract Act, when it is 
such that no man in his senses and not under 
delusion would make cm the one- hand and no 
honest and fair man would accept on the other, 
[p. 648, col. 2.) 

Deorao v. Ambadas, 43 Ind. Cas. 95 2 1 M 
R. 21, followed. 

Appeal against the decision of the Dis- 
tr’ct Judge, Ho.-Langabad, dated tlic iCtli 
June 1920, in Civil Su t No. 1 of 19 * 9 - 

Mr. K. K. G.indhe, for the Appel In nls* 

Mr. Gupta , for the Respondent. 

JUDGMENT. 

Drake-Brockman, J. C. {September 15, 
192 1).—In the suit out ot which this appeal 
arises the plaintiff, who is the respondent 

in this Court, sued t 0 recover Rs.i 4 » 5 C0 
for principal and Rs. 16,839-4 for interest 
and compound interest to the date tf 
suing and, in default, for foreclosure of 
the property mortgaged in Exhibit P*i* 
That document was executed on the 28th 
March 1912 by one Narain Rao, who 
died before the suit was filed, and his 
eldest son Ganpat Rao. Narain Rao exe¬ 
cuted the deed not only tor himself but 
also for his four minor sons who with 
Ganpat Rao are the defendants in the 
suit and the appellants to this Court. 
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Exhibit P-1 shows the total considera¬ 
tion’ of Rs. 14 500 to be made up as 
t ollows:— 

(1) Rs. 7,605 . .Old debts due to the 

mortgagee. 

(2) Rs. 3,977 8 . .Due to other creditors 

whom the morti agee 
undertook to pay. 

(3) Rs* ",917-8 ..Cashadvance. 

The details of the five items making up 
the first head are as fol'ows :— 

{a) Rs. 3,493-4 «.Due under a mortgage 

" (Exhibit P-2) execut¬ 

ed by Narain Rao 
alone on th e 30th 
April 1907. 

(W Rs. 1,123-14 .. Dae under a mortgage 

(Exhibit P-3) execut¬ 
ed by Narain Rao tor 
himself and his sons 
Bhim Rao and Ram 
Rao and by Ganpal 
Rao on the 21st 
September 1907. 

(c) Rs. 3,123-6 • .Due under a mortg?ge 
-* •-*■ - (Exhibit P-16) execut¬ 

ed by Narain Rao 
alone on tne 29th May 
1908. _ ... 

(i) Rs. 803-8 ..Due on a mortgage 

(Exhibit P-4) execut¬ 
ed by Narain Rao 
and Ganpat Rso on 
the 24th November 
_ 1910. 

(#) Rs. 1,440 0 ..Due to the plaintiff 

because he had sur¬ 
rendered a lease (Ex¬ 
hibit P-5) of striand 

‘ . granted to him by 

the executants of 
Exhibit P-i in return 
for a cash advance. 

The total of these items is Rs. 9,984 
out of which the mortgagee remitted 
Rs. 2,179 and accepted a separate con¬ 
veyance of a house belonging to the exe¬ 
cutants in lieu of Rs. 200, the net figure 
thus reached being Rs. 7,605. 

The second he .d comprises the following 

Items :— 

(a) Rs. 850 ..Due to one Manakchand 

Under a mortgage (Ex¬ 
hibit P*6) dated the 
ioth September 1911, 
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( b) Rs. 1,250. .Due to one Sarupchand 

on three bonds. 

(c) Rs. 500 . .Due to Rai Sahib Sunder- 

laj. 

(rf) Rs. 1,250. .Due to Waman R?o ar.d 

Jairr.mji Banias under 
an agreement (Exhibit 
P-n) dated the 8th 
April 1911. 

( e) Rs. 127-8. .Rue to Arjun Kirar under 

a decree dated the 
29th February 1912. 

The third main item was admittedly 
paid in cash to .Narain Rao and Ganpat 
Rao before the officer by whom Exhibit 
P-i was registered. 

Exhibit p-i includes a stipulation to 
pay interest at one per cent, per mensem 
yearly until satisfaction, any interest ret 
punctually paid to be treated as principal 
and itself to carry interest at the afoie- 
said rate. The mortgagors undertook- to 
pay in full within four years and in cle'ault 
to suffer foreclo. c ure of the mortrajed 
property. 

The plaint alleges that the entire mort¬ 
gage-debt was incurred for the benefit and 
necessary purposes of the family and is 
thus binding on the defendants. 

Ganpat Rao filed a written statement 
raising a number of pleas with some of 
which we are not now concerned. He 
adm.tted the items shown in Exhibit P-i 
as due under Exhibits P-4, P-6 and P-11 
and those shown as due to Sarupchand, 
Rai Sahib Sunderlal and Waman Rao as 
well as the sum paid in c?sh before the 
registering officer. He also admitted that 
Rs. 127-8 was due to Arjun Kirar under 
a decree, but pleaded that the plaintiff 
never j>aid the decree-ho’der who tock 
out execution and recovered the money 
from the judgment-debt or. The balances 
shown in Exh'bit P-i as due under 
Exhibits P-3 ar.d P-16 wae denied. In 
respect of Exhibits P-2 aid P-3 detailed 
allegations wer< put forward which will 
be dealt with later on. The objection to 
the amount shown as due under Exhibit 
P-16 was based solely on the ground that 
the agreement therein to pa> interest at 
2 per cent, per memem was obtained by 
undue influence wl ich the plaintiff • was 
in a position to exercise as a creditor of 
the family and a professional moneys 
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lender. With regard to the lease, in return 
for surrenderiug which the executants oi 
Exhibit P-i acknowledged Ks. 1,440 to 
be due, it was pleaded that the plaintiff 
hid been in possess.on ol the land tor 
30 years and that he had in that 
time realised all he could justly cla.m. 

The minor deiecdants put in a sepa¬ 
rate written statement alleging that Karain 
Rao had no need to b01 row at the date 
of Exhibit p-i; that the moitgage-d<.bt 
did not constitute an antecedent-debt; 
and that ‘ it was not incurred tor any 
purpose which would suffice to make it 
binding upon them. They alleged gener¬ 
ally tnat Nuiain Rao was a nu.n of 
immoral habits who used to waste ^ good 
deal of money in gambling, but th s 
allegation was not definitely connected 
with any sp.cfic pon.ons 01 the ustens-Lle 
Consideration lor Exfi bit P-i. 

Tue lol owing are the issues with wli.ch 
we ore concerned ju connect.on with these 
deiences.— 

“ (2) Was the consideration t .s shown 
in the mortgage-deed in s^it not paid to 
the mortgagors and, if so. what portion ol 
the consideration was not jaid to the 
mortgagors ? 

(3) Was any portion uf the debt secur¬ 
ed by the deed in suit a a uutecedent- 
debt or was any port.on ui .t, ana u so 
wh.Jt portion, i-curieu by the mortgagors 
for le^al necessity ? 

(4) Was any portion of the debt in 
que tion in.urnd Ly Karain Rao, lather 
or the dereudauts. lor immoral or gambl¬ 
ing purposes and, ii so, what por¬ 
tion t 

(5) Was the speculative or gamblirg 
portion of tie debt, n any, incurred Ly 
Naiaiu Rao at the instar.ee ol the plaint¬ 
iff? 

(6) Were accounts of the old debts 
included in ti e d-cd in suit nut explained 
to tire executants and were any sums not 
due to trie plaintiu included in tue con¬ 
sideration and, it so, what was the total 
of such sums ? 

( 7 ) What portion of the debt sued 

lor is binding on the several del end- 
ants ? 

(8) To what relief is the p’aintiff en¬ 
titled against the delendants 10-utly ci 
severalty. 


1 * 9*6 

Tne District Judge, who tried the suit, 
found that all the items ol the con¬ 
sideration set out in Exhibit P-i were 
duly established, the deiendants having 
failed to prove any ol tbeir allegations 
in this connect.on He also held that all 
the items under he ids (i;and (2) above 
given constituted antecedent debt and as 
such were bind-ng on the minor del end- 
ants as well as on Ganpat Rao. The 
sum o. Rs. 2,917 paid beioie the Regis¬ 
tering Officer was held not to be antece¬ 
dent-debt and not to have been taken 
for the benefit of the joint family: tlis 
portion of the Consideration was, there¬ 
fore, declared binding on the shares of 
H ar.rin Rao and Ganpot Rao only. The 
1 ourtn issue was answered in the negative 
tor want of tpecilic evidence indicating 
any connection between certain habits if 
NaTam Rao and any cf the items in suit. 
Tne tilth issue was also decided in the 
n^gut.ve and ou the sixth the plaint fi's 
evidence was held to establish that Ex- 
h bit P-i was executed alter the ac¬ 
counts Had been explained to the execut¬ 
ants. 

In the result all the aefendants were 
held liable lor Ps. 11.582-8 out of the 
P- uj‘Pul with corresponding interest as 
cl .lined up to the 10th December 1920 
till wuich date the time lor payment was 
allowed. For the rest ol the principal and 
correspondiug interest Ganpat Ruo alor.e 
was odd responsible- The minor defend- 
anto* share cl the mortgaged property was 
put at two thirds. 

In the memorandum of appeal the bind¬ 
ing nature oi ihe principal sum of 
Rs. 11,592-8 lor wuich all the defendants 
have been held rtspons ble, is fitn’ea. M 
t a e ueanng, however, hi: contention w^s 
not pressed in respect of the 1 oil owing 
items .— 

(1) Rs. 470 out of the total conside a- 
tion (Rs. 1,270; for Exhibit P-16. 

(2) Rs. 1,250 due to SurupcLand. 

(i) Rs. 500 due to Rai Sahib Siln- 
deriaj. 

(4) Rs. 1250 due to Waman Rao and 
Jaixamji. . 

The total of these four items is Rs. 3,4 70. 

The appeal was beard on tue 17th March 
last at which time a Bench of three Judge 
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of this Court was about to consider the 
jut^merit of the Privy Council in Sahu 
Hzm C'kindft v. Bhup Si'igh (i). Three 
separate judgments were delivered on 
the 5lh August, the conclus ous reached 
being that a debt borrowed by a Hindu 
father oa the security or the joint family 
property does nut constitute an antecedent- 
de:>tso as to bind Its sjiis b}* a subse¬ 
quent mortgage ejected for the discharge 
of that debt and th‘t it i s open to the 
sous when a suit is brought to en f orce 
the later mortgage to plead that the ear¬ 
lier one was not justified by legal necessity. 
We are, in my opinion, bound by th.se con- 
• elusions and I proceed to consider the 
grounds ot appeal on the basis of them. 


The first item to be considered is that 
secured by Exhibit P- 2 dated the 30th 
April 1907. Tne defendants* story of this 
transaction is set out i n the second and 
third paragraphs of Ganpat Rao’s written 
statement. Ha rain Rao’s step-brother 
Gambhir Rao owned a io-a n nas 8-pies 
share in Mouza Siwari and the entire 
village of Umri, but this property was 
about to be sold by the Collector in exe¬ 
cution of a decree. At the instigation of 
th: plaint hi Narain Rao determined to buy 
the attached property bimsell and by 
private negotiations with the Collector ar¬ 
ranged to purchase it for Rs. 20,000, of 

• a, . I^.ooj, himself by 

selling his aucejtral share of 2-annas 8- 

pies in Mouza Bigoda, the plaintiff un¬ 
dertaking to deposit the bila n ce. Exhib t 
P-2, by wh.cu Narain R?o mortgaged his 
ancestral share of 5-annas 4-pies in Mouza 
S.iwari # yt\s in reality a m*re.y nominal 
transaction executed because the plaintiff 
had given tbe undertake aforesaid. The 
document itself described the money as 
required to emble Narain Rao to deposit 
the purchise-money. it was followed on 
the 21st September 1907 by Exnibit P-3 
which is tor a total consideration of 

+*k 5 °' ° f ‘J rluch Rs I0 ’OO0, repre- 
£ at l sum^aSout to be deposited with 
the Cjllector by the plaintiff and Rs. 2,950 

N.% 8 - 3 ? p 1 ^ w 8 ‘rc^° ; 3 ? ^ W 21 c. w. 
I/.' R. 498; jr V 7 i Z9 , Bom : 

U; T -.«;«w. , 1 3i\, i: 


a cash advance actually paid to Narain 
Rao on the 28th September i0o> when the 
docunent was registered. Ths second 
transaction tuo was described 11 the written 
statement as wit hout con v deration, though 
the paintiff admttedly deposited 
Rj. 10,000, as promised in Jtlarch 1909. 
The defend inis* vi e wot the plaintiff's con¬ 
duct in the matter is best described in 
the words of the written statement which 
runs as f ollows ;— 


“ When the accounts were r djusted the 
phintiff wrongly charged interest for the 
period from the 21st September 1907 to 
Mirch 1909. The transaction of purchas¬ 
ing tbe village shares of Gambhir Rao 
(n-annas 8-pies of Mouza Sawari a n d 
16-annas of Umri) was speculative and 
gambling transaction and was entered into 
at the plaintiff's instigation who wanted 
to acquire all the family property including 
the property to be purchased. The pro¬ 
perty thus purchased for Rs. 20,000, was 
subsequently sold by the defendant's 
father along with the ancestral family 
property (a 5-anna 4-pies share of Mouza 
Sawari) for Rs. 19,500. The defendant 
also urges that the amounts received by 
the plaintiff from the sale of Mouzas Sawari, 
Umri a n l occupancy land of Mouza Sawari 
house (?) were more than sufficient to meet 
the just amount of debt then due on that 
dite including the havala amounts admits 
ed by the defendant Ganpat Rao.” 

Tne plaintiff denied the allegations thus 
mideagainst him. According to his writ¬ 
ten rep*y Narain Rao in purchasing Gam¬ 
bhir Kao's property acted on the suggestion 
of the Col ect,r. The plaintiff advanced 
Rs. 10,000 and kept the money in deposit 
for payment to Gambhir Rao’s creditors 
as the Collector might r e quir e . Interest 
was fairly claimable seeing that the 
pi intiff having ear-marked the money in 
tuis way could not use it lor his own pur¬ 
pose. 


As already stated the District Judge 
found that consideration was actually paid 
for Exhibits P 2 and P-3 as mentioned 
therein and tne correctness of this finding 
is not contested in appeal. With r e gaid to 
Exhibit P-2 it is urged that there is no 
evidence to establish legal necessity for 
the purchase of Gambhir Rao’s property 
or of actual benefit to the family f ©m 
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the transaction. 1 or ti>e respondent on 
the other hand :t is contended that it 
was be.ieiici-J to keep in tue lamilv tie 
imnoveable property \vh ch Gan.bLir Ri.o 
was a x>ut to lo«e and that acco T ding to 
the defend.n s' own allegations N-ta u 
Raj’s citjte was wor.h Rs. 2 1 .klis with 
an anuml incone of Rs. 6 ,ooj so tnat l*e 
was in a portion to cquirc 1 is step- 
b r otner's estate. In reply it is urged lor 
the appe lants that tne defendants also 
ad ni.ted Narain Rau's debts to have 
almost reached Rs. 13,000 in the year 1905 
anl ihit what was purchased lrom G«im- 
hhrRjo was soldin AJjy 1911 along with 
the rest (a 5-anuJS 4 pies share) of 
Mj iZa Sjw-.ri tor no mare thou was paid 
to Gatnbbir Rao. 

Iso authority has been cited to us on 
behjlf of the respondent for the pro¬ 
position that the father as manager for 
the joint family property is ent tied to 
encumjer it for the purpose of acquiring 
ancestral estate beGnMag to a neir re¬ 
lative. The entiment wh ch prompts 
sn:h an acquisition :s li.u table enough, 
bat I a n an ible t > ihiuk that its giutiiica- 
tion jus.ifies an> alienat.ou of mimo. eab;e 
propart}.. The duty of ti.e .other or other 
maajger is to manage the property o the 
joint tamiiy to wnicli he himsei- belongs 
tor the beaefit of tn.t family. The danger 
to Gambhir R.io's estate is not shown to 
hi/e been attended wi h any corre^onu- 
ing dinner to that 01 Narain Rio and the 
respondeat has not attempted to show 
tine Nirain R .o*s tomly gained anything 
beyonl temporary satisn.c i> n of taii-i.y 
pride by acqu rin; what Gauibbir Rao 
was cjmpe led to put witn. The hnal 
result of tne transaction entered into with 
the object of acq..ir ng Gambhir Ra-**s 
property wis th .t J\ara r n Rao lo»t bs 
snare (2-anaas 8-pies) of B.godn, tLe 
entire villages of S^wor. and Umri and 
some absolute occupancy l.tni .n Saw«.ri, 
recei/ing from the pljiutTl Rs. 2,000 only 
anl bAng left with liabilities aggregating 
on tae dite o: E*nibic P-i, Rs 4,617-2-0 
under Exhibits P-2 and P-3. There"was 
thus a heavy loss of imtnneable property 
in space of ioar years, and this was in nj 
Sense necessary and has not been sho.vn 
to be e,*ea reasonable and proper. There 
stems indeed to be good ground for sus¬ 


pecting that the pJ&intiff put Narain 
RdO lorvvi-id as pi rchaser oi Gi m'jhir 
Rao’s property because he kt ew tLai a 
puich.se by Garni hir Rlo's step-liolhir 
would be regarded with mere favour by 
the l)eputy Conm i signer than cne lya 
Marwan 11 oney-Under and tl at he thus 
prep red the way for eventually beccning 
tiie o\Noer himself. In my opinion the 
shire of the minor defendants should not 
be he’d liable for any part of the bal: me 
due under Exhibit P-2 which is included 
in the consideration for Exhibit P-i. 

Turning toExhbit P-3, the plea d nf s 
in respect of wh ch have already. 1 etn 
given, I have ton .tee in the fir.-t place 
that ti e deleu lout Ganpa t Rao tl cuj h a 
minor at ti e time *\as a party' to this 
document and th^t it was execuled by 
N.iianRao on I el alf of Bhim Rao and 
Ram Ra u aLo. Why the def< ndant Kashi 
Rao, who appears to be older then Rs-rn 
Rao, was not included has not be<m ex- 
pla’ned. The deiendant Baba was a emit t- 
edly still unboin in 1907, the plaint M t ncd 
on the 13th January 1919 showing h nr 
then as ten ye rs old: as, howe\tr, he 
was born on the dale of RxLibit P-i 
(20th March 1912) it is open to him 
to question the character ol the con¬ 
sideration lor that transaction ar.d we 
hive not been asktd by the panth- 
resionitnt to exempt his shire 1 rom 
li-b it> onthe stieug h o. Us non exist¬ 
ence in the >\ar in wiiich Exh b ts P-2 and- 
P-3 were executed* As to Rs. io.o* o out 
of R-. 12,950, the to al coi.s den lion oi 
Exhbit P-3, 1 ha’.eu.ready stt cut the 
fi.cts wh ch are concluti\c-, Rs. -, 95 ° *as 
paid in ihe pre.-ence of the Regsteiing 
Officer and is described r s for mak ug 
paym c nt towaids debt. What this debt 
was is not stated ntle deed or shown 
by the evidence recorded in tLe present 
suit. Accuidm* to the argument addie-‘s- 
ed to us for the pla .ntiC-resp< Ldei t in 
connection with the .‘ch c n e for 1 cgu ring 
Gambh r Rao's property N&rain Rao bad 
h ms elf a valuable estate in 1907 a cd tie 
defence incl' d<d a similar allegation. The 
pluiuliif, th r e tore, should ha\e exercied 
considerable care belor e making a cash 
adv nee for the payment of alleged debts. 
Moreover, in such a case it is usual lor 

the mortgagee to get the several creditors 
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Rtk f ] tJie: T respec f ive claims expressly men¬ 
tioned in the document. In these c r rcum- 
stances I conclude tha t the balance due 
UTder Exhibit P-3 with coi respond' rg 
iriteiest should not be treated as binding 
upoi the shares of the minor appellants. 

‘ The next item contested in the appeal 
^arises o-itot Exhibit P-16, the total con- 
side rat on for wh'ch was Es. 1.270. For 
Rs. 470 the appel'arts accept liab ; lity. 
Rs, 800 a re shown by the document to e 
been received bv Nar .in Rao, theso'e exe¬ 
cutant, in cosh on the date feQthltfnv ieof) 

•on which it was executed. Tho deed’wh : ch 
•mortgages three entire ' i lages (Phara, 
JJnri and SawarO, ha 7 f K r npnr and an 
8-’):es share in B'.rodn to secure re-pa v- 
meut within four months of Rs. 1,270 w th 
interest at 2 per cent, per mensem. d f, ts 
not show why the cosh advanced was 
required, and in this comect'on it has to 
be remembered that only e irht months 
previously Narnia Rao had obtained 
Rs. 2 050 in cash from the plain 4 iff under 
Exhibit P-3. For the plaintiff-respond¬ 
eat it is Conceded that if the low as 
•to the nature o e an 44 ant.ecedert-debt " 
is os to id down by the Full Bench none 
of the defendants can be he’d bo-rd 
by so much of thepiincipal of Exhib ; t 
P-i as Consists of Rs. 800 secured bv 
Exh bit P-16 and interest under that 
‘document. 

There is similarly no opposition on the 
P° rt o the respondent to the appellants’ 
co itealion based upon the nature o' Fx- 
diibit P-4 which was executed bv No rain 
Rao 2nd Ganpat Rao on the 24th Noven ber 
1910. Bv this document most o' the same 

property as was mortgaged by Exh;b : t P-16 

was again er.’cumbeied to secure re-pay- 
ment within twp years of Rs. 6ooadvrr.ced 
in cash w£h interest at 2 rer cei t. per 
mensem. The document recites that this 

f a y off debts due 

* T «?„, 1 ‘ ~ ai S .? h,b Suidpr’al p n d other 

Af “J 1 ? 1 ' T ho died >» ’919. was 

Rleh n,a th M +^h U ' t J he ,e g' tini! ' t e son of 
l th ’ paternal rra.ndfather of 

a 2 . d < ? 3r ’ bhir Rao. He was 
thus Nara.n lUo’s fi rst co,si„. The 

w' rT W . 7 d °“ e Nath, la! IP. 

W. N•>.()) On attesting wit n r S fl. to prove 

San tra .^ acfion * ln examina- 

won-in-chtef • this withess said fi-■ - 



“ Nnrain Rno when borrowing this 
mo iev su’d that he wanted this for agri¬ 
cultural purposes but Fe did not specify 
the purpose.” 

In cross-examination, however, he 
said :— 

“I do not rememTer why* tie debt 
o' Rs. 600 secured by m ortg ag e-ber d 
(Exhibit P-4) was borrowed by Narain 
Rao. A 1 ! tlirt Nr rain Rr.o said ivar) 
that he wanted the money 1 or payirg 
olt the debt o f son e of the creditors. 
I do r ot ren*ember if the pla’r.tif! a sled 
Nararr. R; o to rive the nrmes of the 
crecTots. No rccouj t was n r.de in my 
preser.ee. I do rot recollect how I hap’ 
per.ee] to be present at the tin e when 
this bond (pa- e 4) was written. When 
I reached the place the bond was being 
wrlien" 

Am .rehard (P W. No. 22) who has 
been in the plaintiff's service for over 30 
years sa ; d nothing about Fxh b t P-4 
and i.i this Court the plaintiff-resp01 d- 
ent's Counsel admitted his inability to 
show how much was due to ronaji.Rd 
Sahib Sunderla] ar.d each of the nr.raired 
creditors respectively. In these c ? iriin¬ 
stances the .appeal must succeed ps lo the 
item o' Rs. 803-8-0 with corresponding 

interest so far as the share of the minor 
appellants in the mertraged property is 
cocernrd. The appellant, Ganpat Rao, 
was a major at the date of Exh'bil p-4 
and havii g s : gr.ed the document 1 imstlf 
is bourd thereby. 

The next item for cors‘deration is tlat 
of Rs. 1,440 rerTese; ted ir Exhibit P-j 9s 
due under the 1 ea c e (Fxh bit P-*) executed 
by Narain Rao and Grnp?t p a o on the 
29th May 1911 i:i ‘he plaintiff's favour 
Bv the latter document Rs. izco vas 
taken m cash on the security ‘of a sir 
field, ar e n 51*61 seres, ir. Motiza Baroda 
the Plaintiff beirr aulhorned to hold Ihe* 
field for 30 vears in satisfaction of the 
advance and then to reti r r it to Na ra r n 
Rao who was to be liable thiourhout for 
t.»e rerta’ assessed upon the lard. Ex- 
hib : t P-c cortp.ii s no ir dicat'or ’rf the 

purpose for which the money was requir¬ 
ed ar.d the plainer adduced no ev'dei ce 
to expla'n this transact'or. The .ciibe, 
Jw.la Prasad (P...W v Net. .?),.*o«fld 'flay 
nothing as to the puipose f or which the 
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monev was taken. For the plain tiff-re¬ 
spondent it is urged that this lease was 
cancelled for the pu rpOc es of Exhibit, p- 
I, the d<*bt being treated as an ordinary 
n nsec’-red debt, and so should now be 
regarded as 44 antecedent ”. The defence 
regarding this lease included a n alteration 
that the nlaintiff enio^ed the profi f s of 
the 1a~d for a rear, but none-the-less 
addel Rs. 240 to the principal bv wav 
of interest and this was not den ; ed by 
the plaintiff. I am not prepared to 
accept the respondent's contention 1 hat the 
nature of the advance made under Ex- 
h : bit P-5 was changed by the arrange- 
me n t in Exhibit P i for the cancellat'on 
of the 1 ea«e. The so-called lease w«s 
Teally ?. usufructrnn* mor 4 g^pe. the rl? ; nt- 
iff being required to realise hi- debt in 
full from the usufruct : See Manikchand 
v. Vishnoo Govini (2). And in any view 
of the legal character o f the transaction 
it 19 impossible to say what amount 
the executant would have been able to 
raise if no security in the *hape of joint 
family property had been furnished. T 
think, therefore, that the minor appellants* 
share of the property moTtraped by Ex¬ 
hibit P-i should not be bound by this 
sum of Rs. 1,440 with its corresponding 

interest. 

It remains to consider the nature of 
two out of the five items in Exhbit 
P-i which made up the second main 
portion (Rs. 3 .977-8-0) of the considera¬ 
tion for that Exhibit. Of these the first 
is a sum of Rs. 850 described in Ex- 
hib t P-i as ^ due to Seth Manakch^nd 
under a registered moitracf-deed dated 
the loth September ion. Th : s rrortrare 
is Kxh b t P-6 which was executed hy 
Narain Rao alone. The principal amount 
secured is Rs. 750 advanced in cash 
which NaTain Rao undertook to re-pay 
"ith interest at 2 per cent, per mensem 
withmtwelve months. The property mort¬ 
gaged comprises an 8-pies share in Mouza 
Bogota together with six ntalik trahbuza 
plots. The document recites that Rs 7^0 
was required to comoly with an order 
passed by Rao Bihndur Anantlal. Extra 
Assistant Commissioner which entitled 

(a) n Ci M, R, ^ 


the executant to cancel certain leases 
given to Lachbmi Narain Khand^wal of 
Multai and Nema Ban’a of Ser.uriara. 
It is plain that the money was raised on 
the security of Ihe joint family property 
and consequently camot constitute an 
antecedent-debt. It is urged for the 
plaint ff-respordert lhat the sums due to 
Lachhmi Naiain and Nema were ascer¬ 
tained by the Debt Conciliation Board 
over which Rao Bahadur Anantlal pre¬ 
sided in IQ04. The proceedings of this 
Board were referred to in para? r«?ph 3 of 
the written statement for the mii or rp- 
pcllants v h'ch was fi'ed by their PIe? dcr 
on the 26th July 1919. The witnesses 
who deposed to th ; s transition are 
Rathur.ath (p. W . No. 9), an attestirg 
witness, and Suhhakarm (P. W. No 17), 
the son-in-law of the mortgagee MonPk- 
chard. The latter proves that Rs. 750 
was paid by the p'aint'ff to Manakchard 
on the 1st April 1912, but neither throws 
any light uprn the nature of the previous 
transaction with Lachhmi Narain and 
Nema, nor has a copv of the order passed 
bv the Debt Conciliation Board been filed. 
Manakchand died in IQ13. Lachhmi Narain 
was examined as P. TV. No. 16 and depos¬ 
ed as follows :— 

"I had taken a lease of Deu Gond’s 
field in Mruza Ghana. Narain Rao 
tnalgttxar of Ghana sued me for cancella¬ 
tion of the deed and he had to pay ire 
Rs. 600. The sum of Rs. 600 was paid 
as follows’—Rs. 450 to me and Rs. 150 to 
Nema Bania of Sendurjana. For mak¬ 
ing this pavment of Rs. 600 Narain Rao 
borrowed them from Manekch^nd Sher 
S’ngh of Bidnrr. This payment was made 
about eight veers ago. Nema Bania of 
Sendurjana is dead. He was my partner 
in the lease of Deu.. ..The payment was 
made in the Court of Air. Anantlal, Extra 
Assistant Commissioner.’* 

It seems clear from this explanation 
that Narain Rao spent Rs. 600 out of 
the advance secured by Exhibit P-6 for 
recovering certa'n lend in one of his 
v T l!ajres, and to th's extent I thirkfhat 
the mortarge effected by that document 
was binding upon the ini D t family. - There 
is. However, no evidence regarding *he 

balance (Rs. 150) of the advance which 
according to Exhibit P-6 would have beta 
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taken- as represented by the cost of the 
transa tion, but could not rePsonrblv have 
^reached so large a figure. I would, there¬ 
fore, allow os binding upon the minor ap¬ 
pellants* share in the property mortgaged 
by Exhibit P-i Rs. 680 only out of the 
-item of Rs; 850 t'» which will be added 
corresponding interest. 

. For an explanation of ti e last item, 
mmelv, R«. 127-8-0 due to Arjun Kirar 
on account of the decree passed bv the 
.Munsif of Betul inSuit No. 300 On the 29th 
February 1912, reference is recessary to 
Exhibit P-19. No copy of the iudgment 
,or decree obtained by Ariun Kirm has 
been filed and it is impossible to ascertain 

from.the record the nature of the decree 
# in question. It appeers, however, from 
t Exh ; hit P-to that Ariun Kirar execulrd 

the decree before the plaint tf could pry 

oftthe amount as he undertook to do : n 
Exhibit P-i. The pi.intiff, therefore, pa‘d 
Rs. 127-8 incash to Narairi Rao and G?npat 
Rao on the 22nd April 192 r. Exhibit P-19 
.be’ng their receipt for the money 
Th : s- payment was admitted by the 
plaintiff s Pleader in an unverified 

'endorsement upon the plaintiff's written 

reply to the written statement fil'd for 
the minor defendants. These beirg the 
facts I am unable to think that the minor 
appellants* share should be m r de li?1 le f or 
this money; Tt is clear th-t Nr min Pro 
and Gamat Rao were able to meet Amin 
Kirar s decretr 1 cla*m wit h' ut assist a re e 

from the plaintiff and there is nothing to 

show why having so met it thev om'tted 
to : have the amount, credited to the 
mortgage . account instead of trking 
it away in cash. Tips item, there r ore, 
Y !t , h <^r respond ; ng interest will he 
deducted ftonj t e sum recoverable from 
the m nor appellants’ share. 

It iaUnecessary to consider ground Iso. 2 
of the appeal as I hivealreadv held that 
no part of the balance due under Exh'hit 
P -3 shou*dbe treated as bind ng upon the 

share of any of the appellants. The point 

u'aH? C -^ ere . d by the s^th issue and 
is dealt with m the latter part of 

^e lower Court’s 
judgment. Were it necessary to deride 

1 be unable to differ 

from tha District Judge*s view. The 
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sum of Rs. 10,000, which ISataiii was 
obliged to borrow from the plaintiff in 
order to make up the price of Gambhir 
Pan's estate, was ear marked for the pur¬ 
pose and the plVnfi^ cannot be held 
responsible for ihe de’ay which occurred in 
making the money over to the Col’ertor. 
It oppearsfrom ti e evidence of the plaint¬ 
iff-respondent *s servant Copal Fro (P. IV. 
No. 18) that Oombhir Ran had to pay off 
certain mortgages ke r erc he con’d give a 
clear title and that the purchase-monev 
w°s withheld t 11 Ihe title hrd been cleared. 
This course her. eft ed NrrainP.ro and I 
think that tl e pteintif! was entitled to his 
interest from the time that the money 
wasset rs'de for Nnain Pao’s use. 

The third groun 4 of appeal is concerned 
with the to’ rlh r.nd fifth issues wh ; ch the 
appellants contend to have teen wrongly 
decided inthe l«*wer Court’s oth and loth 
paragraphs. 7 n 1 h's cct nectior, however, 
we have been referred for the appellants, 
to the evidence of four witnesses only, 
namely. Brruji (P. W. No. 2), Raghunath 
,Rao (T>. W. No. 3). Yado Rao (D 
W No. 4) and Panna <T>. W. No. 8 ). 
The first named deals ?n providers at 
B-goda and deposed that Nnrr in Rao 
obtained from him provisions worthRs. i: 3 
in the mirsr o' the three years from iCf2 
to locator dr reirg rf’s. RsghunctbRao, 
a son of NarainRao’s cons*21, was in his 
sen ice for tl ree yerrs 20 ya e rs ago. Fe 
deposed as r o”ows:— 

' "Nam in Pro was of a licentious charac¬ 
ter md was ex 4 ravrgant in bis expenses. 
Fe did not listen to grod edxice. For 
these reasons 7 gave uv his srnice.” 

Yado Rao, after descritjrg Nr.rain Rao 
as a lment'cus nanvho wouVl rot h’sten 
to fh»* food advice o r others, gav e the 
following details in oross-exr irinat-'on:-— 

"Tie had foi'r rrfi , *° prostitutes in his 
k-*e vng at a time. These were Dilavarjnn 
andB'.nna. D lawarian was a Muhomadfn: 
In our caste a person is not outcasted if 
he keeps a Muhammadan woman as h ; s 
nrstress. Na.rain Rao had married four 
wives and his brother Gambbir Rao 
married three wives. His father Jairam had 
two vives and two prostitutes in his keep- 
irg. Narain Rao followed the example of 
his father. Ganpat Rap, son of Narafn 
Rao, hasjdso three wives fa his house. Xi| 
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our caste to havethreeor four wives is not 
considered a bad th : ng.’ > 

-Banaa, the last witness, Is evidently 
one of the dancing girls mentioned by 
\ r ado Rao. She said:— 

“I used to dance ond s'ng at Narain 
Rao’s house on occas ; ons of marriii e and 
On other occasions four or five times e\ery 
year. I used to go to his house for eijht or 
nine years. I cannot say what 1 was paid 
cn each occasion, but I used to get about 
Rs. 400 a year. He had also had inter¬ 
course with me, but I was n /t separately 
paid for it. The sum of Rs. 400 a year 
was inclusive of all my fees.” 

.Ian unable to find upon thi* evidence 
that Narain Rao’s relations with loose 
women account in any way for his need ot 
money. Moreover, the w’tnesses entirely 
failed to establish any connection between a 
particular loan and expenditure upon such 
women. That a H : ndu son mu3t estnblish 
such a connection in order to exonerate 
him .elf from liability to pay his deceased 
father’s debt was laid down by me in 
Dilii Singh v. Bina (3). To the authori¬ 
ties cited in that case mny be added 
B'lbii Singh v. Blhari Lai (4) which was 
cited by the lower Court, and Bhcgat Mai 
v. Abdul Karim (5). 

The last ground of appeal impeaches 
the-entire transaction embodied in Exh bit 
P-i on the ground that it i* vo : dable 
by reason of undue influence exercised 
by the plaintiff. It is also urged that the 
.burden of proof was on the plaintiff to 
show that the contract was not induced 
by undue i nfluenee, he b:ing at the time 
in a position to dominate Nara ; n Rao’s 
.will. Thi question thus raised was not 
embodied in any of the lower Court’s 
issues. The plea on which the contention 
is now based is to be found in paragraph 
.4* of the appellant Ganpat Rao’s written 
-statement, the relevant part of which run* 
as follows:— _ 

• ■ ‘-The plaintiff is a professional money¬ 
lender. as well as a previous - creditor of 


( 3 ) .44 M 

-bo. 
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(4) 30 A. 156; 5 A. I«. J. X75; , 

X* 9 o 8 ) 61. J /0t 
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the family. He took advantage of hfa 

position aga nst the defendait and Id* 
father who ore ordinary agriculturists. No 
accounts were explained and the iroit- 
gave-deed was obtained by tl.e plaintiff for 
sums not actuary due. The plaintiff en* 
jo. el t, e profits of the land taken by h ; m 
on theka for 30 vea*s in lieu of Rs. 1,200 
and after a year again charged interest 
ard added Rs. 24oby way ot interest on 
this sum.” > • 

The lease thus referred to is Exhibit P -5 
with which I have already dealt. The al¬ 
legation that r,o accounts were explained 
to Narain Rao formed the bas ; s of the 
lower Court's sixth issue cn which the 
District Judge found on <he strength of 
the statement made bj MotJal IP. W.No 
1) and Amarchcnd (P W. No. 22) that the* 
accounts were understood by Narair Rao 
anl Ganpot Rao be’ore they executed Ex¬ 
hibit P-i. It has a’io been found, and 
tbe finding is accepted here, that the 
ostensible consideration really passed. 
Moreover, the appellants do not suf f est 
that any evidence has been *hut out by 
reason of t e form laken by the sixth issue. 

Section 16 (3), Jndan Coi.tract Act, 
is in the following terms. 

“Where a person who is in a position 
to dominate the w ll of another, enteTsinto 
a contract with him, and the transaction 
appears, on the face of it, or on the evi¬ 
dence adduced, to be unconscionable, the 
burden of proving thot such contract was 
not induced by undue influence si all lie 
upon the person in a position to dominate 
the will of the other." 

In Deorao v. Ambadas (6} it was held 
by me that a ba’gain is vnromcionabJe 
whe:i it is such as no man in 1 is senses ar. d 
not under delusion would make on tie 
one hand and no honest ard fu r man 
would accept on the other. The terms of 
Exh ‘1 it P-r cam ot be sa d in any way to 
satisfy the terms of that definition ar.d 
the b irden of proof wrs consequently upon 
the defend nt GanpatRao, not upon the 
plaint ff. For the minor appellants no p’ea 
of und e 'nfluenee was advanced. This 
ground of appeal f.ccord'n. ly fails. 

The result of the appeal is that the 
amount for which the minor appellants*two* 

( 6 )~ 43 Ind. Cas. 952; 14 N. 
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thirds share in the mortgaged propertv can 
be he’d liable wllbe reduced by the follow¬ 
ing principal sums:— 

Rs. a. p, ^ Page. 

(1) 3.493 4 ° arising out of Exhibit 2. 

(2) I,i 23 14 o „ 3. 

( 3 ) 1.967 7 8 4 „ „ „ 16. 

• (4) 803 80 „ „ „ 4. 

• (5 1,440 00 „ „ „ 5. 

(6) 680 00 „ ..... 6. 

0 (7) 127 8 o due under Aijun Kirar's 

decree. 

% » 

Total 9,635 9 8 

'.From this total should be deducted 
Rs. 2,101-14 -io, or 5 12 ists of the 

(9.984) 

sum of Rs. 2.379 which, as already 
stated. w\s excluded ftom the first main 
head of th a cons'deration for Exhibit P-i. 
Tne figure thus becmei Rs. 7,533-1010. 
Deducting th ; s from Rs. 11.582-8-0, 
the b dance of principal for w-ich a 1 ! 
the defendants' shares remains liab’e 
is R's. 404813-2. To this will be 
Added interest, simple and compound as 
allowed by the lower Court. The date 
for payment should be a’terea from the 
16th Dec?mber 1530 to*he 16th December 
19:1 and simple interest fr.,m Ihe 
institution of the suit to the new date 
will be allowed. 

ySo far as the defendant, Ganpat Rao, 
is concerned the appeal fails entire’y* 

All the defendants having made common 
cause in this Cotrt success and fa lure 
may be regarded as equal'y divided . 
I, therefo e, consider that costs in this 
Court be b >rne as incurred. In the Court 
be’ow the pla'ntiffs costs shouM be 
charged upon the one-third share of the 
mortgaged'property treated by the lwver 
Co*rrt as the share of Narain R n o and 
Ganpat R?o, and Ganpat Rao should 
bear his own costs. No separate costs 
for the minor defendants were allowed 
by the lower Court. 

Hallituc. A. J. C .—[January 19, 1922.)— 
Out o c rav great respect for the op'n'on 
of the liarqed Judicial Commiss ; oner T 
re^et that I am qn^ble to accept the 
view he hsfs adopted tir regard to the 


vexed qu a <;t ; on of the p-on^r in f erpretat , ’on 
o f the i ’dgment o‘ th^ir I/*re’ships of the 
Pr-vy Council in Saint Rom Chandra v. Bhup 
Singh ( 1 ). Tn recard to some of the items 
of the mortgage in this suit that auert’on 
appears to me not to arise. Where it d°es, 
my re’uctince to difer from mv learned 
brother -s decreased hy the fact that 
he has not sta^e 1 any opin‘o n himself 
but h s accented as Hnd'nr that 
expresse’ in DhndabH v. Norain (y) 
bv t’ e othe r tw' Judges of a Full Bench 
of wh ; ch I wns a member. In the hrst 
p’nee as that ru’in' Its not been 
r>ubli ; h p d we are not bo«-nd io f o’low it. 
Put further, if it had been o»’tl ; shed. ; t 
is on’v 1 be judgment o f KotwM. A. 7 C. 
that could have horn co -. r ide r ed Hn’inc 
on this pv’nt. Dhohle. A T C. *»xr>re.-sed 
an opinion on it. C'ineid’ng w ; 1 h thrt of 
our brother Kotwal, • ut I is finel dee Von 
of the rase *\as based on e»~tir hy 
d’^erent consider-t ; rns -ind vras d redly 
eon^r^rv to what it would have been if 
it had rested solep- on h's viVw of the 
e~ec + of the iud' vrr vn f ; n Srhu Ram 
Chon Hr a’s cose fi). What he sr;d on th’s 
point was. t erefore, entirely obier. 

For myself, T refrained from discrssmg 
the point ; n that case, a.gree’ng w th rrv 
learned brother Dhobie in regarding srch 
a discus'ion as ur necessary f ( .r the 
deeis on of the case. Aly opinion, however, 
is t' at the mecring and effect of the 
Privy Council ruling so far at least as 
the Central Pmv ; nces, Bombay ar.d 
Madras are concerned, was crrrcctly 
interpreted by a Full Berch of the 
Madras Fieh Court in Arumvgham CheUy 
v. Muthu Kourd^n ( 8 ). The view there 
taken o f the effe t of the nil mg, in w' ; ch 
I resuectfury concur, is this. Whrt is 
in fact an at tecedert or prc-exisp'nr del t 
d-e 1 y a Hindu for the sat>fect’\ n of 
wh ch he wou’d be entitled to alierate 
h : s sons* shares ; n the jpi t fairly 
property along with his own if he had 
not mortrared that property as security 

• • • | 

• - 

(7) 66 Ind. Cas 239: 5 N. L. J. 73.* (19**1 

A. I. R. (N.) 28. . ' 

(8) 52 Ind. Cas. 5*5.' 4* M - 7 ll > * ** w 565? 

(191 q) M. W: N. 409; 37 M. I,, J.. 166; 26 £4 

T. 96 (F. A). ’ ‘ * * 
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for the debt at the time he incurred it, 
does not change its character as an 
antecedent debt due by the father for 
which he is entitled to alienate his sons' 
shares, merely by reason of his ] aving 
executed a io : d m ortgage of those shares 
a’ong with the valid mortgare of h ; s own 
when he first incurred the debt. If the 
first mortgage were exerted only as a 
bi nd with the knowledge that it was 
inval’d and with the indention of execut-rg 
another afl er t'-e debt had had rime to 1 ipen 
into a deceptive appearance of beine an 
antecedent debt, it would not he a ntecedent 
at all at th? Urn? of the execution of ihe 
second mortgage. In. those circutrstances 
it makes no deference whether a mortroge 
is executed at the time of the loan «.r 
not. If monev were borrowed. even 
without security, on rn Understand g 
that a mortgage would he executed 
for it later, as soo n as a srffic'er.t 
period had el^p'ed to make it appear 
to be a pre exist'ng debt, it would 
still be contemporaneous debt in fact 
at the eud of that period, whether 
the period were two days or a month or 
tea years. The borrow'n ,T and the 1 y- 
pothecation would b e merely two parts of 
the same transacrion. Between the 
pavment of the < ons deration tl ere is 
ordinarily some interval of time, even if 
it is not more than a few seconds or a 
day or two and making it as much as 
ten years would not of it.< elf make t ! e 
One mortgage into two separate 
transactions. A first mortgage at the 
time of the payment of the consideration 
may be evidence that the borrowing is 
not "dissociated in fact from the security 
or fancied security afforded by the family 
property" in the later nrrtrage, but it 
does not of itself associate tbe borrrw*'rg 
with that security nor is it conclusive 
evidence of that association. That associa¬ 
tion might equally well exist if the morey 
were originally advanced without security 
but? On a promise to execute a mortgare 
for it as soon as the debt had acquired a 
false appearance of hiving no connection 
originally with the mortgage, however T.rg 
the interval allowed for th : s fraudulent 
purpose might be. 

;^Ia this view 1 holi that the nrnor’s 
thaw in th« property are liable to the 


mortgage in respect cf the first four items 
of Ihe consideration dbcussed in the judg¬ 
ment of my learned brother. The fiflh 
item of Rs. 1,440 canr.ot be called a debt 
at all. The document filed as Exhibit P-5 
is in lerms aid effect a pure lease aid I 
am quite ur.ab’e to see h( w it can be 
retarded as a usufructuary mortgage. 
There was no loan and 1 o subsisting debt. 
The lessor remained liable to pay the 
annual rent, or ralter Ihe annua] con¬ 
tribution to the revenue of the village 
proportionate tc the area of sir land, 
but that condition is not uncommon ir 
agricultural leases c.rd ceiUijly dees rot 
of itscif turn what would olheiwise be a 
lease into usufruct very rooilj age. The 
transaction embodied n Ihe mortgage in 
suit wo«, therefore, a payment of Rs. 1,440 
to ihe le«sce fox the cancellation of the 
lease, which had been in ex’slence for one 
year only and sti T l hr.d twenty-nine years 
to run. The payment of Rs. 1,2c o t\ Ihe 
mortgager f or a lease for thirty 3*esr* seen s 
to m e sufficient proof that the payment of 

at least Rs. 1,160 for a lease for twenty-nine 
years w«:s a prrdcnt bargain, and the tan- 
cellMiou of a lease lor sir land must cer¬ 
tainly he considered one of those matters 
that are within the direction of Ibr n arartr 
of a joint Hindu agricull vjp .1 family. I cm 
further of opinion that when it is found 
that the taking of a lease, to which Ihe 
transaction is eqiivaJent, was defir;.I lc in 
the interests id the family and that the 
value of it was rot less than Rr,. i,iCo, it 
must be assumed that the manager did not 
act unreasonably in the circumstances, ol 
which we hare no exact krowledge, in 
agreeing to pay Rs. 1,440 which is 24 per 
cent, more. To bold otherwise would be to 
dcr*ri> el.im of all dircretion in ihe matter. 

I turn next to the two items ol wl at 
the learned District lodge las railed 
G oup B. The second of them, R s . 127-8 o, 
was a ron^mporareors advance, which 
was intended oririnally to be used in 
payment of Arjun KTar's decree, but it was 
n-»t so used as the decree was paid off 
o*:h?rwi'e. It is then pract ; cally admitted 
that theie was 10 necessity at all for 
borrowin' this sum and nothing that can 
mako the mortgace in respect of it 
biadn; on the nrnir appellant's shares in 
the property. The sum of Rs. 850 was 
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borrowed end used for the payment of a 
mortgage-debt to one .Seth Mannk Chand. 
I agree entirely inthinkirg thrt Ihe moTt- 
gage 1o JManak Chard was itself bindir r on 
the sons* shares to the extent of Rs (co 
out of its consideration of Rs. 750. Rut it 
is to be remembered that the previous 
mortgage in this irstar.ce was in fa'rur 
of a third party and not of the plaintiff. 
All the plaintiff did was to ascertain Hat 
there was such a debt outstanding erd to 
pay it, and.it seems to me that under those 
circumstances he is protected by the doc¬ 
trine of reasonable etirwiiy. In the case 
of Dhvdahai v. Natain fy), already men¬ 
tioned. the whole cf the consideration of 
the mortgage was for the payment o f a 
previous mortgage executed bv Ihe fathe r 
in favour of a third party, and the fol¬ 
lowing passage in my jrdrment in that 
case will apply equally here:— 

"F.ven if we accept the view that the 
decision in Saftu R m Chandra* s case (1) 
means that what is undoubtedly in fact 
an antecedent debt of the father cerses to 
bean antecedent d?bt birdirg on thesors 
merely because be secured it ty a mort¬ 
gage of his sons* shares along with his 
own, it seems to he the mortgagees '*n this 
case would be amply protected by the 
doctrine of reasonably satisfactory en¬ 
quiry into the necessity for the al : enat*'on. 
This doctrine of reasonable satisfaction, 
a ter due enquiry as to the propriety of 
an alienation of joint. trimly property by 
the manager of the family must apply jvst 
as much to an antecedent father's debt as 
to family nccessit’es rr pressure on the 
estate. The mortgagees couM scarcely he 
expected to^ know anytVrg rb^t-t «itch a 

delicate point of law as that rawed ir tl e 
case about which there is even row so 
much discussion, many years before it was 
enunciated by their I,ord*sIrps of the Pr’vy 
t X? •. whatever the true interpretation 

°I It V ~t° r ^ s ^*P s * enunciation may bo, ? nd 
at that time anv person who ascertained 
that a Hindu r athor had been owing m°rev 
for some years an-! had gore to the ’enrth 
of mortgaging th-whoWh ; s f atr ilr nro- 
per y for it, would have bean quite Justified 
in assum-n'', as all the Courts in India 
ad .that this antecedent debt of his was 

one for which he could fll enate the r shares 
with his own ia the joint property, whether 
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the mortgare bound their shares in the 

property or not.If they were satisfied 

thatan unsecured father’s debt existed it 
would not be for them to institute enquiries 
and make sure thrt tl e debt had r.ot been 
ircurred for in moral puipo es 1 efore rc- 
var.cirg n 01 ev on ti e seen 13- of the 
family property frrits re-j avaunt. Simi¬ 
larly if the pre\ious debt w?s secured on 
tie family property ’t uovld rot te 
necessary for them to er quire wl ell er tie 
n omy had orgnalh' been, burrwed fir 
farruh* recess tv or the debt l ad been in 
esiste; ce as a father's debt tefere the 
mnrtffre wrs executed. They world te 
perfectly justified in assuming 1 tat ii was 
. c o, for, to trr nslrte tl e frmilici n r >in of 
law, the chances rre tlrt what las been 
co: e ha. c beep, done 1 oresth ai d properly." 

For Ihe*© rearonsT hold that tie moit- 
ga f e is b’ndin'" on the mir.or appellants* 
shares for thewho’eof this item ol R<=. 850. 
I have already sa : d that I 1 old it to be 
b’V. d : ng in resp ect of r.JJ 1 he ii en s ,- n disp ut e 
here except that of Rs. 127 8. For Ihe 
rest 1 concur entirely in the findings that 
the plaintiff is entitled to interest or the 
amount of Rs. io,oco held in deposit for 
payment to the CoFecIor, that no part of 
the mortgare-debi is tainted with inn er* 
nlitv and that thr contract is in no way 
vitiated b v anv undue ii.fluerce having been 

exercised by the plaintiff. Fir.ally I cr.ni.ot 
see whv the remission of Fs. 2,179 and the 
pavirent of Rs. 200 should lot be apgTO- 
prialed wt.o’ly to tie part of the debt that 
is- found to have been due by the actual 
mortrapors rlor.e and r.ot by the mij or 
men hers o { the family. I am much in¬ 
clined to tMr.k that it curl t to be set off 
agnh.st the amount of Rs. 2,917-8 advanced 
in cishot the time of the mortgage, but 
at the least the whole of that portion of 
Rs. 9 984 wh'ch is found to be a debt pay¬ 
able by the n inors should be made binding 
ot the ? r shares, no deduction being made 
from that port*on on account of the remis¬ 
sion or payment made at the time of the 
execution of the mo-tgage. The remission 
wascerta : n.ly never me^nt to benefit them 
apart from the * wo mortrago r s. 

In regard to costs in both Courts I con¬ 
sider they ought to follow the event strictly. 
The decree should, therefore, declare the 
price of redemption of the whole property 
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to be Rs. 14,500, plus compound interest 
at 12 percent, per annum up tothe date of 
suit, plus simple interest on the sum ol these 
two amount sat 1 per cent, per mensum from 
the dute of suit up to the date eventually 
fixed for payment, plus the whole of the 
plaintiff’s costs in b Q lh Courts. The price 
of redemption of the two-thirds of the 
property will beRs. 11,582-8, plus interest 
on it as on the Rs. 14 500, plus a sun bear¬ 
ing the proportion to the plaintiff's to^al 
costs in the lower Com t that Rs. 11.582 
d>es to Rs. 14,500, minus a sum bearing 
the proportion tolhe defendants' total costs 
in the loner Court that Rs. 2,917 does lo 
Rs. 14,500, plus the plaintiffs costs in tLis 
Court. 

OPINION. 

Batten, J. C —-This appeal l as come be f ore 
me under section 10 (&; (it) ol the Central 
Provinces Counts Act, 1917, as there was a 
difference of opinion be'wren tie two 
Jud es compos ng the Be, ch that heard 
the appeal. The nature of toe suit is set 
out in the jui.gm.ut of Diake Brockn an. 
J. C., and ti e difference of opinion is as 
to the extent to wnich Ihe minorappellants 
are bound by the mort ace. There 1 ave 
been n> arguments before me as to the 
points on which both Judges are at reed, 
and I See no reason to differ from theii jo : nt 
conclusions. 

The main point of difference is on th e 
question as to the effect of the judgment 
of their Lordships of the Privy Council 
in Sajiu Rant Chandra v. Bliup Singh (1) on 
the meaninu to be attached to the teTm 
“antecedent d bt s ”. The point of v ; ew 
adopted by Dr a ke-Brockman, J. C., isthat 
a debt borrowed by a Hindu father o n the 
security of the joint family property does 
not constitute an antecedent debt so as to 
bind h : s sons by a subsequent mortgage 
effected for the discharge of that debt and 
that it is open to the sons w&en a suit 
is bro ight to enforce the later morteaee 
to plead that the ejrlier one wa* not 
justified ^ by lecal necessity. Hallifax, 
A. J. C„ on the other hand has r.dopied the 
interpretation of the Prvy C.mnc l jrdg- 
msnt of a Full Bench of the Madras High 
C»urt in Arumugham C hefty v . Mu tin 
Koundan(i), I accept the opinion o Bnl- 
lunx, A. J. C., who was a member of the 
Benph, that; this question was not 
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decided by the Full Bench in Dhudabai v. 
ruin (7). 

The interpretation adopted by Dralce- 
Brockman, T. C., has been extremely well 
stated in Mithura Misra v. Raj Kumar 
Mhra (9) by MlJer, C. J , though the view 
of the Full Berch was n acco r da? ce with 
tint of the Full Bench of the Madras Hi'h 
Court alreadv referred to. S : nce this 
case was p.rrred before me the judgment 
of their L^rdsl ips of the Pr’vy Council 
'n Chet Rant v. Ram Singh fio) has 
become available. A f ter rerdinu that 
judgment T have no doubt th t the n- 
ter’»retation o f Sr.hu Ram Cl avdrc.'s cr.se 
(1) r iwn bv Mill.r, C J. 1 nd.rdo:-fed 1 y 
Dm ke-B roc km a n, J C., ; s Ihe cm ret 
one. It is argued for Ihe res r ondent 
th'tin Sahu Ram Chandra's case (1) the 
father was st 11 ; live, whereas n 'his 

case th° father Narain Rro d-’cd before 
th' suit was filed, and as the'r Lord- 
ships d’stingu’shed between a case where 
the father was st 11 jibe and a or re 
wlnro he w;-s dead, their nl'ng lir s 
no application to ihe present ecse. It 
is ar ued 1 hr*t ihe rprcll; n*s ere 1 < ur d 
to pay off the'r fp.iherV debt because 
o c the'r p oos ob!i?»at ; on to do so. But 
their Lotd^hi] s observe • " Rrsfors'h’lity 
to meet the'r father's debt is one thing, 
and the validity o f a mortgage over the 
joint estate ’*s qirte another thn.r.'' 
Th’s is a suit to en r oice a mortgage^ no t 
merely a suit to iccover a d'ht, ard I 
am, therefrTe, ui r. 1 * 1 e to d stingi ish th ; s 
case rn the ground t] at the father ’s 
dead. I may observe that some of Ihe 
previous mortgages wr re executed by 
Oanpat Ran as well as by N- ra'n Ran, hut 
no arguments have bem addressed lo the 
Court in respect of th’s c’ri umstance* 
The result is that I agree wilb rralre- 
Brrckman, J. C.,as r e rards Ttems A'os. (i)* 
l 2 ), (3) and (4) in the list towards the end 


( 9 ) 62 Ind. Cas. 132; 6 P. I,. J. 526; 2 P. L. 

rV l] Pat - 2 45 (F. B.) 

< 5 ? ? 7 i? d - Ca ‘ Q - 44 a. 368: 3 P. T. 363; 
xJ W- XT - 5 ° : 43 M - L - j- <?8: 16 L. W. 80; (1522) 

A* T 4 & : 4 U - P - L - R - t P C.) 64J (IC 22 ) 

-p' J * r R - (P - C.) 247; 3 p. L. R. 1922; 24 

nom. L. R 1231; 27 c. W. N. 150; 49 I. A. 228; 
21 A. I,. 37, C/ L. J. 7*9 (P. C).* k ' ' 
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of his judgment. There is no difference 
of opinion as regaids Item No. (7;. 

Theie appears to be a mistake in the 
learned Judicial Commissioner's list in 
respect ol Item No. (6j. He held that out 
of the item of Rs. 850 claimed in respect 
of the mortgage Exhibit P-6, r s . 680 
were binding on the minoi appellants’ 
share in che property, and in this view 
Hall if ax, A. J. C., concurred. IUm No. (6; 
in the list of amounts for wh ch Drake- 
Brockman, J.C held the minors’ shares 
not to be liable should be Rs. 170 and not 
Rs. 68J. As legards the Rs. 170 there 
is a di-Jere_.ee of opinion. The leaded 
Judic.al Commiss.oner held that there 
was no evidence that Rs. 150, out 01 the 
mortgageamou.it ot Rs. 750, weit advanc¬ 
ed for a purpose bind-u on the minors’ 
shue. Halifax, A. J. C., held that the 
plaintiff was, in respect 01 a previous 
mortgage to a third partj, protected by 
the doc-rine 0 f reasonable enquiry.- With 

this v.ew I agree, a r .d I would accord¬ 
ingly strike out item No. (6j from the above 
mentioned list. 

The next item on , which there is a 

difference of opinion, is Item.No. (5) in the 

above mentioned list, namely Rs. 1,440 
arising out of Exhibit P-5. This docu¬ 
ment is found by the learned Jucicial 
Comoiiss o..er to constitute a usufructuan 
moft. age and not a lease. Halliltx, 
A. J. C., hoi is the document to be a lease, 
and co^s d^r s that the payment of Rs. 1,440 
for its cancellation was a } rudeni trans¬ 
action, bidding on the minors. In this 
view I concur, with the result that ihe 
Rs. 1,440 should be held binding or the 
m nor appe.lants* two-tnirds share of the 
estat e. 

Thdre also is a difference of opirion as 
to tne apportionment of the remission cf 
Rs. 2,179 and the payment, of Rs. 200, 
excluded from the first main head of 
the comideiation ior the mortgage in suit. 

I am unable to follow the figures of the 
Ion rued Judicial Comm.ssi 0 rer, but the 
eject of them .s ’hat the minor appel¬ 
lants* two-thirds phaie gets the benefit of 
sous of th2 remission, iiallifax A. J. C.» 
on the other hand, is of the opinion 
that the wuole of that portion of the 
Rs. 9»984 wnich is found t 0 be a debt 
payable by the minors should be made 


binding on their shares, no deduction 
being made from that p ortion on atceun 1 
of the remission or payment made at 
the time of the execution of the mortgage. 
If I understand h s argument aught, it 
is that the rem ssion having been nan1< d 

on a portion of the debt including amounts 

larger than the remission, wh.ch the sols 
are not liable to pay, it must be regarded 
as a payment by the lather of a debt lor 
wh ch the sons have not been found lialle 
and none of the remission or payment 
should be apportioned to the debt lor wlnth 
the sons are lable. With th's view I 
agree. 

As to costs I agree with Kallilax, A. J. C, 
that ihe costs in both Courts should 
follow the event strictly. There w.ll be 
no sepaiate costs in respect of the 
reference to me. 

FINAL JUDGMENT. 

Baker, Offg. J. C., and Hallifax, A. J. C.~ 

(March 12, 1923)—in accordance wth the 
decision ot ti e learned Ji dj e to whom this 
case was referred tie decree of the lcwei 
Court- will be modfied so as to declare 
the price of redemption to be as follows:— 
Fur the whole property it wi’l be Rs. 14,5c o, 
plus compound interest at 12 pej cent, per 
annum up to the date of suit, plus simple 
interest on the sum of these two an cunts 
at 1 percent, per mensem licm Ihe date 
of suit to the date hereii.after fixed for 
payment, plus the whole of the p'aint fi’s 
costs in both Courts. For atwo-thrds 
share in the properly it will be Rs. 6,445, 
plus interest on it as on tie Rs. 14,500, 
plus a sum bearing the pioj ort on to "the 
plaintiff’s total costs in both Courts that 
Rs. 6,445 does to Rs- 14,500, minus a suru 
bearing the proportion to tie defendants* 
total costs in both Courts that R s . 8055 
does to Rs. 14,500. The date up to which 
redemption is allowed will be the 28th 
of August 1923. 

Appeal allowed in part . 

Z. K. r 
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bomfay high court. 

FULL BENCH. 

Civil Reference I\o. 19 of 1922. 

Apiil 4 , i9 2 3* 

Present :—Sir Nor min Macleod, 
KT., C:iief Justice, Mr. Ju^ ice Marten 
and Mr. Just'ce Crump. 
ALFRED \ TDK IN SON— PE iti ner 


Vt't'SUS 

GRACE EMILY WILKINSON and 

ANOTHER—RESPuNDETS. 

Divorce Acl (I V of 1869). 2 7 - 22— Indian 

Councils Act (24 & 25 Vic. c. 67). s. 22—Power 10 
divorce non-domicil ed person—Jurisdiction of 
Indian Courts—Judicial separation. 

Per Macleod, C. J. and Marten, J.—{Crump. J 
dissenting). —Sections 2 and 7 of the Dj voice 
Act do not confer on the Courts in India juris¬ 
diction to grant decrees of divorce beUvcen 
persons who are not domiciled in India. [p.t59, 
cols. 1 & 2; p 670, col 2 J 

Per Marten. J. —The reference in section 7 
of the Divorce Act to the principles on which 
the English Court gives relief inch.de s the prin¬ 
ciple on which the foundation of jurisdiction 
is based, [p. 66&. Col. 2.] 


Per Marten and Crump, J J. —The Divorce 
Act is not u-ira vires the powe rs of 1< gislaticn 
of the Indian Imperial Legislature, vide secticn 
22 of the Indian Councils Act. [p. 679 * col. 

p. 685, col. 2.] . M . . „ . 

Per Crump, J.— The word “reside in section 

2 of the Divorce Act is used in its plain mteiurg 
of residence and not of domicile, [p. 6S3. col. 2.] 
Courts in India have by virtue of sections 2 
and 7 of the Divorce Act jurisdiction to grant 
divorces between persons resident Lv.t cot cicnii- 
ciled in India provided the other condilit cs 
laid down in section 2 are fulfilled, [p. 6i>C, col. 

1 ^Section 7 of the Divorce Act is a residuary sec¬ 
tion intended to provide for any matters which 
by inadvertence or otherwise arc not express¬ 
ly dealt with in the Act. The expression “rules 
and principles’* whieffi occurs in the section point# 
rather to the rules and principles on which the 
Court deals with matrimonial causes in requiring 
a certain degree of evidence and other cognate 
matters, than to rules on which jurisdiction is 

founded, [p. 687, col. x.] 

Per Curiam. —The jurisdiction to grant decrees 
of judicial separation rests on residence and 
the Courts in India have jurisdiction under 
the Divorce Act to grant decrees of judicial se¬ 
paration in cases in which the parties reside, 
although they are not domiciled, in India, 
(p. 658, col. x; p. 666, col. x .] 

Tne Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament 
which created it, and it can. of course, do 
nothing beyond the limits which circumscribe these 
powers. But, when acting within those limits, 
it is not in any sense an agent or delegate of the 
Imperial Pailiament, but has, and was intended 
to have, plenary powers of legislation, as large, 
•ad oi the same nature, as those oi Parliament 
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itself. The established Courts of Justice, when 
a question antes whether the proclitic liu »t*» 
hav^ b 01 exceeded, mutt ol necessity deteinuie 
that question; and the only way in which they 
can prop.rly do so, is by looking to the teirns 
of the instrument by which, affiimatively, the 
legislative powers were created, ar.d by wbieh, 
uegativ.lv, they are restrict, d. If what has 
b cn done is legislation, wilhin the genual scope 
of the affirmative words which give the power, 
and if i: v.olatis no express condition or restric¬ 
tion by winch that power is limited it is 
not lor any Court of Justice to inquire furtho, 
or to enlarge constructively those conditions 
and restrictions, [p. 657, col. 2.] 

Civil reference made by the District Judge, 
Pooai, under section 17 of the Indan 
Divorce Act, 1869, in Suit No. 12 of 1921. 

Mr. Campbell, (with him Messrs. V. 
Divilia and 5 . E. Batnji), for the Petitioner. 

Mr. Binning, (with him Mr. D. C.Vlrkar), 
for Respondent No. 1. 

Mr. M. M. KarlhaH for Respondent 
No. 2. 

JUDGMENT. 

Macleod, C.J.— This is a reference tinder 
section 17 oi the Indian Divorce Act IV 
of 1869 to t a e High Court of Bombay 
for the confirmation oi a decree for dis¬ 
solution of marriage in a suit filed in 
the Court of the District Judge of Poona 
by the petitioner Ai red Wilkinson against 
his wife Norah Wilkinson as the respond¬ 
ent and a Captain D'Arcy as co-res¬ 
pondent. 

Thepetitionei al’eged that he was mar¬ 
ried to the respondent on August 8,1914, 
at Poona. That he redded in Poona 
till 1917 and in Bombay until 1920 when 
he went to England with his wife and two 
children. That he returned on March 18, 
1921, and resided at Poo-*a. prom May 1 
he was employed in Bombay while his 
wife remained at Po^na and they last 
resided together at Poona. In Poona the 
respondeat became familiar with the co¬ 
respondent and on various occasions com- 
m tted adulter}' with him. On August 
21, the respondent came to Bombay to the 
petitioner and on tie 23rd left him to go 
away with the co-respOndent who left 
her that night at the Apollo Hotel. On 
September 1 the respondent wrote to him 
that sne was going away altogether. The 
petition was filed on September 7. The 
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respondent denied that she had committed 
adultery On various occasions at Poona. 
Site alleged th.it on August 23 the peti¬ 
tioner turned her out of tie house when 
the co-respondent gave her a helping har d 
and found a room tor her at u-e Ai olio 
Hitei wh t re she stayed till her lather 
arrived and too*, her back to Poona. The 
co-respondent in his written statement 
adopted the same defence as the respond¬ 
ent. Wnen the case came on for trial, 
the following issues were raised:-— 

1. Whether plaintiff proves adultery' 
between respondents Nos. x and a ? 

2. If plaintiff proven adu’.ttiy, lias he 
condoned it by his subsequent conduct ? 

Although no issues were ra.sed with 
regard to the domicil of the petitioner or 
the jurisdiction of the Court to deal 
w.tb the petition, it appears that the 
question of jurisdicti-'n was argued on 
tne basis tnat the part.es were domiciled 

learned Judge said: 

Tne jurisdiction depends on the Indian 
Divorce Act, 1809, and so long as that 
Act • s in force, this Court cannot dec.ine 
jurisdiction. Aloreov'er the Courts in India 
are not subject to the Probate Division 
01 the High Court of Justice in Ping and. 
As apparently divorces granted in inuia 
between p«inies ot noa-Indian domiciled 
are not recognised iu England now, the 
present position of the law is anomalous 
bjt that is a mu-ter for the legislature 
and not for the Courts in India." 

In this Court tu© petitioner has put 
in an affidavit, alleging that before the 
date of the ins itution of the petitiou ue 
had given up his En^l.sh dom cil, but 
such a statement was too clearly piompt- 
ed by the oc.asion, aud lor the pur¬ 
poses ef this reference we must take it that 
the petitioner was not doin.ciled in India ' 

By section 2 of the Act nothing tiier e- 
maiter contained shall authors any 
Court to grant any relief under ihe Aa 
except in cases where the petitioner pro¬ 
fesses the Christian rehgion audres.des in 
Ind^a at the time of presenting the peti¬ 
tion, or to make decree oi. disaolution of 
marriage except in the following cases — 
(z) wuere the marr age ahall have been 
solemnized in India, or (6/ where the 
adulteiy rape or unnatural crime com¬ 
plained of shall have been committed in 
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India, or (c) where the husband has, since 
the solemuuui ion of ti e marriage, txcl n j g- 
ed his profession of Christianity for Ihe 
profession of soin e other ionn of’religion. 

By section 7, subject to the provisions 
contained in the Act, the High Courts 
and D.strict Courts shall, in all suits and 
proceed.ngs thereunder, act and give relief 
on ptinciples and rules which, in the 
opinion ot the said Courts, are as nearly 
as may be conformable to the principles 
and rules on which the Court for Divorce 
and Malerimouial Causes in England lor 
the t.me being acts and gives relief. 

By section 10 any husband may present 
a petition tor disto ulion ot bis marriage 
on the ground ol h.s wile'saduhery and 
any w-le may petitiou ior dissMution of 
her nurr.age on any 01 the grounds men¬ 
tioned in the section. 

Section 22 enables a husband or a wife 
to obtain a decree lor jud.cial separation 
on any oi thcgiounds therein nuutiontd. 

It has been contended before us that 
the D.strict Court oi Pooi.a had no 
jurisdiction to pass the decree under re- 
terence ior two reasons : (1) because the 
Iodmn C u-.c.H Act, 186 j, could not be 
deemed to warrant the making of laws 
by the Indian Government to interfere 
wiih the status ol subjects ol the Crown 
not domiciled m Inaia, (2) because even 
it the Indian Councils Act did warrant the 
making of such law-, the Indian D.\orce 
Act itself did not give suen jurisdiction to 
the Indian Courts It cannot be d sputed 
that ever since Act IV of 1869 was passed, 
the Indian Courts have assumed to theml 
selves jurisdiction to divorce non-domiciltd 
parties. It has never been questioned that 
decrees of divorce in such cases were valid 
in India and it ha s been taken for granted 

that they were also valid in England. 
Thornton v. Thornton fj). Waiter v. Watter 
<2)N0non v. Norton (3).The dec.sion of 
the President of the Probate, Divorce end 
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Admiralty Division in Keyes v. Keyes (^) 

has necessitated a re consideration ol the 

nature and extent of the powers of the 
Indian Courts ruder ;,t IV of 1SC9. 
In that case the petitioner Reginald 
Keyes had obtained a decree for the dis¬ 
solution of his marriage from the Chief 
Court ol the Punjab in 1918. appre¬ 
hending that the validity ol that decree 
mght not be recognised in England, he 
filed a petition lor divorce in England. 
It w as not defended, but considering the 
imoortance ol the case, the Secretary of 
State obtained leave to intervene, in con¬ 
sequence ol which the King s Prcctoi * lso 
appeared. The Attorney-G.-r.era! said that 
the question was whether having regard 
to the clear words of sect.on 7 of Act IV of 
1869 the word “resides*’ in section 2 was to 
be read as meaning merely re-ident or with 
thi more pregnant meauing of domiciled. 
The junsiction of the English Co its 
rested not on res'dence but on domicil. 
He referred to Arinytage v. Annwge (=) 
in which Mr. justice Gorell Barnes said 

(page 183): 

“ The jurDd'ction to dissolve marriages 
was con erred upon this Court b> the 
Matrimon al Causes Act, 1S57, and, al¬ 
though that Act does not expressly make 
domicile a test ol jurisdiction, that t e st 
is applied by the Court to the exercise 
of jurisdiction in cases of dissolution of 
marriage. It is derived from the prin¬ 
ciples of private internotioral law, an 
adherence to which is necessary, as Lord 
Penzance said in Wihon v, Wikcn (6), in 
ordd to 'preclude the scandal which arises 
when a man and woman die h?id to te 
man and w fe in 002 country and stra ngers 
in another.’*’ 

Sir Erie Richards for the Secretary of 
State pointed out that the doctiice that 
divorce jurisdiction. must be lastd on 
dom'cil d-d not obtain in 1661 when the. 
Indian Counci s Act was passed. He 
relied on the user of the last fifty years 
and on the fact that the Indian Divorce 


(4) (1921) P. 204. 90 L. J. P. 242; 124 L. T. 
797; 65 S. J. 435; 37 L. R. 499- 

15) (1898) P. 178; 67 L. J. P. 90; 78 L. T. 

689; X4T.L.R.480. 

(6) (1872) 2 P. & D. 435 at p. 442; 41 L. 
J. Mat. 741 27 L. T. 3511 20 W. R. 891. 




Act was within the authority given tv 
the Imperial Parliament and was bind* 
i.ig everywhere within the British 
En pi re. 

The President in giving judgment said 
that the substantial question to be decided 
waswuetherthe Governor-General of India 
in Council was authorised by the I nd an 
Councils Act, i£6i, to estab ish Courts 
having jurisdiction in India with power 
to decree the dissolution of the marriage 
ol persons domiciled elsewhere, and 
whether the authority, if any, Hereby 
given was so exercised in tie enact¬ 
ment of the Ind an Divorce Act, 
1809. It was po-nted out tlat so 
far from its having been recognised in 
1^61 that divoice jurisdiction need not 
be based on domicil, the law ol naiions 
with regard to the power of cotnti.i nities 
to d al w*th the status of mania; e be¬ 
tween stron'ers resident amo th< m had 
Ion: been declared by jurists to be ti at 
afterwards laid down in Lt MesuritT v. 
Le Mesuher ( 7). In Wawtidery. Wurnnitf 
(S) Lord Bioughani had said w.th the 
assent of Lord L>ndhurst that the jartits 
to the marriage contract must be oeen.- 
ed to enter into it w ilhreieier.ee to their 
own domicile and laws and that jins- 
d ; ct;on n ust dejend on donicie. 
These pronouncements seemed to be 
material in the inquiry whether 
upon the true construct on oi the 
Imperial Statute of 180i power was there¬ 
by conferred upon the Governor-General 
of Ind a in Council to legislate lor British 
subjects m e rely resident in Inda 
so as to alitet the r status as to 
ma r ria e ia th * country of their domic le. 
Accordingly the learned President decided 
thit section 22 of tte Ind an Councils 
Act could not be deemed to warrant 
the making of laws I5 \ lie n 1 ® 
Government to interfere w th the status 
of subjects of the Crown not domiciled 
in India. As between two possible 
constructions, that which was con¬ 
formable to international law as de¬ 
clared in English Tribunals was to be 

(7 ) ( i8 95) A. C. 517; 64 L. J. P. C. 971 72 h. 

^ 873* xi R. ^27. 

(8) (1835) 2 Cl. & F. 488; 9 BUgh (N. S.) 89; 
37 R. R. 188; 6 E. R. 1*39:. 
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•preferred to that which would involve 
infringement of the rights of other 
communities. 

■With the very greatest respect it 
might to said that for the purpose of 
the decision in Keyes v. Keyes (4) it was 
only necessary tc discuss the question 
whether extra-territorial effect could be 
given to the decree of the Chief Court 
of the Punjab, but in the present case 
it must be takeu as granted that if we 
confirm the decree of the District Judge 
it will have no validity in England, so 
we have to decide whether we have 
jurisdiction to confirm a decree which 
will only be valid in India, and on that 
question the judgment in Keyes v. Keyes 
(4) has to be carefully considered. There 
are three courses open to us. 

We may follow the decision in Keyes v. 
Keyes (4) that the Indian Legislature has 
no power to give the Courts jurisdiction 
to grant decrees for d'ssolution of marriage 
to non-domiciled parties; or 

we may hold that th^ Indian Legislature 
.has the power and has not exercised it; 
of 

we may hold that the Indian Legis¬ 
lature has the power and has exercised 
it, 

I # am not prepored to differ from the 
decision in Keyes v. Keyes (4), for the argu¬ 
ment thot jurisdiction ia matrimonial 
causes wis based on a so-called matrimo¬ 
nial domicile when the Indian Councils Act 
was possed in i86r can hardly be so id to 
be grounded on fact. Niboyet v. Nifoyel 
(9) ^ which forms its chief support was 
decided in 1878, ani as was pointed out 
in LeMesurUr v. LeMe'urier (7) it .could 
not be Siid that at any time the doctrine 
Was completely established so that we could 
sa ely say that the Indian Councils Act 
was passed on the understanding that it 
was a put of international law. I do 
nit deny that there ij co.isideiable force 
in the argument that there is nothng in 
the Iaiun Councils Aet itself to impel us 
to construe it in the restricted manner for 
which Mr, Binning has contended. In 


(9) (1879) 4 P. D. XJ 48 I,. J. p, 1; 39 1,, Ti 
^86; 27 W. Ri 203, 


Emprcssx . Burak { 10) their Lordships ?aid 
(page 193) 

“The Indian Legislature has powers ex¬ 
pressly limited by the Act of the Imperial 
Parliament which created it, and it can, 
of course, do nothing beyond the limits 
which circumscribe these powers. But, 
when acting with n those limits, it is not 
in any sense an agent or delegate of the 
Imperial Parliament, but has, ani was n- 
tended to have, plenary powers of legislation, 
as large, and of the same nature, as those 
of Parliament itself. The established Courts 
of Justice, when a question arises whether 
tlu prescribed limits have been exceeded, 
must of necessity determine that question; 
and the only way in which they can pro¬ 
perly do so, is by looking to the terms 
of the instrument by which, affirmatively, 
tho legislative powers were created, ar.d 
by wh'ch, negatively, they are restricted. 
If what has been done is le Elation, 
within the general scope of the affirma¬ 
tive words wh'ch give the power, and 
if it violates no express condition or re¬ 
striction by which that power is limited— 
it i s not lor any Court of Justice to 
inquire further, or to enlarge constructively 
those conditions and restrictions.” 

It may be said, th^refore,that unless we 
can read into the Indian Councils Act an 
express provision prohibiting tfc e Indian 
Legislature from giving f lie Indian Courts 
of Justice powers to divorce non-domiciled 
parties, a n Act of the Indian Legislature 
giving such powers would not be ultra 
vires. . 

Apart, however, from th e undesirability 
of a confi'et of judicial opinion between the 
Indian and English Courts on the question 
o" the construction of an Imperial Statute, 
the discussion may be said to be purely 
academical, if my view is correct that 
the Indian Divorce Act does not confer 
jurisdiction on the Courts to dissolve the 
marriage.! of non-domiciled parties,, sir.ee 
the L-gis’alure would not be likely in 
the future to suggest the amendment of 
the Act so as to enable the. Courts to 


(10) 5 I. A. 178; 4 C. 172; 3 C. L. R. 1971 3 
Sar. P. C. J. 834; 3 Suth. P. C. J. 556; 2 Ind* 
Jur. 618; 2 Sbome L. R 63; 2 Ind, Dec, (N. S.J| 
Xioj (1878) 3 A, C. 889 (P, C.). 
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grant decrees for divorce which would only 
be v^lid in India. 

Tbe argument that the Legislature in- 
teatiojaily made residence *he test of 
jurisdiction a nd not domicile, must also in¬ 
clude the proposition that the Legislature 
omitted or declined to recognize that i n 
matrimonial cases which involved dealing 
‘with the status of the parties the Courts 
follow the principles of intcrnatioi al law 
unless they are expressly excluded by the 
Municipal Law. In Jogev.dra Nath Banerjee 
v. Elizabeth Banerjcc (ir) Jerkins, J., said 
that residence and not domicil had been 
made the t e st of jurisdiction, but apart 
from the fact that in that case there was 
no question with regal'd to the domicil of 
the parties, I doubt very much whether 
the argument is sound that because the 
Court can only give ielici t 0 a petitioner 
who is resident in India the question of 
domicil may be disregarded altogether. 
Relief not involving the status of the 
parties may be granted under the Act 
if the condition of residence is satisfied 
but that is in accordance with the princi¬ 
ples and rules of th e Ecclesiastical Courts 
which by section 22 ol 20 & 21 Vic. c. 
85 ■were t 0 be acted upon by the Matri¬ 
monial Court in all suits and proceedings 
other than proceedings for the dissolution 
of marriage. Th e question wlietler the 
Court of Divorce i n England had jurisd’c- 
tion to entertain a suit 1 or judicial separa¬ 
tion where the husband was domic.leu in 
Australia and the act of cruelty alleged 
was said to have been comm tted in 
.Italy was very fully considereu in Armytage 
v. Armytage (5). The petitioner mamtair- 
ed that the test of domicile was 1 ot 
applicable as in a suit for dissolution of 
marriage and that the Ecclesiastical Courts 
would have given h.-r relief wl en she 
and her husband were both res d n in 
England in the circumstances proved. The 
respondent contended that no r e liei would 
have been given because the parties .were 
not domiciled in England and no act of 
cruelty hadbeen proved within the jurisdic¬ 
tion. G)rell Barnes, J., said ia conclusion 

at page 197: 


11923 

“It may, I think, be safely laid dowfl 
that the Eccles astical Courts would for¬ 
merly, and ths Court w.ll now, interfere 
to protect a w : fe against the cruelty of 
her husband, hoih being within the juris- 
diction, when the necessities of the case 
require such intervention.” 

The argument that the Indian Divorce 
Act has made residence and not domicil 
the test of jurisdiction may best be refuted 
by referring to the fallowing Passage in 
the judgment of the Privy Council in Le 
Mesuricr v. Le Mesuner (7) when dealing 
with the decision in Niboyet v. Niboyet (9) 
(page 531.) 

"Toe main reason assigned for their 
decision by the learned Judges of the 
majority was, that, before the Act of J657 
became law, the petitioner would haae 
been entitled to sue her husband in the 
B'shop's Court, although he was not 
domiciled in England, and to ask cither 
for restitution of conjugal rights, or for a 
divorce a mensa cl thoro,Qnd in cither case 
f*«r proper alimony; and coi sequent 3 that, 
after tha Act o! 1857 was passed, jurisd e- 
tion in divorce might be exercised in the 
same circumstances. There appears to 
their Lordships to be an obvious fallacy 
in that reasoning. It is not doubtftl 
that there tray be residence without 
domicile, sufficient to sustain a suit for 
restitution of conjugal rights, for separa¬ 
tion, or for aliment ; but it docs not 
follow that such residence must also give 
jurisdiction to disS' lve the mar rage. Their 
L rdsh;ps cannot construe section 2 7 of 
ttia Act of 1857 as giving the English Court 
divorce jUiisdi t on in all cases where suy 
other matrimon al su«t would pTev ously 
have been entena : nfd in the Bshcp’s 
Court - 

It must follow that the Jnd an Courts 
have not a m°r e extended jurisdiction 
than the English Courts. Undoubtedly a 
country by its to- nicipal Law may lay 
down its own tes s for creating jurisdic¬ 
tion within its own boundaries even in 
cases where the status of the parties is 
involved. Their Lordships in Le Mesutief 
v. Le Masurier (7), when dealing with 
the question of matrimonial domicil, safd 
(Page 537) 


(tr) 3 C. W;N. 250 . 
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-It*is a circumstance not undelet¬ 
ing of notice that the learned Judges, 
whether English or Scottish, who have 
expressed judicial opinions in favour of 
ft matrimonial domicil, have abstained 
from reference to those treatists on in¬ 
ternational law wh’ch are generally re¬ 
garded as authoritative, in the absence 
of ftny Municipal Law.” 

And that it would be competent for 
Municipal Law to create jurisdiction valid 
within i s own boundaries is clear from 
the following passage in the judgment 
at page 527 

"In order to sustain the competency 
of the present su ; t it is necessary for 
the appellant to show that the jurisdic¬ 
tion assumed by the Dstrict Judge of 
Motara was derived, either from some reerg* 
nisedprinciple of the general law of nations, 
or from some domestic rule of the 
Roman Dutch Daw. If either of these 
points were established, the jurisdicUon 
of the District Court would be placed 
beyond question ; but the effect of its 
decree divorcing the spouses would not 
in e.ch case be the same. When the 
jurisdiction of the Couit 19 exercised ac¬ 
cording to the rules of international law, 
as in the case where the parties have 
their domicil within its forum, its decree 
dissolving their maniage ought to be 
respected by the Tribunals of every 
civilized country." 

But with regard to the dissolution of 
marriage the provisions of the Indian 
Divorce Act are with a few varia¬ 
tions identical with those of 21 & 22 
Vic. c. 85, Under section 27 of that Act 
any husbftnd may petition tor dissolution 
of bis marriage, etc., but it mfty be taken 
now as settled that the Court in con- 
. 51 dering «uch a petition will follow the 
principles of international law whatever 
doubts may have been felt on the ques¬ 
tion until the decsion in Le Mesurier v. 
Lo Mesurier (7). As the legislature has 
not directly given to the Indian Courts 
the power to dissolve marriages between 
non-domiciled parties, I do not think it 
is open to us to hold that we have the 
power by implication, even if I thottgnt 
that the argument that residence has been 
made the test of jurisd ction was a sound 
one, I ft as prepared to go further and 


hold that sect'on 7 of the Indian Divorce 
Act set out above directly excludes the 
idea that the Act gives jurisdiction to 
decree divorce in the case of non-domi¬ 
ciled parties. Fro! essor Dicey in 1 be 
second edition of his Conflict of Lows, 
considered that such a construction of 
sections 2 and 7 would be forced 011 
two considerations. Residence was design¬ 
edly made the basis of divorce juiisdic- 
tim in Tndia, regardless ol domicil, and 
the Indian Courts exercised jurisdiction 
on that basis. The second consideration 
merely begs the question, the first is also 
open to that defect, unless it c<uld be 
said that it was intended 1o recognise 
the doctrine of matrimonial domicil. 
Considering that nearly all English men 

in India were non-domiciled and fl at it 
mty have been intended by the Act to 

provide them with a forum for deciding 
their matrimonial disputes, it is qui e 
possible that the Legislature thought tint 
they were giving cffict 1o such on in¬ 
tention, and weie not enacting divoice 
legislation for the domiciled community 
only. But granting that was the inten¬ 
tion, and admitting that for fifty years 
it was considered that effect had been 
given to that intention by the Act the 
fact remains that we have to construe 
the Act as it stands now free from all 
such matters of prejudice. To my mind 
the same considerations on which it was 
held that the Indian Courts cannot grant 
divorces to non domiciled parties which 
will be treated as valid in England must 
operate on the validity of such divoice 
in India. I can see no difference in terms 
between the provisions of the Indian 
Divorce Act and the Matrimonial Carnes 
Act, certainly no difference which gives 
the Indian Courts a wider jurisdiction. 
After the dec:sion in Keyes v. Keyes (4) 
Statute n & 12 Geo. V, c. 18 was pass¬ 
ed, whereby any decree _ granted under 
the Act or the Indian Legislature known 
as the Indian Divorce Act, 1869, and 
confitn ed or made absolute under the 
provisions of that Act for the dissoultion 
of a marriage the parties to which were 
at the time of the commencement of 
the proceedings domiciled in the United 
Kingdnn, and any order made by the 
Courts in relation to any such decree 
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shall, if the procee rugs were commenced 
before the pas i g of tl.e Act, be as 
valid and be deemed always to have been 
us valid ia all respects as Ihorgh the 
parties to the marriage had been domi¬ 
ciled in India. But the pow t r 1 o 1 rant 
divorces in such cases in the future was 
withheld. 


In my opinion, therefore, the District 
Court of Toora had no ji risciction to 
pass a decree for dissolution of marriage in 
this case. 

But it is also necessary to consider 
the question of f act, whether it w?s proved 
that the respondent had committed 
adultery with the co-respondent. Disre¬ 
garding the a lie? at ion that adultery had 
been committed at Poona, there can be 
no doubt that a certain relationship exit¬ 
ed between the respondent and the co¬ 
respondent before the Jormer came to 
Brnibay on the 22nd August. It also 
seems clear that she w..s not tun ed 
out of the bou.se by the petitioner but 
left of her own accord with Captain 
. Arcv. But I do not think the evidence 

discloses facts which must load ihe Cotrt 
to the in.vi:able presumption that adul¬ 
tery was commit'ed lhat ni, ht. 

Undoubted y C .plain D'Arcy’ accom¬ 
panied Airs. Wilki. son to the Apollo 
Hotel, but there is no evidence lhat he 

e room or even stoj ] ed 
the nght 'u t,.e Hotel, H e was livi. g 

^ th ^ t - me with Mr - G,, ' e in Bxcul'a. 
Mrs.W.Jkn.sou said “Cap'ain D'Arcy ai d 

the Manager look me to the door ol the 

?° on V aid Got,d ni; ^t ' **id went away, 
lne Manager w sen Englishman Car tain 
D Arcv behaved *11 along as a friend/’ 
None of the Hotel staff were called as 
witnesses and it seems to have been 
suggested to the Com t that the Man aver 
was dead, although as a matter ef fact 
he bad been simiu. n ed toarpefr on the 
7th June and had written t.. the J, d e 
to say that the Rs. i 0 sent for expenses 
were tnsuffice, t. He has now filfd an 
affidavit corroborating the T 1P uUn no r'c 
statement that Optafn J*' 
go into Mrs. WilUnscn’s roo m 7 .„? j H 
not Stop the night at the Hctei ^e 
Judge must have bec n told that the 
Manager w is dead and that is stated as 

a fact in the judgment. This casts lfttl e 


credit on the conduct of the petitioner’s 
case. The statement of the petVos er 
regarding his observations wl.f.n be went 
to the room next day ar.d the fact that 
Captain D'Arcy wpsforr.d to be : n pos¬ 
session of the key of ram are Lot 
sufficient in my op'i. on to foind a jre¬ 
sumption lhat the Tespoj dei t ar.d the 
co -rcspondei.t spent the n’ght tcgelber in 
that room. There is 1:0 evidtn e. there¬ 
fore, on which the Court is ent tied to 
presume thut adultery was comniltcd in 
Bo mbay. 

But undoubtedly the respondent after 
her reti rn to Poona wrote a letter to 
the pe'iti^ner on the 1st September vvb'ch 
affords a strange contrast to the fffic- 
tio. ate letter she wrote to him on Ihe 
25th August. vShe began, " I wish to 
inform >011 for good ar.d all that I .vhall 
never live with you again as your wife and 
the sooner v\e are separated or divorced 
the better for us both ” and continued 
"my life with you is misery to mj’se.f 
and must necessarily be so to you, when 
you know I cannot even like 30U and 
I can only see one thing to do, viz,, 
‘Divorce me’ which eventually must 
come." It has keen artued that the 
latter sentence could only n tan one of 
two thngs, either that the respondent bad 
already afforded the petit oner grounds 
for divorce or inttnded to do so. But it 
does not necessarily fo'low that the re¬ 
spondent had been guilty of adu’tery or 
intended to commit adultery ; she may 
well have thought that the mere fact of 
her goin? off with the co-respondent would 
be sufficient evidence. On the 2nd Sep¬ 
tember the respondent left Poona with her 
children and went to stop at the Hamil¬ 
ton Hotel at Don a via. The co-respr ndrrt 
joined her there on the 6th. The respond¬ 
ent’s mother came on the 7th and left 
again wilh the children. Tl e resj < nd«r.t 
and co-ie^pcncent Jeft on the 8ih. As 
the petit on wls fi’ed rn the 7th nothing 
was sa ; d therein t.boit tie visit to 
honr.vla as thoi gh the petittner had 
henrd Iron, his inih(r-in-k.w that his w:fe 
had lett Poona he did not kne w where 
* he had gone. No an eidi. ent to tie peti¬ 
tion was a skid foi. No part’ciJars of 
the alleged acts of adultery were a ked 
for or fi-rnisbed, and tlerc is no’hirg cji 
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the record to show how evidence as to 
an alleged act of adultery committed 
after the petition was filed and nowhere 
referred to in the proceedings was admitt¬ 
ed. The case was very badly conducted 
throughout and it d)es not appear 
whether the respondent had any notice 
that adui+erv at I^onavla was a lies ed 
un f il towards the cloie of the petitioner's 
evidence. The • co-respondent was at 
Columbo and was unable to be 

present at the first hearing on 
the 7th June, .and though on the 9II1 
June the hearing was adjourned till 
the 28th June to procure the evidence of 
the Manager of the Hotel at I/mavia, the 
co-respondent his said he could not leave 
Cilumbo ow ; ngto It's duties as Starter of 
the Ceylon Turf Club. The Manager of 
the Hotel said that Mrs. Wilk'nson arrv- 
ed On the »ndSeptember with two children. 
On the 6 f h of September Captain D'Atcy 
arrived about 11 a. m. At first he was 
assigned No. 2 bed-room, but wanting a 
large one he was moved to No. 4, the bath¬ 
room door of wh ; ch faced the front door 
of room No. 5 which was occupied by 
Mrs. ‘W’lkinson. An old lady came to see 
Mrs. Wilkinson on the 5th and aga'n 
on the 7th when she took the children 
away. Mrs. Wilkinson and Captain 
D’Arcy left on the fcth. There was a 
ladv visitor in the room next to Mrs. 
Wilkinson. 

. In hir examination the respondent said 
she went to I/»navla on the 2nd Septem¬ 
ber because she was afra ; d of her father 
and husband. She said noth ; ng about tie 
co-respondent's visit. In cross-examina¬ 
tion she said: “I did not inform Captabi 
D'Arcy that I was going to hon?.via. I 
wrote to h’m from I.onavla to come 
there: He came on the 6th and left the 
same nieht for Poona at 10 p. m., and 
returned to the Hotel at mid-night on the 
7th and left in the morning of the 8th 
with me. The learned Judge was of 
opinion that these facts which were not 
dispute! taken in conjunction with the 
respondent's letter of the 1st Sebteirber 
were conclusive evidence of adultery. Now 
if the case had been Undefended it might 
have been urged that the respondent must 
have intended, at any rate, to create 
evidence from which the Court would be 


entitled to presume that adultery had been 
committed. But I doubt very much 
whether a Judge in England would direct 
a Jury that on evidei.ee, such as we have 
in this case, the presumption was inevit¬ 
able. The caseo! Grant v. Grant (12) to 
which the leaimd Judge refers is an 
authority for saying that the mere fact 
thrt two people of opposite sexes are to¬ 
gether under the same roof is not suffi¬ 
cient. From the reports of di\ o*ce cases, 
as far as I know, it has always been con¬ 
sidered that there n ust 1 e soli e evidence 
that they occtip'td the same room. Un¬ 
doubtedly adultery may have been com¬ 
mitted in this case, but it is ji st as 
possible that the respondent, the 14 h she 
must have known she was compromis'ng 
hers.If and may even have intended the 
worst to be believed, had 10 desire to 
eu'er into sexual relat’onsh'p with the 
co-respondent, until she could n airy him. 
Thereafter wh n she had t me to consider 
the situation she does not seem to have 
been prepared to be relegated to the 
status of a divorced w fe, and so lose the 
right to the custody of her children, with¬ 
out a contest, with the result lhat i n her 
written statement while denying that 
adultery was committed she asked for a 
judicial se; aration. 

In these circumsl? nees n y opinion is that 
the petitioner has failed to prove factsf reni 
which the Court would te justified in holdirg 
thatadulten was committed at Uoravla. 

As my teamed brothers are o! a con¬ 
trary opinion there w 11 be a decree for 
judicial separation, the questions relatir g 
to alimony and the custoay of the child¬ 
ren to be determined by the District 
Judge. The costs of respondent No. I 
must be paid in the first instance by the 
petitioner tut he will be entitled to recover 
those costs and his own from respondent 
No. 2. 

Marten, J. —Tins is a husband's petition 
for divorce on the ground of his wife's 
adultery with the co-respondent. The wife 
in her answer ha s piaued for a judicial 
separation on the ground of her husband’s 

cruelty. The learned Tr'al Judge i<und in 
favour of the husband on all poT.ts, and 
the decree for dissolution of the marriage 
which he has passed is now before us 
(12) (1839) a Curt. 16 at p. 57j 163 E. R. 322. 
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for confirmation under section 17 of the 

Indian Divorce Act, 1869. 

Th“ two main points before Us are y) 
whetherthe wife committed adulteiy with 
the co-respondent, and (2) it *0, whe her 
the Court has jurisdiction togrant a d* voice, 
a s opposed to a judicial separation 
should it be the fact that the matrimonial 
domicil was Rn-lish. The defences of 
cruelty and condonation were not persisted 
in before us, and it is clear that they were 
rightly decided in favour of the husband. 

On the first main point, the detailed 
judgment of the learned Trial Judge 
relieves me from the necessity of dealing 
with the facts elaborately. It will be 
seen that the main events in 1921 are 
confined to thtee stages, viz. (1) the events 
at Poona from the 13th to the 21st 
August; (2) the events at Bombay on 
th- 23rd and 24th August; and (3) the 
events at Lonavla from the 2nd to the 
8th September. There is an important 
correspondence, and in particu’ar a letter, 
Exhibit 46, written on the 1st September 
from the wife to the husband, intimating 
her intention to separate and suggesting a 

divorce. . . 

With regard to the first stage, it is com¬ 
mon groind that there was a serious 
quarrel between the husband and wife at 
Poona with reference to the co-respond¬ 
ent. The wife was then staying in her 
parent's house, where the co-respondent 
was a boarder. Incriminating letters are 
alleged to have been found, which have 
since been destroyed. I'urther, it is alleg¬ 
ed that the wife admitted misconduct, 
and that the co-respondent admitted he 
loved the wife. This latter incident was 
at a later date than the wife's letter, 
Exhibit 41 of the 19th August, in which 
she asks to ba forgiven the past, and 
would try and begin anewlife. The letter 
may, therefore, refer only to her runn : ng 
into debt. Be that r.s it may, it is clear 
that the husband got rooms for his wife 
and children at Bombay, and took her 
away from Poona on the 22nd August, 
and she admits that she then promised 
not to have anything more to do with the 

co-respondent. 

The second stage, viz, the events at 
Bimbay, are to my mind extremely im¬ 
portant. It is common ground that on 




the 23rd August about 2-30 P.M. the 
wife left the c e rooms m a taxi with all 
her luggage and in company with the 
co-respondent, and that it was not till 
the next day thal her whereabouts were 
discoveied, when she was laken trek 0 
Poona bv her Jalher, who hr.d in the 
meanwhile been telegraphed for by Ike 
husband. Now here I quite agree witn 
the learned Trial Judge when he says in 
paragraph 14 of his judgment that he 
important question is. which of the two 

conflicting vers ; ons is to be believed. Did 
the wife go away of her free tv ill, oi was 
she turned out by her husband ? Alter 
weighirg carefully Ihe evidence on this 
point, I am satisfied that the learned 
Judge came to the correct conclusion, vix, 
that the wife went away of her own free 
will, and that she did so despite all 
efforts to step her, and because, as Mis. 
Parish says, she was going where her 

affections were. . , u 

It is common ground that the wile 

spent the rest of the day upto midnight 
in the company of the co-respondent, 
though not necessarily exclusively so. 
She first went with him to the bungalow 
cf Mr. Gove where apparently the co¬ 
respondent was then living in a chum- 
merv." In the evening they went to a 
theatie. About midnight she was escorted 
back to the Apollo Hotel where the 
co-respondent had obtained a room for 
her. It is not suggested that the co¬ 
respondent had a room at that Hotel. 
But it is sign ficant that next day, the 
24th, the wife adnitted that he was in 
possession of the key of her room. Some 
of her clothes were apparently at tne 
Hotel, and some at Mr. Gove’s btnga- 

On the 24th August the wife wa* 
traced to Mr. Gove’s bungalow by her 
father ar.d husband, and when they found 
her there with the co-respondent late 
in the afternoon, they proceeded *0 
as 3 ault the co-respondent and to taice 
the wife away. They accordingly re *' r * e 
to Po»na,and the evidence is that be 
father effected a re-conciliation be ween 
the wife and her husband, and that bo n 
decided to make a new start. The wire 
letter. Exhibit 45, of tke 2;th August, 8nd 
the husband'# letters. Exhibits 5 1 * 6 » 
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and 53 of 27th, 31st August and ist Sep¬ 
tember are quite consistent with that. 

But then oa the ist September 
the wife wrote the important letter 
Exhibit 46. In it she savs “I wish to 
inform you for * Good and air that I shll 
never live wih you nvsin as your w^e and 
the sooner we are s«para f ed or d'vorced the 
better for us both. I disb’ke yon mor p 
than I can possibly describe. ..I con orly 
see one th'ng to do, viz., ‘divorce me,* 
which eventually must come. .Do not 
think for one minute I have only ju^t 
decided, because it is not true and I 
made up my m ; nd long long ago. If in 
the future you interfere in any way 
whatever : n my doings 'Beware' as thirgs 
w’ll not be so peaceful on the next 
occasion. You have your recourse viz, 
the law. Do no v correspond in future 
with me or ask to see me, but only 
through my Solicitors.. I al*o wish to 
impress on you that lam perfectly in 
my Tight sense?, as you have inferred at 
different times *T could not be*. And this 
is my final . decis ; on " That letter she 
sent by registered post to her husband, 
and she sent a copy to her Soh'citors. 

The next day. viz. the 2nd September; 
the w fe left her parent’s house secretly 
with the two children and went to 
Hamilton’s Hotel I/>navla. There sl.e 
wrote to the co-respondent to join her, 
and he came o n the 6th and left with 
her on the 8th September. The parties 
there occupiel adjoining rooms, viz,, 
rooms N03. 4 and 5. It is in evidence that the 
room No. 2 which was oripinally alloted 
to the co-respondent was further off, and 
that be was shifted to room No. 4 at 
his own request. On the 7th Septem¬ 
ber the busbaud signed his petition. The 
learned. Judge is, I think, i n error in 
stating in paragraph 24 that the husband 
had previously been to Lonavla and seen 
the visitors' book. As I read. his evi- 
deuce at paragraph 10 he did not know where 
his wife was until the morning after 

Mrs. M’khan had brought the children 

° th September, for the RoM-V e ep e r savs 
t cmlderen were taken a wav on the 
V. Hls petition for ,the custody of the 

children was presented on the 8th Septem¬ 
ber. An interim order was made on the 


9th September, which was subsequently 

varied on the 20th October 1921. 

O i those nn "n facts and on the re- 
main’ng detn/l* in the case I have come 
to the condus-'on ( T ) that the wife had 
fo rrr, ed a gu’lty nSection for the co¬ 
respondent and lm for her ; (2) that there 
w re rnnk opportunities for gratifyirg 
their improper affeof ior9; and (3) that 
th" tru ; r/ere~ce on the evidence is 
that the parties committed adultery. 

One nrin ob ; ect’on rri=ed before us on 
i-ehVf of the wife vas that adultery at 
Lew avia w"' Q not p’eaded, and that ac- 
cord r ng 7 v the lxmavln incidents should 

b e disregarded. E^ect-'ve critic 1 '-ms may 
no doubt’ be pas*-d on the pleadYrs, 
and to some extent on the cour-e of 
the trial. But if the fipu res of the taxed 
biU of costs mentioned at the end of 
the judgment are looked at. they will, 
I think, afford iome clue as to ihe pro¬ 
fessional stai d^rd that might reasonably 
be expected. This is rot a ca*e on the 
Ordinal Side, where the piesYirg Jrdge 
has the advan^are of the assistance of 
Advocates and Attorneys. Be that as it 
mav, paragraph 7 of the pet if ion pleaded 
adultery in wide and va^ue terms, vfc.,that 
while the husband vas employed in 
Bombay, his w'fe became familiar wilh 
the co-respondent. "ard on various oc¬ 
casions committed adulterv with him." 

Further at the trial the wife and the 
co-respondent appeared by separate 
Pleaders, and no objection was raised to 
the evidence as to the events at T onavla. 
On the contrary the husband’s witnesses 
were cros-examined on these and other 
inrid^nts. Further it would appear from 
the affidavit of the co-respondent dated 
the ist March 192a and presented to rs, 
that there was an adjournment of the suit 
from the 9th June 1 o 28th June in order 
to enable the husband to call the 
Manager of the P T otel at Lonavla. This is 
borne out by the dates given In the Court 
b c low for the respective depositions of 
witnesses N r s 7 and 8 for the husband, 
and bv the reference in uaraeraph 25 o' the 
judgment to the non appearance of the 
co ies ojidert although a long adjournment 
wa s given. 

In my opinion, therefore, It is not now 
open to the wife and the co-respondent 
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to object to this evidence. It zny such 
objection had been raised at the trial, no 
d ubt the Judge would have granted leave 
to amend or to file a supplementary 
petition, see'ng that the original petition 
was only sworn on the 7 th September, 
and the wife and the co-respondent did 
not leave Lonavla till the 8tli Septem¬ 
ber. Bat presumably the parties at the 
trial thought this unnecessary, havirg 
regard to the wide pleading and the 
equally w : de nature of Issue No. *• 
Nor do I attach any importance to Ihe 
suggestion by Counsel for the co-respond¬ 
ent that although his Pleader it. a y have 
told him that there was an adjournment 
to the 28th June, be did not tell him 
that it was for the purpose of calling 
further evidence as to the I,onavla in¬ 
cidents. „ , . 

Before us, Counsel for the co-respondent 
applied to have his evidence taken now. 
But in my opinion the learned Trial 
Judge gave him all reasonable opportuni¬ 
ties^ or entering the witness-box, and 
it is now too late. His excuse that he 
was detained bv his duties as Starter at 
the Colombo Races, I do not accept. At 
most he need only have missed one cay’s 
racing, the 1st July, He does not 

say that he even asked the local officials 
for the requisite leave. If he had, surely 
it would hove been granted. His conduct, 
even if viewed iu the most favourable 
light, had gravely compromised the honour 
of & married woman, to say nothing of 
his own- A gentleman would, therefore, 
at alt costs return to protect her ho;our 
anl his own, provided at any rate he 
could truthfully sav that no misconduct 
had occurred. 

Nor do I accept the suggestion of 
Counsel for the wife that she merely 
sent for the co respondent at Lonavla in 
order that He might intervene between 
her anl her father, and effect a recon¬ 
ciliation. As the father haci only assault¬ 
ed the co-respondent a fortnght before, 
it is not likely that he would regard the 
co-respondent as a welcome u?gotiator. 
If she wanted to negotiate, she could 
have done that through her mother, for 
it is not suggested that she was afraid 
oi her. On The contrary she wrote a 
letter to her mother at Poona and it is 
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in evidence that her mother or her atrnt 
Mrs. Howard crire to Lonavla on tie 
5 th and rth Se den beT and took away the 
two children on the latter date. She ha3 
deposed that she was anx ous to aenv any 
admission of misconduct to her Solicitors 
in Bomba} . But how could any prudent 
woman send for the very iran in respect 
of whom such serious scandals had 
arisen, and allow him to occupy an 
adjacent loom at a country hotel for the- 
alleged object of discussing this admission 
of misconduct. In considering her con¬ 
duct, it must be remembered that we ore 
dealing with a mair’ed womanof seven v errs 
standing and a mother of two children 
and who had finally decided to leave her 
hus’ and and had suggested a divorce. Tn 
my opin'on. there'ore, the rroper infer¬ 
ence to draw from all the facts of the 
case is that the parties committed 
adultery at Lonavla. 

Then as regards the Bombay incidents, 
it is said that certain letters written by 
the wife's father were admitted in evi¬ 
dence on Counsel's statement th*t the 
lather woula be called as a witness foi 
the husband, and that they have been 
improperly referred to by the learned 
Jud <r e. For tie purposes of mv iudrment 
1 eliminate those letters;I have not even 
read tnem, end they have in no way 
influerced ire. The father's oj inion of 
the co-respondent is sufficiently indicated 
by the admitted fact that he assaulted 
him in Bombay at Mr. Gove’s bungalow. 

Next, it was said, that tl e husband's 
Counsel misled the Court by stating thft 
the Hotel-keeper at Pombr.y was dead, 
and consequently could nol he called. As 
to that it wont, appear that some con¬ 
fusion has arisen between the Assistant 
Manager who died on the 7th of January 
1922, and the Manager who is still alive. 
Further, the Manager states in his affidavit 
of 27th February 1923 that this Assistant 
Manager was not engaged by the Hotel 
till October 1921. Be that as it may, I 
do not think it essen*Ll that the 
Man? ger should now give evidence 
before us. The wi'e ha* adiriltcd 
t..at the co-respondent accompanied 
her to her -o»m, s. that contradicts the 
Manager's statement that the correspond¬ 
ent only stepped into his office and left 
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the. hotel as- soon as the lugg ge was 
removed from his office. It is not essential 
for the husband’s case to prove that the 
parties committed adutery after mid¬ 
night that night in that particular room, 
when there were other opportunities both 
earlier in the day and also on the next 
day. So one need n>t go into the hus¬ 
band’s story as to what he found in his 
wife’s ro^m in the Hotel, nor decide 0.1 
the other hand whether the Manager is 
accurate in stating that the husband 
only made inquiries in the office. But 
in passing I may notice that the wife 
towards the end of her evidence describ¬ 
ed the Manager as an Englis man. This 
description would more likely apply to 
the deceased Assistant Manager Mr. 
Ormand, than to the vlanager vlr. Adel- 
hardi Rosverg who gives his nationality 
as Danish. 

It was also objected that at the 
Solicitors’ office the wife did not admit 
misconduct. But the husband does not 
say she did so on that occasion. What 
he says is she was taxed there with is- 
conduct b t did not admit it. The fact 
that all the three parties went off 
together to the S.licitors may at first 
seem strange, whether they were innocent 
or guilty. But one desire of the husband 
may have been to gain ti e, and so 
prevent his wife taking the fatal step. 
This is borne out by the fact that he 
asked third parties, such as Mrs. Parish 
.0 intervene and stop his wife running 
away. Even at Bombay, it will be 
noted, that it was the wife who had a 
telephonic message se t to the co-respond¬ 
ent qn the 23 rd * ugust. This was the 
very man ever whicn the trouble had 
arisen a short while before at Poona, 
and personally I do not accept her ex¬ 
planation that he was summoned in order 
to deny the allegations of misconduct at 
Poona. If so, why should she pack 
up her luggage and go away with him 
in a taxi to an undisclosed destina¬ 
tion. 

On a consideration then of all the 
circ mstances I am of opinion that on 
the first main point the learned Trial 
Judge rightly decided that the wife had 
committed adultery with the co* respond¬ 
ent. 
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I now turn to the second main po’nt fn 
the case, viz., the quest on of jurisdiction. 
The want of jurisdict on was not pleaded, 
nor was any issue raised upon it. On the 
contrary the wife made a cross-claim fer 
a judical separation. But at the trial Ihe 
po nt was raised, though I regret that it 
was not dealt with in the way which its 
great importance deserves. In the first 
place, no proper evidence was taken as to 
domicil. Before usbolh Ihe husland end 
wife have put in affidavits on that pcint, 
and the husband appl ed for a rerrand to 
produce fu rthcr evidence. It wa? admitted, 
however, that l.is domicil of origin was 
English, he having been 1 orn in Fngland of 
English parents and having lived there till 
h Q came out to India as an assistant inthe 
chemists* firm of Thomson and Ta>ler. 
Counsel also stated that ( n that r^n and, if 
Vranted, he could not put the ca«e bgher 
than is contained in the husband’s affidavit. 

It was not seriously suggested that the 
husband had abai doned his domic’l of 
orig'n prior to his return to India in 1921. 
The very fact that in 1920 he gave up his 
business appointment in India and ap¬ 
parently tried to make a l?\inf in Fntjard 
is almost sufficient to nerative that, despite 
his alleged purchase of return tickets. More¬ 
over ; n his evidence lie states th*t he 
only leturned to India, because his w fe in- 
s’stt d on his returning. It also opj ears frem 
the learned Judge’s judgment of J ulj 26th on 
theapi lication for custodv of the children 
that the husband proposed, on the leimi- 
nat’on of the present procet d nr s, to send 
h ; s cl;i 1 d r en to his sister h En land. In 
my opin’on, therefore, the husband's affi- 
d kV t falls tar short of what is required 
to effect an abandnment of his domicil of 
o.'igin and an acqu’sition of an Indian 
domicil of choice. I am satisfied that the 
husband never intended to make his 
permanent home in India. Consequently 

the case must le decide don the basis that 

• 

thehur-band-and, ti erefore, the matrimoni¬ 
al domicil, was Fngl’sh. 

Tnis then raises a most important ques¬ 
tion, viz., whether this Court lias juris- 
d : ction to dissolve a marrage, as opposed 
t"> granti ga judiral separat’on. in cases 
•• here the poriies are not donv’eiled in 
India. That depends on two points, viz., 
(r) whether the Indian Divorce Act, 1869 
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purports to confer that power upon the 
Indian Courts, and (2) if so, whether that 
Act was w thin the Legislative powers 
conferred upon the Indian Legislature by 
the Ind : an Councils .Act, 1861 (24 & 25 
Vic. e. 67.). 

I will deal wi h these points in the 
above order, which is the order in which 
they were presented in argument to Sir 
Henry Duke in Keyes v. Keyes (4). The 
learned Trial Jud -e dues not, however, 
appear to have considered the second 
point. He seems to have thought 
that the juiiscrctioa was clear and 
depended on the Indian Divorce Act, 
j 869. and that so long as that Act wa s i n 
force, the Courts could not decline juris- 
d : ction. But that was not the raiio 
decidendi in Keyes v. Keyes (4). What 
the learned President held there was that 
the Ind : an Divorce Act, 1869, was ultra 
vires the Indian Legislative as not being 
within the powers conferred on that Legis¬ 
lature by the Indian Councils Act, 2861. 
But he rave no express decision as to the 
true construction of the Indian Divorce 
Act. 1869. 

Taking, then, the first point, the argu¬ 
ment against the jurisdiction cf this 
Court under the Indian Divorce Act, 1SC9, 
maybe putin two alternative ways. The 
first is thvt, having regard to section 7 
the word “reside" in section 2 should be 
construed as equivalent to “domiciled,” 
seeing that, according to the principles 
now accepted in England, domicil alone 
can confer jurisdiction in divorce. That 
was the argument presented to the learned 
President by the Attorney-General in 

Keyesv. Keyes (4). For reasons which I 
will state later, I do not accept that 
argument. It is sufficient to state here 
that if it were accepted, it would prevent 
this Court from exercising its jurisdiction 
to grant decrees for judicial separation on 
the ground of cruelty or other adequate 
reason, in cases where the parlies are 
resident, though not domiciled, within the 
jurisdiet’on. This jurisd'ct'or. over resi¬ 
dents, with reference to jud'eia 1 separa¬ 
tion as opposed to decrees for dissolution 
of the marriage itself, is now we’l-recog- 
n’sedby L.e English Co\ rts as a pr nciple 
of private international law (see Le 
Mesurierv. Le Mesurler{y) and Armytage 
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v. Armytage (5) and a similar Jurisdiction 
has been exercised by this Ccurt or its 
predecessor the Supreme Court for ft 
hundred years. See Supreme Court Chart¬ 
er 1823, clause 42. 

The alternative argument is that assum¬ 
ing the word “reside" in section 2 means 
what it says, viz., reside and not domicil¬ 
ed, even then the dominating words of 
clause 7 and the general principles of 
private international law compel this Court 
to give a limited construction to the Indian 
Divorce Act, despite its wide wording, in 
just the same way as the English Courts 
have eventually limited the even wider 
wording of the Matrimonial Causes Act. 
1S57. 

To apprec’ale this argument, ore must, 
I think, make some enquiry into the his¬ 
tory of divorce legislation in England, and 
as far as prac' icable put oneself in the 
position of the End sh and Indian Legisla¬ 
tors, who framed the Matrimonial Ou-es 
Act 28^7, the Indian Counci’s Act, 18*1, 
the Indian High Courts Act, 1861, and 
the Ind'an Divorce Act, 2869. 11 is 
v tal to remember tl.at up to 2857 tl ere 
was no iurisdicf’on in England for any 
Court to dissolve a marriage. A special 
Act of Parliament alone could effect that. 
In 1857 a new Court called the Court for 
Divorce and Matrimonial Causes was found¬ 
ed by the M .trimoi ial Causes Act, 2857* 
And in 1873 this new Court becam part 
of the Probate, Divorce and Admmlty 
Division of the Hi'h Court a s established 
by the Judicature Act, 1873 (see section 26). 
But up to 1857 the Ecclesiastical Couits 
al»ne had any jurisd ction in matters 
matrimon'al, and they could only grant 
a divorce a mettsa et ihoro, vliich is 
the equivalent of *ho modern decree for 
judicial separation. Further, the Ecclesias¬ 
tical Courts rested their jurisdiction on 
the residence of the pr rites, and not c*n 
their dom'cil. Thus in Niboyet v. Niboyet 
(9) James, L. J, said as fellows (pages 
4 & 5 ):~ 

"Can there be any doubt that before 
the E glisli .Act r.f Parliament transferr¬ 
ing *he j’.r sdiction in matrimon'al causes, 
from the church and her Courts to tie 
soveie gn and her Court, ti e injured wife 
could have cited the adulterous husband 
before the bishop, and have asked either 
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for a restitution of conjugal rights or for a 
divorce a mats a elthoro, and in either case 
for proper alimony? The jurisiction of the 
Court Christian was a jurisdiction over 

Christians, who, in theory, by virtue of 
their bapt-sm, became members of the one 
Catholic and Apostol'c Church. The Church 
and its jurisdiction had nothing to do with 
the original nationality or acquired domicile 
o' the parties, using the word dom ci e in 
the sense of the secular domicile, viz., the 
domicile affecting the secular rights, obliga¬ 
tions, and status of the party. Residence, 
as d s iuctfrom casual presence on a visit 
or iff Uinere, no doubt was an important 
element; but that res dence had no con¬ 
nection with, and little analogy to, that 
wlich we now understand when we en¬ 
deavour to solve, what has been found so 
often very difficult of solution, tbe ques¬ 
tion of a person's domicile. If a French¬ 
man came to reside in an English 
parish his soul was one of lie souls the 
care of which was the duty of the parish 
priest, and he would be liable for any 
ecclesiastical offence to be dealt w’th by 
the ordinary pro salute anima. .And 
although the laws of the state sometimes 
interfered by way of coercion, regulation, 
or prohibition, with the Courts Christian, 
the latter acted propria vigors, and they 
administered their own law, not the law 
o! the state, and they adm’nistercd it ia 
their own n3me and not in the name of 
the sovereign. The language of the Act 
creating the existing Court strikingly 
illustrates this, when it enacts that all 
jurisdiction vested in or exercised by any 
Ecclesiastcal Court or person in England, 
etc., shall belong to anl be vested in Her 
Majesty. It was not prev ouslv vested in 
her, although she had appellate jurisdiction 
as Supreme Ecclesiastical Judge ” 

Accordingly when the English I.eg : slature 
by the Act of 1857 founded the new 
Court, two separate jurisdiction* were 
conferred on it, viz,, the old ecclesiastical 
jurisdiction of divorcee mens a et thoro or 
judicial separation a* it was thencefor¬ 
ward to be called, and the new statutory 
jurisdiction of divorce a vinculo. But the 

1857 .Act gave th : snew jurisdiction in 
the widest terms. Section 27 runs:— 

"It shall b? lawful for any husband to 
present a petition to the said Court, pray- 
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ing that his mania?e maybe dissolved, cn 
the ground that his wile has since the 
celebration thereof been gU’lty of 
adultery.." 

As ret aids this new jursd’etion the only 
express limit at on to be found in the 
Act’s thepiean.ble vh’ch states that. 

"It is expedient to amend the law re¬ 
lating to divorce, and to constitute a Court 
with exclusive jurirdidif n in matteis 
mateiimonialin England, and with autl oiiiy 
in certain cases to decree the dissolution 
of 0 mania* e." 

As regards the old juiisd’cl ion, section 
22 runs :— 

“In all suits and proceedings, ether 
than proceedings 1 o disso veany mirrage, 
the said Court skall iioceeci and act and 
give relief on principle" and rules which 
in the opinion of the said Cor it shall be 
as nearly as may be ccmformabJe to the 
principles and ru’es on which the Ecc’esi- 
astical Courts lave heretofore acted and 
given relief, but subject to the prov tions 
herein contained and to the rules and 
orders under this Act." 

In effect, therefore; the Legislature wes 
not pre.lured to lay down any vtn clear 
guiding principles on Ihe question of 
juii c diction, tut left it to the Courts to 
say how tbe Act should be construed and 
applied in practice. As to this, there 
were at le-st three possible but d'fferent 
views, viz., (1) to make domicile the test 
both for divorces and judicial sepaTatiors, 
or (2) to make residence the test for both, 
or (3) to make domicile the test for divorce, 
and res ; cence the test lor judicial repara¬ 
tions. But it took the English Courts 
some forty or fifty y ears to decide which 
of these views was the correct one. The 
first view wasthat adopted in 1878by Lc rd 
Esher in Niboyel v. Niboyef (9). The 
second view was that adopted by the 
majority of the Judges in Niboyst v. 
Nlboyet (9), viz.. Lords Justices James and 
Cotton. And as that was a considered 
decision of the Court of Appeal, it must 
betaken to be the then prevai’irg view 
of the law. Sub st areally it was1othe 
same effect as Brodie v. Brodis (13) 


(13) (1861) 2 8w. & Tr. 259; 30 L. J.bUti 
185; 4 L. T. 307; 9 W. R. Si si 184 E, R, 9 y 5 - 
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decided by the hull Court in 1861. The 
third view was that laid down in 1S95 
by the Privy Council in Le Mesurier v. 
Le Mesurbr (7), and subsequently adopt¬ 
ed in 1898 by Lord Gorell in Army (age 
v. Armyiage ( 5), and in 1906 by IheCouit 
of appeal in Better v. Baler (14). And 
this third view may now be said to re¬ 
present the true principles of English Law 
on this all important question of jurisdc- 
tion. 


What course then was open to the 
Indian Legislature in 1869 ? It had to 
legislate not only for Englishmen but also 
for Scotsmen and Irishmen, the laws of 
whose countries on the subject of divorce 
differed from those of England. It al¬ 
most must have felt some uncertainty 
as to what view the English Courts 
would eventually take on the questions 
of domicile and residence. But, this much 
is clear, viz., that in section 2 of 
the Indian Divorce Act the Indian 
Legislature imposed certain conditions 
precedent to the exercise of any jurisdic¬ 
tion whatever under the Act, for it en¬ 
acted that “ Nothing hereinafter contained 
shall authorise any Court to grant any 
relief unier this Act, except in cases 
where the petitioner professes the Chris¬ 
tian reagion and is resident in Ind a at 
the" date of the petition. And if the 
petition is one for divorce, it is a 
further cond tion precedent that either 
the marriage shall have been solemnised 
in India, or else that the adultery shall 
have been committed there, or else that 
the husbanl has exchanged his profess on 
of Christian ty for some other religion. 

Then conies section 7 wh : ch I regaid 
as the dominating clause in the Act. It 
runs as follows : — 

"Subject to the provisions contained in 
th : s Act, the High Courts and District 
Courts shall, in all suits and proceedings 
hereunder, act and give relief on princi¬ 
ples and rules which, in the opinion of 
the said Courts, are as nearly a s may 

be conformable to the principles and rules 
on wh ! ch the Court for Divorce and 
Matrimonial Causes in EnglatM for the 
time being acts and gives relief. 1 * 


(14) (1-906) P. 209; 75 h. J. P. 60; 94 L. 

8351 * 2 * T, U R, 408. * ' 


T. 


In my opinion the Indian Legislature 
intended by this clause to ensure reason¬ 
able uaiformity between the various 
Hign Courts of this country and the 
English Courts, and as far as practicable 
to avoid the scandal of parties being re¬ 
garded as married persons in India, 
though not in England, or perhaps as 
married persons in one Indian Province 
but not i n another, l thmk it also in¬ 
tended to provide for the then uncer* 
tainty of the law on the subject, and for 
the possibility that the principles of the 
English Courts might be modified in 
course of t me. According!}' the Indian 
Courts are to give relief " on principles 
and rules which..are as nearly as may 
be conformable to the principles and 
rules on which the Court for Divorce 
and Matrimonial Causes in England for 
the tint: being acts and gives relief." I 
draw particular attention to the words 
0 for the time being." In my opinion, 
they were inserted to prevent the princi¬ 
ples of law being rigidly fixed as at 

1869. 

It cannot be said that the "principles " 
referred to in section 7 do n°t include 
such a vital principle as the fourduticn 
of jurisdict on itself. Section 7 is evi¬ 
dently modelled closely on section 22 of 
the Matrimonial Causes Act 1857 which I 
hav already quoted, except that it ap¬ 
plies to divorce as well as all o' her pro¬ 
ceed ncis, and that the principles 1o be 
adopted are those of the English Divorce 
Court for the time being and not those " on 
wh ch the Eccleriast cal Courts have there - 
tofore acted." In Armytagc v. Armytage (5) 
the point for decision was whether the 
English Dlvoice CvUrt had jurisdiction to 
grant a judicial separation on the ground 
of cruelt} in a ca«:e where the husband 
was doin’died in Australia, * but was 
living in England at the date of the suit. 
Lord Gorell held in effect that this was a 
question of principle within the meaning 
o! section 22, a^d that its answer depend¬ 
ed on what were the principles of the 
old E-Cjesiastical Courts. Alter qi.ct ng 
section 22, the learned Judge said 
(page 186):-- 

"There are no special provisions of the 
Act or rubs or orders which directly 
affect the present question. The present 
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6uit ' is for judicial separation on the 
ground of ciuelty. Before the Act it 
would have been a suit lor divoice a tnensa 
el thoro on the same ground, and the 
inqury is as to the piinciples and rules 
on which the Ecclesiastical Courts would 
have acted in the ciicumstances.” 

Then, after exhaustively considering the 
authorities on the subject including the 
various text-books on private international 
law, the learned Judge held at page 194 as 
follows:— 

“In my opinion, if the parties had a 
matrimonial home, but were not domiciled 
within the jurisdiction of an Ecclesiastical 
Court, that Court would have interfered, 
if the parties were within the jurisdiction 

at the commencement of the suit, to pro¬ 
tect the injure 1 party against the other 
party in respect of the adultery or cruelty 
of the latter." 

And then at page 195 he said:— 

■"It maybe objected that a decree of 
judicial separation affects the status of 
■the parties, and that a change of statLs 
ought o.i principle only to be effected 
by the Courts of the domicil. But the 
relief is to be given on principles and 
rules wh : ch, in the opinion of the Court, 
shall be as nearly as may be conformable 
to the principles a D d rules on which the 
Ecclesiastical Courts gave rel ef. According 
to those principles and rules cruelty and 
a dultery were grounds for a sentence of 
divorce a mensa et thoro which did not 
diesolvetbe marriage, but merely suspend- 
ed either for a time or without limitation 
of time some of the obligations of the 
parties. The sentence commonly separated 
the parties until they should be re-con di¬ 
ed to each other". 

I,ord Gorell then concluded his learned 
and interesting judgment by holding that 
domicile was not the test for jurisdiction 
in cases of judicial separation: that in 
• that particular case a decree for jud’cial 
separation ought to be mad e : and that 
consequently th» Court had jurisd ction to 

- pro/ide for the custody of ihe children of 
the marriage. 

Turn ng again to the Ind’an Divoce 
Act 18)9, the qual iying opening words in 
Section 7i viz., ‘‘subject to tue prov sions 
Co.ita ned in this Act" must of course 

- febeive their full effect. But they can be 


given their full effect'by considering the 
express conditions laid down in the iict. 
The conditions precedent in section 2 are 
an example of this. Another example will 
be found in section 10, wli'ch entitles a 
wife to a divorce should her husbaj d ex¬ 
change his ptofessicn of Christ anity for 
some other relig'on and go Ihrough the 
form of marriage with oj other woman. 
In both these examples, the English 
Divorce Law is expressly var’ed. 

I also recogn'se fully that if section 2 
be construed apart from section 7, it 
might weli be argued that on Ihe express 
conditions laid down in section 2 bcirg 
satisfied, the Court was intended to have 
jurisdiction. I, however, regard section 7 
as impos'ng ye- a further condition, viz., 
to act and give relief on the principles 
of the English Divorce Court for the time 
be ; ng. And in determining Ihis difficult 
question of construction, I n ay call in aid 
the principle of construction which was 
conceded by Lord Justice Janes in 
Niboyet v. Nibovct (9). He there save- 
(page 7 ):— 

“Of course it is always to be understood 
and implied that the Legislature of a 
country is not intending to deal wilh 
persons or matters over which, according 
to the comity of nations, the jurisdiction 
properly belongs to some other sovereign 
or state." 

So, too. in Armytage v. Armyiage (5), 
Lord Gorell says(pages 185-6):— 

“The jurisdiction to dissolve marriages 
was conferred upon this Court by the 

• Matrimonial Causes Act, 1857, and, 

• although that Act does not expressly make 
domicile a test of jurisd ction, that test 
is applied by the Court to the exercise 
of jurisdiction in cases of dissolution of 
marriage. It is derived from the princi¬ 
ples of private international law, an 
adherence to which is necessary, as Lord 
Penzance said in Wilscn v. Wilson, (6j in 
order to 'preclude the scandal which arises 
when a man and woman are held to be 
mm and wife in one country and stran¬ 
gers in another.’ These principles are 
expounded by many jurists in this and 
other countries. They are based on the 
principle that a person's status ought to 
depend on the law of his domicile, though 

there may be limitations and exceptions 
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to this principle: see Dicey’s Conflict of 
Liws, 1896, cap, 18, page 474 et seq 
( Cj . S.ivigny, section 362, Gut trie's 
translation, 2nd Edtion, page 148)." 

It may be objected that this con¬ 
struction of the Act would give 
different results at different dates. 
But that objection applies equally to 
Eng^nd as to India. In Niboyet v. 
Ntboyet (9) the English Court of Appeal 
in 1878 dissolved a marriage between non- 
domiciled parties. According to the deci¬ 
sion of the Courts in and after 1895, there 
was no jurisdiction to grant that decree. 
Bat technically Niboyct v. Niboyct (9) 
was not overruled until the decision of 
the Court of Appeal itself in 19(6 in 
Biter v. Bater^u), for Le Mcsurier v. Le 
Mesuri’r (7) was a decision of the Privy 
Council. So here in India the Courts in 
effect adopted the same principles as 
those in Nibovet v. Nibovet (9). And 
though the point arose in some cases, it 
was not until 1921 that the decis'on in 
Keyes v. Keyes (-j) showed th t the matter 
required serious re-considerat on. If, there¬ 
fore, tbe Indian jurisdiction be now limited 
as the English jurisdiction is limited, 
the his«ory of litigation in the two coun¬ 
tries will be very similar. Nor will 
divorce be the only subject to exemplify 
the uncertainty of litigation. Leading cases 4 
such as, Taft Vale Railway Co. v. Amal- 
gamiUd Society of Railwy Servants (15) 
or Bourne v. Keane (16) illustrate that 
other branches of the law have also had 
their ups and downs. 

On the other hand there will be this 
advantage in adopting this construction. 
It will be consistent wi f h the principles 
of private international law as now laid 
down by the hghest Courts of the 
British E^pbe. Accordingly it will not 
enable a Scotsman with a Scottish 
domicile to be divorced by an Indian 
Court according to obsolete principles 
of the English Divorce Court. Nor will the 
Indian Courts be asked as in Franctsco 
Giordano v. Flora Giordano[BertAia$la ] (17), 


(x 5 ) (1901) A. C 426; 70 L. J. K. B. 9051 65 
J. P. 396 ; 30 W. R. 44; 85 L.T. 147; 17 T.I/. R. 698. 

(16) (1919) A. C. 815. 89 L. J. Ch. 17; 121 
L. T. 426; 63 S. J. 606; 35 T. It. R. 560. 

(17) 20 Ind. Cas. 512; 40 C. 2151 i 7 C. W< 

N. 4» x • 


to divorce Italians with an Italian 
domicile, although by the law of Italy 
divorce is not permissible, and nationality 
as opposed to domicile is alone recognised 
as conferring jurisdiction in matrimonial 
matters in that countrs*. (See Dicey, 
1896, Edition, page 276 Note 1 and 
pages 390-1 and page 753.) And this 
construction is, I th ; nk, consistent with 
the course adopted by Parliament itself. 
By the Indian Divorces (Validity) Act, 
1921, Parliament has ratified the past 
decrees of the Indian Courts as regards 
parlies domiciled in the United Kingdom. 
The future, it has so far refused to 
legislate about. 

My conclusion then is that the main 
principles of divorce jurisdiction in 
England having r.ow been well establish¬ 
ed and brought to our express attention, 
we ought in India to follow those main 
principles, having regard to section 7 (f 
the Indian Divorce Act, i£6o, and r.o 
longer to claim jurisdiction to dissolve 
the mairiages of persons not domiciled 
in India. This casts no reflection either 
on the Indian Legislature cr on Ihe 
post decisions of the Hii h Courts of 
this country. On the contrary the con¬ 
struction of the Act which I would adopt 
shows that the Indian Legislature dealt 
with a very difficult question in a 
most skilful manner for by its flexibility 
it enabled all Courts both in India 
and in England to act on the same 
principles, despite the passage of time 
and the change of circumstances. And 
as regards our High Courts, their past 
decisions can well be justified by section 7 - 
The Act obliges them to follow the 
principles of the English Courts. That 
they have done. But if, as is the case, 
tbe principles of the English Courts as 
laid down from time to time ’’n Ihose 
Courts have altered in a vital paiticulax, 
then it is not the fault of the Indian 
Courts if they have to make correspond¬ 
ing changes. No doubt in theory the 
law as finally laid down by the English 
Courts must be taken to have been 
the true view of the construction of 
the Matrimonial Causes Act, 1857, all 
along. That Act can only have one 
right construction. If different con¬ 
structions axe given at different datfSf 
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both cannot be right. But that does 
not imply that the earliest construction 
must be adopted whether right cr 
wrong. The final and true view of the 
English Courts is now shown to us, and 
section 7 assists us materially in adopt- 
ing it. 

Accordingly in my judgment this Court 
has now no jurisdiction to dissolve the 
marriage of the present parties. On 
the other hand I am clearly of opinion 
that it has jurisdiction to grant a 
judicial separation, as the parties were 
resident within the jurisdiction at the 
commencement of the suit. Therefore, 
in my judgment, a decree for a judicial 
separation ought to be granted on the 
ground of tl'e wife’s adultery with the 
co-respondent, and the order of the 
Trial Judge should be varied accord¬ 
ingly. 

It follows from what I have just said 
that I disagree w.tb the argument of 
the Attorney-General in Keyes v. Keyes 
( 4 ) to the effect that ‘'reside” in sec¬ 
tion 2 means domiciled. Further it 
becomes unnecessary fer me to come 
to a conclusion on the ratio deci¬ 
dendi of the learned President in that 
case, viz. that the Indian Councils Act, 
i86r, itself did not gi-e power t Q the 
Indian Legislature to pass any law for 
the divorce a linculo of non-domiciled 
persons. But in deference to the judg¬ 
ment of the leained President, and to 
the arguments of Counsel before him 
and before us, and having reiard to 
the importance ot the subject, I ven¬ 
ture to stale my own views on those 
points. 

In the first place as regards section 2 
of the Indian Divorce Act, it is generally 
quite erroneous to regard domici’e and 
residence at synonymous terms. They 
are far from that, a n d the clear legal 
distinction between the two is illustrated 
by the cases I have already cited show¬ 
ing that in general the test for jurisdic¬ 
tion is domicile in divorce cases, ond is 
residence in judicial separation cases. 
It may be that in the United States 
the Courts there have required such a 
high standard of residence for the pur¬ 
poses of divorce under their local Acts, 
that the word residence as th«r$ used 


has become in practice to be closely 
akin to our notion of domicile. [See 
Bat'r v. Bcier (14;.] But that is 
hardly a reason why in Ihe Indian 
Divorce Aet we shoild give to Ihe word 
reside, what to a lawyer is an unnatnal 

meaning. 

Another reason why we should not 
adopt this forced corstiuction is that 
pritna facie tLe word reside in 
section 2 must have the same mean¬ 
ing as in section 3; where in the 
definitions of “High Court” and “District 
C:urt” there are refererces to the Court 
“within the local 1 mils of whose, .jurj*dic¬ 
tion* .the busbard and wile reside or 
last resided together.” The word “resid¬ 
ed'' he r e surely canuot mean domiciled. 
It would te a novel expereice to me 1 o 
hear persons described as being ‘‘(.cmicilcd 
together.’’ And normally one sjeabs of 
dom ci e with reference to a country as a 
whole, and not to the local limits cl one or 
other of its superior or subordinate Courts. 
But in fact the words “reside or last re¬ 
sided together ” are clearly borrowed from 
section 17 of the Matrimonial Causes Act, 
as for the matter of that is the greater 
portion of the Indian Divorce Act muiaiis 
mutandis. Thus section iy provides that 
petitions for Jud cial separations may either 
be presented to the new Court itself “or 
to any Judge, .at the assizes held fer the 
country in which the husband and wife 
reside or last resided together.” Rtsidence 
here must mean residence atd not domicil, 
and none the less so because as we know 
i y om Army la ge v. Armytage (5), the test of 
jurisdiction in jud cial separations is re¬ 
sidence and net domicile. This is further 
borne out by section 21, which enacts Ih&t 
“a wfe-.may. .if resident within the met¬ 
ropolitan District apply to a Police Magis¬ 
trate or if resident in the country to 
Justices in petty Sessions or in either case” 
to the new Court for a protection older 
in certain cases. Does any lawyer ever 
speak of being domiciled in the country 
or in a metropolitan District. 

But if any doubt still remains, it must 
surely be dissipated by considering the 
point I have already mentioned, vtx., that 
this construction of section 2 would deprive 
cur High Court of part of its old juris¬ 
diction and be contrary to the principles 
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of internitional law. Section 4 of the 
Indian Divorce Act provides that the thin 
existing jurisdiction of the H.gh Court 
of divorce a meiisa et thoro fnd in all 
other matters matrimonial should be exer¬ 
cised sibject to the provisions in that 
.‘\ct and not otherwise. Section 22 pro¬ 
vides that decrees are to be made for 
judicial separation and not for divorce a 
tnensa et thoro, but are to have th? same 
elect asund?r the existing law and certain 
other effects. This corresponds to section 
7 of the Matrimonial Causes Act. 

What then was th e jurisdiction of the 
High Court and ot its predecessor the 
Supreme Court? ]t is perhaps un f ortunate 
that in Keyc s v. Keyes (4) the High Court, 
then in quest on, viz., that of the Punjab, 
was not established t'll 1918. But in 
Bombay the Supreme Court, and its suc¬ 
cessor the High Court, has exercised a 
wide jurisdiction not only in matrimonial 
matters but in practically every other 
branch of the law, except revenue matters, 
for over a hundred years. Speaking very 
generally it was given in 1823 with n certain 
local limits the same extensive jurisdc- 
tion as that given to the High Court in 
England when first established in 1873 by 
the Judicature Act, 1873, but which up 
to that date no Sin le Court in England 
had possessed. Thus the Supreme Court 
Charter of 1823 conferred upon the Sup¬ 
reme Court of Bombay thereby establish¬ 
ed a general jurisdiction over “all such 
persons as have been heretofore described 
and distinguished, in 011 r Charters of Justice 
for Bombav, by the appellation of British 
subjects, who shall reside within any of 
the Factories subject to or dependent upon 
the Government of Bombay," (See claiue 
23). So, too, by clause 5 a jurisidetion 
similar to that of the King’s Bench in 
England, and by clause 36 an equitable 
Juris’iction similar to that of the Couit 
of Chancery was conferred on the Sup¬ 
reme Court, while clause 37 conferred 
jurisdiction over infants and lunatics and 
clause 38 gave a wide criminal jurisdic¬ 
tion. The clause 42 provides._ 

r. "That the said Supreme Court of Judi- 
. cature at Bombay shall be a Court of 
Ecclesiastical Jurisdiction, and shall ha V e 
, *1^ power and authority to admin ster ard 
fxecute, within and throughout tic Town 


[C923 

and island of Bombay, and the limits 
thereof, and the Factories sibordinate 
thereto, and nil tie territories which now 
are, or hereafter may be subject to or 
dependent upon the said Government,ard 
towards and upon all persors so dtstrilid 

and distinguished by the a, pcllaten of 
British subject, as aforesaid, there residing, 
the Ecclesiastical Law, as the tame is n» w 
used and exercised in the D ocese of 
London in Great Britain, so far as lie 
circumstances and occasion ol the said 
Town, Island, territores, and people shell 
admit or require." 

Then after conferring powers to grant 
Probate and Letters ol Administration, 
clauses ^8 ana 49 gave full jurisdiction 
in Admiralty matt e ;s. 1 should cxpla’n 
that the clauses of the Charter it sell 
are not numbered, but for comen er.ee I 
have numbered them, beginning Horn the 
operat \-e part. 

The B nnbay Higb Court was established 
in 18C1, and if the High Couils Act and 
Letters Patent be looked at, it will be 
found that the old powers of the Sup¬ 
reme Court are st 11 to a substantal 
degree ieta'ned. Thus the Indian High 
Courts Act, 1861, section 9, provided 
that the High Court should haiecll such 
Civil Criminal, Admiralty, Testamentary, 
and Matrimonial Jursdction as He* 
Majesty by Letters Patent might dinct. 
By th^ Letters Patent of 1862 the old 
Ecclesiastical Jurisdiction of the Supreme 
Court was to cease except as thereitafter 
mentioned, and by clause 35 the High 
Court was to have ‘jurisdiction in matters 
matrimonial between our subjects pro¬ 
fessing the Christian religicn." Clatse 
35 of the Amended Letteis Patent rf 
3865 was to the like effect except that 
the jurisdiction was extended to the Pre¬ 
sidency of Bombay. Further, section 130 
of the Government of India Act, 1915# 
expressly provides that the repeal of He 
Acts there mentioned is not to affeet 
“the validity of any... .Charter or Letters 
Pattnt. .under any enactment thereby re¬ 
pealed and in force at the ccmmencement 
of this Act,” In practice, thejefcjc, we 
have still suretin es to refer to the 
Charterto ascertain on present-day juris¬ 
diction though not in matrimonial 
cases. 
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That being briefly the history of our this Court will now, interfere to r protect 
Courts, it follows that in 1861 Parliament a wife against the cruelty of her hus- 
had had some thirty-eight years' experi- band, both being within the jurisdiction, 
ence of their practical working before when the necessities of the case require 
it passed the Indian Councils Act, 1861. such intervention" 

The Indian High Courts Act, 1861 was. In Keyes v. Keyes (4), the learned 
therefore, no new experiment. Substanti- President has referred to Sir Cliailes 
ally it effected an amalgamation of the Wood's Despatch dated May 14th 1862, 
King’s Court then existing in the City which will be found in the 1907 Edition 
of Bombay with the Courts of the East of onr High Court Rules at pages 41 to 
India Company in the rest of the Presi- 50. That was the Despatch accompany* 
dency. But what is there in that amal- ing the Letttrs Patent ior the High Court 
gamation or in the previous h : »tory to of Bengal which are similar to our own. 
suggest that the old jurisdiction to grant I find noting in that Despatch to warrant 
judicial separations to residents was to the suggestion that some of the old powers 
be taken away? To do so would not of the Supreme Couit were to be cur- 
only be contrary to the guiding principles tailed in matters m a trimonial. On the 
referred to in section 7 of the Indian contrary in paragraph 33 the Secretary of 
Divorce Act, 1869. It would also be State wrote;— 

contrary to the accepted princ^les #f pri- “Her Majesty's Government are de- 
vate international law. Thus in Le sirous of placing the Christian subjects of 
Mesurigr v. Ls Mesurier (7). Lord Watson the Crown within the Presidency, in the 
says at page 526 . same position under the High Court, as 

‘"l here are unquestionably other re- to ‘matters matrimonial’ in general, as 
medies for matrimonial misconduct, short they noware Under theSup r eme Court.... 
of dissolution, which according to the rules But they consider it expedient that the 
of the^Ms gentium, may be administered by High Court should possess, in addition, 
the Courts of the country in wh ch spouses, the power of decreeing divorce, which the 
domiciled elsewhere, are for the time re- Supreme Court does not possess ; in other 
si dent. If, for instance, a husband deserts words, that the High Court should have 
his wife, although their residence be of the same jurisdiction as the Court for 
n temporary character, these Courts may Divorce and Matrimonial Causes in Eng- 
compel him to aliment her ; and, in cases land,..I request that you will immediata- 
where the residence is of a more per- ly take the subject into your cousidera- 
manent character, and the husband lion, and introduce into your Council a 
treats his* wife with such a degree of B’U for conferring upon the High Couit 
cruelty as to render her continuance in the jurisdiction and powers of the Divorce 
his society intolerable, the weight of Court in England, one of the provisions 
©pinion among international jurists and of which should be to give an appeal to the 
the general practice is to the effect that Privy Council in those esses in which 
the Courts of the residence are warranted tne Divorce Court Act gives an appesl to 
in giving t^e remedy of judicial separa- thVi House of Lords” 
tio.i, without reference to the domicil of . The construction which I venture to 
theparties.” • adopt of the Indian Divorce Act, 1^69, 

And in A'myiage v. Armytage (5), Lord is in strict compliance, with the intentions 
Gorrell says at page 197:— of Government as expressed in that Des- 

Could anything be moie unreason- patch of 1862. It receives some support 
able than f ir this Court to hold that it from Sir Henry Duke himself when he 
has no power to suspend tbe wife's obli- says in Keyes v. Keyes (4), page 217 :— 
gation to live with her husband while in “ To create a jurisdiction in divorce such 
this country, *and leave her to proceed in as is exercised in the Courts of this coun- 
the Courts in Australia to protect hereself try {i>e. England) was, I have no doubt, 
against her husband in England ? It may, within the powers confened upon the 

I think, ba safely laid down that the Governor-General i 0 Council by the* East 
•Ecclesiastical Ceurts*would formerly, at.d India Councils Act of 1861.” 

* 43 
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And I attach importance to the fact 
that the learned President nowhere ex¬ 
presses any approval of the argument 
which Sir GordonHewart addressed to him 
on section 2. Its acceptance would mean 
that the Courts of this country could 
not even grant a protection order under 
section 27 or alimony under section 36, 
Unless the parties were domiciled in this 
country, hut would have to say to perhaps 
the Indian wives of English engine-drivers 
or clerks that they must travel to Ping- 
land some 6,000 miles away before they 
could obtain any redress. This answer 
would mean that in many cases there 
would in practice be no redress. And I 
am glad to think that in the view I take 
of the construction of the Act, no such 
hardship is enforced on the residents of 
this country. In my judgment, the word 
''resides” in section 2 means resides and 
not "is domiciled." Domicil involves the 
intention to establish a permanent home 
in a particular country. I'or residence a 
temporary home suffices, and perhaps 
less. In Nusserwjnji Peslonji Wodia v. 
Elconara Wadui (18) Sir Basil Scott 
said : "The residence of the petitioner 
must be bon.i fide and not casual or as 
a traveller". 

I will now consider the true con¬ 
struction of section 22 of the Indian 
Councils Act, 186 r, and the decision 
which Sir Henrj' Duke has given. This 
section is in very wide terms. It em¬ 
powers the Governor-General in Council 
to: 

"Make haws and Regulations for all 
Persons, whether British or native, 
foreigners or others, and for all Courts 
of Justice whatever, and for all places 
and things whatever within the said 
territories, and for all servants of the 
Government ot India within the Domi¬ 
nions of Princes and States in alliance 
with Her Majesty .Provided alwaj's, 
that the said Gov e rnor-Gen e ral in Council 
shall not have the potver of making 

any Daws or-Regulations_which 

may affect the Authority G f' Parlia- 
ment....or any Part of the unwritten 
D^ws or Constitution of the United 

(18) 20 Ind. CaSi 492; i 5 Bom. L. R. 593 t 
*8 B. 1254 


Kingdom of Great Britain ar.d Ireland, 
whereon may depend in any degree the 
Allegiance of any Person to the Crown 
of the United Kingdom, or the Sovereignty 
or E ominion of the Crown over any Part 
of the said territories.” 

How then has this Act tobe construed ? 
O.i that point the learned President ex¬ 
pressed his view in Keyes v. Keyes (4) as 
follows (pages 216, 217):— 

"Without this proviso I should have 
thought it to be clear that tie enacting 
words which I have quoted, reading them 
in th-ir every-day meaning, could 1;ot be 
deemed to warrant the making of laws 
by the Indian Government to interfere 
with tjje status of subjects of the Crown 
not domiciled in India. The laws to be 
made are to be of local operation. The 
status of a citizen domiciled elsewhere is 
not a condition haying local effect in 

India, or local limitations. A Statute 

must be construed with due regard to 
its subject-matter and object, and the 
object of this net is to provide for the 
Government of India by laws binding 
upon persons and things in India. As 
between two possible constructions, that 
which is conformable to international law 
as declared in our own Tribunals is to be 
preferred to that which would involve in¬ 
fringement of the rights of other com¬ 
munities.” 

In other words, Sir Henry Duke was, 

I think, of opinion that the Act ought lo 
be construed as if it contained a proviso 
to the effect that the Indian Legis¬ 
lature should only have power to pass 
laws which were in conformity with the 
comity of nations. 

Even accepting such a proviso, the 
English Court of Appeal thought as late 
as 1878 that the comity of nations was 
not violated by legislation for the divorce 
of residents within the jurisdiction. In 
Niboyet v. Niboyet (9) Lord Justice James 
said at page 7: 

“But I do not find any v'o'ation of 
that comity in the Legislature of- a 
country dealing as it may think just 
with persons native or not native, 
domiciled or not domiciled, who elect to 
come and reside in that country, and 
during such residence to break the 1*ws 
of God or of the land.*' 
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No doubt in 1895 the comity of nations 
was held to require domicil and not 
residence, but we are dealing with an 
Act of 1861 at which date the new 
jurisdiction of divorce a vinculo had 
only been in operation some three years. 
On the other hand it would seem clear 
that the learned President was of opinion 
that section 22 cave th e requisite legis¬ 
lative powers as regards persoas domicil¬ 
ed^ in India, for at page 217 he says : 

To create a jurisdiction in divorce 
such as is exercised in the Courts of 
this cou-itry (i. e, England) was, I have 
no doubt, within the powers conferred 
upon th5 Governor-General in Council 
by the East India Councils Act of 
1861.** 

In th's connection I will refer to the 
leading case of Empress v. Burali (10) 
where the Privy Council laid down the 
principles which should guide our Courts 
m India in determining the legislative 
powers of the Indian legislatures. Their 
I/)rdships had there to consider whether 
a certain Act of the Indian legislature 
Was inconsistent with the Indian High 
Courts Act, 1861, or with the Charter of 
the Calcutta High Court. In delivering 
the judgment of the Board, Bord Selborne 

stated at pages 903-5 as follows:— 

“The ground of the decision_of the 

majority of the Judges of the High 
Court was, that the 9th section was not 
legislation, but was a delegation of legis¬ 
lative power...-But their I/jrdships are 
of opinion that the doctrine of the majo¬ 
rity of the Court is erroneous, and that 
it rests upon a mistaken view of the 
power* of the Indian legislature, and 
indeed of -the nature and principles of 
legislation. The Indian legislature hes 
powers expressly limited by the Aet of 
the Imperial Parliament which created it, 
and it, can of course, do nothing beyond 
thelimits which circumscribe these powers. 
But, when acting within those limits, it 

1S _ Jt 1 * r 1C an .V* nse an a 8 e nt or delegate 
of the Imperial Parliament, but has, and 

was intended to have, plenary powers of 

legislation, as large, and of the same 

nature, as those of Parliament itself. 

The established Courts of Justice, when 

a question arises whether the prescribed 

limits have been exceeded, must of nec-s- 


sit}^ determine that question ; and the 
onlv way in which they can properly 
do so, is by looking to the terms of the 
instrument by which, affirmatively, the 
legislative powers were created, and by 
which, negatively, they are restricted. 
If. what has been done is legislation, 
within the general scope of the affirma¬ 
tive, words which give the power, and if 
it violates no erpress condition or restric¬ 
tion by which that power is limited (in 
which category would, of course, be 
included any Act of the Imperial Pailia- 
ment at variance with it), it is not for 
any Court of Justice to inquire further, 
or to enlarge constructive!}’ those condi¬ 
tions and restrictions/' 

Adopting that test, does a law for the 
divorce of non-domiciled persons come 
“within the general scope of the affirma¬ 
tive words which give the power." viz., 
section 22 oi the Indian Councils Act, 
1861? In my judgment, such a law is 
pritna facie within the wide terms of 
section 22, for that section gives power 
to make laws for all persons within 
British India. Tnen adopting the second 
branch of the sam e teat, does this law 
violate any "express conditioner restric¬ 
tion by which that power of legislation is 
limited?" The only express limitaticns in 
section 22 which I need mention are those 
dealing with the authority of Parliament, 
and the allegiance of the subject. But 
nobody contends that the Indian Councils 
Act affects the authority of Parliament. 
The power of Parliament still remains 
supreme. (See, for instance, sections 65 and 
131 of the Government of India Act, 1915, 
which Act consolidated a mass of previous 
legislation'and is consequently convenient 
for reference) 

It was, however, argued before us that 
as marriage conferred a status, the 
allegiance of the subject to the Crown de¬ 
pended in part on that status not being 
altered. This argument I do not aecept. 
Section 22 refers to "the unwritten laws 
or constitution of the United Kingdom". 
But up to 1857 no English Court had 
power to dissolve a marriage. Divorce 
a vinculo could only be obtained by a 
private Act of Parliament as is or wps 
until recently the case in Ireland, and 
that was a remedy only open to parsons 
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of ample means. Accordingly in 1861 it 
could not, I think, be said that this 
status of marriage depended on the un¬ 
written laws of the United Kingdom, for 
those lawshad been altered by Parliament. 
Nor I think can it be said that this status 
formed part of the constitution of the 
United Kingdom either written or un¬ 
written. Even if I am wrong in th's, I 
think it would be going too far to say 
that the very allegiance of the subject 
depended on this status. 

In the result, therefore, in the vie* I 
take, there is no each express condition 
or restriction to be found in section 2 2 as 
is referred to in Empress v. Burak (10). 
Why then ■houll the prima facie moaning 
of the wide opentive words of section 22 
be cut down in construing the Act as a 
whole ? 

One main ground relied on by the; learn¬ 
ed President was that “no one would sup¬ 
pose, .that the legislative authority created 
by section 22 could extend to the miking 
of a liw which should affect the heritable 
capacity of a man resideat in Indii in res¬ 
pect of land '11 England or control his conduct 
in any matter of purely English concern", 
(page. 216). Oneanswer to this is that 
presumably the British Parliament antici¬ 
pated that the wide powers thereby con¬ 
ferred on the Indian legislature would be 
exercised reasonably, both as regards domi¬ 
ciled and non domiciled persons. The wide 
words of section 22 would enable oppressive 
laws to be passed, even if they were to be 
confined to dj nr died persons. But the 
practical checks were that even if the 
Indian legislature was so minded, there 
would still be safeguards, having regard 
to the powers of the Secretary of Sate, 
and Parliament and the Crowi. (See for 
instance section 21 of the Indian Coun¬ 
cils Act, 1861, and sections 68 and 69 of 
the Government of India Act, 19:5). 
Further, section 131 of the Government of 
India Act, 1915* runs.— 

“(i) Nothing in this Act shall derogate 
from any rights vested in B.is Majesty, or 
any powers of the Secretary ot State in 
Council, in relation to the Government ot 
India. 

(2) Nothing in this Act shall affect the 
power of Parliament to control the pro¬ 
ceedings of the Governor-General i n Qoun- 


[3*3 

cl, or to repeal or alter any law made by 
any authority in British India, or to 
legislate for British India and the 
inhabitants thereof." 

Again section 1x2 of the Government 
of India Act, 1915, expressly provides 
that Original Side suits "against inhabi¬ 
tants of Calcutta, Madras or Bombay..in 
matters of inheritance and succession., 
and in matters of contract and dealing bet¬ 
ween party and party" are to be decided 
according to the personal law or custcm of 
the parties. The practical answer, there¬ 
fore, is that though Parliament gave wide 
powers with the one hand, it retained, 
strong practical checks with the other 
hand. So any real injustice should be sure 
of a remedy. 

The other main ground urged by tie 
learned President was that as between 
two possible constructions of the Ind’an 
Councils Act, 1861, one should prefer that 
which is conformable to international law 
as dglared in the British Tribunals. Now 
we aie dealing with an Act of iS6r, and 
if at that time there were old established 
Divorce Courts in England in which ihe 
principles of jurisdiction bad long been 
laid down with abundant clearness, I should 
be disposed to attach mere weight to 
th’s argument than I in fact do. But 
what are the real facts ? As I have al¬ 
ready pomtedoat the En'-lishDivorce Court 
only dates from 1857 or to be nior e pre- 
cise January 1, 1858, which was the earliest 
date for the Act to come into opera¬ 
tion. (See Matrimonial Caufei Act, 1857, 
section 1). Consequently it cannot be 
•aid that by 1861 sufficie it time had 
elapsed to see on what principles this new 
jurisdiction of dissolving marriages wou’d 
be exercised by the Court. 

Further, to my mind the auttorities show 
that at that time and up to a very 
much later date there was much difference 
of opinion or confusion as to the principles 
0.1 which the Court should act. If, for 
instance, in Niboy et v. Niboyet (9), Judges of 
the eminence of Eord Justice Janies, J v ord 
Justice Cotton and Eord Esher could hold 
these differing and to some extent incor¬ 
rect views ot the law in 1878, Low can 
o*e sav that the law on the subject was 
clearly settled some seventeen years before 
A reference to Dicey's Conflict of I. a 
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1896, Appendix Notes 8 and 9, pages 753 
to 759, will show that the theories or 
principles on which divorce should be 
granted have been the subject of much 
difference of opinion in earlier days. And 
even now difficult cases may arise as to 
the effect of the law of a foreign domicile. 
(See Rex v. Hammersmith Registrar of 
Marriages (19). 

As regards the earlier English authorities, 
it must be remembered that rightly or 
wrongly it was at one time thought that 
the Scottish Courts claimed to dissolve 
English b marriages, provided the parties 
had resided in Scotland. As the English 
Ecclesiastical Courts had then no jurisdic¬ 
tion to make such a decree themselves, it 
is perhaps not surprising that they object¬ 
ed to the Scottish Courts assuming such a 
jurisdiction in the case of English domicil¬ 
ed persons. But as I have already in¬ 
dicated, it was really after 1857 when the 
new jurisdiction of divorce a vinculo was 
created, that the question of domicile 
became of importance. Lord Gorell thus 
9ums up the position in Armytage v. 
Armytage (5) (pages 189, 190) 

" Most of the writers on private interna¬ 
tional law and the conflict of laws treat 
at length the question of the laws and 
principles upon which the dissolubility or 
indissolubility of marriage depends, tut 
there is little to be found in the works of 
such writers on the question of jurisdiction 
to decree the seperationor divorce a mensa 
et thoro of married persons who are re¬ 
siding but not domiciled in the country 
of the forum. The reasons are not far to 
seek. Dissolution of marriage has been 
permitted in some States and not in others, 
and has be'n allowed in some States on 
grounds different from those on which it 
could be obtained in others. Ther e has 
been want of unanimity as to the forum 
which ought to take cognisance of the 
question of divorce, and as to the laws to 
be applied and the recognition to be ac¬ 
corded in one State to a decree of de¬ 
solation of marriage pionouncrd in an¬ 
other. Persons domiciled in a country 

(19) 

115!#* 

*301 3 



where divorce has not been permitted or 
only permitted on certain grounds, have, 
in order to obtain divorces, temporarily 
resided or assumed domicile in another 
country where divorce has been permitted 
or more easily obtained than in the for¬ 
mer countr;.-. Hence numerous difficult 
and varied questions have arisen and 
been discussed in reported cases and by 
different jurists upon the question of 
dissolution of marriage. But in practice 
suits for judicial separation or divorce a 
mensa et thoro and restitution of conjugal 
rights do not appear to have given rise 
to similar difficulties, and, therefore, cases 
and discussions as to ju risdiction in Ihese 
suits are not often met with. Such suits 
generally occur before the Tribunals of the 
country in which the parties are in fact 
domiciled, and a case like that before me 
was not so likely 1o occur in former days as 
at the present lime, when large numbers 
of people are to be found residing for 
more or less lengthy periods away from 
the place of their domicile." 

II then the Indian Councils Act, 1861, 
had been expressly restricted to legisla¬ 
tion in conformity with private interna¬ 
tional law as then understood, I think it 
by no means follows that such restriction, 
il written out in full, would have excluded 
non-domiciled persons. At that date there 
were at lest two conflicting decisions. As 
Lord Watson says in Le Mesurier v Le 
Mesurier (7) (pages 536) :— 

*' Tollemache v. Tollemache (20),.... 
was decided by three Judges in 1859, shortly 
at ter the pa ssing of the Divorce Act... .The 
learned Judges sustained the jurisdiction 
of tbe English Court, which was the forum 
of the husband's domicile, and disregard¬ 
ed a s incompetent a decree of the Court of 
Session dissolving his marriage, although 
he had a matrimonial domicile in .Scot¬ 
land, where he had bona fide resided for 
four years with his wife, neither casually 
nor as a traveller. Then in Boodle v. 
Brodie (13), in the year 1861, three 
learned Judges , decided the opposite, 
holding that residence of that kind, 
which had been found in Tollmiache v. 
Tollemache (20) to be insufficient to give 

* (20) (1859) 1 Sw. & Tr. 557; 30 L. J. Mat,- 
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jurisdiction to a Scottish Court where Ihe 
domicile was English, was neverthless 
sufficient to give jurisdiction to themselves 
where the domicile was Australian." 

The learned President has laid stress 
on Shawv. Gould (21) which was decided 
in 1868. But that case did not necessarih 
negative the right of divorce if bona fide 
residence was proved, although falling 
short of domicile. On the contrary there 
are some observations from Lord Colonsay 
at p?ge 96 which, though obiter , would 
tend to support the view that residence 
alone was sufficient. But the prec se point 
did not arise, and on the iacts of the case 
it is not surprising that the English Courts 
refused to accept the validity of the 
divorce that had been obtained in the 
Scottish Courts. One Buxton had married 
a minor by fraud, for which he uas sen¬ 
tenced to three years’ imprisonment. After 
the end of his sentence he lived with an¬ 
other woman. His wife wanted to marry 
some one else, and after first presenting a 
petition for divorce to the English Ecclesi¬ 
astical Court, a collusive agreement was 
made with Buxton by which he was for 
a money payment to cross the border into 
Scotland, and submit to a divorce there 


that the Tribunals of this country can 
regard a divorce thus obtained as bind¬ 
ing on their judgment.’' 

Lord Colonsay*s decision was based on 
much the same grounds (see page 95). 
So also I think was Lord Cranwoith’s. 
At page 70 he said:— 

"The domicile to produce that result (i.e, 
found jurisdiction) must -be a bone fide 
domicile for all puiposes, not that which 
alone existed in th : s case, a mere resi¬ 
dence of foriy days, so as to give juris¬ 
diction to the Scotch Courts." 

And Lord Westbury in referring to 
Lolley’s case (22), A/' Car thy v. Decaix (23) 

said (page 86):— 

"There are other and legitimate 
grounds of decision to which the judg¬ 
ment in Lolley's case (22) may, and* - ought 
to be leferied. Throne hovt Ihe Scotch 
proceedings the domicile cf loth parties 
was in England, ard the residence in 
Scotland was temporary only, and inferd- 
ed only for the purpose cf having a suit 
for divorce instituted. The Judge, there¬ 
fore, was not tl.e Judge of the domicile; 
the suit was not bona fid:, ard the whole 
proceeding was in frrud of Frglish Daw, 
and injurious to Engliih interests.’* 


as soon as practicable. This he did, and 
then returned to England. It appeared 

that a forty days' stay in Scotland was 
then sufficient to give the Scoltish Cotuts 
j urisdiction in any suit whether for divorce 
or otherwise. O'he decision of the Huuse 
of Lords was mainly based ontjieground 
that an English marliage between domicil¬ 
ed English spouses could not te dissolved 
in this collusive way by a short trip over 
the border. Thus Lord Chelmsford said 
(page 79) 

"My opinion in this case is founded 
entirely upon the peculiar circumstances 
attending it; the first marriage having 
taken place in England between parties 
having an English domicile which they 
never changed, and the divorce in Scot¬ 
land having been obtained by precon¬ 
certed arrangement, the parties resorting 
to the Scotch Courts for the sole purpose 
of making it instrumental to the attain¬ 
ment of their objects If this does not 
amount to collusion.I do not thick 

Cx. 1 8 ( 3 3 868) 3 H - *? *• J- Ch. 433! 18 


I cannot, therefore, rcfsrd Shaw v.Gculd 
(21) as a clear authority against the suffi¬ 
ciency of b'pttafide residence. If it 1 ad teen, 
the Court of Appeal in Niboyet v. Niboyet 
(9) would have been obliged to follow it 
instead of deciding as tli.y did after full 
arguments and four months of deliberation 
that bona fide residence was sufficient. 

I appreciate to the full the importance 
of, so far as practicable, construing 
legislation so as to comply with the 
comity of nations. I have already cited 
what Lord Justice James and other 
Judges have said on that point. But I do 
not think that that prircipJe binds ore 
down to a limited constrnclic n of the 
Act of 1861. Nor do I 1 h ; i k that there 
is necessarily any inconsistenty in appfy- 
ing that principle on tl e other hand fo 
assist the wide construction I gi\e to sec¬ 
tion 7 of the Indian Divorce Act, 1869. ^ 
one holdls that the Act of 1861 finally 

bound the Indian Lerislalnre to accept 

(22) (1812) 2 Cl. & f. 567*1; 6 E. R. 1268J 
Rum. & R7. 2371 37 R. r. 249. 

(23) (1831) a Q. & P. $68 2 Russ.&Mvl. 614. 

37 A; *5o.' y . __ 
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the principle of domicile as opposed to 
that of residence, what might have been 
the result, supposing the principles laid 
do*n in Nibtyet v. Niboyet (9) in 1878 had 
been eventually adopted by the Privy Coun¬ 
cil in 1895 instead of the decision which 
their Lordships in fact gave ? The result 
in such a case would have teeu a hope¬ 
less variance between the Indian Courts 
and the Home Courts, unless further 
legislation was passed on the subject by 
the British Parliament. 

With very great respect, therefore, to 
the learned President, I prefer the view 
that the British Parliament intended to 
give the widest powers to the Indian 
legislature, ai.d that though relying on 
the latter's good sense net to abuse 
those powers, it yet retained practical 
checks in case of necessity. As I lave 
already pointed out, in the view I take 
ot the Indian Divorce Act, 1869, the In* 
dian Legislature framed its divorce 
laws in such a way as to comply with 
the principles of the comity ol nations 
as enunciated from time to time in the 
English Courts. If in some respects it 
went further ard imposed restrictions 
wh : ch are nowadays not essential in the 
English Courts, that after all was only 
keeping well witnin the wide powers con¬ 
ferred upon it by the Act of 1861. 

• The conclusion then which I have arriv¬ 
ed at is that the Indian Divorce Act, 
1869. is, and always has been, within the 
legislative powers conferred upon the 
Indian Legislature by the Indian Coun¬ 
cils Act, 1861. 

por simplicity I have so far not dealt 
with any of the. exceptions to the modern 
theory that jurisdiction in divorce is 
founded on domicile. One of those alleged 
exceptions is where a guilty husband 
deliberately changes Lis domici'e n erder 
to prevent his wife obtaining relief against 
him in the country where their domicile 
has hitherto been. That exception does 
not arise here, and I need not, therefore, 
dehlwith it, 

^ut one other alleged exception I should 
mention to show that it has rot been over¬ 
looked, although it was r.ot referred 
tb"in argument, T have alreh d> staled 
that both the wife and 1 he co-respondent 
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have appeared absolutely and without pro* 
test; that the wife counter-petitioned for 
a judic’al separation; ard that the ques¬ 
tion of jurisdiction was not raised till the 
trial. In the 1896 Edition of Dicey, the 
case of Zycklinski v. Zycklinski (24) was 
quoted as an authority for holding that 
in such a case where the jartics l.a\e 
•appeared without protest, the Ccuit has 
jurisdiction to entertain the proceed 1 ngs. 
even though the parties are not dom ciled 
witnin its jurisdiction, (see Dicey, p. 
276, Exception to Rule 49; and p* 394 
Note (1) 

But that case was decided in 1862 when 
the jurisdiction in divorce was of recent 
date; it would seem wrong in principle and 
no detailed reaso ns are given* EuUl.erlhe 
proposition in question ha6 been expressly 
dissented firm in Armtiagc v, Atio r my- 
General : Gillig x.Gillig (25) by Lord Gorell 
who says at pag 140: ‘That (proposi¬ 
tion), I thick, is not in accordance with 
the law of this country.” In my judgment, 
therefore, the Court in the present case 
has not any jurisdiction to dissolve the 
marriage by reason of the appearance of 
the parties without protest. So I need 
not consider t]-.e possible operaticn of 
section 45 of the Indian Divorce Act and 
the relevant provisions of the Code of Civil 
Procedure. 

At the trial a further point was raised, 
mz. that the parties had last resided to¬ 
gether at Bom Lay, and that the Poona 
Court had no jurisdictc n. That conten¬ 
tion was negatived by' the barred Trial 
judge, and as it was not renewed before 
us, I need say no more about it except 
that in my' opin'on there is no substance 
in it. 

I may also state that having regard 
to the express terms of the Indian Divorce 
Act, I consider that the fact that the pre¬ 
sent case arises in the District and noten 
the Original Side of the High Courtis im¬ 
material on the question whether there is 
any jurisdiction to grant a divorce bet¬ 
ween non-domiciled persons. 


(24) (1862) 2 Sw. & Tr. 420; 31 It . J. Mat; 
37; 5 L . T. 690; 164 E.R. 1059. 

(25) (1906) P. 135; 75 L. J. P. 42; 94 It. T. $141 

22 T. I ,. R. 306. . . : 
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It may be convenient if after this lengthy 
judgment 1 summarize my conclusions. 
They are: (i) that the wife committed 
adultery with the co-respondent. (2) That 
the husband’s and consequently the matri¬ 
monial domicile is English. But that on 
the other hand both spouses were at all 
material dates bona fide residents in India, 
and professed the Cnristian religion. (3) 
That the domicile of the spouses being 
English, this Court has no jurisdiction to 
dissolve their marriage, notwithstanding 
that it was solemnized in India and that 
the adultery in question was committed 
in India. (4) But that on the other hand 
the Court has jurisdiction in these cir¬ 
cumstances to grant the husband a decree 
for judicial separation and to provide for 
the custody of the children. This is be¬ 
cause the word "reside ’* in section 2 
should be construed as such, and not as 
meaning " domiciled," and because under 
section 7 we should apply the principles 
of the English Courts which in si ch cases 
will grant judicial separation to non-domi- 
ciled parties. (5; That having rerard to 
section 7 our Courts give or withhold relief 
on the principles of jurisdiction now final¬ 
ly established in the English Courts, and 
it is no objection to their so doing, that 
those principles as now enuuciated are 
not the same as those enunciated in the 
English Court of Appeal in Niboyet v. 
Niboyet (9). In this connection it must be 
borne in mind that the jurisdiction to dis¬ 
solve a marriage as opposed to granting a 
judicial sepaiation, did not exist until 
it was given by the Matrimonial Causes 
Act, 1857. (6) Accordingly the decree of 
the lower Court should b e varied by 
granting a judicial separation instead of 
a divorce. In other respects the decree of 
the lower Court should, in my opinion, b e 
confirmed, including the findings as to 
damages and costs. 

As regards the costs of the confiimaticn 
proceedings before us, I would direct tte 
co-respondent to pay the whole of the«=e 
cost9* having regard to section 35 of the 
Act In my judgment, he has committed 
adultery with the respondent, a nd p c _ e 

no adequate r e a son why he should (scare 
paying the costs, because we think tie 

appropriate jurisdiction in this country is 
to gtant a decree for judicial separation 


and not for divorce having regard to the 

domicile of the injured husband. I, how¬ 
ever, agree with the Chief Justice’s pro¬ 
posal that the costs here and below of 
respondent Ko. 1 be in the first instance 

paid by the petitioner, and then be re¬ 
covered by him from the co-respondent: 

If the husband wishes to obtain a divorce, 
it will be necessary for him to peti¬ 
tion the English Courts lor that relief. I 
recognise the hardship that this causes, 
but possibly the Probate Division might 
allow the evidence to be given by affidavit 
and thus avoid the expense of a commis¬ 
sion to India, at any late if Ihe fact of 
adultery was there no longer contested. 

The question as to the custody of the 
children has not y e t been argued before 
us. 

J.—On September 7, 1921, Ihe 
petitioner Alfred Wilkinscr filed a petition 
in the Court of the District Judge of Pcor.a 
wherein he prayed for a decree for the 
dissolution of his marriage with the res¬ 
pondent Grace Emily Korah Wilkinson o n 
the ground that she had committed 
adultery in British India with Ihe co-res¬ 
pondent D'Arcy. The petition stated that 
the marriage was solemnized in St. Pfuj’s 
Chuicb, Poona, and further that the peti¬ 
tioner and his wile last Tesided together 
in Poona. The written statement of the 
responpent was filed on December 15, 
192It contains a denial of the allega¬ 
tion of misconduct, alleges cruelty and 
puts forward a prayer for a judicial separa¬ 
tion. The written statement of the co¬ 
respondent was filed or December 7, 1921, 
and is substantially tolhesame effect on 
the question of fact. 

Upon these pleadings two main issues 
were raised 

I. Whether plaintiff proves adultery 

between the respondents ? 

H- plaint iff proves adultery had he 
condoned it by subsequent conduct ? 

There were certain minor issues which 
need not be considered now. There 
was no Issue as to jurisdiction. The 
pice condonation has been abandon¬ 
ed before us. The learned District 

Judge npon the evidence recorded before 

rum held that adultery was proved and 
made a decree nisi for dissolution of j mar* 
nage. Tfiat decree comes before us foi 
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confirmation as required by section 17 
of the Indian Divorce Act, 1869. 

In the ordinary course the only question 
for our decision would be One of fact, 
viz., whether adultery j's proved, but 
though there wasno defence in the plead¬ 
ings on the point of jurisdiction, it appears 
that that defence was raised at the hear¬ 
ing. The learned District Judge has 
dealt with it in his judgment, and has 
held that his Court has jurisdiction. The 
p jint has been fully argued before us, 
and it is necessary that we should decide 
it for if there was no jurisdiction we can¬ 
not deal with the case. 

Procedure in cases under the Indian 
Divorce Act is regulated by the Code of 
Civil Procedure. Section 45 of the Act 
lays down that “ subject to the provisions 
herein contained all, proceedings under 
this Act. • • • shall be regulated by the Code 
of Civil Procedure.** There is nothing in 
the Act wh’chlays down any special rule 
as to pleadings. Section 7, as I under¬ 
stand it, applies, not to point6 of pro¬ 
cedure, but to the geneial principles ai d 
rules on which the Couit will act in giving 
relief. These are rules of quasi substan¬ 
tive rather than of adjective law. It is, 
therefoie, unnecessary t 0 consider whether 
under the stricter system of pleading in 
force in England the respendents would 
be taken to have submitted to thejurisd’c- 
tion. The only rule which need be con¬ 
sidered is contained in sect’on 21 of the 
Code of Civil Procedure, and that rule 
has never been held to confer jurisdic¬ 
tion where jurisdiction is completely ab¬ 
sent, In such cases, asremarkedby their 
Lordships of the Privy Council in Ledgara 
v. Bull (a6), " when the Judge has 10 
inherent jurisdiction over the subject- 
matter of a suit, the parties canr.ot, by 
their mutual consent, convert it into a 
proper judicial process ** (page 145). It is 
the settled practice of our Court to enter¬ 
tain objections to the jurisdiction taken 
for the first time even in second appeal. 
And even in England the Court can raise 
the question of jurisdiction at any tin e 
in proceedings for divorce. • 

*=-(**) *3 I. A. 1341 9 A. 191; 4 Sar. P, C. J. 

XJ # lad* D*C| (N, 3.) 5ft (*• C.)| 


The point of jurisdiction may be shortly 
stated- It is contended that the petitioner 

has an En lieh domicile. The domicile 
of the wife is the domicile of the husband, 
and in the case of persons not domiciled 
in India it is contended that the Indian 
Courts have no jurisdiction to give a 
decree for dissolution of marriage. 

The question of fact involved in this 
plea, viz., the domicile of the petit-oner, 
does not (in my opinion) present much di¬ 
fficulty. It is clear that before the Dis¬ 
trict Judge there was no contest on this 
matter, and the petitioner's evider.ee is 
too clear upon the point to leave any 
room for doubt. It is indeed conceded 
that the petitioner’s domicile of origin was 
English. He came to India for business 
purposes son e twelve years a£ o. ne’e- 
turned to England with his family on 
February 14,1920, ar.dd'd not intend to 
return to India. Rc returned to India 
for business purposes on IVJarch 13, 1921. 
There is no evidence of fn animus man¬ 
endi which ca n suffice to charge the 
domicile of origin. An affidavit has been 
put in here, but it is r.o more than a 
bare assertion of the petitioner’s inten¬ 
tion. The point must fce taken to be 
concluded against the petitioner for the 
purposes of this case. • 

The parties have,there*ore, an English 
domicile, and the question is whether as 
between such parties the Indian Courts 
have jurisdiction to decree dissolution of 
marriage. That question must be deter¬ 
mined on a consideration of the Indian 
Divoice Act, 1869. There are two aspects 
of the matter. 

(1) Did the Ind'an .legislature intend 
to confer jurisdiction in such cases 

(2) Had that Legislature power to do 
so ? 

There is no doubt a third question which 
may arise elsewhere, viz., 

(3) What is the effect of a decree grant¬ 
ed by an Indian Court outside British 
India? 

But this third question does not and 
cannot arise for determination heie. If 
the Indian Courts can give a decree valid 
t^roughou*- Brit'sh India, we are bound to 
grant that relief if due cause rhown. 
Whether our dtcress will or will not receive 
extra-territorial recognition is a. matter 
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for those Courts before whom they are cited 
for any purpose outside our jurisdiction. 
We con have no judicial opinion upon that 
matter. But so far as concerned the first 
two questions these are matters for our 
determination and for our determination 
alone within this Presidency—subject of 
course to correction by a Court of Appeal. 
The opinions of jurists, however eminent, are 
entitled to oUr respectful consideration but 
we are not bound by those opinions, und 
the judgments of English Courts stand 

in the sa me category. 

Before coming more closely to Ihese two 
points it is not out of place to observe 
by way of preface that the jurisdiction 
which is now questioned has been 
exercised un : nteirupted1y since the Legis¬ 
lature enacted the Act of 1869* So 
far as I am aware it has never heen 
doubted that our Courts had jurisdiction 
in the cases now under consideration at 
least within the territories comprised 
within British India, and between Euro¬ 
pean British subjects. It s unnecessary 
to cite coses in which that jurisdiction 
has been exercised. Nav more, Ibe de¬ 
crees granted by our Courts have received 
extro-territoriol jurisdiction without con¬ 
test. Thus the point which is now laken 
involves a novel doctrine, and very 
substantial grounds would have to be 
made before it could be conceded. The 
doubt has, however, arisen and as il is 
based upon a decision by the President 
of the probate, Divorce, and Admiralty 
Division of the High Court of Justice 
of England, we are bound to resolve it 
in one sense or the other, and cannot rest 
upon the uninterrupted practice since 1869. 

The question arose in the case of Keyes 
v- Keyes (4). The petitioner there had 
obtained in 1918 a decree for dissolu¬ 
tion of marriage from the Chief Court cf 
the Punjab. Nothing turns on the status 
of that Court at the date of the decree 
as compared with the status of a Char¬ 
tered High Court such as ours. In 1921 
the petitioner filed a petition in the High 
Court of Justice in England. Clearly if 
the Indian divorce was good in England, 
there was no subsisting tffcrriage wl.ich 
could be dissolved. It is material to note 
that the action was undefended. The 
King's Proctor was heard, and Counsel 


was allowed to address the Court on 
behalf of the Secretary of State for India 
as amicus curia. There was, it would 
seem, a conflict of views. The King's 
Proctor urged that the Indian divorce 
was bad in toio while for the Secretary 
of State it was argued that the Indian 
divorce was good r.ot only in India, but 
also extra-teiritorially. The learned Pre¬ 
sident, Sir Henry Duke, held that the 
Indian Divorce Act, 1869, was ultra vires 
of the Indian Legislature in so far as it 
purported to give jurisdiction to decree 
dissolution of marriage between parties 
not domiciled in Ind’a. The decision is 
not confined to the extra-territorial -vali¬ 
dity of such decrees—a matter with which 
as I have said th's Court is not con¬ 
cerned. It lays down in express terms 
that such decrees are invalid even in India 
(see page 217). 

"The Indian Divorce Act, 1869, ac¬ 
cordingly fund shed no sufficient authority 
for the divorce of the petitioner and 
the respondent which has been decreed 
by the Chief Court of the Punjab.*' 

A decree for dissolution of marriage 
was pronounced. There was no appeal j 
indeed there could be no appeal 
for the Secretary of State, who alone 
was interested to contest the point, was 
not a party, and in any event the decree 
could not be impugned so long as it 
was conceded that an Indian divorce l ad 
no extra-territorial operatic n. Tl.e 110- 
nouncement was indeed to some extent 
obiter but it cast grave doubts on the 
validity of the Indian decrees sir.ee 1869 - 
In consequence legislation became neces¬ 
sary, and a validating Act was passed 
by the Imperial Parliament. (The Indian 
Divorce Validity Act, 1921). No argument 
can be based on this legislative reversal 
of a judicial decision: it involves no 
admiision that the decision is correct. ISO 
appeal was possible, and the decision 
affected cr might affect the status of 
many' persons not parties to the case who 
could not challenge it. Unfortunately'the 
Act of Parliament does not cssist the 
solution of the question before us. In 
substance it declares that past decrees 
granted by Indian Courts for the dissolu¬ 
tion of marriage between parties domiciled 
in the United Kingdom are as valid 
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they would have been, had such rorties 
been domiciled in India. But the question 
whether the Courts in India have or have 
not jurisdiction to grant divorces valid in 
India between such parties is not 
answered. 

Now as to the first question • l id ti e 
Indian Legislature intend to confer uiii fi c¬ 
tion in these cases? TVerele\nnt poitnnof 
section 2 of the Act ot 1869 iuns r.s 
f ollows :— 

“ Nothing hereinafter contained slfll 
authorize any Court to grant any rehef.. 
except in cases where the petitioner pro¬ 
fesses the Christian religion and resides 
in India at the time of presenting the 
petition. 

“or to make decrees of dissolution of 
marriage except in the following cases :— 
a) where the m c rriage shall have been 
solemnized in India ; or (6) where the 
adultery... .complained of shall hav e te<n 
committed in India.” 

The above words are intended to res¬ 
trict the powers of the Court. For those 
powers we must look to that which is 
"hereinafter contained.” For the present 
purpose section 10 i? rele\ant. The 
jurisdiction given is so to speak universal: 
0 Any husband may present a petition..” 

. From that we come back to the condi¬ 
tions or restrictions laid down in the words 
of Siction 2 set out al ove. Of those 
restrictions one only need be considered 
here viz. 

That the petitioner at tie time of 
presenting the petition resides in Indie*. 

In the ultimate analysis the whole 
matter turns on the word "resides.” 

The word " resides " has no technical 
meaning and must be taken to be used 
in its ordinary sensei It would have been 
easy enough for the Legislature to 
have substituted 3 or "resides” Ihe 
words "is domiciled' in India." The 
Legislature did not do so. It is impos¬ 
sible to suppose that the Legislature was 
not aware of the distinction. The Bill 
was introduced by no less eminent a 
jurist than Sir- Henry Maine and it con¬ 
tains the solution of this very question 
of jurisdiction which had' delayed the 
measure for eight years. What was that 


"We (Courts) are bound to constru e 
the section (of an Act) according to the 
plain meaning of the language used, 
unless.... either in the section itself or 
in any other part of the Statute, any¬ 
thing that will (ither modify or qv alify, 
or sdter the statutory language. even if 
the result of such construction lead to 
anomalies, or be productive even of 
absurdity.” Per Maclean, C. J. in Bajib 
Panda v. Lakhan Sendh Mahapaira (27) 
with reference to St. John’s Hampstead v. 
Cotton (2 8). 

"The proper course (interpreting an 
Act intended to cedify a particular branch 
of the law is first) to examine /its) 
language.... (for) its natural meaning, 
uninfluenced by any considerations derived 
from the previous state of Ihe law, and 
not to start wfith inquiring how the law 
previously stood, and then, assuming 
that it was probably intended to leave 
it unaltered, to see if the werds of the 
enactment will bear an interpretation in 
conformity with this view" per Lord 
Rerschell in Bank oj England v. Vagliano 
Brothers (29). 

There is, in my opinion, nothing in any 
other part of the Act to modify, qualify 
or alter the plain meaning of the word 
"resides." That which is enacted in 
section 7 cannot be invoked for that 
section is expressly stated to be "subject 
to the provisions contained in this Act." 
Where a Statute is ^la-'n in itself, it is 
out of place to consider the presumed 
intentions of tl.e Legislature but any 
argument of that nature favours the plain 
construction. The Government of India 
must ha\e been well aware that to lay 
down domicil as the test would be to 
deny relief to those persons professing 
the Christian religion who were not 
domiciled in India. 3 n 1869, even more 
than at the present time, there would 
ha\ e been in many cases difficulties almost 
iusinmouLtable in the way of 0 petitioner 
who was barred from recourse to the 
Indian Courts. The cost wculd have been 

(27) 27 C. II at p. 15; 3 C. W.N. 6C0; 14 Jiid, 
Dec. (N. s.) 8. 

(28) (1887) 12 A. C. 1 at p. 6; 36 X. J. Q. Bi 

225: 16 I, T. i- 35 W. R. 505; 5 * J. P. 340. 

(*<j) (1891) A. C. 107 t.t pp. 144; 145; 60 Li 
J. Q. B. 145; 64 L. T. 953; 30 W. R, 657MS 
Ji P, *7*; 
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prohibitive, the evidence in many cases 
im ; ossible to procure. There was nothing 
in the state of the law in 1S69 which 
could have deterred Ihe jncianLegis- 
ln f ure from enacting “residence’' as the 
test. That is a point to which reference 
may conveniently be made later. I cannot 
find in the judgment iii Keyes v. Keyes 
(4) any defin'te pronouncement as to the 
intention of the Indian legislature. I 
am not aware that any dot bt he s 
hitherto been ca->t o.a the tree construc¬ 
tion of the Indian Dixorce Act 50 far 
as this mitter is concerned. Certainly 
I find nothirg in Keyes v. Keyes (4) 
bearing on th : s question, viz., the coi - 
struction of the Indian Act. I do not 
know wher.ee the doubt has arisen. 

I do r.ot overlook the po,sibility of 
readi g into section 7 an intention on 
the part of the Leg s 1 ature to adopt what¬ 
ever test the Court of Divorce in England 
might from time to time lay down upon 
this marter, but that is, in my opinion, 
a forced and unnatural con traction. Also 
it would be necessary to omit the words 
“subject to the pro; is : ons contained in 
this Act." Indeed, had the Legislature 

intended any such result, it would have 
been easy to say in. express terms that 
the provisions of the Act must be read 
as subject to the rules and principles 

applied j rom tine to t’me by the 
Matrimon'al Courts in Er gland. They 
have chosen to say precisely the contrary. 
Any such construction would introduce 

an element of uncertainty where certainty 
is essential. The coctrii.e of the Eighsh 
Courts has varied from time to time 
upon this point. Sir.ce 1895 domicile 

alone is recognized as conferring juris¬ 
diction. It is perhaps an extreme hypo¬ 
thesis that the English Courts should 
ever revert to “residence” as the tes f , 
b«t it is not illegitimate to test in this 
way the suggested con strict'on of the 
Indian Divorce Act. It is difficult to see 
how a Statute can mean one thing in 
1869, another in 1S95, and possibly a 
third in 1930. I prefer the plain con¬ 
struction supported as it ;s by a loi g 
and uninterrupted current of decisions. 

Now as to the second question: Dad 
the Indian Leg feature power to enact 
that which it has enacted > It is upon 


this point, not upon the construction of 
the Indian Act, that the decision in Keyes 
v. Keyes (4) is in reality based. The 
question is thus formulated “whether upon 
a true construction of the Imperial Statute 
of 1861 power is by that Statute conferred 
upon the Governor-General in Council to 
legislate for British subjects merely resi¬ 
dent in India so as to affect their status 
as to marriage in the country of their 
domicile?” So stated the answer does not 
necessarily affect the power to decree 
divorce valid in India, but the penulti¬ 
mate paragraph of the judgment, portion 
of which is cited above, goes far beyond 
this. The ratio $eciiendi is as follows. 
Up to 3878, when the case of Nlboyet 
v. Niboyet (9) was decided, the doctrine 
of the English Courts was unsettled, but 
that case laid down that residence of 
the parties gave jurisdiction. This 
decision must, however, be held to 
have been incorrect in view of the de¬ 
cision of the Privy Council in Le 
Mesuricr v. Le Mcsurier (7) in 1895. 
Therefore, when Parliament enacted the 
Indian Councils Act of 1861 it must be 
supposed that the true doctrine was pre¬ 
sent to their minds, and that therefore. 
Parliament could not have intended to 
empower the Indian Legislature to enact 
that residence should suffice to confer juris¬ 
diction. Further, it is clear from section 22 
of that Act that Parliament could not have 
intended to give the Indian Government 
powtr to make laws to interfere with the 
status of subjects oi the Crown not domi¬ 
ciled in India. 

To follow this decision would he to 
escape from an Undesirable conflict of 
laws but with all due deference I am un¬ 
able to do so, I would, however, point 
out that this conflict can equally well 
be avoided if, as hitherto, the decrees of 
Indian Courts receive extraterritorial 
recognition. As I have already said the 
first canon of statutory interpretation ’*s 
ttat the words of the Statute should he 
read in their natural meaning. The 
general legislative powers of the Govern¬ 
ment of India were considered t>y the 
Privy Council in the leading case of 
Empress v. Bur ah (10) Lord Selborne ex¬ 
pressed himself e s fellow® (pages 904; 905)— 
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"The Indian Legislature has powers 
expressly limited by the Act of the Im¬ 
perial Parliament which created it, and 
it can, of coarse, do nothing beyond tne 
limits which circumscribe these powers. 
But, when acting within those limits, it. is 
not in any sense an agent or delegate of 
tbe Imperial Parliament, but has,and was 
intended to have, plenary powers of legis¬ 
lation, as large, and of the same nature, 
as those ot Parliament itself. The es¬ 
tablished Courts of justice, when a question 
arises whether the prescribed limits have 
been exceeded, must of necessity determine 
that question; and the only way in which 
they can properly do so, is bv looking 
to the terms of the instrument by which, 
affirmatively, the legislative powers were 
created, and by which, negatively, they 
are restricted. If what has been done is 
legislation, within thegeneral scope of tbe 
affirmative words which give the power, 
and if it violates no express condition or 
restriction by which that power is limited 
(in which category would, of course, be 
included any Act of the Imperial Par¬ 
liament at variance with it), it is not for 
any Court of Justice to inquire further, or 
to enlarge constructively those conditions 
and restrictions”. 

This decision is binaing on us, ana it 
appears to me conclusive on the point. 
The powers are conferred affirmetive’y by 
section 22 of the Indian Councils Act, 
1861. They include power "to make laws 
and regulations for all persons whether 
British or native, foreigners or others 
ana for all Courts of Justice whatever 
and for all places and things whatever" 
within Ibe Iniiar territories. The express 
conaitions ant restrictions are set out 
in the same section, and in sections 19 
and 24. Thers are other statutory enact¬ 
ments bearing on this question which 
will be found fully set out at page 202 
of Ilbert's Government of India, but no¬ 
where is there any express restriction 
against "the mak’ng of laws to interfere 
with the status of subjects of the Ciown 
not domiciled in India.” It would not 
be difficult to cite instances where the 
the Indian Legislature has made laws 
"which may affect the heritable capacity 
•f a man resident in India” who was a 
domiciled British subject (e. g., section 


31 of the Indian Succession Act). No 
doubt that Act only affects succession to 
immoveable property in British India iu 
the case of such persons {vide section 5; 
but its validity within British India lias 
never been questioned- There is thus in 
the present case no express restriction, and 
the question is, in the words of their 
Lordships o f the Privy Council, whether 
"ihe legislation is within the general scope 
of the affirmative words which give the 
power.” With all respect I do not see 
that the answer admits of any doubt. 
The power coula hardly be expressed in 
wider terms. 

If it is admissible to consider the state 
of the law in England when Parliament 
enacted the Indian Councils Act of 1S61, 
is there anything from which an in¬ 
tention can be presumed to restrict the 
powers of the Indian Legislature in the 
manner suggested? In 1878—seventeen 
years later—the English Courts held 
that res : dence within the jurisdiction 
was sufficient to empower the Courts to 
give a decree for divorce Niboyet v. 
Niboyct (9). If in that year it had been 
sttcgested that Parliament could not have 
intended to empower the Indian Legislature 
to give jurisdiction to the Courts to grant 
a divorce between British subjects domicil¬ 
ed in England, Niboyet . v. Niboyet (9), 
would have been conclusive to the contrary. 
How can the Statute Law of this country 
be affected by the later decisions of the 
English Courts ? Had the Indian Legislate re 
thought fit to do so, they could have 
amended the Indian Divorce Act to bring 
it into conformity with the views expressed 
in Le Me>urier v. Le Mesurier. (7). They 
have not done so, and in no other way 
save by an Act of the Imperial Parlia¬ 
ment can the Act of 1869 be altered 
or modified. There has been no such 
legislation. 

I find myself unable to hold that any 
restriction in the sense suggested was 
imposed by the Imperial Parliament on 
tbe powers of tbe Indian Legislature, nor 
can I hold that the true constructs 1 of 
the Indian Divorce Act, 1869, is open to 
any doubt. Still less can I hold that in 
enacting section 7 of that Act the Legis¬ 
lature intended that the power of the 
Courts to entertain a petition for dis 
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solution of marr age should depend upon 
the views \*hich might from time to time 
prevail in the English Courts as to matri¬ 
monial causes. I hold that the jurisdiction, 
whatever it may be, is conterred ly 
the rtct in express terms, and i hat 
provisions which confer that jurisdiction 
are not in any way subject to any rules 
or principles which may from tim? to time 
be laid down by English Courts. Those 
provisions, in my opinion, confer upon the 
Courts in India jurisdiction to give decrees 
for dissolution of marriage between British 
subjects domiciled in England who in 
other respects are witldn the conditions 
prescribed by the Act. 

I regret that l am unable to agree with 
my Lord the Chief J ustice and my learned 
brother Marten as to the true construc¬ 
tion of the Indian Divorce Act. 1 have 
already dealt with what appears to 
me to be the main principles on which 
that Act should be construed- I would 
willingly have rested my conclusions 
upon those principles, but in this conflict 
of views I find it necesssary to add 
a few words on the doctrines of pri¬ 
vate international law. It is not neces- 
sars to attempt to define that much 
debated phrase. The piinciple involved, 
as I understand il,may be stated as 
follows:— 

It is a scamlal when a m?n and a 
woman are held to be man and wife in 
one country and strangers in another. 
That scandal arises from a conflict of 
laws. That scandal can te avoided, if 
the Courts of one country decline to 
assume jurisdiction over the subjects of 
another country, who are merely resident 
within their jur‘sd : ction. Alternatively 
if the Courts of all countries agree to 
accept domicile a? the test that scandal 
is avo : ded. 

It is conceded that Municipal Taw can 
confer jurisdiction on the ground of resi¬ 
dence but it is argued that in consider¬ 
ing the intention of the Legislature the 
principle stated must be kept in 
mind. 

I agree that this is so. I do not pro¬ 
pose to rely on the obvious difference 
in the position of a British subject as 
compared with the subject of an inde¬ 
pendent sovereign state. I wonld only 


point out that British subjects, whether 
in India or in England, owe allegiance 
to the S')me Crown and are subject to 
the authority of the sane legislative body, 
the Imperial Parliament, and if the 
Imperial Parliament so wi’ls, the scan¬ 
dal on which the argument rests can 
be avoidea by enacting that the decrees 
uider con ^iteration shall have extra 
territorial recognition. This they cannot 
do in the case of the subjects of an 
independent sovereign state. The object 
o: these remarks is to elucidate what 
I believe to have been the true inten¬ 
tion o c the Indian Legislature. 

I concede as I have said that the 
Indian LigislatUre desired to avoid the 
scandal stated above, and that it is 
reasonable to interpret their intention 
in that light. Bill, in my opinion, 
the Indian Legislature acted in the be¬ 
lief that the decrees of the Indian Couits 
would receive extra-territorial recognition, 
and they chose that method of avoid¬ 
ing the difficulty. Nor were they un¬ 
successful. For over fifty years there 
was no scandal for until the decision 
in Keyes • v. Keyes (4), so far as I am 
aware, tt ere is no casein which the 
English Courts refused to recognize the 
validity of those decrees. The intention 
which I denuce from the principle of 
avoiding scanaal leads me, therefore, to 
the conclusion not that the Indian Legis- 
ltture desired or intended to exempt 
British subjects domiciled in England 
from the juris-.iction of the Indian Courts, 
but rather that they intended that the 
decrees of those Courts should be valid 
outside India. 

I do not desire to burden ilfis judg¬ 
ment by reference to cases. I would, 
however, emphasize once again that it 
has been consistently affirmed by eminent 
Judges in India that the test of jurisdic¬ 
tion in these cases • is residence not 
domicile. I also aesire to add a few 
remarks 01 the scope of section 7 of the 
Indian Divorce Act. It is true that in 
construing the Matrimonial Causes Act of 
1857 the English Co arts have—not without 
hesitation—arrived at the conclusion that 
the general words of section 27 must be 
cut ao.vn in view of the principles of 
private international law, but I must 



INDIAN CASESt 


Vo!. 773 

WILKINSON «. WILKINSON. 

admit that for reasons which I have 
endeavoured to indicate I doubt if the 
argument is in the special case of the 
Courts of India as strong as is sup¬ 
posed. But apart from that the Indian 
Act contains wlist the English Act does 
not contain, that is to say, a clear 
and definite statement (vide section 2) of 
the conditions upon which jurisdiction 
can be exercised— expressio uni us est exclusio 
alterius. I see no warrant for reading into 
the Act what is not expressed. If then 
section 2 is exhaustive upon the point it 
is clear that section 7 can lay down 
nothing more by any process of implica¬ 
tion. If section 7 is to have the dominat¬ 
ing force, which is suggested, the rest of 
the Act might have been expressed in a 
few sections. With all deference I doubt 
whether it is safe to apply the decisions 
of the English Courts as to the meaning 
of a no tner Statute. 

But it may be said what is then the 
scope of section 7. It is, in my opinion, 
a residuary section intended to provide 
for any matters which by inadvertence or 
otherwise are not expressly dealt with 
n the Act. It is not unusual in statu¬ 
tory drafting to insert provisions of this 
nature ex majore cautela, more especially 
where an attempt is being made to 
codify in this country an unfamiliar branch 
of English haw. In the words of Mr. 
Justice Jenkins (now Sir Lawrence Jenkins) 
"Theexpression 'rulesand principles’....point 
rather to the rules and principles on which 
the Court deals with these matrimonial 
causes in requiring a certain degree of 
evidence and other cognate matters" 
( Bailey v. Bailey (30). Upon this construc¬ 
tion of section 7 that learned Judge 
declined to apply to the case before him 
a ruling of the Probate Court in England. 
In Ramsay v. Boyle (31) the same view 
was taken of the scope of this section. 

I would conclude with 0 reference t° 
a matter which has at least some historical 
Interest. Since I wrote this judgment my 
attention hasbeen attracted to the speech 
in which Sir Henry Maine moved the third 
reading of th2 Bill which became the 
Indian Divorce Act. Tha Bill had th^n 

(30) 30 C* 490 note. 

(31) 30 C. 489 at p. 497. 
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passed through the hands of the Select 
Committee and it is interesting to note 
that this legislation was delayed for about 
eight years Over, this very question of 
jurisdiction. Maine clearly intended to 
base the jurisdiction on residence not on 
domicile, and expressed a confident hope 
that the decrees of the Indian Ccurts in 
the case of persons domiciled in England 
would receive extra territorial recognition. 
He further expressed himself as to the 
scope of clause 7 of the Bill in terms not 
dissimilar to those which I have used in 
discussing section 7 of the Act. i do 
not seek to support my views by these 
observations. Indeed, as I have said, the 
history of the legislation attracted my 
attention after my judgment was wrilfen. 
But the point is not without interot 
and tip's contemporaneous exposition of 
what was thru believed to l;e the law, is not 
without value in considering the intention 
of the Legislature. 

I now come to the facts of this case. 
At the outset it is necessary to remark 
that the decision proceeds to some extent 
on allegations of fact which go beyond 
the pleadings. The petition v.-as filed on 
September 7th 1921 and paragiaph n says 
that “the respondent has disappeared from 
her father’s house.” That was the peti¬ 
tioner’s state of knowledge at that date. 
After that date it is alleged that he dis¬ 
covered that on September 6 th and 
September 7th respondent and the co¬ 
respondent stayed together in an Hotel at 
Lonavla on nights of September 6th and 
September 7th. Strictly there should have 
been an amendment of the pleadings, 
but no objection was taken to evidence 
going on as to this matter. The case 
stood adjourned for that evidence without 
objection, and no substantial injustice his 
been dene by the failure to conform t) 
the strict rules of procedure. That evi¬ 
dence must, therefore, be read as good 
evidence for the purposes of the issue of 
fact. 

It is necessary to state briefly the 
sequence of events. The parties were 
married in 1914. There are two children. 
Ou March 13th 1921 they returned from 
England to India and stayed with the 
wife’s parents Major and Mrs. Wickham 
in. Poona. On May 1st 1921 the peti- 
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tioaer entered the service of Messrs. 
Thomson and Taylor in Bombay. The 
respondent an 1 the children remained at 
Poona. In June 1921 the co-respondent 
became a boarder in Ma^or \Vickbams 
house. While in Bombay the petitioner 
received certain anonymous letters which 
excited his suspicions. On August^ 13th 
1921 the petitioner went to Pooua. There 
was some discussion on this matter, lhe 
details depend on the uncorroborated 
evidence of the petitioner, but it is clear 
from the respondent's .evidence that she 
became aware of his suspicions. She 
says. “I think I promised not to have 
anything to do with Captain D’Arcy.” On 
August 15th the petitioner returned to 
Bombay taking the elder child with him. 
On August 20th he ret irned to Poona 
and on August 21st he returned with the 
respondent and the two children to 
Bombay. They took rooms in a boarding 
house. The co-respondent was also in 
Bombay at this time. O.i the morning 
of August 23rd the petitioner left his 
place of business about 10 a. m. and 
returned to his rooms. He found the 
respondent and the co-respondent to¬ 
gether on the Verandah. There w«is a 
quarrel. The parties then went together 
to a Solicitor. At 2 30 r. m. they re¬ 
turned together to the bearding house, 
and the respondent and t.*e co-respondent 
went away together leaving the petitioner 
with the children. Toe respondent and 
co-respon lent appear to have gone to 
the house of one Gove where 
the co-respondent was st lying. They 
spent the rest o l the day together, went 
to a theatre in tie evening and tie re¬ 
spondent then took the co-respond int to 
the Apnllo Hotel about midnight where 
she spent the night. The petitioner 
telegraph* 1 to his father-in-law at Poona. 
Major Wickham arrived at Bombay on 
the morning of August 24th. Tney found 
the respondent and the co-respondent to¬ 
gether at Gove’s house. Tnere was a 
viol vent altercation. Thence they took 
the resp indent tn the Apnllo Hotel. Tue 
door of the roon was found locked, an l 
respondent admitted that the co-respond¬ 
ent had the key. The door was broken 
•pen, aid the respoalent's luggige re¬ 
moved, That night her father took her 


to Poona leaving the petitioner in 
Bomba y. 

There is not so far as I can find any 

dispute as to this-e facts. As to the 

reasons which actuated respondent in 

leaving her husband there are two con¬ 
flicting stories. The husband says in 

effect that she left him to join her lover: 
the wife, that her husband turned her oilt 
of the house and that the respondent 
merely acted as a friend. Now the learned 
Distiict Judge says—and I think most 
pertinently—-“why did ike respondent r.ot 
go buck to her lather”. The distance 
from Bombay to Poona is 114 miles by rail, 
and there is a frequent seivice of trains. 
The plea of want of money is futile in view 
of what actually happened. Further there 
is independent evidence which the learned 
District Judge has believed as to the 
circumstances in which respondent left her 
husband’s protection. This witness is 
Mrs. Parish who kept tje boa r ding house. 
This la ly says “I begged her not to 
go but she sdd she must go where 
her affection; were.” The respondent 
admits that Mrs. Parish was present* 
The facts, therefore, plai ly are that 
respondent knew that her conduct 
with the co respondent had excited her 
husband's suspicions ; that she openly 
expressed a guilty affection, and went 
away with the co respondent: that she 
did not take the proper course which was 
open to her, viz, to return to her father 
but stayed with the corespondent all 
diy. went with him to the theatre, and 
allowed him to escort her to an Hotel 
at mid light. Next day she re-joined him. 
It is difficult to regard this conduct as 
consistent with innocence. Whether it 
would be si f e toiifer adultery need not 
be decided in view of the subsequent 
history of the case. ’ But should it be¬ 
came necessary to do so, I should Af*d 
it impossible to say that the District 
Judge wus wrong in inferring adultery. 

It appears that on t!i e evening of 
A igviot 24th there was some kind of r e " 
conciliation between the parties, though a 3 
I hive said there was admittedly nothing 
which can amount to condoaation as 

defined in section 14 of the India 11 
Divorce Act. After respondent returned 
to Poona on August 24th, certain letter 
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passed. There is nothing in the peti¬ 
tioner’s letters, as I read them, which helps 
the decision of this case. Put shortly 
they are the letters of a man suffering from 
acute agony of mind, who desires to be 
reconciled with his wife. But there is a 
letter fron the respondent dated Sep¬ 
tember 1st 1921 which is very signifi¬ 
cant. The respondent had then made up 
her mind to leave her husband. She 
writes as follows :— 

“ I wish to inform you for ‘Good and 
all’ that I shall nev e r live whith you 
again as your wife and the sooner we 
are separated or divorced the better foi 
us both* • • • My life with you is misery to 
myself and must necessarily be so to 
you when you know I cannot even like 
you a ad T only see one thing to do, viz., 

1 divorce me ’ (the word ' me’ is not per¬ 
fectly clear but I read it so.) Which 
eventually must come, I have always 
been afraid of you and Daddy but I do 
not intend to be any longer, as all you and 
Daddy think of is your name and what 
people will say etc. not my happiness.... 
If in future ycu interfere in any way what¬ 
soever in my doings ‘ Beware ’ as things 
will not be so peaceful on the next occa¬ 
sion. You have your recourse, viz , the 
Daw.” 

Now I have every desire to be scru r.ul- 
ously fair to the respondent but read in 
the light of the past events what does 
this letter mean ? Is it not fair to express 
the meaning thus “I am leaving you to 
seek my own happiness and you had 
better divorce me". I take it that the 
respondent who is twenty ei'lit years of 
age and bad been married for seven y. j ars 
knew that a husband cannot divorce his 
wife without cauie, and had she intended 
to give him cause she could hardly have 
acted in a more appropriate manner. On 
September 2n.I she left her parents’ house 
with her two children and went to an 
Hotel at Bonavla 40 miles away by rail. 
She stayed there from September 2nd 
to September 8Mi. She sent for the co¬ 
respondent who came to I y onavia and 
occupied the b.droom next to hers. 
Whether he was there for one night 
or two nights is to my mind immaterial. 
I do not find it necessary to add any 
details to this narrative. Th«y will be 
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found in the judgment of the leari.cd 
D : strict Judge. The inference seems to 
me irresistible. I must hold that adultery 
is proved. 

The order of the Court accordingly was 
as follows,— 

The District Court of Poona had no 
jurisdiction topossa decree for dissolution 
of marrage. 

Adulter\ of respondent No. 1 with res¬ 
pondent No. 2 was proved. 

Decfte for judicial separation. 

The District Court to determine question 
of alimony and the custody of the 
children. 

The petitioner to pay the costs of 
respondent No. 1 and to recover such 
costs and his own from respondent No. 2. 
z. x. 

Order accordingly. 
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Raja Bahadur Raja BRIJ NARAIN 
R Al —App errant 
versus 

MANGLA PRASAD RAI and others 
—'Respondents. 

Hindu Law — Alienation — Necessity-—Antecedent 
d;bt—Manager or father, powers of—Father, 
whether alive or dead, effect of —Star., dtuais, 
principle of — Plea not taken in large number of 
casts, inference from. 

The managing co-paivcuer of a joint 
undivided estate cannot atienate or burden the 
estate qua manager except for purposes of 
necessity, [p. 693, col. 2.] 

But if he is the father and the reversionarics 
are the sous he may, by incurring debt, so long 
as it is not for an immoral purpose, lay-the 
estate open to be taken in execution proceeding 
upon a decree f 0 r payment of that debt. fp. 693. 
col, 2,1 ... 

.i-b 
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If hr purports to burden the estate ly 
mortgage, tne.i unless that mortgage is lo ditcharge 
an antecedent debt, it wouiu aot bind-moie 
than his o»vn interest. [p. 093, col. 2.] 

Antecedent debt means antecedent in fact 
as well as in tim.*, that is t u say, th a t ihe 
debt must be truly independent and not part of 
the transaction impeached, [p. (.93, col. 2.J 
' Tntre is no rule that tliis result is affected 
by tue question whether the father, who 
contracted the debt or burdens the estate, is 
alivo or dead. [p. 693, col. 2.j 

It is above all things necessary stare decisis , 
not to un>etile whut has bc> u settled by a 
long course of decition**. [p- 692# col. 2.] 

When a long stri-s of eases exundiug over 
a long period 01 time when parties were 
represented by emi.i* nt Counsel are dead* cl in 
a way w-ier. if a pi a wnich was e\ia*nt had 
been ., tak.n and upheld, t a e , ckci.-iou would 
have been the oti.er way, there- ari.es an 
irre.is.ible couel.i*i..n tnat tne pl» a was not taken 
b^cauie it was felt xo be bad. [p. 693, col. x.J 

Appeal from the judgment aud decree of 
the Allahabad Hign Court (Tudball and 
Ra.fi que, JJ.) dated tue 28th October 1910, 
and published as50 Ind. Cas. 101, lroiu a 
decree o. tbe Sucord Date Judge, Ghaz pt«r. 

Mesjrs. Dj Grityther, K. C. and Dubs, for 
the Appellant. 

JUD 3 MENT. 

Lord Dunedin.—The .acts m this case may 
be very shortly stated. On the 4th March 
1908 Sita Ram grunted a mortgage for 
Rs. 11,000 in favour o. Raja N.Jain lirij 
Rai and Jagdish Nara.n Rui. The mort¬ 
gage was secured on ancestral and joint 
property of. which Sita Ram was at that 
time' manager, the other members or the 
joint family being his two sons, minors. 
In 19rz the mortgagees biought a suton 
the mortgage and obtained a decree ex 
p*rte. in 1913 the present suit was raised 
by the mother on behull of her two minor 
tons (the elder has since become major) 
to have it declared that the mortgage 

was not binding on them and that the 
decree granted was so far as they were 
concerned null and-void. 

The mortgage in •_ suit bears to have 
been executed in older to pay off two 
prior mortgages on the same property of 
date, the .12th December 1905 and the 

19th June 1907* respectively. . 

• In-the suit the -plaintihs cited the two 
mortgagees ;ahd-;‘their father, Sita Ram. 
who had gra nte d the mortgage. Sita Rs m 
did not appear to defend Jagdish Narain 
Rai made over his interest to his brother, 
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Raja Nirain Brij Rai, who appeared tp 
delend and pleaded that the n ortga^e 
in question having leen granted to, pay 
ofi an antecedent debt oi the phinbCS;- 
father, it was binding on tie estate. . ^ 

The Subord'nat judge found as facts. 1 

(1) Th.t the property was ancestitj 

and jo nt. - • . < ‘ v 

(2) That the money rased under . the 
mortgage was to the extent of l<s. 10,215 
employed in leaving, off the earlier 
mortgages. 

(3) Th-t the sons had not teen jror 

pe«l> represented when 1 he sx parte decree 
of 1912 was granted. . : 

He then. ound in law that the plaintifls’ 
sons were not bouLdby the decree of 
1912, and he accordingly set ;.s J ce the 
decree or 1912 so lar as the sons weie 
concerned; he made no fuuher declare*- 
ton. Ihe deiendant appealed. : The learn¬ 
ed Appeal judges affirn ea the • find ngs 
of lact oi the Subordinate Judge wiihthe 
variation that they lound that the whole 
Rs. 11,000 had been employed in paying 
off the earl er mortgages, tut in Mew ot 
what had been sa,d by tbs Ba.rd .n tLe 
case ot Sahtt Rani CI(Wd y (i v. Blup 
Singh (1) dec.dcd aiter the cate ol tLe 
jud 6 ment under appeal, they rtm.lteo -to 
thi Sutord-nite Judge to fiud ubelfctt 
the e.-rlier mortgages were incumd to 
disch rge obligations not o..ly previously 
incurred but incurred wholly irrespective 
of the joint family property. Ihe learn¬ 
ed Subordinate Judge set out ad, itioral 
ev.dence as t> tbe two earlier mortgages! 
On this evidence being taken up by the 
learned Judges of the Court of Appeal; 
they came to the exclusion that it - was 
impossible to say for axhut precise purpose 
the money raised by the two eaiiitr 
mortgages h?d been used, or that the cebt 
then incuired was incuired wholly irres¬ 
pective of the famly property. IT ey 
accordingly dsmissec the ap] cal. ■ Appeal 
was then taken to the K ng in Council. 

The deiendant adn its that the ex ptrte 
decree is not binaing on the minors in 

I- - - . a - - 

: ■: to 

(r) 39 Ind. Ca«. 2lo; 44 I A. 126; 21 C. W* 2 $V 
658; 1 I*. l/« W;557; 15 A. L. J- 43/1 19 Bom* I* 

498126 C. L. J. 1; 33 >1. h. J. 14; U 9 I 7 ) 24 W-. Hr 
4391 22 M. h. T. 22; 6 L.W. 2x3; 39 .A* 437, 
(P. C). - - ’ s 


INDIAN CASES 



Vof. 77 ] INDIAN CASES* 

BXIJ NUUXNR 4 X V. MANGbA PRA 9 AD RAl. 


691 


respect that they w ere not properly re¬ 
presented, but on tends that thereought 
to have been a declaration that under 
the circumstances the property become 
bound and is liable to be taken in exe¬ 
cution. 

In the case of Sahu Rim Chandra v. Bhup 
Singh (1) the Sait was brought upon a mort¬ 
gage 27 /ejrsoldior Rs. 200, and Rs. 15,000 
was demanded in respect of the principal 
and accrued interest. It was pleaded that 
th-‘ Rs. 20-> had been bo*rowed for family 
necessity, but this contention was nega¬ 
tived in fact. It was, therefore, a simple 
case ol a debt hiving been constituted 
by way of mirt'age on the family estate 
by thi father manager and been allowed 
to swell to gigantic proportions, no money 
hivin; been paid thereon. The creditors 
had put forward the universal proposition 
thit if debt was found to incumber the 
estate, it was necessary for the other 
members of, the family who wished to 
affirm its non-efficiency to prove th?„t it 
wii incurred for immoral purposes. If 
they failed to d) so, then tne incumbrance 
must stand without further question. 
Tais view was negatived by the High 
Court, and in order to allow the po'nt to 
be settled leive. was given to appeal to 
tne King in Council. Th? appeal was 
heard ex pine. At the appeal it became 
cliar that there was in no sense an an¬ 
tecedent debt. The incumbrance itself 
was the debt, the money be ng advan ed 
as tie incumbrance was granted. In ti e 
course of the judgment, however, Lord 
H>bh}ose's opinion in Nancmi 
Bibx.isin v. Modhun Mobiln (2) was cited, 
Rad commentin'* on this it was said:— 

'iln their Lordships* opinion these ex- 
presjions, which have been the subject 
of so much diftereuee of legal o anion, 
do nst give any countenance to the idea 
thit the joint family estate can be effec¬ 
tively sold or charged in such a manner 
as to bind the isiue of the f ather, except 
where the sale or charge has been made 
in order to discharge an obligation not 
only antecedently incurred but incurred 


fc * • . 
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wholly apart from the ownership of the joint 
estate or the secur ty afforded or supposed 
tobeavn lable by such joint estate.” 

Th? learned Judges interpreted that to 
me.in thJt a mortgage per s; could not be 
an anteced-nt debt, for a mortgage is 
obviously a security which is net apart 
from the secuiityof the estate over wh ch 
it is coustiti.ted. if, therefore, it could 
not be shown thit au anterior mortgage 
had been incuried in re^peet of an antece¬ 
dent debt u'connected with the estate 
then the anteiior mortgage could not be held 
to be a debt a ntecedent to the subsequent 
mortgage, and that subsequent mortgage 
could not stand though its proceeds were 
entirely used to pay off the prior mort¬ 
gage. 

Before the present case come up to their 
Lordships, the express on used in the case 
of Sahu Ram had come before the con¬ 
sideration of the High Court in Ma.dras 
in the case of Peda VenkMina v. Sreenivasa 
Deekshal.ulu f$) and again in Arumugham 
C/ietiyv. Muihu Kcnndc.it (4) where the 
question was referred to a FuilBench. Inlhe 
latter case the Pleader had gone the whole 
length of saying that no mortgage could 
ever be an antecedent debt the payment 
of which was capable to support a new 
mortgage. I 11 both cases the Madras 
Court came to th? conclusion that the 
judgment of the Board in Sahu Ram’s case 
(1) ought not to be so interpreted. 

Upon this appeal when their Lordships 
were Satisfied tli£ t there was th’s discre* 
pancy of opinion between the judgments of 
the H'gh Court of Allahabad in this case 
and that of Madras in the others, they 
thought it advisable to have the question 
argued before a Full Board, which . has 
beeu done. Their Lordships have had: 
the advantage of a very full and able- 
argument in which many authorities have 
been quoted. It is to be regretted thati 
this case also is ex parte , but their I.ord-: 
ships are satisfied that the whole of the 
authorities bearing on the question have- 
been fairly brought to their notice. a 


.1 


Gat. 


< 3 ) 43 ind. Cas. 223; 4 1 M. 136; 22.41. L. T. 33*1 
33 M. L. T. 5 X 9 : 6 L. W. 649; (191S) M. W* N, 55 * 
(l) 52 Ind. Cas. 5 2 5 { 42 M. 7 1 *: 9 L#W. 5031 
ftgt9) M. W. N. 4C9; 37 M'L* J« *66; 26 

r r s 'fiT 

90. . • ? v — 
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It cannot be denied that the law on the 
subject of what binds an estate when the 
manager of the joint family estate is the 
father, and the reversionaries are the 
sons,, is in a state which is somewhat 
illogical and in the absence of binding 
anthority could not be accepted. On the 
one hand it is settled law that the manager 
as such cannot bind the estate at his own 
free will and without any compelling 
cause so as to bind the reversionaries. 
He can bind it for necessity, the necessity 
being the necessity of the family, and so 
far there is no difficulty in principle, 
though the question of whether in any 
particular instance there was a necessity, 
may like other questions of fact liable to 
be involved in a question of decree, be 
difficult to decide. But then there comes 
in the further doctrine that debt has 1 een 
contracted by the father, and the pious 
obligation incumbent on the son to see 
his father's debts paid prevents him from 
asserting that the family estate, so far ;.s his 
interest is concerned, is not li .ble to purge 
that debt. It may become liable by 
being taken in execution on the back of 
a decree obtained against the father, or 
it might become liable by being mortgaged 
by the father to pay the debt for which 
otherwise decree mig it be taken and exe¬ 
cution be sought. It is more than ap¬ 
parent how in practice these two princi¬ 
ples may clash, nor is this in any sense a 
new discovery. Nothing clearer could be 
said than what was said by Lord Hobhouse 
delivering the j udgment of the Board in 
Natiotni's case (2) already quoted :— 

“Destructive as it may be of the princi¬ 
ple of independent co parcenary r ghts in 
the sons, the decisions have, for some 
time established the principle that the sons 
cannot set up the r r ghts against the r 
father's aliena’ion for an antecedent debt, or 
against his ere iitors’ remedies for their ce ts. 
If not tainted with immor lity. On this 
important question of the liabil ty of the 
joint estate their Lordships think that 
there is now no conflict of authority.” 

It is probably bootless to speculate as 
to how these seem ngly conflicting princi¬ 
ples were allowed to develop. On the one 
hand there is the general rule of the 
Mitakshara Law that the manager cannot 
burden the estate’ for his own purposes. 


This is set forth at some length in the 
judgment in Safin- Rem’s, case (1). On 
the other hand there is the obligation of 
the son to d scharge his .fa ha’s de’ts, 
ba ed on the c octrine of pious duty, but 
perhaps reflecting a remanci t, as suggested 
by Sadasiva Aiyar, J., in Atumug/urn 
CheHyv. Muthn Koundan U) aom the 
- older laws of Manu under which the *on 
had no interest during the father's life¬ 
time. It is enough to say that loth princi¬ 
ples are firmly established by long trains 
of decision, and it certainly occurs lothe 
view that the term "antecedent” del t 
represents a more or less desperat attempt 
to reconcile the conflicting principles For 
after all, ri looked at straight in the fine, 
what position could be more anomalous 
than this. A father who ;s tnai ager, 
borrows a like sum from A and B T o A 
he gives a mortgage on the lam ly estate 
containing a person .1 covenant. To B he 
gives a simple acknowledgment of loon. 
B sues and gets a decree ; on tb s decree 
execution can follow and the estate can 
be taken. A, suing upon his mortgage, 
cannot recover. It seems to ha\ e beej felt 
that if the debt for which a mortgage was 
g'\ea was in any proper sense antecedent, 
then it so to speak escape d the direct in¬ 
fringement of the principle that the father 
manager could not burden the estate 
except for necessity. 

In such a matter as the present it is 
above all things noce=sary stare decisis, 
not to unsettle what has been settled by 
a long course of decisions. The ; r Lord- 
ships entirely agree with the views of 
the learned Chief Justice in the pull 
Bench Madras case. They think that 
the case of Sahu Ram ■ Chandra v. 
Bliup Singh (1) must not be taken to 
dec.de more than what was necessary 
for the judgment, namely, that the in- 
curr.no: of the debt was there the cr< at on 
of the mortgage itsel* • s.nd that there 
was there no antecedency either in time 
or in fact. Moreover,- if proper attention 
is paid to the word “incurred," they thick 
that :t will te seen to be a proper inter¬ 
pretation of the sentence which has caused 
the doubts. 

There are, however, seme observations 
in Sahu Ram’s case (1) which are not 

necessary for the judgment but which 
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their lordships are bound to: say that 
they do not think can be supported* 
Founding upon t u em the learned Counsel 
in this case argued in the Court below 
that no liability of the sons, based on 
the pious obi'eation to pay a father’s 
debt, could be made available to the 
creditor while the father was still alive. 
Here again, if the point was open, there 
would be much to be s id in favour of 
a position which seems consonant with 
common sense. But their Dordships are 
satisfied thit a long train of authorities 
have settled the question. Instances of 
sale being permitted when the father for 
whose debt the sale was made was still 
alive may be found in the cases reported 
as fo'lows :—• 

Girdharee Loll v. Kantoo tail (5). Deen- 
dyal Lai v. Jugdeep Ntrain Singh (6;, 
Nano mi Babuastn v. Madhun Mohun (2), 
Bhigbid Pen had v. GirjiKoer{-), Minak- 
shi Navudu: v. Immudi Kanaki Ramaya 
G*unidti (8). Mahabir Persh'd v Moheswar 
Nath Sahii (9). Sripat Singh Dugar v. 
Prodvot Kumar Tagore (10). 

It is true that the point was not 
'actually taken so far as appears in any 
o* theS 2 cases, but when a long series of 
cases • extending over a long period of 
time when parties were represented by 
envnent Counsel are decided in a way 
waere if a plea which was evident had 
been taken and upheld, the decision would 
have been the other way, there arises aa 
irresistible conclusion tuat the plea was 
not taken because it was felt to be b^d. 
T-ie plea, however, was actua’lv taken in 
Badri Prasad v. Uadan Lai (a), see page 


(5) X T. A. 3*i; 14 B. I*. R. 187 (P. C.); 22 W. R. 
56: 3 Sar. P.C. J. 380 {P. C ). 

(6) 41. A. 247; 3 C. 19S; x C. Ir R. 49; 3 Sar, P. 
C.}. 730; 3 Suth. P. C. J. a< 58; 1 Ind. Jur. 604;! 
Ini. Deo. (N-.9.) 7»S (P.C.). 

(7) X5I. A. 99; x 5 C. 717; 5 Sar. P. C. J. 186: 12 
Ind. Jur. 289; 7 Ind. Dec. (n. s.) 1062 (p. C.). 

(3) x6 £*A. x; 5 Sar. P. c. J • 27 1 ; 12 M. 142; 13 

In t. Jur. 9 : 4 Bid. Dec. (N. 9.) 448 (P. C.)._ 

(9) *7 I. A. it; X7C. 5841 5 Sar.P. C. J.4891 8 
In i. Doe. (w. s.) 929 (P. C.). 

(ra' 39 ind. Ca 9 . 2521 44 I. A. XI 32 M- L- J-1 33 ; 
15 A. I*. J. X47; (.1017) M. W. N. X93; 21 J.W N. 
442; 25 C. L- J.220; 21 M. I*. T. 222; 19 Bom. L. 
R. 290; 44 C. 524 (P* C.). 

(xx) X 5 A. 75; A. W. N. 1893) 32j 7 I n d. Dec. 
(n. 3 .) 765. 
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79, and was rejected by a Full Bench. 
In Govind Krishna Gujar v. Sakharam 
Nat ay an (12) Cln ndavarkar, J., says: — 

“The law is now veil establ'shcd that 
under the H ndu Law, the pious obliga¬ 
tion of a son to pay hi? father’s debts 
exists whether the father is alive 01 
dead.’* 

The point was again taken and nega¬ 
tived in Rr.masami * Nadan v. UJaganatha 
Gound.m (13). (See at page 63.) 

Their Lordships may sum up the pro¬ 
positions which they would wish to lay 
down as the result of these authorities 
as f allows :— 

(1) The managing co parcener of a joint 
undivided estate emnot alienate or burden 
the estate qua manager except for pur¬ 
poses of necessitv ; ’ ut 

(2) If he is the father and the rever- 
s ; onaries are the sons he may, by incurring 
debt, so long as it is m.t for an im¬ 
moral purj ose, lay the estate open to be 
taken in execution 1 roceed’ng upon a 
decree for payment of that debt. 

(3 If he purports to burden the estate 
by mortgage, then vn’ess that mortgage 
is to d'seharge an antecedent debt, it 
would not bind more than his own in¬ 
terest. 

(4) Antecedent debt means antecedent 
in fict as well as in time, that is to say, 
that the debt must be truly independent 
and not part of the transaction im¬ 
peached. 

(5) There is no rule that this result is 
affected bv the question whether the 
father, who cont lac+ed the debt or 
burdens the estate, is alive or dead. 

Applying these propositions to the pre¬ 
sent c*se, th'-.ir Lordships consider that 
+he present mortgage was raised iu order 
to jav an antecedent debt, namely, the 
two older mortgages and consequently 
binds the estate. 

The result will be that the appeal will 
be avowed and the decrees of the Courts 
beloa set aside with costs and a declara¬ 
tion nr.de that the mortgage of the 4th 

• & m‘ * 

* % < 

• % 

’ - ' * ' *> 4 

12) 28 B. 383 at p. 389: 6 Bom L R. 344. 

13) 2a M. 49; 8 M. L. J. 3x2;' 8 Ind/Dec. (N. tt),.. 

36. » 
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March 1908, affects the estate which may 
be brought to sale. 

Their lordships will advise His Majesty 
accordingly. 

The respondents will pay the costs of 
the appeal. 

Appeal allowed . 

s. D. 


Solicitor for the Appellant:—Mr. Douglas 
Grant . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1167 of 

1921. 

June 8, 1923. 

Present: —-Mr. justice Lindsay and 
Mr. Justice Su’aiman. 

BAT,DEO MT.STR —Defendant— 

Appellant 

versus 

RAMLAGaN SHUKUL—Plaintiff- 

Respondent. 

Pre~emption—Essential requisites of suit—Events 
subsequent to First Court’s decree, effect of. 

In order to mai itai n a suit for pre-empti* n, the 

plaintiff pre-emptor m ust - s-.^blisn that he had a 
right to pre-empt, (a) on the date of ihe sale, 

(b) at the time -when the suit is brought, and 

(c) on the d ite of thede. ree of the Trial Court. 

[p. 694, col. 2; p. 695, col. 1 1 

Ram Go pal v. Pi in Lai, 21 A. 441; A. W. N. 
l6 J: 9lnd. Dec. (n. s ) 988, Bnaawan D* s v. 
Mohan Lai, 25 A. 421 A. W. N. (1903) 81, Rohan 
Singly, Bhao La!, 3 I c d. Cps. 42; si A. 530; 6 A. 
D. J . 699, Shankar Lai v. Kirari Mai, 77 l n d. Cas; 
l4 £j‘ 92 4 )* (A) 81, followed. 

The fact tint subrequent to .he pacing of 
the decree ,.f the Trial Court the plait. tjff? rr r- 
emptorhas undergone a (hargein statu,. w c uld 
in no way affect the right he possessed a t the li m e 
wnea the decree i n his favour ought to have been 
passed by that Court, [p. 635. col. x.] 

Second appeal from a decree of the 
S^'ond Additional Judge of Gorakhpur 
Dr A/. L. Aginuila and Mr. Lakihmi 
Na*a in Tewari, for the Appellant. 

^Mr.. Bari bans Sahai t for the Respond- 


JUDGMEhfT.—This is a defendant*! 

appeal arising out of a suit for pre¬ 
emption. The main plea taken on behalf 
of the defendant was that the plaintiff 
had no preference over him. The Court 
of first inslance d : smissrd the suit oa 
the 24th July 1920. On appeal the 
lower Appellate Court was of opinion that 
under the custom recorded in the wajib- 
ularz the plaintiff had a right of 
pre erenceas against the deferdant-vendee 
though the latter was a co-sharer in the 
sam ethok. The decree of the First Court 
was accordingly set aside and the suit 
decteed. A second appeal was preferred 
to this Court on the 28th July 1921 end 
one of the grounds raised in the 
memorandum of appeal was that, inasmuch 
as the plaintiff-respondent had ceased to 
be a co-sharer at the time of the lower 
Appellate Court's decree, his suit should 
have been dismissed. 

An affidavit was filed in support of the 
allegation implied in that ground and 
time was given to the opposite party to 
fi'e a counter-affidavit if necersary. No 
such affidavit was filed. 

We mav, th^rrfore, take it that it is 
the appellant's ca«=e tfcat 0 n the 20th 
Apr 1 19»1 Ihe share of the p’a'rtiff 
pre-emptor, on the s'rentth of wh ; cb he 
had instituted the Suit wa« sold at 
auction and purchased by a third patty. 
This sale was svbseq* ently confirmed ard 
a sa’e certificate of a later date was 
issued, a certified copv of which is 
produced along with the affidavit. W/e 
mny. therefore, take it that the plaintiff- 
respondent ceased to be a co-sharer on ' 
the 20th April 1921. Ths howe^r, w rB 
?. dite su’ crq.-mt to the date of the 
First Court’s decree•. Put we would like 
to no f e that, although the auction purcl a*e 
had taken p’ace before the pass ; ng of the 
decree of the lower Appellate Corrt, the - 
fact was never brought to the notice of 
that Court. 

It is weH-settled law that a plaintiff 
pre-emptor in order to be p.ble to maintain 
a suit for pre emption must establish his 
rirht to pre-empt on three important 
dates. He must hove a right of pre¬ 
emption at the time when the sale took - 
place otherwise he would hare no cans# 
of action at all. He must also have the 
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3 itne Tight at the time when the suit is 
.brought or else he would have no- locus 
’standi to.- sue. A possible view to take 
iniV.it hive b^en that nothin? which 
^uppgns after the inst : tution of a suit can 
alter the posit : on of the parties. But it 
has b*en held in a number of • cases by 
‘,th ; s Court that it is incumbent on-the 
.plaintiff to prove that his rvht to: pie- 
.emot continues up to the date when the 
.decree ouvht to have been passed. in his 
favour, namelv; the date on which the 
case was disposed o c bv the Fir«t Court. 
It matters little whether the Court of 
first- instance did actually dismiss or 
decree h ; s suit. The date of that Court’s 
Herr?* is the date on wh'ch. if the 
plVnMffs* coitention.is correct, the d^r^e 
ought to have bean pas-*d »n h } 9 favour. 
^h ; s "roomie was the basis o( the 
dapWou in the fo 1 l*u»in'* cases. . 

> ^am <7>W v. Pi'riL'i 1 fi). B Ti r.pwan 
fiii y .. Mihqn - Lai fa). Rohan Sl^ch v. 
Bhao L'fl fa) and of Shankar L°l v. Ktrafi 
Mai, (i) receot'v decided hv this Bench; 
fThe lost cruc'al du*e in su^h mrst f 

jbharef're b? taken to be the date o f the 
First; Court’s decree. If subs-ovent everts 
w^realluvel to niter the form o f - the 
decree it wouH lead to much coifus’pn. 
It is impossible to holt that having 
re~ard to th#» position o f the parties, as 
it stood on the date of the First Court’s 
decree, anv other decree could have been 
passed on that date. Furth°r more, an 
A^oeMate Court cannot take into account 
these subsequent events without ndmittirg 

fresh evidence, .in anpeal, which may not 
alwavs be nermissible. . . 

,, We are. therefore, of option that the 
subsequent loss of the.share by the plaintiff 
can -in* no wav affect the r ; ght le 
posseS9®d at the time when the decree in 
fiis favour ought to.have been passed by 
the Idrgt. Court. . t 

. The, other grounds taken in the 
memorandum of appeal have not been 
^;iq; 7 $!y pressed. The result, there'ore, is 
•■>7 i *J • i 

.ft Ti-.t ,u: ' - - * : ^ - • • 

• » i ■ r. i rt ;. .. v. I ’• * -1 

A W.N,.(x 8 99) 163: 9 I n d. Dec. 

fit. 5.) 9 * 8 , 

1 (t) 2* A. 421; A. W. N. (1903) 8V. \ 1 

* < 3 ) 3 Ind- Ca 9 . 42 j 31 A. 330; 6 A.L. J. 699. 
ft Uf 77 Ind- CIS. 1441 (19*4) a. I, R. (A.)'8z i 



that the appeal fail? end^ 18 hereby 
dismissed with costs including in tbs 
Court fees on the higher scale. 

W. C. A. Appeal dismissed. 


OTJDH JUDICIAL COMMISSlOhER S 

COURT. 

Rent ^pfeaj No. 3CF1922. 

M-Uv IO IQ 22 . 

- \T>res?ni:—'Mt Wa.rr H? c ?n. A. J. C. 

Kunwar BBB^BTLAL Plaintiff 

• APPFII Ah T 

versus 

‘ KMyKA ANT) OTHEK c —PEFENrANTf 

RE?P 0 N 17 ENTS. . • 

' Fierce Ad (/ e/ it-.t), s 

lra Zni suit for the rrcov/ry of r< nt oral evidfUM 
cannot b»* given to contrr.dJ* 1 r*‘-If • n it - 
S for rent grant'd by tl c plan tiff *T< «/* 
Ing P the period for which the payments woe 

m wheJ! > 'htweve 0 r 1 . it’i. alleged that the recitals 
as to the pr riot's f< r v 1 i ch pt ym« 11 f w< r< 1 a*. e 
are fraudulent, oral cc ^ ^unsillytc peue 

the allegation tinder provJ«c JO to sectacn 52 ct 
the Evidence Act. [p. 696, colt.] i ... 

• Appeal arainsta decree of the Third Adi- 
tio al D>t. ; ct Jrdt e.Lvckiow, ‘ *U c: U e 

- 12 th Decor ber 1021, nvc-r^r.r Ihf.t ._of 
theHor orarv As c1 ’ ct ar 1 Co’kctor, Lvchi ow, 
dated the 26‘h SerlorbeT 1919. ... 

- Mr-. Basudeo LnL fot the Appellant. • 

; Mr. Rajeshwari Prasad, lor theRespord-, 

^irnGMENT-rThis js a seconds .appeal- 

ar'smr ot t ot„ a .suit bioiu ht by Ihe 
^inlntir onreMart for 11 e r<c.cvrry of 
£\tl 'iSLr nfl- Kf ry. i?.*? Fas,i to 
the end of R"bi i^.h Fafli freer, section 
TrP. dorse (■>) of the O. <fh Kci 1 Art 

fXXIhoi I«f6.) The rie'er dm 1 s-r< fioi c- 

ents pie?(led rayi ert .and »n rr fot 
thereof they filed a latre r.vn ber of re- 
oeinta granted .by or on tel alf of the 
plaintiff landlord. Each of the uceipts 
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on which reliance was placed by the 
defendants in proof of the payment of 
the rent for the years in suil contains a 
recital to the effect that the payment 
was made with regard to a period previous 
to the one for which this suit was 
brought. The defendants further gave 
Orel evidence in proof of the facts that 
there were r.o arrears due for the years 
to which the recitals in the receipts relate 
and that the payments evidenced by 
those receipts were made in discharge of 
the liablitv for payment of the rent for 
the years in question. 

The Court of first instance declined to 
take the oral evidence into consideration 
tor the reasons that the recitals in Ihe 
receipts as regards the period for which 
the payments were made could not be 
permitted to be superseded or contradict¬ 
ed b\ oral evidence. The learned As¬ 
sistant Collector relied for this view of 
the law on section 92 of the Indian 
Evidence Act, The result was that ex¬ 
cept for a paltry sum of Rs. iC the plaint¬ 
iff-appellant's suit was decreed. The de¬ 
fendants appealed to the Court of the 
District Judge of Lucknow and the appeal 
was heard by the learned Third Additional 
District Judge of that district. Thelcrr.ed 
Judge held that section 9? of the 
Indian Evidence Act was no bar to the 
admissibility of oial evidence in prcof of 
the facts already stated and on con¬ 
sideration of the evidence and circum¬ 
stances in the case he came to the con¬ 
clusion that the payments evidenced by 
the receipts were really made in dis¬ 
charge of the liab jitv for rent for the 
years for which th epresent suit was brought. 
The result wa s that he allowed the ap¬ 
peal, set as de the decree of the First 
Court and dismissed the plaintiff’s si-it 
with costs. The appeal before me is 
from that decision of the learned Ad¬ 
ditional D : strict Judge. 

The first contention urged before me is 
that the view taken by the Court of first 
instance as regards the inadmissibility ct 
oral evidence for the purpose of supersed¬ 
ing the recitals contained in the receipts 
in respect of the period for which the 
payments evidenced by the receipts were 


made w&s correct and that the con - 
trary view taken by the lower Appellate 
Court w:>s erroneous. The grounds apon 
which the learned Additional Judge has 
proceeded are not at all convincing to 
me. He si>s;—“Section 92 of the Evi¬ 
dence Act is inapplicable to the care. 
The Evidence Act does not say that no 
statement of fact in a written instill¬ 
ment may be contradicted by oral evi u 
dence ; but that the terms of the con¬ 
tract may not be varied etc. The re¬ 
ceipts were not executed by the defend¬ 
ants. They were executed bv or on be¬ 
half of the landlord .'* Section 92 of 
the Evidence Act, however, excludes oral 
evidence as between the parlies to the 
instrument or their representatives-in* 
intere t. Whether such partiesappear on 
the face o: the instrument as executants of 
it or not is wholly immaterial. It cannot be 
doubted for a moment that the landlord 
who gave or executed the receipts ip ques¬ 
tion and the tenants in whose favour the 
receipts were executed or to whom they were 
granted and who accepted those r*ceipts 
wereparties thereto. Furtl cr, the recitals in 
the receipts as to the period for which the 
paymentswere made and accepted do clear¬ 
ly to my mind ev r denee one of the terms 
of the contract. On the evidence in this 
case an l in the absence of any evidence 
to the contrary, I must hold that the 

original contract between the parties was 
the letting of the lands in suit by the 
landlord in consideration of an annual pay¬ 
ment of R S . 77 as rent for the same by 
the defendants-tenants—(See paragraph I 
of the plaint and the corresponding para¬ 
graph of the written statement). The 
annual payment of the rent was, therefore, 
an essential consideration support ng the 
contract of tenancy and was, therefore, a 
term of the contract. But the considera¬ 
tion for which a contract is made may be 
executed or executory. I n the former case 
the consideration is executed by one party 
in return for the pr u mise of the other; 
and nothing remains to be done but to 
perform the pronrse according to its terms. 
In the latter the consideration is a pro¬ 
mise made by one party in return for the 
promise of the other; there are mutual 
promises which have to be performed on 
both sides, and the promise on one side 
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may be dependent or conditional upon the 
performance on the other according to the 
construction of the terms. In other words 
an executory consideration is a promise to 
do or give something in future. Contracts 
of leases are in their very nature founded 
Upon executory consideration inasmuch as 
the payment of rent on the part of the 
lessee is to be made in future at the sti¬ 
pulated points of time to the lessor. In 
the present case, therefore, the recital in 
the receipts that the payments were 
made in discharge of the liability under 
the executory contract is to my mind a 
recital of an essential term of the contract. 

1 am, therefore, unable to uphold the decree 
o; the lower Appellate Court on the ground 
o.r which it has admitted oral evidence in 
supersession of the recitals in the receipts. 

Yet there is another ground upon which 
the decree of the lower Appellate Court 
must be affirmed. In paragraph 6 of the!x 
written statement the defendants Nos. i, 

2 and 3 allege dth.t fake entries had been' 
made in papers by the plaintiff's* agent, 
Shadi Lai, and that he had realized tLe 
amount of rent due from them. To my 
mind this is a clear averment of fraud on 
the part of the plaintiff's agent and as 
h 5 committed it i n the discharge of his 
usual duties plaint ff-appellant must suffer 
the coisequeuces of Lis servant’s acts. 
The Court of first instance entirely 
overlooked this aspect of the case tut the 
lower Appellate Court has approached the 
decision of that point ai d has given its 
finding on it. The question raised being 
one of fraud, oral evidence foi the purpose 
of superseding the recitals in tl e receipts in 
respect of the period for which several 
payments were made was admissible under 
proviso (i) of section 92 of the Evidence Act. 
'Ihe finding of the lower Appelate Court i s 

Having considered the evidence on the 
record carefully, lam of opinion that the 
deleaaunts have succeeded in provijg 
that they had made payments for the 
years in suit and' that the payments were 

not correctly specified in the receipts in 

quest on. This finding amounts to this 
that the landlord or bi s agent fraudulently 
entered the period m the receipts as differ¬ 
ent from and previous in point of time 
to the period for which the lent was 
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actually paid. The finding being one of 
fact is conclusive in second appeal. 

The appeal, therefore, fails and is 
dismissed with costs. 

Appeal dismissed. 

7 . K. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 259 of 1921, 

January 20, 1922. 

Present'. —Mr. Kanhaiya Lai, J. C. 

JAGAT SINGH—Defendant- 

Appellant 

versus 

ACHHAIBAR SINGH and another— 
Plaintiffs-—Respondents. 

Hindu Law—Joint family—Partition—Property 

lejt Undivided , nature of—Money realised ly one 
member af.er partition—Suit for recovery—Limitation 
Act {IX of 1908), Sch. I, Art.127. 

Anything left undivided at a partition of Hindu 
joint family property ceases to be joint family, 
property and a suit for thi recovery of money 
realised by on: member of the family t u tht ex¬ 
clusion of another i s not governed aftt r separation 
or partition by Art. 127 of th.- ^imitation Act 
but must be brought within three years fro m the 
date of separation or partition, fp. 698,001 -> 1 

Gajraj Sii.gh v. Sadho S,ngh, 16 Ind. Casual 

r5 O. C. 397. followed. 1 

Appeal against a decree of the Sub¬ 
ordinate Judge, Evzabad, dated the 18th 
July 1921, reversing that of the Munsif 
Akbarpur, dated 2oth January 1921. * 

Mr. Ghulam Husain , for the Appel¬ 
lant. 1 

Mr. S. M. Ahmad, for the Respond¬ 
ents. 

JUDGMENT. —This appeal arises out of 
a suit brought by the plaintiffs-respond- 
ents for the recovery of possession of a 
one-fouith share of certain property. Their 
allegation was that the entire property 
had been mortgaged by Sheo Narnin 
S ngh, the predecessor-in-title of certain 
defendants with possession in favour of- 
Ranjit Singh the predecessor of the present 
plaintiffs and certain, other defend¬ 
ants for Rs. 600 on the 22nd T u ne 
1 ^ 951 . that Mahpal Singh, a brother or 
Ranjit Singh, owned a half share of the 
mortgagee right, that the remaining half 
share of that mortgagee right devolved 
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On the death of Ran jit Singh on. his 
sons, Jagat Singh. Ramsaran Singh, 
Abhairaj Singh and Achhaibar Singh, and 
that in June 1912 the heirs of the mort¬ 
gagor took illegal possession of the mort¬ 
gaged property without paying the xnort- 
gace-money. The plaintiffs, . Abhairaj 
S'ngh and Achhaibar Singh, claim a one- 
fourth share of the mortgagee right end 
sue for the recovery of possession of their 

share alone. 

The heirs of the mortgagor pleaded that 
in June 1912 they had redeemed the 
mortgage and lawfully obtained posses¬ 
sion of the mortgaged property. Jagat 
Singh, one of the brothers of the plaint¬ 
iffs pleaded that the plaintiffs used tt> 

live as members of a joint family with 
him, that they had gone to Burma after 
executing a power-of-attorney in his 
favour, and that in June 1912 the heirs 
of the mortgagor paid half the mortgage- 
money to Mihpal Sinvh by executing 
another mortgage-deed in his favour and 
the remaining half to him as representing 
the sons of Ranjit S'.ngh in redemption of the 
mortgage. He further pleaded that the 

money so recovered was spent over joint 

fam'lv purposes, that is to say. Rs. T5<, were 
paid to Bahraichi in satisfaction o f a debt 
due by Ranjit Singh and the remaining 
Rs. 150 Were spent on the marriage of 
Abhairaj Singh, one of the plaintiffs. He 
also stated that in 1915 hi e plaintiffs 
separated from him and Ramsaran Singh 
and that the plaintiffs had no cause of 
action against any of the contesting de¬ 
fendants. 

The Court of first instance dismissed 
the claim. Its finding was that the 
mortgage in question had been duly re¬ 
deemed by the heirs of the mortgagor 
and their possession was, therefore, not 
unlawful. It also found that the mort¬ 
gage-money received by Jogat S : rgh had 
Oeen applied in payment of a debt due 
by Ranjit Singh and tor the expenses 
connected with the second marrare of 
Abhairaj Singh. The lower Appellate 
Court., however, held that Jagat Singh 
had failed, to prove that the sum of. 
Rs. 300 received by him had been ap¬ 
plied for family purposes and_passed a 
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decree for Half of that amount In 
favour of the plaintiffs against • Jagat 
Singh. 

The present appeal has been filed by 
Ja^at Sir.gh whose contention is that the 
relief granted by the lower Appellate 
Court was barred bv limitation and is 
fore : gn to the suit which was hrorght for 
the possession of • the mortgaged property 
On an allegation which was found to be 
untenable. 

There can be no question that the 
effect of the redemption obi a ined by the 
heirs of the mortgagor by the payment 
made to Mahpal Sinph and Jagat Singh 
was to release t} x e mortgaged prrperty 
from all liability under the mortgage, 
because Mahpal Singh was the own p r of 
half the mortgagee irterrst and Jagat 
Singh represented the io : nt family, com¬ 
prising tbeforr sons of Ranjit Sir gh, who 
held the remaining half. Mahpal Sirfh 
ond Jagat S ; ngh received Rs. ?oo. The 
redemption to^k place ; n June 3912. In 
Jinuarv 1915 the plaintiffs separated from 
Jagat Singh and Rams' 1 ran Singh ard an 
agreement was executed hy Jajat S n h 
and Abhairaj Singh, dividirv the property 
eiuillv between them (Exhibit A-sj. 
Abhairaj Singh and Ramsaran Sin r h were 
n'lt parties to that agreement but it is ob¬ 
vious frem the circumstances that Achhai¬ 
bar Singh represented his brother, Abhai¬ 
raj S’ngh, while Jagat Srgh represented 
his brother, Ramsaran Si ; gh, in that 
transaction. The money realized by Jagat 
Sin h could have been taken into account 
at the lime of that partitirn, if it • Lad- 
no t been spent for fairi'y prrprsCs. 
Anyth : ng left undivided there after ceased 
to be jo nt f a mi'y property, ard as 
pointed out i n Gajraj Singh v. Sadho 
Singh (1). a su’t for the recovery of 
mon°y realised by one member of the, 
family to the exclusion o* arother was 
not f overned after separation or partition 
by Art. 127 of the Indian Lim»tal r on 
Act (IX of iqo8J. The real’zatiou in this 
case had been made while the family 
was st'U joint. The suit ou^ht. therefore, 
to have been bro fht w ‘thin -1 hi ee veers 
from the date cf separation or partition 
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ui is now clearly barred by time. The 
■plaintiffs had moreover come to Cjurt 
On false attentions, concealing the real 
facts o.i which the relief, granted by 
the lower Appellate Court is sought to 
be bised. 

- The appeal is, therefore, allowed, the 
decree of the lower Appellate Court set 
aside and that of the Court of first instance 
restored with osts throughout. 

Appeal allowed, 

K. 9, D. 


BOMBAY HIGH COURT. 

Cxvu, Reference No. io of 1923. 

September 4, IQ23. 

Present :—Sir Lallubhai Shah, Kt., 

Acting Chief Just r ce, and Mr. Justice 

Crump. 

In re AMBAl/AI SVRABHAI. 

Contract Act (IX of 1F72). ss 239, 253— 
Income Tax Act ( VII of 1918). s. 12 (1)— 
Super Tax Act (XI X of 192'), s. 3— Agree - 
men* to become partners, eff>ct of—Rules dglerminirg 
partners' mutual relations, when apply—Sole owner of 
business taking wife as partner—Agreement fixxrg 
Wife’s rights andliabUi.ies—Business whe.h r a firm. 

A , the sole owner of a buiinc 51, a imittca hi : wife 
S as a partner in the b »:in°ss by means of an a^rte. 
ment wnich provided that he (hall pay her one ann.v 
in the rupee out of income of the commis; ion but 
that nothing therein contained shall in any way 
lim.t, resti.ctor interfere with hi*, right to forej o 
the whole or any part of ihe commi:sien or t 0 
aimjt other n: opl as partneis and that 5 sha.1 
have the right to take one or more partners on the 
death of A: 

Held, (1) that the document was sufficient to 
constitute a partnership between th.* two execut¬ 
ants ; [p. 699, col. 2.] 

(2) that by virtue of the agreement the bmlnces 
was constituted a firm w thin the meat.irgof lec- 
tion 12 (0 of the Income T a x A«:t, read with 
section 3 of the Super Tax Act. Tp. 6 ,,q. col. 2.) 

Per Shah, A. C, /.—Whenthe parti, s agree to 
become partners Jt is not neceu ar y to state in 
terms that they agree to combine property, labour 
or (kill. fp. 700. col. 2.J 

[ ules Ia d down rn section 
253 of the Contract Ai t have no application when 
there Is a contract to the contrary. fp. 701, col. 1.] 

Civil re’eience made by the Chief 
Revenue Authority, Bombay Presidency. 
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Sir Chintanlal Setalvad and Mr. B. J K 
Desil, instructed by Mr. Madhavji & Co., 
for Ambalil Sarabhai. 

Mr. Kangi, Advocate General, (with him 
Mr. A. Kirke-Smith Acting Government 
Solicitor), for th e Ch i^f Re' enue Authority. 

JUDGMENT. 

Shah, Ag. C. J. —This is a reference 
made by the Chief Revenue Authority 
under section 5r ( { the Tnd ; an Income 
Tax Act VII of 1918. The question ha§ 
arisen with reference to the ir.cone of 
the opponent for the year ending March 
31 , 1921. The question referred for our 
decision is in these terms;— 

“ Whether the agreement dated June 
2 9 . 1916, between Ambalal Sarabbai and 
his wife Saralade\i made the business of 
Karamchand Prerachnnd & Co., a part¬ 
ners ip firm, and whether it constituted 
the said Saraladevi a partner of her hus¬ 
band Mr. Ambalal <0 as to rerder the 
bu c iness liable to be assessed separately 
to super-tax as an unregistered firm as 
required by sections 3 and 4 of the 
Suner-tax Act, 1920, as r Ca dwith section 
12 (1) of the Income Tax Act, 1918?** 

The answer to this question depends 
u~>on the view which we take of the said 
agreement of June 29. 1916. It is clear 

on reading s ction 12 (1) of the Irrlhn 
Income Tax Acf VII of ior8with section 3 
of the Super Tax Act XIX of 1920, that 

if this agreement const' tut ( s Kfmrch and 

Prcmcband & Co,, a firm, thm the rccuirc- 
in.mts of sect en 3 world \ e sat'sfied. 
It is comn.cn ground that it is, if a 
firm, an unregistered firm.. Aft, r con¬ 
sidering the arguments md the terms 
of the document r e r eiTcd to I am of 
the opinion that in virtue of that agree¬ 
ment the business of Karan.chxnd Prun- 
chand & Co. is const’tuled a firm within 
the meaning o f section r2 (3) of tl e 
Indian Income Tax Act VIT of 1918 and 
of section 3 of tLe Super Tax Act XIX 
of 1920. • ' 

The reasors for the contrary view have 
been stated at Some length in the letter' 
of re erence; and the substance thereof 

may be st*t» d in the words of the referr¬ 
ing authority:— * 

"Mr. An.br.lal's cententim has not 
been allowed on the ground that the 
alleged partnership is* not valid in law 
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inasmuch as the conditions of partneship 
are contrary to the spirit underlying the 
law relating to partnerships.” 

The question lias been argued before us 
on the tooting that the requirements of 
the definition of " partnership *' as given 
in section 239 of the Indian Contract Act 
are not satisfied by this document. It is 
not necessary for the purposes of this 
reference to determine the general question 
as to whether the meaning ol the word 
"firm” must necessarily be determined 
with re r erence to the provisions of section 
239 of the Indian Contract Act. 

Bat it is contended before us on behalf 
of the referring authority that it is not 
a fi m, because the retirements of 
section 239 of the Indian Contact Act 
are not satisfied according to the terms 
of the document. In other words, it is 
contended thjt the persons who executed 
the document d'd not constitute a part¬ 
nership within tne meaning of the Indian 
Contract Act. The document is sufficient, 
in my opinion, to constitute a partnership 
between the two executants of the docu¬ 
ment. The first clause of the document 
in terms provides that the said Saidade\i 
Ambalal has been admitted as a partner 
with the said Ambalal Saiabhai. Para¬ 
graphs 2 and 3 ol the document have 
been relied upon as indicating that as 
the sole control of management, and the 
power of determ'ning the partnership, and 
of admitting new partners are reserted 
by Mr. Ambalal only h's wife is not 
constituted a partner in law by this docu¬ 
ment. I am unable, however to accept 
this contention. 

This reference has been ma de on the 
footing that the document evidences a 
real transaction between the parties. The 
learned Advocate-General has not suggest¬ 
ed, and I do not think that on this re¬ 
ference it could be suggested, that the 
document does not evidence a real tran¬ 
saction between the parties to the docu¬ 
ment. But he contends that the quest - on 
of law that arises is whether on a proper 
construction of this docum.ent the Uvo 
persons are constituted partners in law. 
In support of h : s contention it is urged that 
thsre is nothing in the document t 0 
show that the parties agreed to com.bire 
the : r property, labour or skill in the busi- 
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nesa of Karomehand Premchand as Agents 
and Treasurers of the Ahmed aba d Main* 
facturing an! Calico Printing Co. Ltd. 
There is nothing in the d°cument to 
exclude the idea of combining her porpetty, 
labour or skill in the business of this 
firm. Indeed the papers stnt up with the 
reference tend to snow that she d d agree to 
render herself liable to the Bank as a part¬ 
ner of this firm along with her husband. 
That involves the idea ol conlributng 
property to the business of the firm. But 
apart from that, even if those papers 
were not there, in my opinion, Ihe idea 
of combining property, labour or skill is 
not excluded od the terms of the docu¬ 
ment. I do not th ; nk that it could he 
held, as contended by’the learned Au\o- 
cate-Genera 1 , tlat it was so exc'uded In 
this case. When the parties agree to 
become partners it is not necessary to 
stale in tern s that they agrtc to combine 
property, labour or skill. That may be 
implied and in the present case I see 
nothing to exclude the idea of combining 
property labour or skill when and so far 
as necessary between the partners. The 
fact that the control is k» pt with Mr. 
Ambalal and th 1 he has certain extra rights 
as a major partner dees not in any sense 
negative a partnership according to law. 
It is open to two partners to agree, on 
the lines on which they have agreed in 
this case, to allow the business of the 
partnership to be conducted by one of the 
partners. 

The real reason of the reference seems 
to be that this is an unusual document 
between husband and wife, and tha it 
is difficult to accept the idea that they 
have become partners in law. Jn my 
opinion, they have become partners by 
this document within Ihe meaning of 
Indian Contract Act, and that the busi¬ 
ness of Karamchand Fremchand is 
constituted a firm. As it is an unregis¬ 
tered firm, my answer to the question 
referred to us in the affirmative. We 
make no order as to costs in the case. 

Crump, J.—I agree. I n my opinion the 
question referred to us must be decided 
on the construction of the document 
before us, and if on a fair and reason 
able construction that document appears - 
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to constitute a partnership between these 
two persons, then the answer must be 
in the affirmative. 

I assume for the purposes of this re¬ 
ference, though the point is by no 
means free from doubt, that we must 
apply the definition contained in section 
239 of the Indian Contract Act in con¬ 
sidering the question of the construction 
of this document. The first clause in 
this document, as I read it, constitutes a 
partnership between Ambalal and his wife, 
and if that is so, the inference would be, 
having regard to the definition in section 
239 of the Indian Contract Act, that these 
two persons did agree to combine their 
property, lab >ur or skill in the business 
which forms the subject of document. 
There is nothing before us to exclude 
that interpretation of the word 'par ner- 
ship and, therefore, pruua facie a partner¬ 
ship is constituted. Th.‘< second clause 
of the agreement, on which some stress 
has been laid, merely provides for the 
exercise of the manage nent o; the firm 
by A nbalal alone, a matter wuich is not 
uncommon in partnerships, and which in 
itself does not affect the question before 
us. The third clause of the agreement 
reserves certain powers to Ambalal, but 
unless and until those po.vers are exer¬ 
cised, I cannot see how the existence of 
those poweis prevents the document con¬ 
stituting a partnership between these 
two persons. 

The reference lays stress upon the rules 
laid down in section 253 of the Tndian 
Contract Act. But as regards these, it 
1? enough to remark ti*at these rules 
have no application when there is a con¬ 
tract to .the contrary. 

On these grounds, I am of the opinion 
that we have here a firm within ti,e inean- 
in o ,°1 the definition in seetion 239 of the 
Indian Contract Act, and that therefore, 
the .question referred to us should be 
answered in the affirmative. 

Answer accordingly. 

K. s. D. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 


Civil. Revision No. 22 op 1922. 
April 21, 1922. 

Present:— Mr. Ashworth, A. J. C., and 
Mi. Simpson, A. J. C. 

BABU RA M— De fe ndanx — Appeicant 


versus 

Musammat RAM DULARI DEBI— 
Plaintiff—Opposite Party. 

Civil Procedure Code (Act V 0/1908). O.IX, r. 9 
— Application for foreclosure decree , nature of— 
Dismissal in default — Restoration — Revision, w/ietlur 
competent. 

An application for a final decree for foreclosure 
is not a proctedirg in execution. 

Where an application for a final decree for fore¬ 
closure was di:misled in default and then r< stored 
by the Trial Court: 

Held, that the Court had jurisdiction to restore 
the application and the High Court will not ink r- 
ferewi-hthe or.ier of restoration in revision. 

Gopala Row Gadai Row Sahib v. Matia Sits ay a 
Pillai, 30 M. 274 at p. 270; 17 M. h. J. 225, 
followed. 

Revision against an order of the Ad¬ 
ditional Subo;dinate Judge, Fyzabad, dated 
the 15th February 19^2. 

Mr. Rar Dhian Chandra , for the Appli¬ 
cant. 

Mr. Niamat Ullah , for the Opposite 
Party. 

JUDGMENT.— This is an application in 
revision. The order complained of is an 
order passed under O. IX, r. 9, of the 
Code of Civil Procedu. c restoring an appli¬ 
cation. The application was one for a 
final decree for fore.loiure. 

The facts as found by the Court telow 
are that the Pleader was present in Court 
until 2-30 p. m., when another case of 
his was called on for hearing in another 
Court and he went there to conduct the 
same ; that in the meantime this case was 
called o.a for hearing and was dismissed 
for his default. 

We do 1 ot propose to decide the question 
whether we should ourselves have regarded 
this as sufficient cause for the absence of 
the plaintiff, who, we note, is a parda• 
nashin lady, nor do we propose to invoke 
the inherent power of the Court to restore, 
for reasons, which are not sufficient. We 
adopt the opinion of the Chief Justice of 
the Madras High Court in Gopala Row Gadai 
Row Sahtb v. Maria Susaya Pillai (i) 


(1) 30 M, 274 at p. 276; 17 M. L. L. J. 335 * 
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"It seems to 111 e a very strong thing 
for an appellate or revisiooal authority to 
inter; ere in a case when the Con it, 
before which the suit has been instituted 
and has been d smissed without being 
tried, is of opinion that the case ought 
to be tried; and 1 tlrnka generous con¬ 
struct ion should be paced onlhe enact¬ 
ment which rives the power to restore. 
Tire general pMicy of the Legislature in & 
matter of this sort, is shown by the fact 
that a right of appeal is given against 
an order refusing to restore, but no right 
of appeal is given against an order of 
restoration." 

The Court below may have been right 
or wroug, but it had jurisdiction, and we 
are not prepared to disturb its order in 
revision. 

One point was taken by the applicant, 
that the order was coitrary to law because 
O. IX, r. 9 does net apply to proceedings 
in execution, and an application icr a 
final decree for foreclosure is a proceed¬ 
ing in execution. The only authorities 
which he could quote are earlier than 
the present Code of Civil Procedure. The 
point Weis at one time doubtful, but 
under O. XXXIV, r. 3 of the Code it was 
laid down th^t the final decree is a decree, 
and not merely an order. The wording ox 
the rule was expressly intended to set this 
point at rest. And since the present Code 
was enacted we hold, there is no force in 
the contention that such i n application, 
as this, is an application in execution. 

For these reasons we dismiss the appli¬ 
cation with costs. 

k. s.d. Application dismissed. 

BOMBAY HIGH COURT. 

First Civil Appeal No. 2g8 op 1922. 

September 6. 1923. 

Present'—Six Lallubhai Shah, Kt., 
Acting Chief Justice, and 
Mr. J ustice Crump. 

NAGAVA GURUNGAYA N ANDI— 
Applicant—Appellant 

versus 

The COLLECTOR of BELGaUM—. 

Qpi?ONE NT—RESPONDENT. . 

Guardians and Ward ■» Act ( V 111 cf 1890), 5. 19 
.(c)—Ro>»ibav Court of W.itds Act (l oj 1905), ss. n, 

2a— Jurisdiction oj District Court ahen ousted _ 

Property of minors in charge of Courl of Wards — 


Mother appointedguardian oj persons—Appointment 
alien liable to b* cancelled. 

The juris (.Mien cf the District Court 
is ourtfei, uni er sfctcn 19 (c)cfthe Guardians 
and Wards A«t, only whe n lhcie js a Court of 
Wards comp tent to appoint a guardian of the 
perstn ,,f a m. n^r. 

Wnue the mot. er of reitain minor: was appeint- 
e d gu: rdian ,,1 their p. r ; o»s 1 ut a.^ t; * ir pn p< tty 
liaci already l.een taken charge of 1 y the Coi it of 
Ware, the Cell, .tor applied ft.r ih. .fn>el- 
lation c f her appointun ut on tfce ground that ihe 
was i.ot well-Dehavta ana took no care of the 
min xn 

Held. (1) tj.at tj.e C 0 uit of Wards had n.,t 
assi m:d sup* rij te • cct« e o\»r Ihe jer.on.« cf ihe 
minor? ,'tua: not ccirp< tent to appoint a guardian 
of th^ir pcisons tnd, the n It r. , the appointment 
of th^ moth, r covla not be cancellea un«ti sec¬ 
tion 1 9 [0) oi the Guardians and Ward; Act; 

(2) that the application of the Collector 1 Lculd 
le eoni»idtred on i.s me-rite. 

Appea* from the decision of the District 
Judge, Belgaum, in Miscellaneous Ap¬ 
plication No. 50 of 1921. 

Mr. C. 5 . Muigaokar, for the Appellant. 

Mr. S. S. Paikar (Government Pleader), 
for the Respopdent. 

JUDGMENT. 

Shah, Ag. C. J. —The fr.cts which hr.t e 
given rise to this appeal f.Te these. It 
appears that one Nagavr. Gurlingaya Nsr.di 
made an application under Act VIII of 1890 
to be appointed a guardian of the person 
of her thiee minor children; one son Shiv- 
linga^a, and two daughters, Gangava and 
Sliivlingava. Notices of this application 
were issued, but apparently no notice of it 
was given to the Collectoi at the time. 
On January 5,1922, the learned District 
Judge made aw order appointing her 
guardian of the person of the minors. 

Thereafter, on February ii, 1912, the 
Collector wrct e to the D'strict Judpe a 
letter bringing to his notice certa ; n facts 
and praying for a cancellation of the order 
of January 5. It appears from thit letter 
that Dundaya had applied upder section 9 
of the Court of Wards Act I of 1905 that 
the estate should be taken chaige of by 
the Couit of Wa T ds. The Notification in 
the Government Gazette cf 1920, Part 1 , 
page 690, sh wsthat Djndaya, the grand¬ 
father of these m'nor children, and Duriin- 
gayya the father of these children were 
declared landholders for the purposes of 
the Bombay Court of Wards Act under 
the powers conferred upon Government 
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by clause (6) (»/) of section 2 of that Act on 
account oi the extent and value of their 
•interest in land. 

It also apjcais from the Notification 
published m the Bombay Gove>nmeni 
Gizsite of 192*1, Part I, page 2680, that the 
Go.;rt of Wards assumed supenntendence 
of the property of Dundaya Shi\l»igaya 
Nandi, and that the assumption of the 
supermtender ce of the sa:d property was 
sanctioned by Kis Excellerc} the Gov<rnor 
in Cuunril under sections 4 and 9 of the 
Act. 

It also appears in the letter oi the Col¬ 
lector that Ui der section 5, sub-scction (1), 
cliuje (cj * (i), of the Court of Wards .act, 
Durlin avaor Guilin, aya w_s dtcared by 
the District Court to be incapable of 
manning or unfitted to manage his own 
property owing to mental defector infirmity. 
As a fa-*t, at the date when the mother 
of these minors was appointed a guardian 
of the person, the property was under the 
superintendence of t e Court of Wards 
and the ra'nors were staying w.th 
XjUidaya. 

After Lh’s letter was received, the learned 
Distr.ct Judge heard the Pleaders for the 
pirtus and, on February 25, 1922. can¬ 
celled the order appointing the me the-x as 
a guardian of the person of the minors on 
the grouna that under s ction 19 (c' cf the 
Guar .ians and Wards Act the Court had 
no power to make the appointment tf the 
guardian of the person of the minors under 
the circumstances of this case. 

Before considering whether section 19 
(c) of the Guardians and Wards Act ap¬ 
plies to the facts of this case, it mast 
be noted that it is not suggested in this 
case thvrt under section 11 ol the Court 
of Wards Act with tiie previous sanction 
Of His - Excellency the Governor in Council 
the Court of Wards has asm mad the su¬ 
perintendence of the person of any of these 
minors. In fact the estate of Dundaya 
and Gurllu* aya has been taken b> the 
Court of Wards under its superintendence 
with the sanctitn of His Excellency 
the Governor in Council; but the Court 
ot Waids hasnot assumed superintendence 
over the person of either of these, and the 
provisions of section 3i of the Court of 
Wards Act could not apply tc either of 
those persons, namely, Dundaya ©r 


GuriiLgaya, because neither of them falls 
under clauce (a) or ( d ) of section 5 of the 
Court ol Wards Act. But apart iiora that 
consideration it is e'ear tnat so far as 
the present minors are concerned 
there. is rothing to show that the 
superintendence over their person has 
be,n assumed by the Court of Wares, 
Section 19 of the Guardians and Words* 
Act pruviiis, among other th ngs, that 
nothing in th’s Ci apUr (*. e. Clapper II 
of the Aot) shah authorise the Court t 0 
appoint or declare a pvardian of the 
pers-nof a minor who-e property is under 
the supersedence of the Court of Wards 
compe ei t to apj olnt a guardian ol the 
peis* n of the minor. 

In the p-.eseiit case it is doubtful to my 
mind whether tjieproperty 0 f the minors 
could be said to be under the superintend¬ 
ence of the Court of Wards. The prop¬ 
erty which is under the superintendence 
of the Court of Wards in the present cate 
is t ti e property of Dundaya and his sen 
Gurli. gaya. 

Assum.n', however, without admitting, 
that the property of the m nor sons may 
be said to be und^r the superintendence <f 
tlie Coint of Wards it is clear that ihe 
Court ol Wares in this cate was not com¬ 
petent to appoint a guaroian of tl e peison 
of the miners. Section 22 of the Court 
of Wards Act provides that the Court 
of Words may appoint guardians for the 
care of persons of Government ward* 
whose persons are, for the time being, undeb¬ 
its superintendence. Now, as I ha ve a heady 

pointed out, it is not suggested an> where 

in the letter that the person of th e minors 
in question is under the superintendence 
of the Court of Wards. Therefore, the 
Coilit of Wards would not be competent 
to appoint a guardian of tie person of 
these minors, and section 19 (c) of the 
Guardians and W'ards Act would not apply 
to the f.cts of this case. It was open to 
the District Court under the circumstances 
to consider the question of apponliig a‘ 
guardian of thepeison of the minors. 

The order is 1 ased upon the ground that 
the Court would have no power to appoint 
a guardian of tie person of these minors; 
and the matter has not been consider-, 
ed on the merits in a proper manner. 
The mother was appointed the guardian} 
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of the person of her children, and tlie 
Collector has objected to it, on the ground 
that “the mother Nagava who has r.ow 
been trying to become their guardirn took 
no care of them, and has leen residing 
with her father in a village for some 
yearspast. It was owing to the il'.-designs 
of her lather that Dun-lava sought the 
intervention of the Court of Wards.” In 
brief the contention of the Collector 
a ppears to have been that it was not for 
tire welfare of the minors tinder the 
circumstances that the mother should be 
appointed a guardian of th -ir person. This 
matter, however, requires to be considered 
on the merits, and any allegation 
against the mother as to her conduct with 
regard to the chldren, must be proved 
lLe any other fact. In determining the 
question regard must be had, as required 
by the Guardians and Wards Act, to the 
welfare of the minors. The learned Judge 
appears to have acted upon the allegation 
that Nagava, according to the Collector 
was not well-behaved, and did not take 
care ot the minors when they w c re with 
her as alleged bv the Collector. In any 

ease it is necessary for the District Judge 

to consider whether a case is made out 
to deprive fa) the son and (6) the daugh¬ 
ters of tlie care of their mother. I am 
of opinion that as the learned judge has 
based his couclus’o.i upon his view of sec¬ 
tion 19 f c) of the Guardians and Wards 
Act, the matter must be remanded to the 
District Court for disposal on the merits. 

I do not desire to express any opinion 
whether under the circumstances the 
omission to give any notice to the Collector 
of the first application made by the 
mother would have any effect upon the 
order made by the District Judge, end 
whether notice under section 11, sub¬ 
section 2 of the Guardians and Wards 
Act to the Collector was necessary* in an 
application for the appointment of a 
guardian only of tlie person of the minor, 
nor do I consider it necessary to express 
any opinion whether notice to the Collector 
was necessary under the rules framed by 
this Court under the Guardians and Wards 
Act. 

I would set aside the order made by 
the District Judge cancelling the order made 


by him on January 5, 1922, and remand 
the case for disposal according to law. 

Costs of the appeal to come out ol the 
estate. 

Crump, J.— I agree. I should like, how¬ 
ever, to add a few words. The object of 
the Legislature in enacting section 19 (c) cf 
the Guardians and V ards Act appears to 
be to avoid a possible conflict of jurisdic¬ 
tions. If there is a Court of Wards com¬ 
petent to appoint a guardian of the person 
of a minor, then the jurisdiction of the 
D strict Court is to that extent ousted. 
But the competency of tlie Court of Wards 
in tliis Presidency depends upon section 
22 of the Bombay Court of Wards Act, 
and if that section be referred to, it 
clearly gives power to the Court of Wards 
to appoint a guardian of the person only 
in those cases where the Court of Wards 
lias assumed superintendence of the person 
and that is not the case here. Therefore, 
the District Judge was, in my opinion, 
wrong in relying upon section 19 (c) of 
the Guardians and Wards Act as having 
any application to the matter before 
him. 

As regards the report made by the 
Collector, I would say this that I do not 
see liow that report can be treated as 
evidence in tlie case. It is only when the 
Cou t calls upon the Collector for a report 
under section 40 of the Guardians and 
Wards Act, that it isopen to the Court 
to treat the report as evidence, and that 
is not what was done in the present case. 

I agree, therefore, that the grounds on 
which the order of the District Judge of 
February 25, 1922, is based, are not such 
as can be sustained, and I, therefore, con¬ 
cur in holding that the matter must be 
sent back to him for a legal decision in 
accordance with what has been said in 
the judgment of this Court. I would add 
as to the other points discussed by the 
learned Chief Justice in his judgment, that 
I agree with the opinions expressed there 
on those points. 

k. s. D. 

Order set aside ; 

Case remanded. 
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ALLAHABAD HIGH COURT. 

Second Civil, Appeal No. i6ji of 1921. 

April 1 3 , 1923. 

Present: —Mr. Justice Daniels. 

CH [ TtJ—P laintiff—appellant 

versus 

CHARAN SINGH and another— 

D spend ants—Respondents. 

Transfer of Property Act (IV of 1882), s. 7— 
Transfer by non-owner , effect of — Guardian, 
de lajto, whether entitl’d to sell minor's prop¬ 
erty, 

A man has no right to deal with property 
w neh is not his o.rn, and unless he can show 
same r.ght to deal with it, either as agent or 
gaariian of the owner or trustee or the like, any 
tra isfer which he purports to make cannot bind 
the lawful owner, fp. 706, col. 1.] 

AUhougi a de facto guariia 1 of a minor might 
assume important responsibilities in relation to 
the minor’s prop rty, he cannot by his de facto 
guar Jianship clothe himself With legal power to 
sell it. [p. 706, col. 2.] 

M ita Din v. Ahmad Ali, 13 Ind. Cas. 976:34 
A. ai 3 - 16 C. W. N. 33s; II M. L. T. 14 <\ (1912) 
M. W. N. 183; 9 A. L J. 215: t 5 C. L. J. 270; 14 
Bom. L. R. 192; 15 O. C. 49; 23 M. L. J. 6; 39 
I. A. 49 (P. C.), followed. 

Second appeal from a d-rcree of the 
District Judge, Agra, dated the 1st 
September 1921. 

Mr. N. P. Asthana, for the Appellant. 

Mr. P. L. Banerji,ior the Respondent. 


JUDGMENT. —The pla intiff-app^llaut 

cla : m> the poperty in suit ?s reversioner 
of Musammat Sumitra, widow of Dule 
Ram. His case was that Musammat Sumitra 
came i.it > possession of the property 
as a H ndu widow on her husband's death. 
The plaintiff aid the dffeidmt Nathi are 
the two re version2rs to Dale Ram and 
are entitled to the property in equal 
shares on Musammat Sjmitra’s d^ath. 
The reversionary right of the plaintiff 
and N.ithi is not disputed. On Musimm.it 
Su nitra’s death Nathi took possession of 
thn waole of the property and executed 
two usufructuary mortgages. The d : spule 
is as to hoar farthjse mortgages are b nd- 
iug on the plaintiff’s share. Toe mort¬ 
gages wore both executed on the same 
day. One was for r 3 . 1,500 in favour 

of the respondent Charan Singh and the 
other for Rs. 375 in favour of the res¬ 
pondent Khashera. The Court below has 
hdd the** mortgages to be binding on the 
plaintiff s share to the extent of 
Rs. 1,142-13-9 and Rs. 232-2-2 respective- 
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ly and has given the pontiff a decree 
for possession subject to these amounts. 1 
Among the pie is r.i=cd in arswor to the 
suit was one that Musammat Sun i'ra was 
in adverse posses-ion o c the property. 
The Trial Court rejected this defence and 
hdd that Musammat Sum.tra obtained the 
entire properties as the widow of Dult 
Rim. The lower Appellate Court came 
to the conclusion that part of the pr< perty 
was inherited by her from her husband 
on his death but that the major part of 
the property was never in Dole Ram's 
possession b*.t was held by three persons 
D irjan. Musammat Paula and Ju nl and 
that Musammat Sumitra’s possession of it 
w is adverse. The learned Judge does not 
come to any finding as to how lo; g si e 
had been in possession of it but as the 
plaintiff had failed to prove that she 
had been in possession for less than 12 
years he held that she had acquired 
absolute title by adverse possession. The 
larje portion of the consideration of the 
two mortgages in dispute was applied to 
pay off previous mortgages executed dv 
Musammat Sumitra while in possession of 
the property. The Trial Court considered 
the question how far these mortgages 
were for legal necessity and he’d that 
no po tion of the consideration was for 
legal necessity or was binding on the 
plaintiff. The lower Appellate Court held 
that as regards the property of which 
Musammat S-imitra was in adverse posses¬ 
sion it did not matter whether the mort- 
g\ges were for legal necessity or not as 
she had an absolute right to encumber Ihe 
property. The learned Judge, therefore, 
held that whatever portion of the considera¬ 
tion of N-ithi Singh’s mortgages was in 
lieu of previous mortgages b\ Musammat 
S imitra was binding on the share of the 
plaintiff. This reasoning would not how¬ 
ever apply to that portion of the property 
wrch even on t ie learned Judge s finding 
Musammat Sumitra inher.ted as a Hindu 
widow and one of the grounds of appeal 
is that the Court below has erred in not 
distinguishing between the two classes 
of property. It should have come to a 
finding as to what portion of tbe property 
was inherited by Musammat Sumitra as 
a Hindu widow and should nave consider¬ 
ed the question of legal necessity ’ is 
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respect of this portion of the propertj'. 
This plea is unanswerable and as regards 
the property inherited by Musammat 
Sumatra as a Hindu widow the decree 
of the Court below clearjy cannot be 
sustained without a finding as to how 
far the debts were binding. 

The second plea taken by the ap¬ 
pellant is, that the lower Court has 
erred in throwing on the plaintiff 
the burden of proving that Musammat 
Sumitra had not acquired title by 12 
years' adverse possession to the property 
which she did not obtain from her hus¬ 
band. Here a gain the learned Judge is 
certainly wrong. It is not disputed that 
the plaintiff and Nat hi are the reversion¬ 
ers of the persons who were previously in 
possession of this property. Title, therefore, 
is with them and it is for the defendants 
who seek to avoid that title on a plea of 
adverse possession to establish it. 

These, however, are subordinate pleas. 
The appellant's main plea is one which 
goes to the root of the case. His case is 
that in whatever capacity Musammat 
Sumitra came into possession of the pro 
perty and whatever the nature of the 
debts incurred by her, Nathi was on her 
death admittedly only entitled to a half 
share in it. He was entitled to encumber 
that half share or deal with it in any way 
he liked, but he had no legal right to 
execute mortga ges on property which was 
not his own and these mortgages cannot 
in any event be binding on the plaintiff. 
It seems superfluous to quote authority 
for the proposition that a man has no 
right to deal with property which is not 
his own and that unless he can show some 
right to deal with it, either as agent 
or guardian of the owner or trustee or 
the like, any transfer which he purports 
to make carnot bind the lawful owner. 
Section 7 of the Transfer of Property 
Act has been referred to as embodj'ing 
this principle. Mata Din v. Ahmad All 
(1) .was a case in which it was sought to 
validate a sale of property by persons who 
^ere not the owners of it by describing 
them as dc facto' guardians. Their Lord- 
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ships of the Privy Council said that 
though the so called dc facto guardian 
might assume important responsibilities 
in relation to the minor’s property he 
could not by his dz facto guardianship 
clothe himself with legal power to sell it. 
In one passage in his judgment the 
learned District Judge speaks of Nathi as 
the de facto administrator of the property 
but this expression is not based on any¬ 
thing in the evidence ard merely means 
that Nathi was in actual possession. 

The respondents-mortgagees, therefore, 
who seek to bind the property of the plaint¬ 
iff by an alienatioxi made by Nathi must 
show some principle on which that aliena¬ 
tion can be treated as binding. This they 
have not attempted to do. They cannot 
appeal and in fact have not appealed, to 
sections 69 and 79 of the Contract Act as 
these sections will merely give Nathi a 
right to be re-imbursed for any expenditure 
incurred. It is not alleged that the mort¬ 
gages entered into by Nathi were necessary 
in order to preserve the plaintiff’s property. 
It is not shown that the property was in 
danger of being sold under the mortgage 
executed by Musammat Sumitra aid 
indeed before the mortgagees cculd law'- 
fully bring the plaintiff's property to sale 
it would have been necessary to implead 
him in the suit. It follows that the m ort- 
gages executed by Nathi are not binding 
on the plaintiff, and the plaintiff was en¬ 
titled to an unconditional decree for posses¬ 
sion of the property. I accordingly allow 
the appeal and modifying the decree of the 
Court below give the plaintiff appellant an 
unconditional decree for possession. The 
appellant will get his costs throughout 
including in this Court fees on the higher 
6cale. 

z. K. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Appeals from Original decrees Nos. 

237 AND 265 OF 1919- 
April 10, 1923. 

Present :—Justice Sir Asutosh Mukerjee, KT., 
and Mr. Justice Rankin. 
SAUDAMINI DASSYA and others— 

—Plaintiffs—Appellan ts 

versus 

SECRETARY of STATE for INDIA 
in COUNCIL and others— Defendants— 

respondents. 

Bengal Alluvion and Diluvion Act ( T X of 
1847), ss. 3, 6, scope of— Revenue Survey map, 
value of—Additional revenue, when can be assessed 
—Malikana, meaning of —Quasi rent charge, 
whether tenure. 

Per, Mookerjee, J .—The expression " any such 
new map” in section 6 of the Bengal Alluvion and 
Diluvion Act refers to the‘‘new map” made accord¬ 
ing to ‘‘new Survey” as contemplated in section 3 
of the Act. That section provides for periodical sur¬ 
veys at intervals of not less than ten years, after a 
Revenue Survey has been completed and approved. 
The object of the ‘‘new Survey " is to ascertain 
the “changes" that may have taken place 
since the date of the last survey, that is, 
changes by alluvion or dereliction (not changes 
by possession). Section 6 then imposes upon the 
Revenue Authorities the duty to assess what 
may be called added land, whenever, on inspection 
of the new map, it appears that land has been 
added to an estate paying revenue directly to 
Government. There must consequently be . a 
comparison between two maps, made at an in¬ 
terval of not less than ten years and each showing 
the revenue paying estate concerned. That estate 
must, accordingly, be in existence as a revenue 

S aying estate, if not before, at least on the 
ate of the first of the two maps taken as the basis 
for comparison, [p. 709, col. 1.] 

Section 3 of the Bengal Alluvion and 
Diluvion Act is all comprehensive in scope, 
and sections 5 and 6 both refer to all 
estates paying revenue directly to Government, 
no matter whether they were or were not in 
existence in 1793. What is essential to attract the 
application of the Act is that there should 
have been in the case of the estate concerned, 
a Revenue Survey, [p. 709, col. 2.] 

The Revenue Survey map is taken as the basis 
of comparison, but the comparison of the maps 
is not conclusive. The comparison sets the Revenue 
Authorities in motion, and they may, then, on the 
best materials they can procure, proceed to 
assess what land they deem to be assess¬ 
able. [p. 709, col. 2.] 

It is only when on inspection of the new map 
it appears that land has been added, that there 
is legislative authority for assessment of addi¬ 
tional revenue, [p. 710, coL 1.] 

When the proceedings have been commenced 
in accordance with the statutory requirements, 
there are no restrictions prescribed as to the evi¬ 


dence to be used for the solution of the problem 
in controversy. What is liable to be assessed 
with revenue is land not previously assessed — 
not land which has been formed since the Revenue 
Survey map. There is no inflexible rule of law 
that the state of things depicted on the Revenue 
Survey map was in existence at the time of the 
Permanant Settlement. Proof of the existence, 
at a particular time, of a fact of a continuous 
nature only gives rise to a rebuttable presump¬ 
tion within logical limits that it exists at a subse¬ 
quent time or has previously existed. [p. 71 x, 
cols. 1 & 2.] 

1 he fact that the proprietor of the original estate 
had a right to receive malikana does not neces¬ 
sarily entitle him to an accretion. The malikana 
holder is entitled to receive periodically a specified 
amount from the income of land. This right may 
have the qualities of a rent charge but this is not 
sufficient to show that the land or estate is still 
held by him as zemindar immediately from 
Government, and unless this is established, he 
cannot, maintain his title to the accretion, [p. 713, 
col. 2.] 

Per Rankin, J. —In every case the question 
what lands were included in the Permanent Settle¬ 
ment, is a question of fact, and not of law. 
[p. 715, col. 1.] 

Jagadindra Nath Roy v. Secretary of State, 30 
I A. 44: 30 C. 291; 7 C. W. N. 193; 5 Bom. L. R. 
1; 8 Sar P. C. J. 412 (P. C.). followed. 

Government cannot under Bengal Alluvion 
and Diluvion Act levy an additional 
revenue from any area within the limits of a 
settled estate : there must be land added to the 
estate, [p. 716* col. 1.] 

Malikana is a right to a sum of money and 
it is charged on the land. It may be described 
as a quasi rent charge. But the reservation by 
Government of a sum to be paid to Government 
by the immediate holder of resumed lands, 
which sum is to go to the persons who 
have refused to take settlement from Govern¬ 
ment, does not operate to prevent the new estate 
from being an entirely independent tenure in 
substitution for and in extinguishment of the 
zemindar's original interest in the newly settled 
lands. Physically land is added to land. In point 
of right, the right to the new land is accretio 
to the right to the old. A quasi rent charge is not 
tenure or dominium. The right to take settlement 
enures to the tenure-holder. [p. 717, col. 2; 
p. 718. col. 1.] 

Appeals against the decrees of the Sub¬ 
ordinate Judge, Backerganj, dated the 
21st June I 9 X 9 - 

Babus Joges Chunder Roy, Dwarka Nath 
Chuckerbutti, Upendra Lai Roy and Kunj 
Lai Das, for the Plaintiffs. 

Babus Surendra Nath Gulta and Ramendra 
Mohan Majntrtdar for the Secretary of 
State, for Defendant No. 1. 

Babu Narendra Chandra Bose, fpr 
Defendants Nos. 2 to 7. 
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SAUDAlflNl DASSYA V. SECRETARY OF STATE FOR INDIA. 


JUDGMENT. 

In Appeal No. 237 of 1919. 

Mookerjee, J.—This is an appeal by 
the plaintiffs in a suit instituted by them 
with a view to test the legality of an assess¬ 
ment of revenue made under the Bengal 
Alluvion and Dduvion Act (IX of 1847). 
The case for the plaintiffs is that the dis¬ 
puted lands, which have been assessed, 
with revenue, belonged to them as apper¬ 
taining ti their estate No. 4S23, on the 
Revenue Roll of the Collector of Backerganj. 
They maintain that the assessment could 
not have been validly made under the 
provisions of Act IX of 1847 as the lands 
are not added lands within the meaning 
of that Statute and they ask for a declara¬ 
tion that the assessment proceedings are 
without jurisd etion, that the settlement 
made with the defendants by the Secre¬ 
tary of State is illegal and for consequential 
reliefs. On behalf of the Secretary of Slat , 
who is the first defendant, the claim Las 


the case of Secretary of Slate y. Fahamidan - 
nis'a Begum (1), the Judicial Committee 
affirmed the decision of the m jerity of 
the Full Bench in F ahamidattnissa Begum 
v. Secretary of State (2), which h .d over¬ 
ruled in part the decision of Wilson, J., 
in Saratsun tari Dabi v. Secretary of Stats 
(3). Act IX of 1827 w s named lor the 
assessment of lar.ds gained from sea or 
from rivers by a’luvion or dereliction. Sec¬ 
tion 3 empowers the Government to direct 
new surveys of riparian land;, and provides 
as follows: 

“Within the said Provinces it shall le 
lawful for tie Government 0 f Bengal, in 
all districts or pnits of districts ol w. ich 
a Revenue Survey may have been or may 
hereafter be completed and approved by 
Government, to direct from time to time, 
whenever ten years from the approval of 
au/ such survey shall have expired, a new 
Survey of land* on the banks of rivers 
and on the shores of the sea, in order to 
ascertain the changes t..at may have 
t .ken place since ti e date of the last 


been resisted on the groun.1 that the dis¬ 
puted lands are not included with*n estate 
No. 4823 but are accretions to estates Nos. 
1721 and 17^2 held by the other defendants 
and have been rightly assessed with revenue. 
The Subordinate Judge has held th t 
the disputed lands form ?n alluvial incre¬ 
ment to estate Isjo. 4823, that the plaint¬ 
iffs as proprietors of that estate are 
entitled to hold the lands subject to Ihe 
payment of the revenue assessed, and 
that the settlement made with the defend¬ 
ants is invalid and inoperative. The 
plaintiff as well as the de endants other 
than the Secretary ol State are 
dissatisfied with th : s decision. The 
plaintiff} have appealed on the ground 
that ths lands aie included in their per¬ 
manently settled estate and are not 
liable to be assessed with revenue. The 
defendants have appealed on the ground 
that the lands are accretions to their estate 
and have been rightly settled with them. 
The appeal preferred by the plaintiffs (No. 
237 of 1919) requires examiuation first, in 
the light of the relevant statutory provi¬ 
sions. 

The provisions of Act IX of 1847 were 
analysed in the judgment of the Judicial 
Committee delivered by Lord Herschell in 


previous survey, and to cause new maps 
to b? made according to such new 
Survey." 

Sect on 4 lavs dnvn that the approval 
of the RivenUi Surveys of districts or parts 
of d stricts, which ra \y be hereafter 
surveyed, shall be deemed to ha.e taken 
pace on such day as m .y be spec fied as 
the day of such approval in the Calcutta 
Gazette. Sections 5 ai.d 6 deal. resp r ctive- 
lv, with the question of deductioj from 
jama of estates from wh ch lands have 
been washed away, a id the question of the 
assessment of increments to revenue pay¬ 
ing estates. Section 6, which is relevant 
in the case before us, provides as follows: 

“Whenever on inspection of any such 
new map it shall appear to the loc-J 
Revenue Authorities that land has been 
added to any estate pa> ing revenue d : rect- 
ly to Government, they shnll w-thout 
delay assess the s^.me with a revenui pay¬ 
able to Government according to the rules 
in force for assessing alluvial increments, 
and shall report their proceedings forthwith 


a) 17 C. 500; 17 1. A. 40; 5 Sar. P. C. J. 
Ind. Dec. (n. s.) 933 (P. c.). 

(2) 14 C. 67; 7 Ind. Dec. (n. S.) 4$. 

G) ix C 784:5 lad. Dec. (n. s.) xaSa. 
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to the Board of Revenue, whcse orders 
thereupon shall be final. 1 ” 

The expression “any such new map” 
plainly refers to the “new map" made 
according to “new survey" as coutemplat 
ed in section 3. That section provides for 
periodical surveys at intervals of not less 
taan ten years, after a Re enue Snrves has 
be»n completed and approved. The object 
of the ‘new survey" is to ascert?in the 
“changes" that may have taken place 
since the d .te of the last previous survey, 
—that is, chances by alluvion or derelic¬ 
tion (not cha ges by possession) ; B*bi 
Wakilatt v. Deo Natulan Prosad (.1). Sec¬ 
tion 6 then imposes upon the Revenue 
Authorities the duty to assess whet may 
be cal e l added land, whenever, on in¬ 
spection of the new map, it appeals that 
land has been added to an estate payirg 
revenue directly to Government. The’e 
must consequently be a comparison between 
two mips, made at an interval of not le?s 
than ten years and each sLowing the 
revenue paying estate concerned- That 
estate must, accordingly, te in existence 
as a revenue paying estate, if not before, 
at least on thi date of the first of the 
two maps taken as the basis for com¬ 
parison. We n ay usefully re-ca'l here the 
fol’owing passage firm the judgment of 
Wilson, J., in Saralsundarl Dab v. Secre¬ 
tary of State (3}, which except in one parti¬ 
cular, remans unaffected by the dec is on 
of the Full Bench and of the jud’cirl 
Committee in Fahimidannissa Begum v. 
Secretary of Stale (2) and Secretary of State 
v. F ahum Ha* nlssa B 'gum (1): “The object 
of the Act is to provide for the assessment 
of riparian estates from time to t me, in 
accordance with thechanges wh ch periodi¬ 
cal surveys may show to have Uken place 
in their area and boundaries. Sect on 3 
of the Act refers to a Revenue Survey 
wh’ch is to be approved by Government 
as fixing the boundaries of estates, and 
provides that at intervals of not less than 
ten years, fresh surveys of such estates 
may be made. Section 5 then provides 
for a reduction in the sttader jama when 
on a comparison of two succtssue surveys 
it appears that the area of an estate has 

(4) 59 Ind. Cas. 398; 5 P. 1 ,. J, 68 ij 2 P. I* T. 

81. 


been dinin : shed, and section 6 provide# 
for an ad lit ion to the jama wi en on 
inspect"’on and ermparison of the new map 
land appears to have teen added to the 
estate since the last survey. In every 
case the statt’ug point is to be the 
Revenue Survey wh ch. it would appear, 
is to be taken as representing the Ltur.d- 
ariesof the estate as they existed at the 
time of the Permanent Settlement, r.rd it 
is apparently rot open to the Revenue 
Authorities logo behind that sur\ey and 
enauire whether in fact the boundaries at 
the time of settlement were not other than 
there’n represented." 

Wilson, J.. in this passage, had appar¬ 
ently in view the cased an estate whith 
was in ex'stfme at the time of the 
Parmanent Settlement of 1793- Section 3 
of Act IX of 1847, is, 1 owever, all cem- 
prel.ens ve in scoje, and sect ons 5 ai d 6 
both refer to all estates pacing level ue 
directly to Government, no matter whether 
they were or were not in existence 101793. 
What is essentia! to attract the app ba¬ 
ton of Act TX of 1847 is that there 
should have been, in tl.e case of the 
esta f e concerned, a Revenue Survey. This 
frima facie furnishes the boundaries, 9$ 
presumably, thorn h not conclusively, 
accurate; see tie judgment delivered by 
Wilson, J., on behalf ot the majority of 
the l ull Bench in Fahamidannissa Begum 
v. Secretary of State (2), whuh to this 
ex'ent, oveiruled his previous dreision in 
S'iiaisnndari Dali v. 5 ecrctaty of State (3;. 
The true position is that the Revenue 
Survey map is taken as the basis of 
comparison; but the comparison of tie 
maps js not cor.clurive. The c< nr arison 
sets the Revenue Authorit'csin motion, and 
they may, then, on the best materials 
they can procure, proceed to a. i sess what 
land they deem to be assessable, lhis 
view is confirmed by the observations of 
Lord Herschell in Secretary of State v. 
Fah ami dan nitsa Begum (ij, section 3, ac¬ 
cording to him, empowers the Government 
of Bengal, in any district in which a 
Revenue Survey has been completed and. 
approved by the Government, 1© direct 
decennially a new survey of lards cn 
the bmks of rivers, and on the shore# 
of the sea, in order to ascertain the 
changes that may have taken place sine# 
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th# last previons survey and to cause 
new m a ps to be made according to such 
new survey. Section 6 then provides that 
whene\er, on inspection of any such new 
map, it shall appear t 0 the lecal Revenue 
Authorities that land has been added to 
any estate paying revenue directly to 
Government, they shall, without delay, 
duly assess the same accoiding to the 
rules in force for assessing alluvial in¬ 
crements. Such added land cannot 

obviously be land which was already 
comprised in a Permanent Settlement 
but had become derelict of the sea or 
a river ; for it would be a contradiction 
in terms to maintain that such land had 
teen 'added’ to the estate to which they 
already belonged. Lord Herschell then 
refers to section 5 which deals with the 
question of deduction from iama cf estates 
from which lands have been washed 
away, and points out that the Act 
provides no machinery for making such 
abatement where the land was covered 
with water at the time of the original 
survey ; it is only “ when on inspection 
of the new map" it appears that land 
has been washed away that there is 
any legislative authority for making an 
abatement. These remarks apply equally 
to a case under section 6, and it is only 
when on inspection of the new map it 
appears that land has been added, 

that there is legislative authority f 0 r 
assessment of additional revenue. Lord 
Herschell finally adds that it w'ould be 
an erroneous interpretation of Act IX 
of 1847 to hold that it rendered the 
Board of Revenue supieme and 

enabled them to make valid and effectual 
a proceeding on their part which the law 
had declared to be wholly illegal and 
invalid. 

In the case before us, the histoiy of 
the estates mentioned by the plaintirfs 
and defendants respectively has been 
traced. Dapdapia was a mouza on the 
bank of the Barisal river, a public 
navigable liver, at the time of tt e Per¬ 
manent Settlement of 3793. This mouza 
appeitained to estates Kos. 1721 and 
172** Lands accreted to the mouza 
owing to the recession of the riv e r and 
•teps were taken in 1846 for the assess¬ 
ment ef the new lands. !_At that time 


the proprietors cf estates Nos. 1721 and 
1722 refused to take settlement with the 
result that the accreted lands were con¬ 
stituted into a new estate which was 
permanently settled with the predeces¬ 
sors of the plaintiffs on the 30th 
December 1848. The plaintiffs according¬ 
ly became proprietors cf the new estate, 
which was numbered 4023, while the 
original estates numbered 1721 and 1722 
created in 1793 remained the property 
of the predecssors of the defendants. 

On the 2nd July 1912 proceedings were 
instituted by the Revnue Authorities, 
under section 6 of Act IX of 1847, on 
the allegation that new maps had been 
prepared for the lands of blast Chaf 
Dapdapia, and \Ve:t Char Dapdapia, 
which had be c n compared with the 
Revenue Survey Maps of 1860-61 as 
well as with the Deara Settlement Chita 
of 1846-47, and that from such comparison 
it appeared that lands had been added 
to estate No. 4823 which w'ould be assess¬ 
ed with revenue payable to Government 
according to the rules in force for assess¬ 
ing alluvial increments. The notice, 
which was issued on the 3rd July 1012 
mentioned, however, only the Daifni 
Settlement chit a and not the Revenue 
Survey map. When the matter came to 
be heard before the Revenue Authorities 
on the 13th February 1913 three objec¬ 
tions were urged against tte assessment: 
(1) that the new map should have been 
compared with the Be venue Survey map 
and not with the Dzimi Settlement ehiia 
prepared in 1846-47; (u) that the river¬ 
bed was included in the permanently 
settled estate; and (m) that as the District 
Settlement Record had been finally publish¬ 
ed and as the objectors had been in 
possession of the disputed area for up¬ 
wards of 60 years, no proceedings for 
assessment could be taken under Act IX 
of 1847. These objections were overruled. 
The first objection, the Deputy Collector 
pointed out, was opposed to the decision 
of the Judicial Committee in Secrttary of 
State v Fahamidannissa B^gum (1). The 
second objection was held untenable, in¬ 
asmuch as the Revenue Survey map showed 
that the river-bed was apatt of the public 
domain and the; river was excluded from 
the Daimi Settlement. Th* third objection 
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was manifestly groundless. The proceed¬ 
ings of the Deputy Collector were confirmed 
by the Collector on the 7th July 1914. 
He held that there was no foundation for 
the contention that only such accretions 
are liable to assessment as can be shown 
to have taken place since the date of the 
Revenue Survey map, and he relied upon 
a resolution of the Board of Revenue in 
a case which culminated in the litigation 
mentioned in Secretary ofState v . Narendra 
Nath Milter (5). The view taken by the 
Collector appears to have baen approved 
by the Board of Revenue and Settlement 
was made with the defendants On the 12th 
November 1914. The plaintiffs now contest 
the validity of the proceedings for assess¬ 
ment of revenue on the accreted lands under 
Act IX of 3847. 

It is plain that the proceedings for assess¬ 
ment cannot be successfully attacked on 
the ground that they were not taken in 
conformity with the provisions of Act IX 
of 1847. In this case, the estate was 
permanently settled in 1848-49- There 
was a Revenue Survey in 1859-60, which 
was followed by a Cadastral Survey in 
1901-02. Consequently, unlike the case of 
Sreenath Roy v. Secretary of State (6), it 
is shown here that the proceedings were 
instituted upon a comparison of two 
requisite maps in terms of section 6 before 
the Revenue Authorities set in motion the 
machinery at their disposal. Jurisdiction 
was thus assumed in compliance with the 
statutory requirements. It has been urged, 
however, that for the purpose of the assess¬ 
ment proceedings the Revenue Authorities 
were restricted to a comparison of the 
Revenue Survey map and the map newly 
prepared. This is manifestly fallacious. 
When the proceedings have been commenc¬ 
ed in accordance with the statutory 
requirements, there are no restrictions 
prescribed as to the evidence to be used 
for the solution of the problem in contro¬ 
versy. That problem is, whether land has 
been "added" to a revenue paying estate 
and has not been assessed with revenue. 
What is liable to be assessed with revenue 
it land not previously assessed—not land 
which has been formed since the Revenue 

(5) 61 Ind. Cas. 91; 32 C. I*. J. 402. 

(6) 70 Ind. Cas. 3x0; 36 C. I*. J, J45J ( 1923 ) A* 
li R.(CJ 333I50C. 375, 


Survey map, In the determination of the 
question, whether the land fought to be 
assessed it added land, we have to deter¬ 
mine the land included in the estate at 
the time of its creation at a permanently 
settled estate. For thit purpose, the 
Revenue Survey map is valuable but not 
couclusive evidence. This it clear from the 
decisions of the judicial Committee in 
Jagadindra Nath Roy v. Secretary State 

(7), Ha ra das Acharjya Chowdhuri v. 
Secretary of State (8 ), Secretary of State v. 
Maharaja ofBurdwan ^9) and Naresh Nara - 
yan v. Secretary of State tio) decided on 
23rd January 1923. There is no inflexible 
rule of law that the state of things 
depicted on the Revenue Survey map was 
in existence at the time cf the Permanent 
Settlement. In the case first mentioned, 
Jagadindra Nath Roy ' v. Secretary of State 
(y), Lord Lindley pointed out that it could 
not be maintained as a matter of law 
that the thak and survey maps constituted 
sufficient proof that what was part of the 
bed of the river at that time was included 
in the Perman 2 nt Settlement of 1793, and 
no Court could properly act on the assump¬ 
tion that in J793 a state of things existed 
different from what appeared from any 
evidence before the Court; see also Prafulla 
Nath Tagore v. Secretary of State 

(11), Secretary of Stale for India 
Upenira Narain Roy (12). Proof of the 
existence, at a particular time, of a fact 
of a continuous nature only gives rise to a 
rebuttable presumption within logical limits 
that it exists at a subsequent time or has 
previously existed. The limits of time 
within which the inference of continuance 
possesses sufficient probative force to be 
relevant, must obviously vary with each 
case, always strogest in the beginning, the 
inference steadily diminishes in force with 

(7) 30 I. A. 44; 30 C. 29117 C. W. N. 193J 5 
Bom. L. R. x; 8 Sar. P. C. J. 412 (P. C.). 

(8) 43 Ind. Cas. jtij 26 C. I*. J. 590; 22 M. I*. T. 
438; (1918) M. W. N. 28; 20 B 0 m. L. R. 49 
(P. C.). 

(9) 67 Ind. Cas. 835; 48 I. A. 563; 35 C. L. J. pa; 
42 M. L. J. 61; 4 U. P. h- R. iP. C.) i; 2<J C. W. N. 
619; (1922) A. I. R. (P. C.) 6; 49 C. 103 (P. C-) 

(10) 77 Ind. Cas. 1048 Infra; (1923) A. I. R. 
(P. CO 1; 32 M. L- T. 162; (192 3) M. W. N. 31U 
50 C- 448: 45 L - J- 4441 * 8 C.W.N. 453 (P* C-)i 

(n) 57 IndiCas.29* 3* C. L. J. 32 °; *4 C » W.rl. 

6IQ. 

(12) 7* Ind. Ca b . 8^91 j6C. It. J; 

Ay X# X* (C.) 347? 
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apse of lime, at a rate proportionate to 
the quality of permanence belonging to 
the fact in question, until it ceases or is 
perhaps supplanted by a directly opposite 
inference. In the pres-nt case, we have 
to determine the lar*d included in Ihe 
Permanent Settlement of the estate in 
1848-49- We have, on th e one hand, the 
Daimi Settlement chiia prepared in 1S46- 
47; we have, on the other hand, the ihak 
and Revenue Surve> maps prepared in 1859- 
60 according to the actual possession r.t 
that time. Clearly the Court is competent 
to consider and examine the value of ;.)1 this 
evidence, and this is precisely the course 
adopted by the Subordinate Judge. 

The robohari of th? Deputy Collector 
Rajnarain Basak dated 29th July 1847 
gives a detailed history of the procee 
dings then taken for the resumption and 
Settlement of Char Dapdr.pia, An /\n in 
Golakchandra Sen was appointed to male 
a Survey, and he prepared a map as also 
a chita. The map, which is n en io ed 
in the nbok'rt of the Dcp.ity ColltC or, 
has apparently disappeared, 1 ut the 
child dated the 1st, 5th and 20th April 
18;6 is inexistence an 1 has been produced. 
It cannot be ove-lo »ked that we have this 
p'aced at our disposal the \ery mat rals 
which formed the basis of the Permanent 
Settlement of the estate in 1848. 
There was much controversy in the Trial 
C >urt, whether it was possible to relay 
the d gs of the chiia of 1846. The Civil 
Court Ani.i appointed by the lower Court 
to prep;re a map of the locality has 
re-produced the lints of the lhak and the 
Revenue Survey and the District Settlement 
maps; but the Amin found himself un¬ 
able to compare the chita in the locality. 
Oa behalf of the Secretary of State, 
however, a surveyor Pyarimoha n Hazra 
was examined to show that the chiia 
could be and had been relaid. He had 
worked under tire Deputy Collector in 
charge of the proce'dings under Act IX of 
1847. In onuecti'.n therewith' the sur¬ 
veyor had compiled in the locality ih* 
child of tie We?t Char as a so of the East 


consolidated map. A careful examination 
of ail these mater.’a’s shows that the liver 
lire as it wrs in 1846 can be asceitained 
wi n sufficient prtcison, although it nay 
not be practicable to lii 1 up all the details 
in respect oftachplot depicted on the 
cfiti", til’s, however, as po ; nted out by 
the Judicial C< mmittee in Harc.das A Chur• 
jy i Choudhuii v. Secretary of Slate (8) is 
not always essential. The Subordinate 
Judge came to the conclusion ibat tie 
finding of the liver line was a much moie 
feasible task than the placing of f.ll the 
dags of the chita, and he found no difficulty 
in ascertaining ihe contour of the liver in 
the locality, which was recedirg in a 
peculiarly regular way. The Subordinate 
Judge furtlrr observed that as the river 
is known to have bceD receding, the ihak 
map n ade in i860, that is, 12 years 
after the Permanent Settlement in 1848, 
could rot be assumed to furnish an accu¬ 
rate picture of the e^ta'e in its inception. 
Upo.i a scrutiny of all the criticisms which 
h’.ve been directed against tie comparative 
maps prepared in the Diara piocec-dings, 
there is little doubt 1 ett that they are 
untenable ard that the river line dej icted 
there n may be safely accepted as accurately 
reproduced lor all piactical purposes. In 
this view the conclus on of the Suboid’nate 
Jud .e that the disputed lands do not 
appertain to estate No. 4823 must be 
upheld. 

In Appeal No. 265 op 1919. 

This is an afpeal by ihe defendants 
other tl.an the Secretary of Slate, at a fast 
the decree of the Suborcincte Judge in 
so far as it declares that the settlement 
made with them is ultra vires and invalid. 

1 h^y contend that the circumstance that 
the predecessors of the pla : nt:fis accepted 
Settlement in 1848 does not entitle the 
plaintiffs to the accretions nowin dispute; 
and they cla : m settlement of those 
accret!ons on the ground tint as they are 
still in receipt of nialikana as proprietors 
of the parent estate, their refusal to 
accept settlement in 1848 does rot debar 


Char and had prepared a map showing 
line of the river at the time of the 
chtia. He further placed the Revenue 
Survey and the ihak lines on the District 
Settlement map and finally prepared' a* 

. V . * '-'-l 


them from successiu ly settir.g up title 
by accretion. Th : s ccnteition has been 
overruled by the Subordinate Judge as 
untenable. 

Section 1 of the Bengal Alluvial I*and 
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Settlement Act (XXXI of 1858) is in 


the following terms:— 

«*l, 'When land added by alluvial 
access on to an estate paying revenue 1o 
Govern nr nt becomes liable to asse sment, 
if to be so agreed 0.1 between the Revenue 
Authorities and the proprietor or proprie¬ 
tors, the revenue assessed Uj-on th?. alluvial 
land may be added to the jama of the 
or ; g : nal estate; and in such case a new 
engagement shall be executed for the pay¬ 
ment of the aggregate amount, and that 
amount shall be substituted in the Collec¬ 
tor's rent-roll for the former jama of the 
oric inal estate. 

*‘If the proprietor or proprietors object 
to such an arrangement,or it the Revenue 
Authorities are of opinion that a se ttlenn nt 
ol the alluvial land cannot propeily be 
made for the same term as the existing 
settlement of 1 the original estate, the 
alluvial land shall be assessed and settled 
as a separate estate with a separate jama, 
and shall thenceforward be regarded ?x.d 
treated as in all respects separate from 
and independent of the original estate, 
whether the separate settlement be made 
with the proprietor or proprietors or Ihe 
land be let in farm inconsequence of the 
refusal of the proprietor or proprietors to 
accept the tenr.s of settlement. 

“The separate settlement may be per¬ 
manent, if the settlement of the original 
estate is permanent." 

Section 3, which has been repealed by 
the Repealing and Amending Act (I of 
1903!, provided that "every separate sett'e- 
ment of alluvial land heretofore made shall 
be as good and effectual for the purposes 
specified in section 1 as the same would 
have been if made subsequently to the 
passing of Act XXXI of 1858.'* Section 1 
leaves no room for controversy that 
when alluvial land ■ has been settled 
as a separate estate with a separate 
jama, it shall thenceforward be iej ard- 
ed and treated as in all respects 
separate from and independent of the 
org’nal estate. Consequently, when in 
1848, a separate estate was created and 
sstted with the predecessors of the 
plaintiffs, by reason of the refusal of the 
predecessors of the defendants, the new 
estate became a separate estate independ¬ 
ent of the original estate in all respects. 


The fact that the proprietors of the 
original estate had a rigl.t to rerehe 
malikanj docs not af:rct the question. 
As po'nted cut by Peacock, C. J., in 
Bl.oalee Sirgh v. Neimoo Belco ^13), 
malikana is a rigbt to receive a 
porf'on of the f re fits of the esUtc for 
which the Govexinwnt ha\e n rde a 
settlement with another pciron, the reel 
proprietor having mgketed to c< n.e in 
and make a settlement. In tie language 
of section 44 of Regulation VIII of 3793 
it is an allowance in consideration of 
proprietary’ rights; see also Heercnuvi 
Sahoo v. Ozeerun (14), Golv d Cl.undcr Roy 
v. Ram Chundtf{\$). No doubt, malikar.a 
has sometimes been descr bed as an 
“unal enable right cf pr< pr'etcrsl ip’' 
(Filth Report, Vol. II p. 352, Vol. Ill, 
p. 180; I-ield on Bengal Refulatiors, 
p. 51). But this does not jiutiJv ite 
ii ference that a person in receipt of a 
malikava allowance under section 5 of 
Regulation VII of 3822, even though he te 
rerarded as the holder of " a distinct 
proprietary right constituting an interest 
in laud" can be deemed to be a person 
to whose land or estate al’uvial secret on 
has teen annexed, within the me; n'l p of 
section 4 of Regulation XI of 1S22. The 
maltkutta holder, it n av be conceded, is 
entitled to receive pcr od caliy a specified 
amount from the incc me ol lard; ihis 
right mny have the qualities of a rent 
charge ; but this is rot sufficient to shew 
that the land or estate is still held by 
him as xemitidar immediately from 
Government, and unless th's 'n establish* d, 
he cannot maintain 1 is tiile to the 
accretion. In th’s view, the claim put 
forward by the defendants im st be held 
to have been rightly dismissed. 

The rest It is that ihe appeal by the 
plrint f!s. No. 237 of 1939 is cism'ssed 
with costs in favour of the fcecrelr.ry of 
State, while the appeal by the defendants. 
No. *65 of 19J9 is dismissed with costs 
iD favour of the plaintiffs. 

In Afpeaz, No. 237 of 1019. 

Rankin, J.—This is the plal fins* appeal 
from a decision of the Additional Subordinate 

(13) 12 W.R. 4981 4 n. L. R. A. c. J. 29. 

(14) 6 W. R. 151 on appoal 9 W. R. 102. 

(13) 19 W. &. 94. 
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Judge of Bakarganj. They complain now 
of so much only as holds them liable to 
assessment of additional revenue iu respect 
of that portion of their char lands which 
was included as belonging to them by the 
Revenue Survey map of i860. Proceedings 
under Act IX of 1847 were instituted in 
respect of the lands in 1912. By 1915 
these had resulted in a finding by the 
Revenue Authorities that additional revenue 
was asssessable in respect of some 160 
acres. As to a portion of this area 
there is not now any complaint as it 
has to be conceded that since the 
Revenue Survey m^.p of i860 some lands 
have been added by alluvion. The 
petitioners object, however, to being 
assessed to additional revenue iu respect 
of any lands shown as belonging to tl.eir 
estate by the map of i860. They say 
that the' whole of such lands were, or 
must be deemed to be, included in the 
estate, numbered 4823 permanently settled 
in 1848 v/ith their predecessors-in-title. 
The burden of proving this is initially on 
them, but, if they do prove it, the Civil 
Court has jurisdiction to rive rel'ef and 
will not omit to do so. If they do not 
prove it, then the mills of the machinery 
of the revenue law must continue to 
grind. Upon the question of fact the 
Trial Court has found against the plaintiffs; 
but tlrs is a first appeal and it turns 
entirely upon the correct inferences to be 
drawn from maps and documents. The 
oral evidence adduced by the plaintiffs 
fa'ls—not unnaturally—to contrilute 
anything of value as regards the state of 
the lands before i860. 

It may be pointed out that if the 
petitioners fail to show that portion of 
the area, assessed as having b^en added 
to the ‘petitioners’ estate, was really 
comprised in the estate itself, they cannot 
hope to succeed in showing otherwise that 
the revenue proceedings have been ultra 
vires. The procedure laid down by Act 
IX of 1847 has been adopted, new maps 
have been made, inspection does show 
that some new lands have been added. 
The enquiry is solely as to amount. 

The lands in question are really two 
chars thrown up by the River Baxisal. 
They are, and have long been, known as 


East Char Bapdapia and West Char 
Dapdapia. From a robekari of 29th 
July 1847 it appears that they attracted 
the attention of the Collector of the 
District in 1818 and proceedings were 
taken for assessment to revenue under 
Bengal Regulation II cf 1819 and Bengal 
Regulation III of 1828. In 1832 the 
Collector decided that they were r.ot 
within the Decennial Settlement (i. e. 
Permanent Settlement of 1793) and after 
contest this was affirmed by the Com¬ 
missioner in 1845. The lands now in 
question were found to be alluvial accre¬ 
tions to estates Ncs. 1721 and 1722. In 
1845 one Golok Chundra Sen was appoint¬ 
ed Amin to make a survey and his field 
books of April 1846 are in evidence. Be 
cook and recorded measurements: he 
classified the lands and prepared a farip 
jamabandt, or Rent Roll w.th particulars 
of holdings. His work was checked in 
December 1846 by a iurther inquiry on 
the spot ; it was supervised by a Deputy 
Collector ; and it was acted on in 1848 
when the chats were permanently settled. 
Much or the present contest is solely 
due to the fact that although, as the ap¬ 
pellants contend, a n ap was almost cer¬ 
tainly prepared from the Amins field 
books at the time, it has not in the 
present proceedingsbeenpioduced. Neither 
side is in a position to complain of this 
and at this late str.ge of a long lega¬ 
tion the evidence must be taken as it 
stands. 

"When in 1848 settlement was effected of 
the lands found to have accreted the 
zemindars or proprietors of the estates 
Nos. 1721 and 1722 refused to take settlement 
and the petitioner's predecessors-in title 
who were shikmi talukdars holding under 
the proprietors and who were found in 
possession of the accreted land were given 
settlement and tbrs became immediate 
holders under Government by a new tenure 
of a new estate numbered 4823. The 
present contest is entirely between the 
owners of this new estate No. 4823 and 
the Secretary of State as to whether the 
whole of the area appearing twelve years 
afterwards— t. e. , by the Revenue Survey 
ma P_ of i860—to belong to this estate 
was in fact comprised in the Settlement 
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of 1848 or whether part thereof was 
added to that estate by alluvion between 
1848 and i8bo. The learned Vakil for 
the appellants takes his primary stand 
upon the mop of l86> as affording a pre¬ 
sumption that the whole of tbe land was 
comprised in the settlement. (He points 
out that from i860 down throughthe years 
until 1912 Government toot no steps to 
claim additional revenue from his clients). 
He concedes that the effect of this map 
m?y be overborne by positive proof that 
the map was wrong. His complaint is 
that the Trial Court had no reason ad¬ 
equate in strength and certainty for refus¬ 
ing to accept the map of i860 as correctly 
showing the limits of estate No. 4823 settled 
in 1848. The field books prepared by Golok 

Chundra Sen in 1846are lacking in suffici¬ 
ent detail and precision to enable all the 
dags in these two chars to be drawn 
upon a map. In these circumstances it 
is said that the Trial Court had insuffici¬ 
ent grounds for placing the new lines 
of 1848 along points substantially short 
of the new lines of i860 ». broadly 
speaking, to the southward of the i860 

fl Now the argument on behalf of tbe 
appellants as to the presumption afforded 
by the map of i860 requires to be care¬ 
fully perused and kept within the decisions. 
“In every case the question what lands 
were included in the Pernnnent Settlement 
is a question of fact and not of law": 
Jagalindra’s case (7). A Revenue Survey 
imp is plainly admissible in evidence. 
Primarily the map of i860 is evidence of the 
state of things in i860. When the question 
is as to the state of things in 1848 evidence 
of the position in i860 i 9 valuable evi¬ 
dence of facts relevant to that issue. Even 
in the absence of any other evidence 
of any more direct evidence a map of 
i860 will, in general but not always, 
afford a ground of inference as to J 848 
upon which the Court can act. That is 
to say, the Court will be prepared in the 
absence of reason to the contrary not only 
to accept it as true account of the facts 
of i860 but even as showing the position 
at the date of settlement. In many cases 
indeed the state of things at the Permanent 
Settlement of 1793 has been freely inferred 

from map of i860. But when the Revenue 


Survey map is not the sole evidence re¬ 
levant lo the question as to what hap¬ 
pened at the date of settlement then it Is 
necessary to 1 e on cne'sgurrdagainst what 
is prima facie an error and very com¬ 
monly an invidious error,—tie process, 
namely, of taking ore piece of evidence 
by itself, founding doctrines of onus upon 
that, and calling upon the other facts in 
the case to dislodge the presumption. 
Every thing depends upon the rig lit so to 
start by selecting one fact rather than 
another. Thus in Jagadindta’s case 
(7) thak and suivey maps of 3851-3 
showed what then was the bed of the 
Brahmaputra river as included in the Per¬ 
manent Settlement of 1793, The Judicial 
Committee held: “It is di fficult to su ppoie 
and it ought not to be assumed that those 
lands were included in the lands permanently 
assessed in 1793 *' and they refused to save 
the correctness of the map by assuming 
that in 1793 f he river had flowed over 
other land. “When the question arises 
whether lands shown on a particular thak 
or survey map made since 1793 weie or 
were not included in the lands charged 
with the assessment permanently fixed in 
1793 the inquiry is at once enlarged ; 
and it would not be right in point of law to 
direct the Judge of first instance that he 
ought in all cases to act on the last thak 
or survey map and to treat it as decisive 
in the absence of evidence to the con¬ 
trary'." 

The question in the present case is 
whether the appellants on a iair 
view of the whole evidence have suc¬ 
ceeded in showing that all the land up 
to the river lice of i860 was included in 
the Settlement of 12 years earlier. The 
evidentiary value of the thak and Survey 
maps is in this case a special problem 
depending on the circumstances and on 
the other evidence, some of which is 
more direct. 

The evidence as to 1846 may be first 
considered from the point of view rf area. 
The Amia's field books show that the total 
quantity of land ''resumed, b}' theHon'ble 
Company' * wa s as follows (I leave out minor 
fractions). (I) West Char 4 drones 7 kanis. 
(II) East Char 3 drones To kanis. The total 
land resumed was 8 drones. 2 kanis. 
The petitioners piedecessois-in-titi« took 
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settlement of the whole area of the West 
Char with its 56 dags as measured by 
the Amin. Of the East Char they took 
settlement of I drone 5 kanis only, the 
balance be : ng ? iven in settlement to oth e r 
people as accretcns to o'her «ubordii ate 
tenur.-s. Tiking both chirs togetli r tl.e 
area settled with the petitioners’ predeces¬ 
sors in 1848 was 5 drones 13 kanis (=175.5 
acres). Of this over 15 kanis was waste 
land unfit for cultivation and the revenue 
was arrived at by classfying the cultiv¬ 
able land and assessing e?cli class at an 
appropriate rate. 

When we come to 1S60 map No. 5 is Ihe 
thakbust mrp of the We4 Char and it 
can be read easily enough with the lhak- 
bust statement (p. 56 of pnpci-bo-k in 

Appeal No. 235 of 3919). That statement 
gives the area as 224 acres for this char 
alon-. As rega r ds the East Char it appears 
in 1 ke manner that the arra in tl is char 
be’eng ng to estate ho. 4823 was at th's 
dateover 38 acres, th-* total area as I uucier- 
stind the statement being 145 acres for 
this char. Tucre c .n I think be 1.0 doi bt 
on the evidence (1) tl at the plaintiffs 
have not been assessed on any land of 
wh'ch they are not in pos c essi<n or of 
which they are in po : sessi<m by £>ny other 
right, (ii) that belorc arriving at the 
add tional assessment deduction has been 
m.de for the full rm u u t of the areas 
described in the documents of 1846 and 
1848 as the area settled with them. 

The learned Vakil for thi appel ar ts lies 
pointed out that ur.drr A^t IX of 1847 
the 1 ositi n is quite di.lerent from that 
which under the Bengal Tenancy Act 
may give rise to a cl.im by n land¬ 
lord for aclditi(-nal lent. Govern nr nt 
cannot under Act IX levy an addi¬ 
tional revenue from any area wtliin 
the limits of a settled estate: there must 
be land added to the estate. 3 t is tot 
necessary to cons’d r whether the settle¬ 
ment of 1846 was in the case of either 
char a settlement by description of puree's 
or a settlement by area. Where a h jld- 
iag is described or relerred to it may often 
occur that a statement of area if in¬ 
accurate has no effect. In the present 
case, however, there is no reason requiring 
any one to suppose that the measure*, 
ments of 1846 as to area wer e gravely at 


fault. It is much more probable that the 
river which is known to h< ve been charg¬ 
ing 1 efore 1846 and sfter if Co dd not 
ceas.‘to chan.e between 1848 and i860 
in like manner. One must, therefore 
a*ce»ta n whether what may be bioacly 
called the southern line (f iv6 S cr.n Le 
ascertained. II it cannot Ihe argi ment as 
to a tea has no fcrce. If it. can, then the 
next thing to ascertain is whether the 
river line of 1846-8 can fee relaid -n whole 
or in part 9j that with reasonable ctrtair.ty 
*t mty be said that the oii.inal lim ts of 
of estate No. 4823 did not at all events 
go beyond that. 

Now it is hardly open to a serious 
contest that the datum line of 1846, the 
1 ne dividing the accreted lards from tie 
land:* already fettled, is little 1 kely to 
have fa’lcn into oblivion or e\ en ii.to ob¬ 
scurity between 1846 and i860. Prior to 
1845 sometime had apprrcnlly been 
spent in litigating over this a- dtbe measure¬ 
ment, descr pt on, class'ficat on ar.d assess¬ 
ment of ti e l:nds has throi gl out lce.i 
done with the assistaice of tie plaintiff's 
predeces or-in-t tie. The thaklust state¬ 
ments and lhak maps (2014, 2019) give 
the lovndar es of the adjacent rthitzas 
and Ihe /min’s mcasur« ments were mace 
in the presence of the parties found to te 
in possess on. The lhak n aps cf the 
adjacent ntouzas are also in evidence. It 
is not known whether the map of 2848, 
if there wasone, was ut;l sed or not; hut 
if the appeal is to the maps of 18C0 it 
seems hardly reasonable to begin ty 
fupposii g that the new estate No. 4823 was 
credited therein with land that had for a 
lonr t me been settled as part cf otl er 
estates still less with acres and acres of 
such land. When one looks to the e'ider.ce 
as to the natural ba'ures of tie locality 
si.eh an ass> mption is seen to be mest 
unreasonable. The khals and halats 

mentioned in the field bcoks, the difference 
of level between the char and the asli 
lands, the correfponder.ee of certain degs 
when measured with the figi res given m 
the field books are sufficient in the case 
of both chars to rebut any notion that 
tie proceed ngs of isco to define estate 
N0.4S23 were based on any error as to the 
lines dividing it from t].e parent estates. 
It is quite true that the shikmi taluqdars 
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held lands in the parent estates bi t tin's 
fact dies not lead one to suppose that 
the thuk maps aie likely to be wrong as to 
the boundary of the new estate granted 
to tlem. 

Now the attempt to find from the field 
books the river fine of 1648 discloses in 
th, case of each char very comiac.ug corro¬ 
boration of the view adopted in tfier e cent 
settlement proceeding. The Civil Ccuit 
Amin endeavoured to relay all the digs 
from the details efforded by the field Looks 
ot 1846 and came to the conclusion that 
this could not be ,_one. He w;.s troubled, 
not so nuch by the task of finding the eoui h- 
w u rd boundary of estate No. 4823, as Ly the 
fdet that the dags as re-laid on the settle¬ 
ment map were not in a number oi in¬ 
s' anecs consilient in all respects with the 
demils giv.n in ti e field Looks. On cei- 
tain i.s3umptiv ns,however, he indicated tl.e 
river line of 2848 as regards the Hast Char 
for a certain distance, but being urn.Lie 
to relay the digs w.tn ceitaiuty his vi«.w 
was that th_* r.verbank of 184^ coulu r.ot 
be r*laid bom the field books in thecr.se 
of either char. He does not seem to have 
attempted such a task befoie with 11 ate- 
ri.ls quite to difficult. He ga\e evidence 
h >wever at the trial identifying cert*.in 
dags 01 the field books witn those shown 
on the settlement map. The witness whose 
evidence most impressed the learned Sub¬ 
ordinate Judge was Peary Mohun Hazra a 
surveyor un a er the Baris..l Collectors te, who 
on tlie m ;ps I and Ij, drew the yellow 1L es 
representing the river L a nk of i8-{6. If the 
thakbust statement (B. 5,) and the thak map 
(No. 4) of the Eist Cnai be taken, it will be 
seen that the estate No. 4823 consisted of 7 
strips of land, all save one(Cha uk No. 6) being 
of a simpie reel i linear configuration, hew 

«.l oolt. Exhibit I), gives the measurements 
c Jj 2 v0 ,lort h l^ue for agieat miny 
0 ;}* e dugs described and a good many 
of them are d escribed ns lyi.ig east of other 
dags and as boundel 04 the north by the 

H Sbe ! 014 ' ia 1 too : her estatesth,.n 

X * Yl 1 ® aloagslde strips belonging to 
No. ^82 3 ,m the c-se of thi s char the nup^i 
as ;; Xl ae. is particularly plain and I do 
not doubt that the learned Judge was 

t ? oaV ? nce d by Peary Mohun 
H^zra that the nverlm e 0 f 1848 could 

b e placed with reasonable certainty from 


the field books if they are taken together 
with the other evidence. The Amin in his 
evidence identified a good many dags in 
this ,char. As regards the West Chai ih e 
Doul ui 1848 and the thakbust statement 
o- i'i6o su^eot tt at some king like 15cacres 
has grown mc-anwui.e into 224. Th® 
qiestion is whether Exhibit C conta ns 
sab.tan-ial indication when comp red 
Wi.h the locality of the river line 
1818. Now the held book sLovvs that 
dags Nos. j 8 and 40 had the river ns 
the r north LoU..d-ry; tl a t dugs N os . 1,2, 
3 and 6 h‘ta »tas their western boundary, 
th.t ta^t of d.igs N*.s. 5 and 6 there 
was khal, th.t dag No. 27 was a kh«l, 
tuat wes* of dig No. 7 there wns a 
h.i'Ul, tx.at dig No. £> west 01 dag No. 7 
was a haht. The mea.urements o. the 
follow ng d.gs to ^ mention only a few 
.aily w th tne existing actual measure- 
meats, Nos. 9. io. 11, 28, 4.}, 45 , 46. It 
seems to me that Horn these circumstances 
all interlinked and re-eniorcing each other 
it mey be take u as well-established tl.at 
the line drawn oa map fi) as the river 
line 011848 is ny no means an imaginary 
line but one wh.cli included the whole of 
the land settled in 1S4S. Tne thak and 
Survey maps of i860 have not been put 
a.ide Lut have been used togetLer 
with other and more direct evidence to 
establish the f^cts of 1848. I think tl at 
the plaintiff's appeal fails. 

In Apphai* No. 265 of 1919. 

Th;s appeal is brought by defendants 
Nos. 3 to 6 who with the non-contesting 
defendants Nos. 2 and 7 own the zemindun 
interest m the parent estates Nos 1721 

and 1722. The laud settled with the 

plamt.l.s* predecessors in i8 4rt vves 
land which had accreted to these estates 
Tne zemindars having refused to take settle¬ 
ment of the accreted lands settlement was 
made with the shikxmi talukdars {i.e., the 
plaintiffs' predece^ors) but malikana was 
reserved- Tne nature of a right to malikuna 
has been explained by Sir Barnes Peacock 
in B ho alee Singh v. Neetnoo Behoo 
(13). It is a right to a sum of 

f*™* a ' ld is charged on the land. 

It may be described as a quasi rent- 
charge. But the reservation Ly Govern¬ 
ment of a sum to be paid to Government 
b> ^be immediate bolder under Govern-'' 
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ment, of resumed lands, which sum is to j*™**"' * 

go to the persons who tav e refused to u g a!,iy of 

take Settlement from Government, does Section 151 of the Civil Procedure Code saves 
not, in my opinion, operate to prevent the the court’s inherent power to make, such 

new estate from being an entirely m- « of V Court, but 
dependent tenure in substitution 10 r aim there is no rule of law or equity which requires, m 
in extinguishment of the zemindar s the interests of justice, that a plaintiff suing to 
original interest in the newly settled enforce a contract for the payment of 
lands.. Physically land is added to land, 

In point of right, the right to the new established by the suit brought for that 

land is accretio to the right to the old. A pur p 0se# a Court has, therefore, no jurisdiction 
quasi rent-charge is not tenure or dominium. to make such an order in the exercise of its powers 
The right to take settlement enures to the under section 151 of the Code. [p. 720, col. 1.] 

tenttW&pMer (c/. section 4 of Bengal from an order 0 f the Sub- 

m* of opinion that the learned Sub- ordinate Judge. Gaya, dated the 29th March 
ordinate Judge arrived at a correct con- 1923- 


uiuuiatc j uu&c c*i.**%^v* '■*- ~ - w ~ 

elusion and that this appeal also should 
be dismissed. 


r. s. d. 


Appeals dismissed 


Messrs. S. Ahmad, N. K. Prasad II » 
and H. L.Nandkeolycr, for the Appellant. 
Messrs. K. B. Dutt and B. N. Milter, 

for the Respondent. 


PATNA iuCrH COURT. 

Miscellaneous Appeal No. 78 of 1923. 
Civil Revision No. 142 of 1923. 

July, 27, 1923. 

Present :—Sir Dawson Miller, K.T., Chief 
Justice, and Mr. Justice Kulwant Sahay. 
Maharaj Kumar GOPAL SARAN 
NARAYAN SINGH of TlKARI— 
Opposite Party—Appellant 

versus 

SIT A DEBI —Petitioner—-Respondent. 

Civil ProuAme Code (Ati V oj I0o8)« s, 151— 


JUDGMENT. 

Miller, C. J—In this case there is both 
an appeal and an application in revision 
from an order of the Suboidinate Judge 
directin; that the defendant should pay 
to the plaintitl an allowance oi Rs. 1,250 
per month until the disposal of the suit. 
The plaintiff brought the present suit 
against the defendant the Maharaj Kumar 
Go pal Saran Narayan Singh of Tikari to 
enforce a charge upon certain properties 
belonging to the defendant which were 
charged with the payment of an annuity 
of Rs. 36,000 per annum payable by 
monthly instalments of Rs. 3,000 under a 
deed granted by the defendant to the 
plaintiff in the year 1913 and under a 
further deed of the year 1917 whereby a 
portion of the annuity amounting to 
Rs. 15,000 per annum was made perma¬ 
nent and heritable. The plaintiff who is by 
birth an Australian British subject was 
married to the defendant in the Hindu form 
at Lucknow in 1909. 

The plaint in the suit was filed on the 
26th January this year and on the follow¬ 
ing day a petition out of which this applica¬ 
tion arises was presenled to the Subordi¬ 
nate Judge of Gaya praying that a 
Receiver might be appointed of the pro¬ 
perty charged with the payment of the 
annuity and that he should be directea 
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to pay to the plaintiff the sum of Rs. 3,000 
per month, or such other sum as the 
Court should think fit pending the final 
determination of the suit and .further, that 
he should be allowed to sell a sufficient 
portion of the property to pay the plaintiff 
that portion of the annuity which was 
in arrears. It appears that from the 
date when the first bond was executed in 
1913 up to September 1921 the annuity had 
been regularly paid although sometime 
before 1917 when the second deed was 
executed the plaintiff and defendant 
separated and were living apart. The 
written statement has not yet been 
filed but it appears from the defendant’s 
petition in objection to the application 
that he challenges the validity of the 
instruments sued on. He further denies 
that the plaintiff was his lawfully wedded 
wife. It is important to bear in mind, 
however, that the suit is not one for 
maintenance nor is there any claim for 
alimony pendente Lite. 

The learned Subordinate Judge before 
whom the applicationcame considered that 
it was not a case for appointing a Receiver 
apart from any immediate right which the 
plaintiff might have to be paid the an¬ 
nuity or any port'ou thereof. The only 
ground upon which the Court was asked 
to appoint a Receiver was that it was 
feared that the defendant might either 
wilfully or through lack of funds refuse 
or neglect to pay the Government revenue 
upon the property charged, and that in 
consequence the plaintiff might lose her 
security. No instance was alleged in 
which the defendant had on previous oc¬ 
casions defaulted in payment of revenue 
nor was anything suggested whereby it 
might be presumed that the defendant 
would act in the manner which the 
plaintiff^ feared. In order to meet the 
plaintiff’s apprehensions the defendant 
undertook during the course of the hear¬ 
ing of the application before the Subordi¬ 
nate Judge to deposit in Court one 
month before the due date of the pay¬ 
ment of revenue the chalan shewing the 
payment, and, he having given this 
undertaking, the learned Subordinate 
Judge thought that was quite sufficient 
to meet any apprehension on the part 
of the plaintiff that the property might 


be put in jeopardy by the revenue not 
being paid, and in these circumstances fie 
refused to appoint a Receiver. 

With regard to the other point,namely, 
whether he should order the defendant to 
pay to the plaintiff a sum of Rs. 3,000 or 
a smaller sum pending the hearing or 
the suit, he considered that under the 
provisions of section 151 of the Civil Pro¬ 
cedure Code he was entitled to make the 
order prayed. He, therefore, passed an 
order that the plaintiff should until 
the disposal of the suit get an allow¬ 
ance from the defendant of Rs. 1,250 
per month. 

From that decision the present ap¬ 
plication has been brought. It has 
been pointed out to us that there is 110 
right of appeal from an order made under 
section 151. Tfiere is also, however, an 
application in revision asking us to set 
aside the Judge's order on the ground 
that it was made without jurisdiction. As 
I have already stated this is not* ap¬ 
plication for maintenance nor is it an 
application for alimony pendente Lite. So 
much is admitted by the plaintiff. She 
relies entirely upon the instruments creat¬ 
ed in her fa vour in 1913 and 1917 and 
in the suit she is seeking solely to 
enforce the charge then created upon 
the property and for present purposes 
the question that she is, or claims to 
be, the lawfully wedded wife of the 
defendant is immaterial. The learned 
Government Advocate on behalf of the 
appellant has argued that the Subordi¬ 
nate Judge was acting without jurisdic¬ 
tion in passing the present order and 
he contends that the provisions of sec¬ 
tion 151 of the Civil Procedure Code, 
although they preserve the inherent 
powers of the Court to pass orders in 
the interests of justice, are confined to 
matters of procedure only and do not 
allow a Judge by passing an order i n 
favour of one or other of the parties 
re 3 lly to decide the suit or any part 0 f 
the suit before it has come before him 
for trial. Before such an order as the 
present could be passed it would have 
to be decided that the plaintiff was ac¬ 
tually entitled under the documents upon 
which she relies to the charge which she 
is claiming. It seems to znc that the 
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only ground which would justify an order 
compelling the deien-.unt to pay the 
annuity or a portion theieof t‘» the plaint¬ 
iff is that the defendant’s lability on the 
bonds h.isbeen estubl shed. That liability, 
however, eann it pass bly be determin¬ 
ed unt 1 the e v.dence is taken and 
the suit heard and decided. _ There 
appears to me to be no ground disclosed 
in this case, and certainly no autl.orily 
has been c.ted bcfo.e us to justify the 
learned Subordinate fudge in passing an 
order granting the plaintiff a portion of 
the relief claimed before the suit las 
been tr.ed, and in the absence of any 
author.ty supporting such a contention 
it seems to me that we ought not to 
alow the present order to stand. Sec¬ 
tion 151 of the Code saves the Courts 
inherent power to make such orders as 
may be necessary for the ends oi justice 
or to prevent abuse of the process ot the 
Court, but. I am not aware of any rule 
of liw or equity which requires, in the 
interests of justice, that a plaintiff suing 
to enforce a contract for the payment of 
money, where the claim is disputed, 
should be awarded a portion of the 
amount claimed before his right has 
be»n established by the su.t brought for 
tint purpose. In my opin on the Sub¬ 
ordinate judge had no jurisdiction to 
make the older and it should be set 

The learned Counsel for the respond¬ 
ent contended, hovvevei, that in any case 
he was eotitlei to a Receiver and that 
the learned Subordinate Judge had m fact 
ordered that a Recover should be appoint¬ 
ed if the defendant faded to carry out 
the order which he hid made. That is 
hardly stating correctly the effe:t of the 
Subordinate Judge’s order. He refused to 
appoint a Receiver on any general 
grounds or upon the grounds disclosed in 
the petition because he thought it was 
sufficient it the defendant gave an under¬ 
taking, which he did to file in Court the 
chalan shewing the receipt of the Govern¬ 
ment Revenue one month before the due 
date, the fear of non-payment being the 
only ground upon which a Receiver had 
been asked for. He, however, did order 
a Receiver to be appointed in the event 

of the defendant failing or refusing to 


pjv tj the plaintiff the Rs. 1,250 per 
month which he had ordered him to pay, 
but the appointment of the Receiver in 
that case was merely for the purpose of 
carrying out the learned Subordinate 
Judge s order d reeling the payment of 
the money. I have listened to the learned 
Counsel for the respondent on this ques¬ 
tion of the appointment of a Receiver 
and it does not seem to me that in tLe 
circumstances of the present case, and 
having regard to the Uudei taking gi»*cn 
by the defendant, any good ground has 
been made out for appointing a Receivei 
at the piese-it moment. If, however 
the de f endant should fail to comply with 
his undertaking to deposit the revenue 
chalans within the time stipu’ated then 
it will be open to the plaint £f to make 
a fuither application to the Court askirg 
the Court to re-cons’der the question a* d 
to appoint a Receiver in order to preset ve 
the property. In my opinion the applica¬ 
tion succeeds and the decision of the learned 
Subordinate Judge Will be set as’de. The 
application in revision is al'owed with 
costs. Hearing fee One gold mohur. The 
appeal is dism : sSed. 

Kulwant Sahay, J. —I agree. 


z. k. 


Appeal dismissed. 
Application allowed. 


INDIAN CASESa 


y* mi 

JANO BAHADUR V . BMPBROR; 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Miscellaneous Application No. 43° 

op 1923, 

November 13, 1923. 

Prssent: —Mr. Wazir Hasan, A. J. C. 
JANG BAHADUR and others— 

Applicants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), $ .144. 
scope of—Immediate action , when justified — Ex¬ 
pression of opinion in miscellaneous proceedings — 
Main case, effect on — Transjer, grounds for. 

The gravamen of the provisions of section 144. 
Criminal Procedure Code, consists in providing 
•peedy remedy in cases of emergency and a Magis¬ 
trate is justified In passing an ex parte order under 
sub-section (2) of the section immediately on re¬ 
ceiving a Police report if he is satisfied that im¬ 
mediate action is necessary An aggrh vi d party 
can move the Court for a rescission or alteration 
of the separate order under sub-section (4). [p. 

732, col. 2.] 

The mere fact that a Court has expressed a 
firima facie opinion in a miscellaneous proceed¬ 
ing on a matter which is also in issm in the 
main case doe> not show that it has prejudged the 
main case itself, [p. 723, col. 2.] 

In the course of a trial und»r sections 147 and 
323, Indian Pvual Code, after a chaige had be 11 
fram d against the accused, the Magistrate re¬ 
ceived a P-lica report and pass* d an order 
under seetioa 144 of the Criminal Procedure 
Code. The accused applied for a transfer of the 
cose on the ground that by passing the aforesaid 
ordjr the Magistrate had formed his conclusions 
with regard to the case against the accused t 
Held, that Inasmuch as tha Magistrate had 
Jurisdiction to entcitain the report he was justi¬ 
fied in taking action under section 144 of the 
Criminal Procedure Code and that the expression 
of his opinion in that matter was not a sufficient 
ground for transfer of the case. [p. 722, col. x.] 

Mr. A . P. S$n, for the Applicant. 

The Government Pleader, for the Crown* 
Pandit Jagut N(train, for the Complain- 

•nts. 

ORDER.—This is an application order 
sect.on 526 of the Code of Criminal Pro¬ 
cedure for the transfer of a case pend ug 
against the applicants under sections 1 <7 
and325 of the Indian Penal Cede in the 
Court of Mr. Imamudd.n Hyder, Sub- 
Divisional Maigstrate cf Baliraich. The 
ground of the application is that in 
proceeding arising out of section 144 of 
the Code of Criminal Procedure ago : nst 
these applicants the Magistrate has formed 
hit opinion with regard to the issue of 
poaieasioa of imttov«able property in res- 
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pect of which the case under sections 14 7 
and 325 of the Indian Penal Code is still 
sub judice in the same Court. 

The first witness for the prosecution in 
the case for the transfer of which this 
application is made was examined on the 
1st August 1923. The evidence thus 
begun was continued to the tth of the 
same month. On the 7th August 1923 an 
application for adjournment was made on 
behalf of the accused. The reason tor 
this application was that the accused 
desired to move the District Magistrate 
for the transfer of the case from the 
Court in wh cli it was pending. The 
adjournment asked for wasgranted and the 
20th August 1923 was fixed for the hear¬ 
ing of the case. An application for Ur ns- 
fer was made to the District Magistrate 
but he refused to accept it. The case 
again came up for hearing on the 20th 
august 1923. On that date an applica¬ 
tion asking for an adjournment of the 
trial was made on behalf of the accused, 
"the reason stated be’ng that the accused 
wanted to move this Couit for the transitr 
oi the case. The Court again acceded to 
the prayer and adjourned the cafe to the 
4th September 19-3. No appl.cation was, 
however, made to this Court. The case 
accordingly came up for hearing on the 
5th September 1923. The evidence for 
the prosecution was again begun end 
finished on the ?th of the same month 
and 01 the last mentoned dote the Court 
framed charges against the accused under 
the sections already stated. It may be 
mentioned here that the witnesses for the 
prosecution were cioss examined cn behalf 
of the accused as they were produced 
from time to time. Alter framing the 
charge th-y again asked that they might 
be given an opportunity to exercse their 
right of further cross-examination. This 
was acceded to. The case was fixed for 
the 13th September 1923. An applica¬ 
tion was again made l°r aojovrnm«nt. 
The reason for this was stated that the 
accused were not ready to pruceed with 
the cross-exam nation. The adjournment 
wis refused. The case was then taken up 
on the 14th September 19^3 aud on this 
date noth ng seems to have taken place 
for the reason that the accused stated 
that they could not pio&eed with the 
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cross-examination because of the absence 
of their Pleader. Apparently the Court 
again yiel ded to this frivolous excuse on 
the part of the accused and fixed the 
following day for proceeding with the 
case. On this date nothing happened 
bett e r. The Pleader was again absent 
and adjournment was again asked lor. 
Tne Court again yielded and fixed the 
17th September 1923 for the further 
progress of the case. Oi th ; s last men¬ 
tioned date some of the accused did not 
appear and the reason for their absence 
as stated then was that they were ill. 
The 19th September 1923 was then fixed 
and the prosecution witnesses were cross- 
examined for the prosecUt : on right up to 
the 29th September 1923 on which date 
the evidence for the prosecution was 
finally closed. Between the 19th Septem¬ 
ber and the 29th September, that 
is, on the 22nd of thit month, the 
Magistrate in whose Court this ca^e 
was ind is pending received a report 
fron the Pol;ce station Bhir.ga. The 

M. ijtrute perused the report and passed an 

order on the 2 3rl September 1923 ui.der 
Section 144 of the Code of Criminal Pro¬ 
cedure. 


It is urged that in dispos’ng of the 
report and in passing the order under 
section 144 the learned MagiVrate stem* 
to have formed his conclusions with 
regard to the case of riot then penning 
aga nst these applicants in his Cuuit. On 
the que^t on whether he has defin teiy 
formed any opinion or not on the rneirts 
of th e case under sections 147 and 32 = 
of the Indian Penal Code I will give my 
views later. It appears to me"that in 
the ciicumstar.ces the Magistrate woulc 
have been gui.ty of slackness in th< 
performance of his duty if be had ddav e < 
a moment longer the disposal of tin 
subject-matter of the Police report. Tha' 
he had jurisdiction to entertain that re 
port and to act under the provisions o 
lection 144 of the Code of Crimina 
Procedure is not disputed. Being seized 
the store, of the report and possessing th< 
jurisdiction 1 opass orders which he thou* h 
fit in respect of that report he hac 
no alternative left but to decide as tc 

i C , 0Ur i e u h , is OWfl action in tha - 
bohalf. The Police report indicated a: 
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the Magistrate says in the order which 
he passed under section 144, that tbe case 
was one of emergency and it may be 
mentioned that the gravamen of the pro¬ 
visions of section 144 consists in piovicl¬ 
ing speedy remedy in c^ses of emeigeniy- 
The Magistrate was, therefore, juslil ed in 
taking action under that section without 
loss of time if in his opinion it was a 
fit case which required speedy remedy 
and as I read the order which he has 
passed iu this behalf I am convirced 
that he entertained no doubt that im¬ 
mediate prevention was necessaiy. Hav¬ 
ing formed that opinion what else could 1© 
do except to pass an ex parte order under 
sub-section 2 ot the section 144. As the 
record reveals the facts to me I hold not 
only that he acted within his jurisdiction 
in this matter but that he has acted 
lightly too. The law makes provisions 
for rescission or alteiation of any ex 
pi.rte order passed under sub-section 2. 
11 these appl cants found themselves in 
any mani.ei prejudiced by the cx parte 
action of the Magi Irate, they could 
have moved him under sub-secuon 4 ol 
the same section a."king lor resc ssion or 
alteration of thjt 01 der and 1 ha\e no 
doebt that ibe learned Magistrate world 
have given them a hearng as required 
by law. But these applicants did nothing 
of the kind and lrcm this conduct of 
theirs I think lam justified in drawing 
the infeience that they had itaLy uo 
substantial grievance as sgaii.st t A e *c- 
t.on of the learned Ma> istiate. Jt was 
suggested that the learned Magistrate 
shoula ha\e sent the P01 ce rej oit for 
disposal either to the District Magistrate 
or ’o some other Magistrate in the dis¬ 
trict competent to entertain if- 1 hat he 
might rave done it need not detain us 
at all. The fact remains that l.e has 
not done it. Jn my opnion he should 
have rot done it considering the enex— 
gent nature of the allegations, and as 
I have said before, it was his duty cot 
to have delayed the disposal of this re¬ 
port a moment longer. 

As to the expressicn of opinion on the 
question ol possession in proceedings under 
section 144 of the Code of Criminal Pro¬ 
cedure which was also the question in 
the riot case, a Court has often to pre- 
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Judge a case for the purpose of mis¬ 
cellaneous proceedings but such a judg¬ 
ment is always founded on materials 
which afford a prima facie ground in 
support of the opinion thus formed. 
Take for instance cases in Civil Courts in 
which applications for injunction or for 
appointment of a Receiver are frequently 
made. A decision in such miscellaneovs 
matters does not affect the judgment 
arrived at on the merits of the main 
case. No Court can refuse to exercise 
a jurisdiction which is vested in it 
when that jurisdiction is invoked and 
the learned Magistrate did nothing 
more than exercising the jurisdiction 
with which he was vested. In this 
particular case it is a matter of tome 
importance that the order under section 
144 happened to he passed alter the 
charges under sections 147 and 325 of the 
Indian Penal Code were framed against 
these applicants. The case for theprose- 
cution, as I am told, and this is not dis- 


puted, is that the opposite party is in 
possession of the lands in dispute in res¬ 
pect of the crops of which the proceed¬ 
ings under section 144 came uj> and in 
respect 01 which the riot with which 
these accused were charged was commit¬ 
ted. The law lays down in the provisions 
of section 254 of the Code of Criminal 
Procedure specific ground for the framing 
of a charge aginst an accused person and 
that ground is that the Court shall frame 
a charge against the accused if it is of 
opinion that there is ground for presuming 
that the accused has committed an offence 
triable by it and which could be ade¬ 
quately punished by that Court. I must 
presume that the Magistrate in the case 
Wore me acted according to law andi 
therefore, he framed the charge because he 
was satisfied on the evidence then before 
him that there was ground for raising a 
presumption that the accused had com¬ 
mitted the offence for which they were 
being tried. Here again this is generally 
considered and must he considered in 
tht very nature of things to be formation 
of a judgment wholly prima facte, liable 
to be displaced by the consideration of 
Jhe whole o 1 he materials on the record. 
The presumption would stand rebutted if 
the Oetirt on the whole is oi opinion 
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that the accused is not guilty of the offence 
with which he is charged. I have taken 
some pains to enter into this question 
with a view to dispel the notion common* 
ly entertained that once a Court has 
expressed a prima facie opinion in a 
miscellaneous prcceedrg on a matter 
which is also in issue in the main case 
it has prejudged the main case itself. I 
need hardly add that such a notion is 
not well founded. The history of the case 
a part of which I hove given at the 
outset of this order discloses a protec¬ 
tion which for reasons that need not 
be analysed here was not justifiable; and 
the impression left on my mind is that 
the Court was a little over indulgent to 
the accused in this behalf. Undoubted¬ 
ly the motive which jrompted the 
Court was a laudible one, it being not 
to afford any ground for suspicion n 
the mind of the accused ns regards the 
strict impartiality ol the Magistrate. I'e 
that as it may it has resulted in a de¬ 
plorable delay of proceedings, justice Jr. 
relation to which consisted in expedi¬ 
tion. 

I dismiss the application. 

Application dismissed . 


s. D. 


LAHORE HIGH COURT. 

Criminal revision petition Ho. 62 

op 1923. 

April 3, 1923. 

Present Mr. Justice Moti Sagar. 
ALLAH PITTA and others—Convicts 

—PETITIONERS 

versus 

EMPEROR—Respondent. 

Railways Act UX 0/1890). *. 1*7—Penal Code 
(Act XLV of i860), 5. 147 —Criminal Procedure 
Code (Act V of 1898), s . 439— Rioting andthroiv 
ing stones at train— Separate offences—Revision— 
High Court, power of, to scrutinise evidence. 

The accused as sc -id bled at a railway station with 
the object of preventing people by fojee 
violence from proceeding to a particular puce 



INDIAN CASES. 


734 

AI,IiAH DITTA V. EMPEROR. 

by a train and force and violence was used towards 
th passengers in the pn.scration of th e common 
object As foon a^. the train started the a.-ru-ed 
b gin to throw sto v s at th< train. Th- y w t :e 
Cc.nvi> ied 0 f separate <,f[..mes Urd» r «ec- 
ti..n 147 of the Pe n al C u d? a n d 127 of the Ra.l- 
way.' Aot a n d separate sentences were awarded for 
each offence ; 

Held, (1) that the throwing of stone s at the tra-’n 
was a distinct offence by itttlf which had no 
connection "jth the 0 ff<nce of rioting, the latter 
offence be.ng co mplete as <x< n as the tiain had 
st u rted and the stones not l.avirg 1 een It town in 
furtherance of the common objcct v\i'li whi ( h the 
accu»e.l had assembled at the railway station; 
Op. 726, col. 1.] 

(2) that, th.rcfoie, the r 0 nviction of the accused 

for separate offences under section J 47 of the P< Ur.l 
Code and 127 of the Railways Act w as perfectly 
legal, [p 726. col. 1 ] 

It is not the practice of the Hjgh Cot rt to go 
behind a finding of fact in revision, hut the re is ro 
provision of law whichdtbarj.it ir c ,rn g< ing into 
the evidence in revision jf it 0 f opinion that it is 
necessary to do so in the interests c f justice, 
fp. 725, col. 2.) 

Wh.n dealing with a ca>e o n revision the H-'h 
Court has Po'v r to scrutini.-e the evidence with 
a view to find <,ut whether ihe con vie ions of tLo« e 
of the accuse d who did n ot appeal ir 0 m the order 
of the Trial Magistrate- are justified, (p. 725, col. 2.] 

Petit’on, under section 439, Crininal 
Procedure Code, for revision of on order 
of the Sessions Judge, Gujrorwala, dated 
the *6th October 19^2, affirming that of 
the District Magistrate, Gujronwala, dated 
the 20th M^y 1922. 

Dr. Gokal Chattel Narang, for the I’eti- 
tioners. 

Mr. Zafar Ullah Khan, for the Govern¬ 
ment Advocate, ror the Respondent. 

JUDGMENT. —The facts of the case out 
of which this application for revision has 
arisen are given in ample detail in the 
judgment of the Courts below and need 
not, therefore, be repeated here at length. 
Briefly stated they are as follows:— 

In February 1922 a big mela was 
organized at Lahore in honour of the 
visit of his Royal Highness the Prince of 
Wales. In order t 0 make the function a 
success a large number of villa gels from 
the mttfassil Were invited to join and take 
part in the festivities. Special facilities 
were provided for their travelling in the 
way of reserved compartments and reserved 
carriages in the railway trains. Fox the 
convenience of the passengers coming from 
the western districts of the Punjab it 
was 8iianged that a special train should 
also ran from La amu&a to Badami Bach 
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in which all those, who were desirous of 
joining the mela, should be able to travel 
fiee of char e. This train was so timed 
as to pass Gujranwala at about 4 in the 
evening. Beioie the arrival of the train 
a large number of persons belonging to 
the Kbilafat Committee, the Congress 
Committee and the Sikh League, who 
were opposed to the visit of his Royal 
Highness, assembled at the railway plat¬ 
form with the avowed object of asking 
people not to go to Lahore and boycott 
the mela. When the train arrived the crowd 
numbered between 400 and 5 t0 persons. 
They, at first, pursuaded the people to 
refrain from going but when they found 
that their attempts in this direction 
were proving fruitless their persuasions 
took a more voilent form. They abused 
the passengers, tcok out their luggage, 
and, in some cases, dragged them out of 
the train. Those who wanted to get into 
the train at Gujranwala were forced to 
go back and insulted in every possible 
manner. When the train leit and was in 
motion, stones weie also thrown with the 
result that several glass-pains were broken 
3 nd some cf the passengers, who were 
inside the compartments, were ser ously 
hurt. There were some Police constables 
in plain clothes on special duty at the 
railway platform on this occasion. After 
the departure of the train they went back 
to the Police station and made a report 
to the Sub-Inspector, Ghulam Rasul, a6 
to the incidents that had taken place on 
the railway station. The Sub-Inspector 
incorporated their repcxl in his confiderr, 
tial diary and submitted it to h’s superior 
officer, the Superintendent of Police, for 
inspection. The latter officer ordered 
an inquiry' into the matter and this led 
1o the arrest of 21 persons and to their 
being placed before the District Magis¬ 
trate to take their tiia! under section 
147/149 of the Indian Penal Code snd 
section 127 of the Indian Railways Act. 
After a protracted trial, lasting ior about 
two months, all the 21 accused were 
convicted by the learned Distiict Mfgis- 
txate and sentenced to vaiious tern s of 
imprisonment as set foilh in his judg¬ 
ment, dated the 20th cf May 1522. Of 
the 21 persons zo convicted 17 were non- 
co-operators and did not prefer cm agpcil 
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to the Sessions Judge. The other foul'; 
namely, Allah Ditta, Aya Siigh, Gopal 
Singh and Mula Mai did prefer an 
appeal which was, however, dismissed. 

They have n°w filed an application for 
revision to this Court. The case has been 
ergued at cons : deiable length by Dr. 
G)kal Chand Narang, for the petitioners, 
and it has been contended that the pro¬ 
secution has been guilty of a large 
number of irregu'arities which have pre- 
juiice l the case of the accused to a con¬ 
siderable extent. It is pointed out that the 
First Information Keport has not been 
placed on the record, that no opportunity 
was given to the accused to cross-examine 
the prosecution witnesses in respect of 
certain new matter introduced in the re¬ 
examination of those witnesses,that certain 
documents which the accused wanted to 
produce in evidence were not allowed to 
be produced, that a free use was made of 
the zlmnis without an opportunity being 
given to the accused to inspect them, and 
that advantage was taken by the pro¬ 
secution or the fact that a large number 
of the accused were non-co-operators. 
I do not think there is any force in 
these contentious and they must be 
overruled. It is clear from the evidence 
that the First Information Report was pre¬ 
pared from the confidential diaries, which 
had been submitted to the Superintendent 
of Police for inspect on on the 25th of 
February 19"2. The report so prepared 
has been placed upon the. record, ard it 
is only the confidential diaries which have 
been withheld 0:1 the ground that they 
were privileged documents'. In my opinion 
the learned Sessions Judge was right in 
bolding that they could not be produced 
and, in any case, I do not think that the 
accused have, in any wav, been prejudiced 
by their no.i-production. As to the objec¬ 
tion that the accused were not allowed 
to cross-examine witnesses, it is clear 
that the objection is frivolous, and that 
every latitude was civea to the accused 
to cross-examine witnesses at any length 
th*y liked. The objection that documents 
were not allowed to be produced is certain¬ 
ly not well founded. There is no apj 1 «- 
cation on the record showing that the 
accused w a nted to summon any documents 
which was disallowed by the District 


Magistrate. As to the zlmnis it is obvious 
ftom the judgment cf the learned District 
Magistrate that they were referred to 
only in the interests of the accused end 
not to their prejudice. In my opinion !he 
objections raised are palpably frivolous and 
they must be overruled. 

The main question in the case is whe¬ 
ther the evidence upon which the con¬ 
victions are founded is or is not worthy 
of credit. It is contended bv Mr. Zafar 
Ulloh Khan for the Crown that the 
evidence has been believed by two Courts 
and that It is not the practice of this Court 
to go behind a finding of fact in revision. 
There is no doubt that ordinarily this is 
so, but I do not think there is any 
provision of law which debars a Court of 
revision from going into the evidence if 
it is of opinion that it is necessary to 
do so in the intei e sts of justice. In the 
present case it is all the more desirable 
that I should examine the evidence inas¬ 
much as a larger number of the accused 
ore non*co-operators who did not even 
pr fer an appeal to the lower Appellate 
CouTt. It is urged by Dr. Gokal Chand 
that now that the whole case is before me 
I should scrutinise the evide’ ce with a 
v.ew to find out if the convictions of the 
other accused, who did not file an appeal, 
were justified. Mr. Zafar Ullah Khan, for 
the Crown, doe's not d’rpute the powers 
of a Court of revision to do so and con¬ 
cedes that I can go into the evidence and 
see if all the accused have been rightly 
convicted. 

I have carefully readthe evidence against 
each of the accused, and the conclusion 
at which I have arrived is that so far as 
the present petitioners are concerned, 
there is abundant evidence upon the 
record to justify their convictions A 
large number of witnesses have come 
forward to state that all the four accused 
were seen on the railway station taking 
part with the crowed in the excesses 
committed upon the fassengers and also 
throwing stones at the railway train when 
it was in motion. I do not see any 
reason to disbelieve these witnesses and 
must, there!ore, 11 pi.old the convictions. 

Of the other 17 accused, Ladha Sinf;h 
has been convicted of rioting under sec¬ 
tion 147 of the Indian Penal Code. In 
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my opinion this conviction Is wholly 
unjustified, and the gentleman is entitled 
to an h>nou ruble acquittal. He den es 
bis presence at the railway platform at ti e 
time when the disturbance in question 
took place, and there is evidence on the 
record to show that he is telling the 
truth. A large number of prosecution 
witnesses have stated that they did not 
see him on the platform and it appears 
to me that the witnesses, who have de* 
posed to his presence, aie either telling 
lies, or that they nrstook some other 
person for him. Some of tl e witnesses 
have ever gone so far as to say that he 
participated in throwing stones at the 
passengers. I do not think that a 
gentleman of Ladha Singh's position and 
antecedents would be guilty of si ch an 
offence. I hold that Ladha Singh was 
not on the railway station on the 23rd 
of February' 1922. and that he did not 
take part in the excesses committed on 
that occasion. I, therefore, acquit h m. 

The next case which requires cons'"dera¬ 
tion is Ihnt of the accused, Banka Dayal. 
He has been convicted under two sections, 
namely 147, Indian Fenal Code, and 127, 
Indian Railways Act. Ke admits his 
presence at the railway station, but denies 
that he threw stones at the passengers, 
or that he took part i n any of the acts 
of rowdyism perpetrated by ihe crowd 
on the railway station. As to his presence 
on the station and his persuading people 
not to go to Lahore there is sufficient 
reliable evidence, the veracity of which I 
have no reason to doubt. The evidence 
as to his having thrown stones at the 
moving train is, however, conflicting, and 
I do not think that upon the evidence 
produced he should have been convicted 
of an offence under section 127 of the 
Indian Railways Ac*. Even the prosecu¬ 
tion evidence shows that he was asking 
people to desist from doing so, and it is 
tmpostible to believe that a man who 
was persuading others not to do an act 
by which the safety of the po sse n r ers 
wm’d be endangered would be guilty of 
pattic pa 4 in' in th it very offence himself. 

I consequently set aside his conviction 
uader section 127 of the Indian Railways 
Act and acquit him of that charge. 
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With regaid to the other 15 accused J 
entirely concur with the finding of the 
learned Sessions Judge that their guilt is 
fully established, and that there is no 
occasion to interfere with their convic¬ 
tions. 

It has been contended by Dr. Gokal 
Chand that the accused should not have 
been convicted of two offences Under sec¬ 
tion 147 of the Indian Penal Code, and 
section 127 of the Indian Railways Act 
inasmuch as the stone throwing was part 
and parcel of one and the same transaction, 
anl that no separate offence was commit¬ 
ted by those who have also been convicted 
under section 127 of the Indian Railway* 
Act. I do not think there is any force 
in tlr's argument. The throwing of stones 
at the railway train was a distinct cffer.ce 
by itself which had no connection with 
the offence of rioting committed under 
section 146 of the Indian Penal Code. It 
has been found that the object of the 
cr 0 wd assembled at the railway station 
was to prevent people from going to 
Lahore by lorce or violence. This offence 
was complete as soon as the train had 
left, and it cannot be said that the stones 
were thrown in furtherance of the com 
mon object for which they had col'eeted 
at the railway station. In my opinion 
these accused have been rightly convicted 
of the two offences, and I uphold the 
convictions. 

As to sentence, however, I am inclined 
to think that two years' rigorous im¬ 
prisonment under section 127 of the Indian 
Railways Act is rather excessive. Taking 
all the circumstances of the case into 
consideration, I am of opinion that a 
sentence of one year’s rigorous imprison¬ 
ment under that section would be quite 
suffiiient to me e t the ends of justice. 

I accordingly accept the petition, set 
aside the conviction of Ladlia Singh and 
direct that he be released forthwith. 
Banka Daval's conviction under section 
127 of the Indian Railways Act is set 
aside, but his conviction under section 147, 

Indian Penal Code, and the convictions of 
the other 19 accused are, however, main¬ 
tained. - The sentences of those who have 
also been convicted under section 127 of 
the Indian Railways Act are reduced to 
one year's rigorous imprisonment each. 
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Ttis sentences ttider the two sections * 47 * 
In Fan Penal Code, and 127 01 the Indian 
Railways Act shall, however, run con¬ 
currently as ordered by the learned Dis¬ 
trict Magistrate. 

z, k. Order accordingly. 


***** 
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SIND JUDICIAL COMMISSIONER’S 

COURR 

CaiMlWAt, RttPBRBSCE NO. 71 OP 1923. 

June 21. 1923. 

Preienl:—M.t. Kennedy, J. C. 
and Mr. Raymond, A. J. C. 
EMPEROR— Prosecutor 

versus 

MOUbABUX — Accused. 

Criminal Procedure Code[ Act V of 
Offmce committed duringourn<>y—1 Hace oft>*al 
VVaea an offence is committed wu»lst the offend¬ 
er is in the course of performing a journey and he 
Is arrested and taken to the destination, a Court 
having jurisdiction at the latter place can try 
the offence, though it wa* committed outside its 

jut sdiction. ... 4 

Reference by the District Magistrate, 

Upper Sind Frontier. 

"Mr. T. G. Elphinston, Public Prosecutor, 

for the Crown. . , , 

JUDGMENT.—This is a reference by the 

District Magistrate, Upper Sind frontier, 
requesting the transfer of case of then 
pending before the First Class Magistrate 
of Jacobabad to some Magistrate in 
Shikarpur Division on the following 
grounds:— 

It appears both the accused and the com¬ 
plainant were travelling from Sbikarpur 
to Jacobabad and the complainant fell 
asleep after the train left Shikarpur. On 
the journey he fdt that some one was 
tampering with a bundle that was tied 
round A his waist in which he had currency 
notes of the value of Rs. 65 and on 
awakening he saw the accused with a 
bundle of notes in his hand. He caught 


hold of the accused and raised cries and 
when the train arrived at Hamayur Ra l- 
way .Station, the accused was arrested by 
the Police. Re was taken to Jacobabad 
and challan'd by the Police before the 
First Class Magi strife of that plrce. He 
however,«-fter examinin'? the complainant 
was of the opinion he had no jurisdiction 
to try the accused inasmuch as the 
offence was committed between Sultan 
Kot and Hamayun and, therefore, he was 
of the opinion that the accused should be 
tried by some Magistrate in Shikarpur 
Division. He, therefore, referred the case 
to the District Magistrate, Upper Sind 
Frontier who makes this reference to whxh 
I have above adverted to. 

Both the First Class Magistrate and 
the District Magistrate seem to have 
overlooked the provisions of section 183 of 

the Criminal Procedure Code in terms of 
which the accused could be tried by the 
Firs* Class Magistrate, Jacobabad Beth 
the complainant and the accused wire 
according to the facts found, travelling 
from Shikarpur to Jacobabad and it was 
in the course of that journey that the 

theft wascomm tted. Consequently, under 

section 183, Criminal Procedure Cede, the 
accused could be tr ed by the Magistrate 
who exercised jurisdiction within the 
l'mits of Jacobabad. 


Under these circumstances, we must 
return the reference to the Distr.ct Magis¬ 
trate as we ar e of the opinion that the 
case is triable by the First Class Magis¬ 
trate, Jacobabad, and no order is needed 
on this reference. 


Reference returned. 


P. B. A. 
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OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No. 112 

op 1923. 

November 14, 1023. 

Present: —Mr. Wazir Hasan, A. J. C. 

HIRA EAE and another - Opposite 

Party—applicant 
versus 

EMPEROR— Appl icant—Oppo si tb 

Party. 

Criminal Procedure Code [Act V of i 898), ss. 143, 
435.438 —Proceedings under s I45 —Moveable fro- 
perty — Revision—Powers of District Magistrate. 

Ordinarily, no r«?\i inn li <; in r, < p, <t of pro¬ 
ceedings under Chapter XII of the Code of Crimi¬ 
nal Proc dure ex opt w bi re the ord. r is w h,Uy 
ultra viret and without jurisdiction, [p.723, iolt. 
1 & 2.] 

Pro .vedings unde* section 145 of the Criminal 
Procedure Code <annot be instituted with les^ect 
to moveables, [p. 718, »ol 2.] 

Under.action 4 15 of th.- Code, a Dis,tiict Magis¬ 
trate is mpowered either to reject the application 
in revision or to take action undi r «c eti, ai 438 of 
the-C de. Hi. p-.wr r un | t r t}i e lntt, r c ( ctii n is 
limite l to repoit for ord t r s to the High C urt the 
result of an examination of the prootdii. gs made 
und-r section 435 of tr?e Code. He cannot set 
a ile the order of the Magistrate himself. [P- 729. 
col. 2 ] 

Application against an order of the Dis¬ 
trict Magistrate, Fyzabad, dated the nth 
August 1923, modifying that of the Magis¬ 
trate, First Ch'ss, Fyzabad, dated the 
31st July 1923. 

Mr. Hyder Hussain, for the Applicant. 

The Government Pleader, for Crown. 

Mr. Niatnat Ullah, for the Complainant, 
Musitnmat Mahadei. 

JUDGMENT. —Th's is an application in 
teviVon. It has arisen out of proceedings 
initiated under section 145 of the Code of 
Criminal Procedure. A First Class Magis¬ 
trate exercising jurisdiction in Fyzabad 
received a Police report on the 23rd April 
1923. The perusal of this report induced 
him to take action against certain persons 
under the above-mentioned section. He 
issued notices t> those persons to appear 
in his Court on the 5th May 1923 with 
evidence in support of the r respective 
possessions. Oa the last-mentioned date, 
Musammit M.ihadei and H ; ra LaJ appear¬ 
ed before the Court in obedience to the 
summons. The statements cf Pleaders for 
both the parties were recorded, and the 
preliminary order required by the provi¬ 


sions of that section was drawn out. At 
a part of the same order, directions were 
issued to the Police to make over certain 
moveables to one Deo Narain. The Cnirt 
observed, and rightly, that proceedings 
under section 145 could not be instituted 
w.th respect to moveables. The parties 
were directed to produce the r evidence of 
possession an:l title with respect to the 
house in d spute, and, till then, " refrain 
from exercising any right or do any act 
to assert possession over the house in 
question." Oa the 28th Ma> 1923 Hira 
Eil fi'ed his writ.en statement. Musam- 
mat Mahadei filed her written statement 
on the 29th May 1923, ard on the same 
date two witnesses were examined on 
behalf of Hra Eal and the case was then 
adjourned to the 5th June 1923. Nothing 
happened on the 5th June 1923, except 
an adjournment of the case on grounds 
wholly insufficient, the ground being, that 
the parties had a case in some ether 
C *urt and were in a hurry to go to that 
Court. Tne case came up for heart g on 
th* rich June 19 3 before another Magis¬ 
trate. The Mag strate, who had taken 
proceedings so far, h 9 d rone on leave. 
The c?se was again adjourned to the 281 h 
June 1923. IS'otLing was done in the cose 
ti 1 the i' 1 h Juy 1923. except adjourn¬ 
ments-from time to tin:e. On the 11th 
July 1923, the parties appeared. The 
Presiding Magistrate at the time was 
aga’n differ er/l from the 01 e who lxd 
initiated the proceediigs. On this date, 
further facts were elicited as the order 
says. The case came up again for hearirg 
on the 19th July 1923. On that date, an 
order was recorded to the effect, that 
the possession was doubtful, and that 
consequently the parties should file 
written statements as to their rights, ard 
the 23rd July 1923 was fixed to enable 
them to do so. On the 23rd July 1923 
these wr'tten statements wer e filed and 
accepted. Finally, on the 3rst July 1923, 
the Mristrate disposed of the case by an 
order which, is certain T > extra or dir ary if 
nothn" else. I quote the last p r rtion of 
bis judgment which contains the final 
order. "It appears to me that Msngre 
Teli had died heirless and that the prop¬ 
erty should escheat to Government. I order 
that the property is to remain in pOsn* a 
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sioa of a satisfactory suppttrdar connected 
with neither party or the idol. The case is 
then to be reported to District Court of 
F.vzabad for his ord-rs as to the final 

disposition of the property.” With a view 
to explain the connection of the idol with 
the matter in dispute, I .may mention, 
that Hira Dal, one of the parties to these 
proceedings, had stated, that he had 
dedicated the property of the deceased 
Mangre Teli to an idol. Musammat 
Mihadei filed an application in revision to 
the District Magistrate of Fjznbad against 
the last mentioned order of the Court of 
first instance. That application was dis¬ 
posed of by an order, dated the nth 
August 1923. It opens with the follow¬ 
ing remarks:—“I do not understand the 
order of the lower Court in this case." 
I may say that 1 share the learned Dis¬ 
trict Magistrate's inability to understand 
the order of the Court of first instance. 
Be that os it may, the learned Magistrate 
ordered that Musimmat Mahadei be put 
in possession of tie property in dispute 
and directed any other claimant to sue 
Musammat Mahadei in the Civil Court. 
At the end, he said that “this order 
refers to ari the property of Mangre 
Teli deceased." The record of the case 
shows, that, on the 22nd September 1923, 
the learned District Magistrate made out 
another final order in this connection. 
This order was directed to S. D. O. 
Suddar. It recited the effect of the pre¬ 
vious order, that the house was made 
over to Musammat Mahadei under sec¬ 
tion 145 of the Code of Criminal Pro¬ 
cedure. 

Now the jurisdiction of a District Magis¬ 
trate to deal with matters in revision is 
prescribed and defined by the provisions 

of sections 435 . 43b 437 and "138 of 

the Code of Criminal Procedure. Sections 
436 and 437 are inapplicable to the facts 
of the present case. Section 435, sub¬ 
section (3), clearly excludes proceedings 
under Gnapter XII of the Code of Criminal 
Procedure from the operation of the main 
part of that section- Ordinarily, there-ore, 
no application in revision could lie to the 
District Magistrate under section 435 in 
respect of proceedings under Chapter XII 
oi the Code. Section 145 is the first 
section of that Chapter. There was, how- 
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ever, a series of decisions of oil the High 
Courts in India, including this Court, 
which lay down, that an application in 
revision would lie if the action token 
professedly under section 145 was one 
which did not fall within the jurisdiction 
granted by that section. In the present 
case, it can hardly be doubted that the 
order of the Court of first instance was 
wholly ultra vires and, therefore, without 
jurisdiction, and consequently, according 
to these authorities, an application against 
such an order would lie in revision. So 
far so good. The learned District Magis¬ 
trate has, however, exceeded his powers 
and has pone beyond the jurisdiction 
vested in him by law inasmuch as he 
has set aside tie order of the Court of 
first ins* ar.ee. Under section 435 of the 
Code of Criminal Procedure, he had power 
to call for andexamire the record of any 
proceedings before any inferior Criminal 
Court situate within the local limits of 
his jurisdiction for the purpose of satisfy¬ 
ing himself as to tie correctness, legality 
or propriety of the order passed by such 
Court. Having done this, it was open to 
him either to reject Ihe application alto¬ 
gether or to take action under section 438 
of the Code. The scope of that section is 
defined by the provisions of the section 
itself. Under those provisions, his power 
is limited to report for orders to the High 
Ccurt the result of an exominarion of the 
proceedings made Under section 435 of 
the Code. After . this step begins the 
jurisdiction of Ihe High Court under sec¬ 
tion 439 of the Code of Criminal ' pro¬ 
cedure. Those provisions invest the High 
Comt with the jurisdiction to exercise in 
its discretion any of the powers conferred 
on a Court of Appeal. . . ' 

At the hearing of this application, the 
learned Advocate for the opposite side 
argued that the final order of the Court 
of first instance and the order of the * 
learned District Magistrate, dated the nth 
August 1923, were not passed in relation 
to tLe proceedings under section 145 of 
the Code of Criminal Procedure, and con-- 
sequently those orders were not cf a 
judicial character with regard to which the 
provisions of the Code of Criminal Pro¬ 
cedure relating to revision would apply. 
He argued that these orders were of aq 
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administrative character. With regard to 
this at'ament, all that I can say is that 
I admire the learned Advocates z^al to 
sappott the case of his client. There is no 
do ib- in mv mind, that the proceedings 
from b-ginning to e id were taken osten¬ 
sibly under section 145 of the Code ot 
Crim n il Procedure aid all orders, to which 
I have referred in my judgment were 
passed in the exercise of jurisdiction or 
supposed jurisdiction under that section. 
Indeed the last order of the learned Dis¬ 
trict Magistrate, dated the 22nd Septem¬ 
ber 1923. defers in express terms to section 

145 under which his order of the nth 

August 1923 w?s passed. 

In th?se circumstances I have no alter¬ 
native left but to quash the order of the 
learned District Magistrate, dated the nth 
August 1933, and return the papers to 
him with this d : rtction that the app.ica- 
tioa in revision filed by Musamntat 
Mahadei in his Court be dealt with accord¬ 
ing to law. 

Revision accepted. 

O. H. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 63 of i 9 2 3 * 
(Criminal Revision Petition No. 53 

of 1923 ) 

November 6, 1923. 

Present:— -Mr. Justice Odgers and 
Mr. Justice Wallace. 

V. SESHA AIYAR— Complainant- 

Petitioner 

versus 

VENKATASUBBA CHETTY and others 

_Accused Nos. 2 to 5 -Respondents. 

Penal Code {Act XL V of i860), s$. 40, *° 9 , * 7 *. 
applicability of—Madras District Municipalities 
Act ( V Mad. of 1920), s. 55— Double voting, abet- 
nentof—Sanction, whether necessary 

An abet-neilt of the off nee of double voting 
tin \e* r.ection 53 (*) of the Madras District Munid- 
' edit cb Act is an offence under section 109 o* the 
Penal C »de read with section 40 thereof and 1 s 
chargeable and punishable thereunder. [p. 73 a » 

col.'2.] 


The fact that section 171-D of the Indian Penal 
Code specifically prr» vides for an ab c tni«nt of the 
o£f_-nce of double voting dots not prf vt nt the 
applicability of section 109 G f the Indian Penal 
Code for abetment of an offence under section 55 
(1) of the Madras Act V of * 9 2 ° and render it 
chargeable and punishable only undeTSection 17i-D; 
It i.< open to a complainant to proceed untier sec¬ 
tion 55 of the Madras District Municipalities Act 
read with section 109 of the Indian Penal Code end 
in such a case no sanction is necessary under Sec¬ 
tion 196 of the Criminal Procedure Code as amend¬ 
ed by Ac t XXXIX of 1920. 

Probodh Chandra v. Corporation of Calcutta, 54 
Ind. Ca s . 781:24 C. W. N. 196J 47 C. 547121 Cr. 

L. J. 173, referred to. 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise an order, 
dated the 4th January 1923, of the Court of 
the Sub-Divisional First Class Magistrate, 
Trichi nopoly, in C. C. No. 103 of 1922. 

Mr. S. T. Srinlvasagopalachariar,ioi the 
Petitioner.—-In this case five persons were 
prosecuted under section 55 (1) of the 
Madras District Municipalities Act. . The 
prosecution case is that the complainant 
and fifth accused stood with the first acctfi- 
e«l as rival condidates at an eleclion in one 
of the wards in the Trichinopoly Munici¬ 
pality and that the first accused voted a 
second time in the evening having already 
once voted in the morning. Accused ftos.2 
to 5 were charged under section 55 of the 
District Municipalities Act read wjlh «ec- 
tion 109, Indian Penal Code, with having 
abetted the said offence. The Deputy 
Magistrate has dismissed the complaint in 
limine as regards accused Nos. 2 to 5 on 
the ground (1) that abetment of an offence 
under section 55 of the District Munici¬ 
palities Act is not itself a n offence, (2) 
that sanction of the Doca.l Government is 
necessary for the prosecution of the offence 
of abetting double voting. 

It is submitted the order of the Magis¬ 
trate is entirely wrong. The first point is 
whether abetment of the offence under 
section 55 is at all an offence. It is true 
section 109, Indian Penal Code, renders abet¬ 
ment of an offence itself, an offence only if 
n o express provision is made by the Code. 

Sectim 40 inch des also offerees under 
any special or local law. The offence 
under section 55 of the Madias District 
Municipalities Act is one under a local 
law. It is, therefore, clear that priftta 
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facie abetment of an offence under section 55 
is rendered an offence. The only question 
is if there is any express provision made 
for abetment of the offence in the 
Code. 

The enactment of the new Act XXXIXof 
1920 including a new Chapter of offences 
IX (a) for election offences is not such an 
express provision of law. The fact that 
under section 171-D abetment of offence 
of double voting is made an offence does 
not affect the present question. The ex¬ 
pression “such abetment" in section 109 
js abetment of such offence and the 
offence under section 171-D, Indian Penal 
Code, is not the same as that under sec¬ 
tion 55 of the District Municipalities Act. 
The offences are distinct in substance. A 
complaint of an offence under section 55 
can only be made to Deputy Magistrate 
by particular persons within seven days and 
a deposit has to be made. An appeal lies 
to thd District Judge. The punishment 
awardtble is only six months. 

• There is no time limit or any other 
restrictions for preferring a complaint 
under section 171-D, Indian Penal Code, 
though the sanction of the Local Govern¬ 
ment is essential and the offence is 
punishable by imprisonment for a year. 

It is true that it is open to a party to 
proceed either under section 55 of Ihe 
District Municipalities Act or sec¬ 
tion 171-D, Indian Penal Code. It is 
optional. 

[Wallace, J.—Has not section 55 of the 
District Municipalities Act been impliedly 
repealed by the Imperial Enactment Act 
XXXIX of 1920?] 

Mr. S.T.S. Gopalachariar —There is no 
repeal, express or applied. See Segu Baliah 
v. Ramasatniah (1) Probodh Chandra v. 
Corporation, oj Calcutta (2) and Quten v. 
Kassim-uddin (3) the latter two cases 
are cases where section 109, Indian Penal 
Code, was applied to offences under the 
Local Acts. 

There cap be no implied repeal in the 
manner of the provisions of an earlienr 
enactment by a local Legislature. 

(1) 4s Ind. C«s. C08; 6 It. W. 383; 18 Cr. I<. J. 
993. 

(3) 34 Lid. Cat. 78x1 34C.W.N. 196; 47 c. 347 i 

8 X Cr. I4. J. 173. 

(3) t w. R. ff Cr. 
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[Wallace, J. —Does the old District 
Munieipalies Act oi 1884 contain any pro¬ 
visions containing provisions similar to 
section 55, District Munic'palit'es Act.] 

Mr. 5 . T. S. Gopalachariar .—There was 
no such provision. The case was then gov¬ 
erned by the general law. It is not right 
to attribute to th.* Legislature an inten¬ 
tion to abrogate provision? to which its 
attention was not even drawn. The two 
offences can exist side by side. The remedy 
is optional. If section 55 is applicable, 
no sanction is neee?sary under section 
196, Criminal Procedure Code. The Magis¬ 
trate erioneously refused to entertain the 
compla int as regards abetment. 

Dr. S. SwaMtnadhan, for the Respond¬ 
ents.—The question is : n si ort one as 
to the intention of the Leg 5 slaturt. The 
Madras Act was by a subordinate Legis¬ 
lature and Act xxxix of 1020 was express¬ 
ly enacted to embody the criminal Jaw as 
to offences at all e’ections. The Legislature 
could hardly have contemplated two 

d’fferent enictmentsimpo.rng different con¬ 
ditions for an identical offence. 

Having regard to the policy of the lav, I 
submit section 55 of the Madras District 
Mu n ; ci pa lilies Act is impliedly repealed 
by Act XXXIX of 1920. 

There is, therefore, express provirion made 
for the offence of abetting double voting. 
Section 109 ot the Indian Penal Code is 
inapplicable and in law there is no abet¬ 
ment of an offence under section 55 of the 
Madras District Municipalities /ct. 

JUDGMENT. 

Odgers, J. —This is a revision petition 
against the order of the Sub-Divisional 
Magistrate of Trichinopoly acquitting 
accused Nos. 2 to 5 who were charged 
befoie him under section 55 (1) of Madras 
Act V of 1920 and section 109, Indian 
Penal Code. The Magistrate was wrong 
In saying that he acquitted the accused 
under section 245, Criminal Proceduie Code. 
What he really did was to refuse to enter¬ 
tain or to proceed with the complaint on 
a legal point raised by the defence. The 
M-gistrate ri htly held that as no sarction 
had been obtained under sect'on 196, 
Criminal Procedure Code, as amended by 
section 3 of Act XXXIX of 1920, the new 
portion of the Penal Code, section 171 A-i, 
relating to election offences and enquiries; 


INDIAN QASNS. 



73 * 

SBSVA AIYAR V. vBMKATASaBBA CBETTy. 

was not applicable to this case. The ac¬ 
cused Nos. 2 to 5 were charged with 
abetment of an election offence i. e., an 
application for a second voting paper by 
a person who has already voted once 
at the same election, punishable under 
section 55 (1) °f the Madras Act V of 
1920. The argument is that though no 
doubt abetment of an election offence is 
punishable under Indian Penal Code as 
now amended, Act V of 1920 makes no 
provision for abetment of election offerees 
and it is not permissible to borrow the 
provisions ot the Indian Penal Code, 
where that Code itself makes provision 
for the offence in question. By section 107, 
Indian Penal Code, a person abets the 
!'doing of thing" in three ways therein 

set out. If “the thing" in question is an 

offence, then the abetment of it becomes 
an offence (section 108) and the " offence 
of abetment’* is constituted (section 108, 
Explanation 2) which is thus a separate and 
distinct offence. “Offence “bv section 40 
(paragraph i) a n d section 108A means : (1) 
a thin2 made punishable by the Indian 
Penal Cole, (2) a thing made punishab’e by 
the Indian Penal Code though it is com¬ 
mitted without and beyond British India. 
Consequently, the abetment oi an offence 
m»ans the abetment in British India of 
thing made punishable by the Indian Penal 
Code. Section 40, Indian Penal Code, has, 
however, been extended by’ amendment. 
The limitation in paragraph j, confining 
an offence, to a thing punishable by the 
Indian Penal Code, has been relaxed and 
“offence" in section 109. {inter alia) 
now denotes a thing punishable under 
the Code or any special or local Jaw. 
There is no doubt that Madras Act V 
of 1920 is a local lawand it, therefore, seem 
clear that section 109 can be applied to 
a thing punishable under it. As pointed 
out abetment is a separate and distinct 
offence provided the thing abetted is an 
offence; and Ihe thing abetted here is 
made an offence by the second paragraph 
to section 40, Indian Penal Code. Section 26 
of the General Clauses Acv shows Ihnt 
an act may constitute an offence under 
two or more enactments. In Probodh 
Chandra v. Corporation of Calcutta (2 ), sec- 
tiou 40, Indian Penal Code, was held appli¬ 
cable in order to constitute abetment of an 
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offence under a local low—the Calcutta 
Municipal Act. lam of opinion that accused 
Nos. 2 to 5 could legally be chargedurder 
rection 55 (1) of Madras Act V of 3970 
and section 109, Indian Penal Code. ffhis 
criminal revision cose must be allowed. 

Wallace, J.—I agree. Petitioner charg¬ 
ed respondents in this case with abetn ent 
of an offence Undei Section 55 (1) of 
Madras Act V of 1920, the substance of 
the charge being that they abetted a 
case of double voting by one Krisbna- 
swamy Chetty at a Municipal election in 
Trichinopoly. The Sub-D-visiocal Magis¬ 
trate has held that since section ljl-D. 
of t'ue Indian Penal Code specifically 
provides for such ar abetment, section 109 
of that Code cannot be called in aid; 
and that such abetment is chargeable and 
punishable only under Section 171-D and 
not urder section 55 (i) of Madras 

Act V of 1920, read with section 40, 
Indian Penal Code and that since peti¬ 
tioner has not obtained the authority of 
Government requisite urder rcc 1 ionic 6 , 
Crin inal Pioeedi re Code, for a prevention 
under section 171-D, Julian Penal Code, 
his charge cann.t staid. 

Petit oner re-joins that sii.ee section 40, 
Ind'an Pcnjl Code, wlich makes section 
109, Indian Penal Code, applicable to an 
offeree 1 nder section 55 U) of Madras 
Act V of 1920, lias not teen so far and 
to that extent repealed, tLere is nothing 
to prevent the Court takng cognizance 
of his complaint. 

The decision of this petition turns 
on the meaning to be given to the words of 
sect'on 109.Indian Penal Code. Section ICQ, 
Indian Penal Code, is concerned only with 
the punishment o r abetments, ai d lays down 
nothing more, in my opinion, than that 
if the Indian Penal Code has not sepa¬ 
rately provided for the junislment of an 
abetment as such, then it is punishable 
with the punishment provided for the 
original offence. I cj-.nnot read it to 
mean that where the Code has set out 
separately the offence of an abetment 
and provided for its punishment, it has 
thereby, without sayirg so, abrogated 
another section of the same C°de, presum¬ 
ably of equal validity and autfcoiity, 
unless respondents can £0, so iar as to 
contend that 171-D, Indian Penal Code, 
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had wholly abolished section 35 (1) of 
Madras Act V of 1920—and they do not 
go so tar—a*»r does the lower Court itself, 
aince it dsalt with the principal offender 
himsa.f under that very section. I do 
not see how the application of section 40, 
Indian Penal Code, to it can be affected. 

I admit that the effect of the enact¬ 
ment of section 171-D, Indian Penal Code, 
creates d fficulties, but I read section 109 
to mean no more than this, lhat if the 
ofEence charged will, in the opinion of 
the Court, come within the four corners 
of it, then tne punishment for it is the 
.punishment provided for by that section. 
1 cannot, as I have held, read it to mean 
that the offence of abetment of double 
voting can be charged only under section 
171-D, Indian Penal Code. 

It may b e , no doubt, argued that 
section 196, Crinrnal Procedure Cede, 
means that no one should be punched 
under sect'on 171-D, Indian Penal Code, 
unless the ptevioas authority of Govern¬ 
ment his been obtain.d for his proseeu- 
tioj. On the other hand the detailed 
procedure set out for putting in a 
charge under section 55 (1), Madras Act V 
of 1930, has not been repealed and still 
remains in force. Hence, no Court can 
refuse a complaint duly put in, regarding 
an offence under that section and that 
offance being stdl cognisable by a Court, 
the Court cannot refuse to apply sec¬ 
tion 40, Indian Penal Code, to an abetment 
. thereof. 

. I agree with the order proposed by my 
learned brother. 


V. N. V. 


Revision allowed. 




OUDH JUDICIAL COMMISSIONER S 

COURT. 

Criminal Apflicat ion No. 132 of 1922. 

December 7, 1922. 

Present: —Mr. Daniels, A. J. C. 

SARJU and Axother—A ccused 

versus 

Thakurain JAI RAJ KVAR 
— Complainant. 

Criminal Procedure Code ( Act V of 1898), s *. 107, 
3 J 4 . 515 —Bond to keep the peace, r.atxiie 0f—Private 
patty, status of — Forfeiture of lotid, without notice, 
effect of. 

A bond unJer se, tj 0 n 107 of the Criminal Pro¬ 
cedure Code is not given t G any particular person 
but to the Court, a private party, tj erifoiv, is not 
entitled to appeal against an order refusing to 
forfeit it, though it is open to the District Magis¬ 
trate to take action in revision, [p. 734, col. x.J 

An order direct ng the forfeiture of a bond without 
notice to the party whose bond is forfeited, amounts 

to a failure of justice, even though anordcref for¬ 
feiture would have b^cn parsed if that person had 
had a nopportunity 0 f being heaid. [p. 734, col. xj 

Appliesticu against an older of the Offi¬ 
ciating District Magistrate, Goi.da, dated 
the 4th October 1922, setfing as’de ; n 
order of the Magistrate, First Class, Gonda, 
dated 8th Aueust 1922. 

Mr. Moti Lai Saksena, for the Appli 
cants. 

Mr. A. P. Sen , for the Opposite Party. 

JUDGMENT. —This is an application 
against an order directing the forfeiture 
of bonds executed by the applicants 
under section 107, Criminal Procedure 
Code. The accused had been ordered to 
execute bonds to keep the peace under 
section 107 for a period of one year. 
They were convicted of an offence under 
section 352 , Indian Penal Code, com¬ 
mitted shortly before the year expired. 
The Magistrate who tried the case issued 
notice to show cause why the bonds 
should not be forfeited on an applica¬ 
tion by Thakurain Jairaj Kuar com¬ 
plainant in the substantive complaint. 
On the case coming up for hearing his 
successor-in-office declined to forfeit the 
bonds and rejected the application. Tba- 
kurain Jairaj Kuar presented an appeal 
to the District Magistrate under section 
515, C imimnal Procedure Code and the 
Magistrate without issuing any notice 
to the accused ordered the bonds to fc« 
forfeited. The accused have come in 
revision to this Court. Tfeakoraia Jairaj 
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Kuar appears by Counsel to opppose the 
application. 

It s admitted on her behalf that the 
D.strict Magistrate committed a grave 
error in forfeiting the l'-onds without 
giving the accused an opportunity to 
02 h^trd. The question is whether this 
error is covered by section 537 * Criminal 
Procedure Cod?. It is urged for the 
opposite party that every thin? that 
could have been urged by the accused 
before the District Magistrate can 
be urged bv their Counsel in 
support of this revi ioa and that, there¬ 
fore, no failure of just ce has occurred. 

I am inclined to take the view that 
pass’ng an order of forfeiture without 
notice to th? party whose bond is for¬ 
feited amounts itself to a failure of justice 
even if th same order would eveitually 
have been passed if the case had been 
heard. 

The order isopen to objection on another 
ground also. Iam deposed to hold, in¬ 
deed, that the language of section 515 is 
wide ennigh to cjveran order refusing 
to forfeit a bond as well as an order 
forfeiting it. When a Court has issued 
notice under section 514, Criminal Pro¬ 
cedure Code, to shovv cause why a bond 
should not be forfeited the order which 
it passes is equally c.n order under section 
514 wherher it holds that there is or is 
not good ground for forfeiture. Butaccept- 
ing this view of the section it does not 
appear to me that Thakurain Jairaj 
Kuar hadanY locus standi in the matter or 
anv right to appeal to the District Magis¬ 
trate against the order. A bond under sec¬ 
tion 107, Crim nal Procedure Code, is not 
given to any particular person but to 
the Court and no private party is entitl¬ 
ed to appeal against an order refusing 
to forfeit it, though it was open to the 
Migistrate to take action in revision.. 

For these reasons, I allow the applica¬ 
tion and set aside the order of the Court 
below. The penalty if recovered will be 
refunded. 

AppUoation allowed . 

W. C. A. 


PATNA HIGH COURT. 

Criminal Revision No. 246 of I 9 2 3 « 

April 2 0 ,1923. 

Present :—Justice Sir B. K. Mullick, KX., 
and Mr. Justice Macpherson. 

GULLI B HAG AT— Petitioner 

versus 

NARAIN SINGH— Opposite Party. 

Criminal Procedure Code (Act V 0/1898), ss, 
439 . 494 —Withdrawal of case—Consent of Court 
— Discretion — Revision—High Court, interference 
by —Cognisable case — Prosecutor, private, position of. 
Section 494 of the Criminal Procedure Code 
docs not expressly require the Court to give any 
reasons for consenting to a withdrawal nor is 
there any provision whi* h compels th« Court to 
write a reasoned judgment tstatlhhing the 
propriety «»f the ord< r. [p 735, col. 1.] 

Umesh Chandra Roy v. Satis Chandra Roy, 41 
Ind.Cas 908; 26 C L- J. 208. 18 Cr. L. J ; 886; 22 
C. W.N. 69, Rajani Kama Shaha v. Idris Thahur, 
64 Ind. Cas. 280; 48 C. xro5; 25 C. W. N. 6r5; 34 
C. L. J. 51; 22 Cr. L* J 760, Jag at Chandra Roy 
v. KaHtnuddi Sardar, 71 Ind. Cas.693.-26 C. W, 
N. 880; 24 C r . L. J- 229, dissented from. 

Wnere a discretion has teen cxcxvisfd \y a 
Court of competent jurisdiction whi'h is not on 
the face of it arbitrary, the practice of the 
High Court is that as a Rcvisional Court it will 
neither enquire into the reasons for, nor int*rhre 
ivith. the exercise of the di'Crttion. The power 
of interfi ren«e in revi-ion with ordeTS of acquittal 
should be most sparingly exercised and only in 
cases where it is urgently demanded in the 
interests of public justice, [p 735 , col. 2.J 

Paujdar Thahur v. Kasi Choudhuri, 27 Ind.¬ 
Cas. 186; 42 C. 612; 19 C. W. N. 184; 21 C. L. J. 331 
16 Cr. L. J. 123 . rvlied on. 

In cognisable ca^os the Crown is the prosecu¬ 
tor and the custodian of the public peace and if 
it decides to let an offender go no other aggrieved 
party can be heard to object on the ground that 
he has not taken his full toll of private vengeance 1 
[p. 735 . col. 3; p. 73 ®. AOl. x 3 

Mr. Manohar Lall, for the petitioner. 

JUDGMENT. —This application raises a 
somewhat important point, namely, whe¬ 
ther an order of acquittal passed under 
section 494, Criminal Procedure Code, 
should be revised in this Court at the 
instance of a private party. It appears 
that after the case had been fully tried 
out a petition was filed by the Public 
Prosecutor on the 6th April 1923 for 
leave to withdraw the case. The Magis- 
trate thereupon recorded the following 
order. 

“A petition of protestis filed. I have 
heard the parties. Accused acquitted 
under section 494* Criminal Procedure 
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Code. Enter true sections 148, 325, 749 
and 323, Indian Penal Code.” 

It is now contended before us that 
the learned Magistrate acted illegally in 
allowing th; withdrawal without recording 
his reasons for doing so. It is also, 
though somewhat faintly, urged that 
ther. was in fact no grant of consent. 
Now it is clear from a perusal c f the 
order that the Magistrate heard the 
parties and that he gave his consent 
after duly considering the matter; and 
the only question is whether he was re¬ 
quired to draw up a judgment such as is 
prescribed by section 367 of the Criminal 
Procedure Code and to record his reasons 
for allowing the withdrawal. In our 
opinion there is no provision of law com¬ 
pelling a Magistrate to do this, and once 
he has given his consent t) an acquittal 
its propriety ought not, in our opinion, 
to be questioned except upon appeal by 
the hocal Government. 

In this connection our attention has, 
however, been drawn to Umssh Chandra 
Roy v. Satis Chandra Roy (1), w. ere 
Teunon and Shamsul Huda, JJ., held 
that the Court must give and record its 
reasons so that the High Court may be 
in a position to say whether the dis- 
cret on vested in the Court has been pro¬ 
perly exercised. 

That view was followed by Teunon and 
Ghosh, JJ., in Rijani Kanta SJiaha v. 
Idris Thakur (') and also in Jagat Chandra 
Rjy y. Kulimuddi Sirdar (^>.). In my 
opinion these cases overstate the law. 
Section 491 does not expressly require 
the Court to give any reasons for consent¬ 
ing to the withdrawal nor is there any 
provision which compels a Court to write 
a Reasoned judgment establishing the pro¬ 
priety of the order. There are many 
final orders known to the Code for which 
no reasoned judgment is required. 

In the next place where a discretion 
has been exercised by a Court of competent 
jurisdiction, which is not on the face 
of it arbitrary, the practice of the High 


26 * L - '• ao8; 18 <*• *" 1 ‘ 

(a) 64 Ind. Cas. a8oj 48C. xxow 35 C. W. N. 815; 
34 C. I,. J. 31; aa Cr. X#. J. 760. 

(3) 7* lad. Can,#931 a* C.W.N. 88oj 34 Cr.I*. 
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Court is that as a Regional Court it will 
neither inquire into the easor-s nor 
in terfere. 

Bu the most serious objection to the 
decisions cited above is that they offend 
against the principle laid down by the 
majority of the Court in Faujd a r Thakur 
v. Kasi Choudhurl (4) where Jenkius, 
C. J., observed that the pov\er of interfer¬ 
ence in revision, with orders of acquittal, 
-'ho 11 Id be moot sparingly exercised and 
only in coses wheie it was urgently de¬ 
manded in the interests of public justice. 
The application for revision in this case 
is ?n application to revise an order of 
acquittal, and as no question of public 
justice appears to be involved, I do not 
think that we should be right in interfer¬ 
ing except upon a properly constituted 
appeal. 

in this Court there is not much 
authority upon the point and the only case 
which has been brought to our notice 
is Go pi Bari v. Emp e r 0 r (>). In that case 
which was decided by a Bench formed by 
a Single Judge of this Court, a Magistrate 
had deciued to consider the petition of 
withdrawal filed by the Public Prosecutor 
on the ground that the private prosecutor 
objected to the withdrawal and it was 
held that his order was without jurisdic¬ 
tion and the learned Judge, instead of 
sending the case on remand to the Trial 
Court, proceeded to examine the facts 
himself and exercised the jurisdiction 
which tbe Trial Court should have ex- 
erc sed. This authority supports the view 
that section 494 gives the Trial Court full 
jurisdiction to give or refuse consent *.ud 
that the High Court will orly interefere 
in revision if some question ot jurisdiction 
is involv ed. 

Fina.ly there is a deeper and indead a 
fundamental reason for non-interfer¬ 
ence wnich turns upon the position of 
a private prosecutor in prosecutions for 
cognizable offences. In my opinion the 
pnva te prosecutor has no j osit.on at all 
in the litigation. The Crown is the pro* 
•ecutox and the custodian of the public 
peace and if it decides to let an offender 


(4) 27 Ind. Ca5.186; 4a C. 6xaj 19 C. W. N. 184; 
2i C. L. J. 33; 16 Cr. I#. J. X32. 

( 5 ) 37 Ind. Cat. 9 571 1 P. h. T, 40 oj ax Cr. li Ji 

* 4 *. 
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go no other aggrieved party can be heard 
to object on the ground that he has not 
taken his full toll of private venceance. 

If, there 1 ore, in the present case, the 
Court has allowed the Public Prosecutor 
to withraw the case upon insufficent or 
improper grounds, the Local Government 
is the only authority who can take action 
for the correction of that error. 

We accordingly reject the appltcaiicn, 

Application rejected . 

z. K. 


prosecution should not have taken place 
w ihout his sanction isasmuch as the 
ovfence is one punishable not unde c 
section 19 (e) of the Indian Arms Act but 
under sect'on 19 (/). 

We have heard the learned Public 
Prosecutor in support of the report. We 
are of the opinion that the action of the 
accused falls und°r section 19(e) of the said 
Act and, therefore, no sanction of the 
District M^gstrale was necessary for 
prosecution. It is said, and that state¬ 
ment apparently has some judicial au¬ 
thority, that a person who carries about a 
gun without any ammunition cannot be 
said logo ‘armed’. But we are not pie- 
pared to say this is a proposition of 
universal application because to define 
“armed” as meanirg‘‘one whois equipped 
with an arm capable of immediate use 
as an arm ” seems contrary to the 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Report No. 129 of 1922. 

December 18, IQ 2 3 - 
Present :—Mr. Kincaid, J. C., and 
Mr. Kennedy, A. J. C. 
EMPEROR- PROSECUTOR 

versus 

MAHOMED PUN J A 3 .—Accused 

Arms Act (XI of 1878). s. * 9 . els. (e) and (f) — 

Armed ** meaning of. , 

Aicordius to the Vcrnaculur use of the word 

"armed” in Sind, a pi Ron »> to . b £ &4 
"armed ” within the miainugof fi* 1 «>» J 9 («) of 
th' Arms Act. notwithstanding the fa«t that he 
is equipped with an " arm ” which is not capable 
of immediate use ts au 11 aim. # . , 

Report by the District Magistrate. 

Upper Sind Frontier against an older 
of the Sub-Judge and Class 

Magistrate, Jacobabad, dated the 9th July 

I9 Mr. T. G. Elphinsio », Public Prosecutor, 

for the Crown. f ^ . 

JUDGMENT.— In this case, the. Sub* 
Inspector iound with the accused, who bad 
been a Policeman but had subsequently 
resigned, a suspicious looking bundle. 
On opening the bundle, it was found to 
contain a muzzle loading gun. The accus¬ 
ed was arrested in Jacobabad City. The 
accused was sent up to the First Class 

Magistrate and fined Rs. 50. 

The District Magistrate has reported 
this matter to us on the ground that the 


Vernacular meaning of the word “armed’’. 
A gun whether or no there is ammuni¬ 
tion for its use in the immediate control 
or actual possession of the holder of it is 
assuredly an arm a.\d he who coes about 
with an arm is according to the Vernacular 
“armd”. N:>r can we find that there 
is any legal interpretation cf the wo T d 
“armed” in tbe Arms Act or elsewhere 
binding upon us contrary to the Vernacular 
use. And we can see much danger in 
cutting down the meaning of the word 
* * arm:d ”. Few people are likely to 
da tain or search a dacoit in possession 
of a gun to see whether or no he has 
ammunition with him, yet a band of 
d^coits possessed of guns would be far 
more formidable than a band equipped 
with hthts only. It seems inconveni¬ 
ent that the procedure under which a 
person improperly carrying about a gun 
is to be deprived of that gun and pun¬ 
ished is to vary according to the lesser or 
greater dexterity with which he can ds- 
pose of his ammunition. As at present 
advised, we think a person in the position 
of the accused most be said to have gone 
armed and that, there!ore, there is no 
reason for us to interfere with the finding 
of the Magistrate. ___ 

We, therefore, return these papers. 
p . b . a . Papers returned. 
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GOMTI MIMA 9 , DROTA Dl* SINGH. 

OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 169 of 1922. 

October 20, 1922. 

Present:— Mr. Kanhaiya Lai, J.C. 

GOMTI MISRA— Dependant- 

Appellant 

versus 

DEOTA DIN SINGH and others — 
Plaintiffs—respondents . 

Mortgage — Transfer by mortgagee of his rights — 
Transferee with notice, position of—Suit for redemp • 
tion—Limitation Act (IX of 1908), Sch. I, 

Art. 134. 

When a transfer is made by a possessory mort¬ 
gagee of tin- mortgaged property as if it were his own 
and the transferee har, notice that the transferor 
has no higher interest than that of a mortgagee 
he cannot by reason of any misrepresentation 
which had not the effect of misleading him c,r by 
dint of any collusive misdescription of the interest 
conveyed acquire higher right than that which the 
transferor actually possessed within his knowledge 
or curtail the period of limitation pro\ided for a 
suit for redemption, [p. 737, col.(2; p. 738, col. i.J 

Muhammad Abbas v. Nasi ton, 53 Ind. Cas. 
168, 6 0 . L. J. 384, Dirgpal Singh v. Kallu, 30 
Ind. Cas.956; 37 A. 660; 13 A. L. J. 9 » 5 # Mahbub 
AH v. Muhammad Husain, 57 Ind. Cas, 497; 23 
O. C. 12517 O* L. J. 319 . relied on. 

Kannusami Thanjiroyan v, Muthu$ami Filial, 
3*Ipd. Cas. 194; (i9i7)M.'W. N.5; 5 L. W. 250, 
Baluev a mi Aiyar v, Venkatas wani\ Naichcn, 40 
Ind. CjS. 531; 40 M.745; 3a M. L.'J. 24, ditin- 

gu shed. 

Appeal against a decree of the Sub- 
Judge, Sultanpur, dated the 8th February 
1922, upholding that of the Munsif, Musa fir- 
khana, dated the 10th January 1921. 

Mr. Zahur Ahmad, for the Appellant. 

Messrs. Nagendra Nath Ghosal and 
Haidar Husain , for the Respondents. 

JUDGMENT .—This appeal arises out of 
a suit for redemption and the main ques¬ 
tion for consideration is whether Art. 
134 of the Indian Limitation Act bars the 
claim. A mortgage was effected by Seetla 
Bakhsh Singh in fa vour of Mohan Singh 
on the 23rd June 1861. Mohan Singh 
subsequently sub-mortgaged his right to 
Indar Shukul, who transferred the same to 
Dabi Patsau, the predecessor-in-interest of 
the defendants No*. 2 to 4. The defend¬ 
ant No. 1 is the son of Mohan Singh* the 
originalj mortgagee. He transferred his 

47 
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rights by a sale-deed of the 5 tb May 1907 
to Gomti M sr.i, the present defendant- 
appellant. The plaintiffs are the9Ucccssois- 
in-interest of the original mortgagor. 

The Courts below found that the defend¬ 
ant-appellant must be considered to have 
had a notice ol the fact that his trans¬ 
feror had no higher rights than those of a 
mortgagee and that Art. 134 of the 
Indian Limitation Act had, therefore, no 
application. The notice attributed to the 
defen dent-appellant, was partly actual, in 
so far as it was inferable from circum¬ 
stances established by the evidence, and 
partly construct ve in so far as the pos- 
s bility of the defei dant-appdlant gett ng 
such notice by the exercse of due dilig¬ 
ence was established. Suraj Din Singh 
was not in possession of the mortgaged 
property. It was in the pessession of Debi 
Parsan, the grandfather of the defendant- 
appellant, but the defendant-appellant, 
evidently took the sale of the remaining 
rights of the mortgagee from Suraj Din 
Singh, as the manager of the family had 
already acquired the sub-mortgagee rights 
by virtue of other transacts ns. As 
observed in Muhammad Abbas v. 
N a sib an (1) a transfer by a mort¬ 
gagee does not stand on the 
same foot’ug as a transfer by a 
trus^se. Where the transfer is made by a 
trus'ee for a valuable consideration, the 
question of good faith becomes practically 
immaterial, for, if the transferee had ac¬ 
quired the property- from ? trustee in 
good faith for a valuable consideration 
without having a notice of the trust, he 
acquires an immediate title to the pro¬ 
perty under section 64 of the In A an 
Trusts Act; but if he has not acted 
in good faith and has paid valuable con¬ 
sideration, he acquires a good title alter 
the lapse of the period necessary for ex¬ 
tinguishing the rip lit of the beneficiary 
to follow the trust property in his hands. 
If the transfer is nude by a possessory 
mortgagee of the mortgaged property, as 
if it were his own, and the transferee 
has notice tint the transferor has no higher 
interest than that of a mortgagee, he 
cannot, by reason of any misrepresenta- 
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tion, which had not the effect of mislead¬ 
ing h : m or by dint of any collusive 
misdescription of the interest conveyed, 
acquire a high e r right than that which 
the transferor actually possessed within 
his knowledge or curtail the period of 
limitation provided for a suit for redemp¬ 
tion. Iudeed no secret compact between 
the possess>ry mortgagee and his trans¬ 
feree intended to defraud the mortgagor, 
cm be allowed to affect or curtail the 
limitation to the prejudice of the mort¬ 
gagor. Where the transferee purchases 
in good faith and for a valuable consi- 
deartion without liavin? any notice that 
the transferor had no higher interest than 
that of a mortgagee, Art. 134 protects 
him from a claim by the mortgagor, unless 
th- mortgagor enforces his right as against 
such transferee within twelve years from 
the date of the transfer. In Dirgpal Singh 
v. Kail" (2) and Mahbub Ali v. Muhammad 
Husain (3) a similar view has been taken. 
Tfie decisions in Kaiinusami Thanjlroyyn 
v. Muthusami PUki (4) and Balusw.xmi 
Aiyar v. Vcnkatasicamy Naicnen (5) 
have no application because they relate to 
cases of trust. 

The appeal, therefore, fails and is dismiss¬ 
ed with costs. 

Appeal dismissed. 

K. s. d. 


(a) 30 Ind. Cas. 956; 3? A. 660; 13 A. L. J. 945, 

(3) 57 Ind. Cai. 497; 23 O. C. 125J 7 O. L. J. 
3 * 9 - 

(4) 38 Ind. Cas. 194; (1917) M. W. N. 5; 5 L. 
W. 2_0. 

(5) 40 Ind. Cas. 53x1 40 M. 745J 33 M. L. J. 34. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 32 of 1921. 

January 5, 1922. 

Present —Mr. Hallifax, A. J. C. 

GAN IA—Plaintiff — Appel ant 

versu s 

GAnGA PRASAD— Defendant— 

Respondent. 

Evidence Act {I oj 1872), s. X14 —Hindu joint 
family — Sale of family property —Mttnluf not men¬ 
tioned in sale-deed, whether party—Presumption. 

The mere fact th at the name of any particular 
member of a joint Hindu family is omitted from 
the sale-deed, by virtue of which the joint property 
is transferred to a third paTty, doi6 not .-hew that 
he was not a party to the transfer, fp. 740, col. x.J 

Second appeal against the decree of the 
District Judge, Bhandara, dated the 24th 
September 1920, confirming that of the 
Munsif, Bhandara, dated the loth May 1920. 

Mr. A. N. Chcrghade, for the Appellant. 

Mr. S C. Dutt, xor the Respondent. 

JUDGMENT.—The lease ol the ntalih- 
makbuza field in dispute which gives the 
plaintiff the right to sue for possessiou 
is obviously champertous and savours 
strongly of the undesirable kind of 
maintenance. The lease is executed by 
Jawanti for herself and also for the boy 
Gania, who is described as the son of her 
husband Raklidu. The spirit in which 
the plaintiff conducted his suit is evident 
from the fact that after obtaining an 
adjournment of the case for the purpose 
of enquiring into the family affairs of 
Rakhdu he had the impudence to plead 
that he did not know that Gania, who 
is Rakhdu's brother and lived with- him 
up to his death, was in any way related 
to Rakhdu. This plea, however, appears to 
have been allowed to drop quietly. The 
finding of the First Court that the boy 
Genia is not the adopted son of Rakhdu, 
a matter on which the lower Appellate 
Court was not asked to give a decision, 
is the only' finding, of either Court 
which appears to me at all probable in 
accordance with existing facts with the 
possible exception of the decision that 
Jaiwanti has not married again after 
Rakhdu's death, which has been accept¬ 
ed by th- appellant Gania. 

The view taken by both the lower 
Courts of the document filed as Exhibit 
P—I was superficial and wrong, tut ip 
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that view practically all their discussions 
and findings are waste of time. Both 
Courts have found that Jaiwauti’s name 
was entered in the Record of Rights of 
the recent settlement as tnaltk wak- 
buza of the field in suit, after express 
consideration of the matter by the Settle¬ 
ment Offier. The p.ircha, Exhibit P— i, 
is dated 8 th May 1919, so that presumably 
the assessment was offered to the pro¬ 
prietor on that day at the latest. No 
suit under section 80 of the Land Re¬ 
venue Act (II of 1917) had been filed 
when the judgment of the First Court 
was delivered, which was on the 10th 
of May 1920, The entry of Jaiwanti’s 
name as proprietor of this field was 
by that .time conclusive in the circum¬ 
stances supposed to exist in both the 
lower Courts, and the lease was per¬ 
fectly valid whether the boy had been 
adopted by her husband or not and 
whether she had re-married or not and 
even whether Rakhdu and Gania had 
realy been joint owners of the field or 
not. The learned Munsif was apparently 
not unaware that section 80 ot Act II 
of 1917 had some bearing on the case, 
but it is impossible to get any meaning 
out of his remarks on the subject. He 
says: “He (that is Gania, the fourth de¬ 
fendant) admits that Musamntat Jaiwanti 
has been awarded the settlement parcha 
of the land in suit ( vide Exhibit P—1). It 
will appear that defendant No. 4, if he was 
at all aggrieved, has not taken any action 
under the provisions of section 80 of 
Land Revenue Act for cancellation of the 
settlement entry within one year. There¬ 
fore, the settlement entry is conclusi\e 
and is of great evidentiary value so far 
as the title of Musammat Jaiwanti is con¬ 
cerned. Exhibit P—1 shows that after en¬ 
quiry, defendant No. 4’s name was ordered 
to be removed by the Settlement Officer, 

But it cannot be said that the entry 
now appearing on the paycha was 
made by the Settlement Officer after 
express consideration and decision by him 
of Gania's rights, because we know 
nothing about how or why that entry was 
made. On the 31st of October 1916 the 
Settlemen Officer after enquiry passed 
the following order: "The boy Gania 
minor, guardian mother Jaiwanti, will 


be entered. Gania's name will be crossed 
off.*' (See Exhibit P— 5). The entiy in 
the pareha is that of Jaiwanti in her 
own right. It stood originally “Gania 
minor guardian mother Jaiwanti widow 
of Rakhdia in ah a r of Bissi,” but all the 
words preceding the name of Jaiwanti 
have been cut out in red ink, why this was 
done it is impossible to say but the entry 
in 1919 of Jaiwanti in her own right was not 
made in consequence of tlio Settlement Offi¬ 
cer’s order of 1019, and apparently had no 
connection with it. The right considered and 
decided by the Settlement Officer before he 
passed that order was the right of Gania as 
against Gania. The order is not evidence 
that he considered Gania’s right as agains 
Jaiwanti. Indeed it is evidence that he 
did not, under sub-section ( 2) of section 80 
of the Land Revenue Act, the entry is. 
therefore, not conclusive, though under sub¬ 
section (3), it must be presumed to lie 
correct until the contrary is shown. But 
the plaintiff has himself gone a long way 
towards showing the contrary by proving 
that the boy’s name and not the widow s 
was ordered to be entered, and by plead¬ 
ing the adoption and by his own deed of 
lease which is an assertion by Jaiwanti 
herself that the boy is the malik mak- 

buza and she is not. . 

A curious feature of the case is the de¬ 
position of Jaiwanti. The plaintiff called 
her as his first witness and .the whole 
of her recorded deposition is this: “I pro¬ 
duce the sale-deed dated 29th Much 19 1 3 
and order of Mr. Gordon dated 31st 
October 1916 and copy of judgment 
as filed her list.” The failure of the 
plaintiff to ask her a s ngle question 
about her alleged second, marriage 
or the adoption of Gania or. the 
relations between Rakhdu and Gania. or 
any of the other matters about which 
she knew more than anybody in the world 
though he actually had her in the wit- 
nesss-box, damages his case more even 
than if he had never put her th.re. The 
circumstance must inevitably lead any 
reasonable person to the conclusion that 
his please on these points are untrue. 
The learned Pleader for Gania seems to 
have shown no better grasp of the situa¬ 
tion. He raised an utterly untenable objec¬ 
tion to the admission of the documents 
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produced by Jaiwanti, but never, appa¬ 
rently put a single question to her of 
any sort. If the plaintiff claimed for 
her the protection of section 139 of the 
Evidence Act his posit on would be even 
worse, that there is no record of anything 
of the sort having been done. In the 
somewhat Unusual circumstances the Only 
possible course is to draw the same 
inference as would have been drawn 
as if Jaiwanti had not been called as a 
witness at all. 

As to the field being the separate prop¬ 
erty of Rakhdu in which Gania had no 
share, the admitted facts are these, Rakhdu 
and Gania were brothers, Rakhdu 
being the elder. They formed a joint 
Hindu family and lived and had messed 
together and were both concerned in 
the management of all the property be¬ 
longing to both or either of them. In¬ 
deed Gania seems to have been more con¬ 
cerned in the management of the culti¬ 
vation than Rakhdu, who looked after 
the business of buying and selling tobacoo 
though Gania had a hand in this also. 
The field in suit was purchased on the 
9th of March 1913 for Rs. 100. In the 
sale-deed the name of Rakhdu alone 
appears as purchaser. In addition to 
these facts which are now admitted there 
is perfectly good, credible and uncontradict¬ 
ed evidence to show that the purchase 
was made by Rakhdu and Gania jointly. 
The reasons given in the judgments of 
both the lower Courts for disbelieving the 
malguzar and the seller are entirely insuffi¬ 
cient but they need not be discussed as the 
fact of the field being the joint property 
°f > Rakhdu and Gania is conclusively esta¬ 
blished without that additional evidence. 

There is only one single fact that has 
even a tendency to indicate the contrary: 
That is tlie fact that Rakhdu’s mine alone 
appears on the sale-deed. The utter lee 
bleness of this indication is apparent. It 
is within the knowledge of the common 
course of human affairs of every Judge 
in India that in a very large number, if 
ttot the majority, of documents to which a 
joint Hindu family is a party as a whole, 
the name of the senio r member alone is 
entered as the representative of the family 
more especially if all.the members of the 
family are brothers. Therefore, from the 


solitary fact of Gania’s name being omitt¬ 
ed from the sale-deed we cannot be led to 
suppose that he was not a party to it. 
This is in accordance with the principle 
of ordinary common sense that is crystal¬ 
lised in section 114 of the Evidence Act. 
Apart from this solitary fact, which at the 
best from the plaintiff's point of view is 
natural, every fact in the case is an indi¬ 
cation that the field belonged to Gania and 
Rakhdu jointly. 

I set aside the finding of the Courts 
below that the field was the seperate property 
of Rakhdu and substitute for it a finding 
that it was the joint property of the joint. 
Hindu family consisting of Rakhduand Gania. 
At Rakhdu's death Gania, therefore, became 

sole owner by survivorship and the plain¬ 
tiff's deed of lease is entirely inoperative. 
The decree of the lower Appellate Court 
is, therefore, set aside. In lieu thereof 
a decree will issue dismissing the plain¬ 
tiff’s suit. 

The plaintm will further be ordered to 
pay all the costs of the litigation in all 
three costs. 


K. D. 


Appeal accepted. 
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Present :—-Sir Walter Salis Schwabe, KT., 
Chief Justice, and Mr. Justice Krisbnan. 
The OFFICIAL ASSIGNEE of MADRAS 
—Plaintiff—Appellant - 

versus - 

N. SUBRAMANIA AIVAR And others - 
—Defendants—Respondents . 

Limitation Ad{J XoJ 1908). 5. r 9— Civil Procedure 
Code i Act V of x 903), O. VI 11 , r. 5 —Mortgager 
constituted e.reoulor of mortgagors Will—Probate 
application—Reference to eBilling mortgage * if 
ar.knnvl:dement 0 f liability—Plain* with recital of 
mortgage and amount due — Admission in written- 
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statement as to ox$cu ion of mortgage—No further 
reference—Admission or acknowledgment of subsist¬ 
ing liability. 

Waere a mortgagor by her Will appoiuted the 
mortgagee h mself as her executor and the latt< r 
in applying for Probate included the mortgage- 
debt in the schedule of liabilities; 

Held, that this amounted to an acknowledg¬ 
ment of liability so as to save the barof limitation 
under section 19 in a suit by the successor-in- 
int rest of the mortgagee to enforce the mort¬ 
gage. 

Where a plaint recited the execution of a 
mortgage by the defendant and staged a particular 
sum as due for principal and interest, and the 
defendant while admitting the execution of the 
mortgage maie no reference to the allegation 
as to the amount due or to any discharge thereof; 

. Held, (1) that under O. VIII, r. 5, of the Civil 
Procedure Code the legal effect of the written state¬ 
ment amounted to an implied admission of the 
existence of the r ortgage-debt and the liability 
thereon at the late of the written statement and 
that the amount due was that stated in the plaint 
and that it was immaterial that the admission of 
liability was not express but was implied under the 
rules by reason of the absence of any denial in the 
written statement; [p. 743, col. 2.3 

(2) that in any case looking at what was 
pleaded and what was b ing denied in the defence, 
the intention of the defendant was to admit the 
continuance of the mortgage-debt at the date 
of th? defence and that the written statement 
was, therefore, an acknowledgment 0 f subsisting 
liability und*' r seetjou 19 of the limitation Act. 

Maniramv. Silh Rupchand, 33 C. 1047; 4 C. L. 
J. 94; 8 Bom L. R. 501; 10 C. W. N. 874; 1 M 
L. T. 199: 3 A. L. J. 525- M. L. J. 300: 2 N. L. 
R 13 ° 33 I- A. 165 (P. C.), Ranganavakatu 
Aiyar v. Subbay.in, 2 Ini. Cas. 522; 5 M. L. T. 71, 
Sub/a trtnia Iyer v. Veerabndra Pi'.lai, ;o Ind. Cas. 
593; 41 M. L. J- 217: (19:1) M. W. N. 475; 14 Iy 
W. 148, and Kandasanii Reddi v> Suppammat, 7 ° 
Ind. Cas. 576; 45 M.443; 15 L. W.325; 42 M. Iy. J. 
268; (1922) M.W. N. 168; (1922) A. P. R. (M.) 
104; 32 M. Iy.T. 166, Considered. 

Per Schwabc, C. J .—An ajmission to prevent 
the running of time under section 19 of the 
Limitation Act need not be in the full sense of 
the word an admission of the existence of liabi¬ 
lity at the date of the admission if the proper in¬ 
ference to be drawn from the admission which is 
made is that it w a s intended to represent the 
dsbt as subsisting.[p.742, col. x.] 

All the facts at the time of the statement, which 
IS claimed to be an admission must be looked at 
and then decided whether the proper inference to 
draw is that it was the intention to make an ad¬ 
mission of the then existence of the debt. [p. 742, 
col. 2.] 

Per Kirshnan, J .—In construing a written state¬ 
ment, it is necessary to refer to the plaint in 
answer to which it was filed, fp. 744, col. 1.] 

It is not a general rule that, whenever, a debt is 
said to have been incurred at an anterior date and 
no statement is made that it has been paid off, we 


must necessarily draw au inference that that del t- 
is admitted to be still subsisting at the date of 
the acknowledgment, [p. 746. col. 1.) 

A m< re statement that a debt existed at one 
time without anything further is not Sufficient 
to enable the Court to say that there is in 
acknowledgment of a subsisting liability even 
though the person who makes the statement doe* 
not go on to say that th? liability has ceased, 
[p. 746, col. 2.]’ 

Appeal from the judgment of Mr. 
Justice Co utts-Trotter, dated the 17th 
January 1921, in O. S. No 615 of 1918. 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court. 

Mr. 0 . T. Govindan Nambiar, for the 
Appellant. 

Mr. C. V. Ananlakrishm Aiyar, for the 

Respondent. 

JUDGMENT. 

Schwabe, C. J. —This is an appeal from a 
judgment of Coutts-Trotter, J. on what 
is undoubtedly a difficult point under the 
Limitation Act. Tie case has been very 
clearly argued before us by Mr. O. T 
Govindan Nambiar for tbe apppellant 
and Mr. Anantakrishna Aiyar tor the res¬ 
pondent. The facts appear clearly from 
the judgment of tie Court below and 
it is sufficient to state them shortly for 
the purpose of this judgment. 

The Official Assignee is suing here as 
the representative of the estate of an 
insolvent, one K. R. Narayana Aiyar, 
who is since deceased. He was a mort¬ 
gagee having obtained a mortgage in 
October 1894 from one Narayani Animal 
for Rs. 1,000. She was a dancing 
girl. She died in August 1900 and 
she made the mortgagee the executor 
of her Will. In that Will she referred 
to the debt di e to him, and, in 
applying for Probate, he stated the 
amount of tt e mortgage encumbrance, due 
by the deceased lady, at Rs. 1,620. In 
November 1912 a suit was brought by 
one T. S. Kothandaram? Chetty against, 
amongst others, the mortgagee. Reclaim¬ 
ed to be entitled to the mortgagee's 
interest in that mortpage having, as he 
alleged, purch.- sed that interest by Court 
auction and he sued the mortgagee in 
his capacity of executor for the mort¬ 
gagor, he being as such in possession of 
the mortgaged property, and in February 
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1911 he (the mortgagee) put in a written 
statement defending that ?ut. The 
Official A signee who is representing the 
estate of the mortgagee, has now found 
it beneficial to the estate to claim on 
that mortgage, and he is met by a plea 
of limitation. According to the law of 
this country, it is necessary for him in 
bringiug this suit to show that his claim 
is not barred by limitation, and in crder 
to do so he relies on two acknowledg¬ 
ments of liability by A a ray an a Aiyar on 
behalf of the mortgagor. The first 
acknowledgment relied upon is contained 
in the affidavit by the mortgagee made 
by him in his capacity as executor under 
the Will in claiming Probate. He sets 
out in that affidavit a mortgage-debt of 
Rs. 1,620. I am quite satisfied that the 
mortgage debt referred to there was the 
mortgage debt to himself as mortgagee. 
I have no doubt that this is a matter 
which ca.i be proved by reason of the 
wording o f Explanation (1) to section 19 
of the Limitation Act. I am quite 
satisfied that strict proof of the fact was 
dispense 1 with in the Court below*, 
because the defendants w'ould have been 
totally unable to suggest that there was 
anv other encumbrance which he could 
have been referring to. In my judgment 
the admission is an admission which 
keeps the debt alive down to th.t 
date. 

The second alleged admission is contain¬ 
ed in the written statement of February 
1913, end the learned Trial Judge has 
held that that is not an admission suffi¬ 
cient for the purpose of section 19 of the 
Act. I do not agree with him. An ad- 
m ssion to prevent the running of time 
under the limitation Act need not be in 
the full sense of the word an admiBS'on of 
the existence 'of liability at the date of 
the admission if the proper inference to 
be drawn from the admission which is 
made is that it was intended to represent 
the debt as then subsisting. Th? law on 
the point is stated by the Privy Council 
in Maniratn v. Seth Rvpchand (1) where 

(1) 33 C. 10471 4 C. h. J. 941 8 Bom. I4. R. 5011 
10 C. W. N. 87411 x M. h. T. 1991 3 A. I,. J, 32J1 i« 
M. b. J, 3 «>; a N. If. R. X3->; 33 I. A, 163 (P. C ). 


there was a statement of what was held to 
amoint to auadmiss o i4 of a debt at a time 
antecedent to the date of the statement, 
that is to say, the statement relied upon 
referred to the debt as having existed 
at a previous date. It was held under 
the circumstances of the case that, as 
the statement did not, as it would 
naturally, if it had been a fact, do, go on 
to say that the position has altered since, 
it must be taken that the natural pre¬ 
sumption was that the debt st 11 continued 
clown to the date of the statement, and 
that was held under those circumstances 
to be enough. That case has been dis¬ 
cussed in subsequent cases by Miller, J., 
in Rangaitayakalu Aiya v. Subbayan (2) 
by the Division Bench of this Court. 
Napier and Odger, JJ., in Subramatiia 
Iyer v. Veerabadra Pillai (3) and finally 
in the present case in Kandasatni Reddi 
v. Suppamtnal (4) by Ayling and Venkata- 
subba Rao. JJ. I think that the state¬ 
ment of the law as made by Ayling, J., 
and concurred in by Verkatasubba 
Rao J., in the latter case is certainly 
correct. My only doubt is whether it goes 
far enough, but in that case.lie in effect 
states his interpretation of tLe Fii\y 
Council judgment to be that 3011 have got 
to look at all the facts at the time of the 
statement, which is claimed to te an ad¬ 
mission and then say* whether the proper 
inference to draw is that it was the in¬ 
tention to make an admission of the then 
existence of the debt. Now in this case 
the plaint, iu answer to which thewiitten 
statement relied upon was put in, alleged 
definitely the execution of the mortgage in 
October 1894 and it further alleged that 
there was due in respect of the mortgage 
at the date a sum which was equal to the 

principal amount and a very large a near 
of interest. In the written statement the 
mortgagee who was contesting the action 
in his capacity of executor of the mort¬ 
gagor and in that capacity only, in 
terms admits the mortgage. He then 


(2) 2 Ind. Cas. 5221 5 M. I*. T. 71, 

(3) 70 Ind. Cas. 393; 4 1 M. h. J. 2171 
M. W. N. 475, T4 I,. W. 148. 

(4) 70 Ind. Cas. 3761 45 M. 4431 13 Ir.W. 3231 42 
M. If. J. 2681 (1922)M. W. N. x6«| (1 pa*) A j I. R. 
(M.) X041 3aM. If. T. x*C. 
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deals with the plaint paragraph by para¬ 
graph, but, when he comes to paragraph 
io in the plaint which was in these terms: 
f ‘There will be now due for principal and 
interest in respect of the said mortgage 

_ 1 - _ at 1 Z 4- 


Judgment the judgment appealed against 
is wrong, and the plaintiff is entitled tc 

succeed. . . . 

The question remains as to how 

much he is entitled to succeed, and I think 


Interest in respect of tje saw ^ amount that he would te entitled to 

a sum of Rs- 2 .629-4°. ° take proved here as the amount shown 


iu silence. He does not suggest in any 
part of his written statement that the 
amount was no longer due, that the mort¬ 
gage had been discharged in any way or 
the debt repaid. Under the rules appli¬ 
cable to pleadings in this Court, vxz, t 
r. 5, O. VIII of the Civil Procedure Code 
of 1903, every allegation of fact in a 
•' plaint not denied specifically or by neces¬ 
sary implication or stated to be not ad¬ 
mitted in the pleading of the defendant 
shall be taken to be admitted. The effect 


take is proved here as the amount shown 
in the first of the admissions pl«s interest 
since that date. As a result there will 
be the usual mortgage decree for the 

Official Assignee for Rs. 3 - 45 ° C0 J ts 

here and in the Court below. Time for 
payment six months. Interest will be at 
9 pet cent, till then and 6 per cent, there- 

Krishnan, J. —The decision of this ap¬ 
peal turns purely upon a question of law 
namely, one of limitation. The^ suit 1 * 


shall be taken to be admitted. The eneci n ’ a mortgage executed by 

of that is that that written statement m law Ammal. to whom the suit 


amounted to an express admission first of 
the existence of the mortgage-debt at the 
dat* of the written statement, and then 
that the amount due was Rs. 2,629-4-0. It 
is argued that the admission must be ex¬ 
pressman! it is not sufficient for this 
purpose that it should be an admission 
which the law implies under the rules by 

reason of the absence of any denial in the 


one Narayani Ammal, to whom the suit 
property originally belonged, mortgaging 

the property in 1894 favour of , one 
Narayana Aiyar. In 1900 Narayana Aiyar 
became insolvent and whatever rights l.e 
had under this mortgage passed to the 
Official Assignee. This salt is brougnt by 
the Official Assignee to emorce the mort¬ 
gage by sale of the property as against 


teason of tbe absence of any denial m tne g B rp L esen tatives of the original irort- 
written statement Speaking for mysell, ? arav ani Animal and others. Prim a 


1 do not agree. I think that f 0 r the pur¬ 
pose of preventing the running of the 
Statute of ^imitation it would be quite 
enough, if time was such a passing over of 
a certain allegation in silence in a written 
statement signed by the party making 
the admission which in law amounted to 
an admission ; because he must be taken 
to know the law and, therefore, he would 
be making an admission at that time; 
and for the purpose of limitation, 
an admission made to some other 
person is sufficient. But, if 1 am wnong 
about that, 1 am quite clear that 
applying the test stated by Ayling, J •» m 
the case referred to above, that one of 
the circumstances to look at is to see 
what was being pleaded and wbat was 
being denied in the defence, and it can 
hardly to my mind be open to doubt 
that the intention of the person who 
signed the written statement in February 
1913 was to admit the continuance of 
the mortgage-debt at the date of that 


gaeor Narayani Animal and others. Prim a 
facie as tbe learned Judge remarks in his 
judgment, the suit will be barred, and to 
save it from the bar of limitation the 
Official Assignee relies upon two acknow¬ 
ledgments: a r.d what we have to consicer 

„ this appeal is whether these acknow¬ 
ledgments are good acknowledgments or 
not under section 19 of the Limitation 
Act to give fresh starting points forlim.ta - 
timi to run. One is said to be contained 
in Exhibit IV, a petition which Na raj ana 
Aivar as the executor and trustee appoint- 
•A under the Will by Narayani Ammal, 
filed in 1903 for the Probate of that Will. 
li C the schedule of . assets and liabilities 
attached to that petition there is an entry to 
♦be effect “item No. 3—Amount of mort- 
gage encumbrances Rs ..W," The other 
acknowledgment relied on is said to be 
contained fa a written statement filed m 
lQI 3bythe same Narayana Aiyar in a 
-uit brought in 1912 b> one Kothan- 
darama Chetti. The learned Judge who 


the mortgage-debt at the date of that has considered only the 

document. That being so, the case is taken tried tm the second of these 

out of the Statute of Limitation. Iu »y question wnescex 
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acknowledgment^ is a good acknowledg¬ 
ment or not. for as he came to the con¬ 
clusion that it was not, the suit failed. J 
take, therefore, that point for considera¬ 
tion first. 

Before dealing with the argument ad¬ 
duced regarding the question whether it i9 
a good acnowledgtnent or not, I shall 
briefly state under what circumstances 
this written statement came to be filed 
as in construing a written statement, it 
is necessary to refer to the plaint in answer 
to which it was filed, and for that pur¬ 
pose it is necessary that we should know 
how the plaint came to be filed. There 
was one Devaraja Mudali who had a 
money claim against Narayana Aiyar and 
he brought a suit in the Small Cause 
Court and obtained a decree against 
Narayana Aiyar, the mortgagee. He then 
got the decree transferred to the City 
Civil Court, and in execution of that decree 
sold the right, title, and interest of 
Naravanu Aiyar in the mortgare and 
purchased it himself. Subsequently T:e 
brought a suit as mortgagee whose rights 
he claimed to have obtained b\* his auction- 
purchase in the City Civil Couit, to en¬ 
force the mortgage against the mortgagor 
by sale of the property. This was in 
1906. By that time Narayani Annual 
was dead, she having died in 19C0. T11 

bringing the suit he made one Mr ruga mm al 
the legal representative of the said Nara} ani 
Amraal and conducted the suit. He 
obtained a decree in the City Civil Court 
which was confirmed in appal, and in 
execution of that decree, this property 
was brought to sale by the Court. In 
that sale one Kothandarama Chetti be¬ 
came the purchaser i n August 1911. He 
tried to obtain possession through Court 
but failed os he was obstructed by 
Narayana Aiyar, and thereupon lie brought 
the suit, Origina Suit No. 425 of 19x2 in 
November 1912 in which he claimed, first 
of all, to recover possession of the property 
from the obstructor a ter removing the 
obstruction, and. Secondly, if the Court 
found that he had not obtained a proper 
title to the property, he claimed that be 
had at least become the owner of the 
mortgage interest and, therefore, he should 
be given a decree for the mortgage 
amount, which he stated to be Rs. 2,629 and 


odd on that date, as against the estate. 
He a 7 so made certain other claims against 
certain other persons with which we are 
not now concerned. In that suit 
Narayana Aiyar was one of the parlies 
and ihe Official Assignee was also added 
as a party. Narayana Aiyar was then 
representing the estate of Narayani 
Ammal as the executor and trustee 
under her Will and the Official Assignee 
was representing the mortgagee’s interest 
that passed to him by virtue of the 
in olvency of Narayana Aiyar. The 
written statement was fi'ed in that suit 
by Narayana Aiyar as mortgagor and it 
is Exhibit III i n this case. It is con¬ 
tended tor the plaintiff that there is a 
sufficient acknowledgment in the written 
statement of the liability of the estate 
for the mortgage-debt. The clause relied 
upon as containing the acknowledgment 
is the first clause in the written state¬ 
ment which runs thus: '‘Th's defendant 
admits that Narayana mma referred to in 
paragraph 3 of the plair.t, was the owner 
of the pla’nt property and that she 

mortgaged the same in favour of th's 
defendant on or about the 6th October 
1S94 as alleged in the said paragraph." 
It is contended for the other side that 
this is not a sufficient acknowledgment 
to take the case out of the bar of 
limitation because it merely says that 
there w'ns a mortgage in 1894 and 
that it makes no statement whatsoever 
admitting any existirg liability to pay 
the mortgage-debt. It is also contend¬ 
ed that this statement should not be 
taken as havirg been made by Narayana 
Aiyar as representing the estate of the 
mortgagor, at any rate that it is un¬ 
certain whether it was made by him 
in his capacity as the representative of 
the mortgagor or i n his own capa.citv 
as mortgagee, and it is argued that this 
is also one reason for refusing to 
accept the statement as a sufficient 
acknowledgment of the liability under 
section 19 of the limitation Act urder 
which the acknowledgment must be ira<Je 
by the debtor or on behalf of the 
debtor by a persm duly authorised to 
make the same. These two arguments 
have been supported by the learned 
Judge who tried the case, but after 
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hearing the arguments in appeal, I 
agre3 with the learned Chef Justice 
that there are not sufficie.it grounds 
for refusing to accept this statement in 
thi written statement as constituting 
a proper acknowledgment under sec¬ 
tion 19. 

As tegards the objection, that it is 
not clear that til’s acknowledgment was 
made by Narayana Aiyar in his capa¬ 
city as representing the mortgagor's in¬ 
terest and not in his own capacity as 
mortgagee, it must be remembered that 
he was made a party in that suit main¬ 
ly as representing the mortgagor’s in¬ 
terest, because the mort a gee’s interest 
had already passed to the Official Assignee. 
No doubt there aie certain state¬ 
ments in the written statement wherein 
he does refer to his interest as mort¬ 
gagee also ; nevertheless I think in the 
main he was in the suit as represent¬ 
ing the estate of the moitgagor; and 
I think we are bound to give effect to 
any statements made by him apparently 
in his capacity as the mortgagor’s re¬ 
presentative and not say that it is 
doubtful whether he made it in one 
capacity or other and reject it. Where 
it is clear from the context, thit any 
statement in the written statement is 
m?de by him in his capacity as mort¬ 
gagor, of course we must take it that 
it refers to h’s capacity as such and 
not to li’s capacity as mortgagee though 
the written statement as a whole is a 
comb n mI one. I have no doubt, there¬ 
fore, that this argument fails, as I lave 
come to the conclusion that the state¬ 
ment in paragraph (1) of the written 
statement may v e ry reason.!bly be attri¬ 
buted to him as b.ing made on b hilf 
of the mortgagor of the estate which he 
was representing in that suit. 

As regards the second argument, which 
is a little more difficult to deal with, 
there can be no doubt, as pointed out 
by the. learned Chief Justice, that there 
is an implied adm'ssion if not an exp-ess 
admissio i in t e written statement that 
the mortgage-debt on the date of the 
written statement was standing at the 
figure of Rs. 2,629 or thereabouts ; it 
was expressly claimed in the plaint 
against the estate. There is no denial 


whatever of tint in the wi h ten state¬ 
ment and that bein' so, it certainly c an 
beiuernd that the amount was admitted 
Under O. VIII, r. 5 of the Civil Procedure 
Code. I think the same inference nay 
be dr a um in this case also in construing 
the written statement tor the purpose of 
seeing whether the acknowledgment in 
the first paragraph was th t o' a dead 
mortgage or o a mortgage that was 
then subsisting, and that we are justified 
in boiling that h? was there referring 
to a subsist ug mortgage. The learned 
Judge has referred to certain o*her para¬ 
graphs in the wrtten statement as show¬ 
ing the contrary, namely, par igrc phs 6, 8 

and 15, but they do not seem to me to 
ref>.r to the subsisting character ol the 
mortgage at oil. All that is said in these 
paragraphs is that the p’aintiff was not 
entitled to claim anything under the 
mortgage because Kothanda raina Chetli 
h-d not got a proper title as the fersui 
who was added as the legal representative 
in the suit by Devaraja Mudalfar 
had never occup ed that position at 
a 1. 

Our attention has been called to the 
case of Mnniram v. Seth Rupchand (1). 
In that case an acknowledgment was 
made by a person as the representative 
of a deceased person called Mctiram, that 
Motiram had an open and current account 
with the defendant at the time of 
his death. This uas treated as a suffi¬ 
cient acknowledgment of a subsisting 
lability although the acknowledgment 
itself was made only about a year after 
he died. At page 1059 their Lordships 
soy this, “ The i cknowledgment, to which 
attention ha; been directed, is followed 
in the same paragraph by the following 
sentence: ‘The alleged indebtedness 

does not affect his’ (the respondent’s) ‘right 
to apply for Probate.* Stress w?s laid 
by the # Civil Judge upon the word 
‘alleged.* He was of opinion that the 
word 'had* in the sentence ‘for the last 
five years he bad open and current ac¬ 
counts with 1 he deceased ’ and the word 
‘al’e ed’ were laUl to the validity of the 
acl n >wledgm nt. Tleir Lordships connot 
share this opinion. The first sentence 
show's that there were open accounts at 
the death of Motiram. If nothing further 
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is alleged the natural presumption is 
that tlie> continued Unsealed at the 
time the s*at me-.t was m? de. The sen¬ 
tence -winch 1 oilows is perfectly consist¬ 
ent with this admission. The meaning is 
« even if there is a balance against the 
respondent, that do^s not disqualify him 
from fulfilling the duties of an executor 
anl it has been pointed out that what 
is relied upon here is an acknowledgment 
subject lo the condition that an adverse 
balance re llv* exists, and the condit'on 
is fulfilled in'fact.” In this paragraph 
the sentence occurs, ‘ If n -tning further 
is alleged the natural presumption is that 
they continued unsettled at the time the 
stitement was made.’ As at present 
advised. I am not prepared to go so far 
as Miller, J., in thinking that theu Dord- 
ships have laid down a general rule that 
whenever a debt is said to have been 
incurred at an anterior date and no state - 
nient is made that it has been paid off, 

~ ,"K, ST" ,y . ssuvtra 

***** 

(O where Aylinfi, J- «bo delivered the 

udRmeat in which Venkatasubba Rao J 
concurred, says: "lean see no irou'd 
whatecer for boldin’ that th ir Lordships 
w ere considerm; anvt .m3 but the circum¬ 
stances of that case or intended to 
jay down any rule of legal inference. 
The presumption in that case was very 
strong ’* Then he considers tow Ihc 
presumption arose from the f nets of that 
case and then His Lordship says. That 
is the meaning of the paragraph quoted 
Taken as a whole. If defendant had 
been in * position to say that the 
account tad been settled between 6th 
October 1898 and 20th September 
i8qq he would certainly have said so ; for 
thk ’ would have been a much better 
answer to plaintiff's objection. As he 
did not s\y so, the inference that the 
’ accounts still remained unsettled i s natur .1 
and obvious.’' It follows then that in 
e jch case we have to consider the circutn- 
atances in which the statement was 
made that there was a debt and see 


whether it was really intended to convey 
an impression that that debt was sub¬ 
set ing at the date of the statement or 
not ; and if we can from the circums¬ 
tances inler that the intention ot the 
person making the statement was to 

the impression that the debt was still 
subs : sting we will be juctified m holding 

that it is an acknowledgment of a subs’st- 
inc liabilty. I do not think that a 
m-re statement that a debt existed at 
one time without anything further, as was 
the case in Second Appeal No. 52 of 1921 
to which our attention has been drawn, 
a decision to which I am a party, ts 
sufficient to enable the Court to say that 
th^re is an acknowledgment of a sub¬ 
sistin'* liability even though the person 
who "makes the statement does not 
go on to say that the liability has 
ceased. In that second appeal a man 
was being examined as a Witness and 
he had to answer questions put to 111m. 
He had no opportunit} of saying any¬ 
thing further than that he had execut¬ 
ed a mortgage bond for a prior debt 
ond he therefore, said nothing; and 
Spencer,’ J., and I held that there was no 
acknowledgment of a subsisting liability 
tlere. 1 adhere to that opinion. -But 
in th : s case, as I have already point¬ 
ed out, the circumstances are perfectly 
clear to show that, when Kara}ana 
Aiyar made liis statement in paragraph 
1 of his written statement, lie really meant 
to sav not onlv that there was a mort¬ 
gage created in 1894 but also that that 
mortgage was subsisting on the date of 
the written statement. That being so 1 
think it complies with the requirements 
of law contained in section 19 of the 
Limitation Act. One other case cited 
to us is Subratnania Iyer v. Veeraoadra 
Pillai (3). In that case and also 
in the case decided by Miller, J., there 
were circumstances from which the in¬ 
ference was drawn in those cases that 
the acknowledgments were of subsisting 

debts. 

I shall now deal with the other acknow¬ 
ledgment pleaded. In orderto show that the 
acknowledgment in the written statemcn 
is effective in saving limitation the plaint¬ 
iff has to show that it was made at a 
time when the mortgage debt was sno- 
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sitting and for that purpose he has to rely 
on another acknowledgment because the 
second acknowledgment w?s mide more 
than twelve years from the date of the 
mortgage itself. The first acknowledgment 
is in EdribitIV. I have already stated its 
character, and there can be no doubt 

whatever that that acknowledgment re¬ 
fers to this mortgage debt. It is said 
by the learned Counsel for the Official 
Assignue before us that there was no 
other mortgage encumbrance which Nara- 
yani Animal had created on any part 
of her property; and the amount of the 
mortgage encumbrance mentioned in 
Exhibit IV is certainly oVei the 
amount of the suit mortgage and 
probably represents the amount then 
due, of principal Rs. i.ooo and interest 
thereon; probably some interest had 
been paid off. Had the other side 
objected to our identifying this mort¬ 
gage encumbrance as the plaint moit- 
gage one, it would hive been necessary 
to allow the plaintiff to adduce evi¬ 
dence to prove the identity of the two 
as he could be allowed to do under 
section 19, Explanation 1 of the Limi¬ 
tation Act; but apparently the point was 
not pressed in the lower Court and, there¬ 
fore, I agree with the learned Chief Justice 
that it is not necessary to send the case 
down to have the matter cleared up. 

In the view I take the plaintiff’s suit 
must be held to be in time, and there 
being no other defence of any import¬ 
ance or value in the case and as the 
parties are not in dispute with regard to 
the amount of the mortgage, I agree with 
the learned Chief Justice that we should 
give a mortgage decree for the amount 
due with costs in both Courts. 

S. d. Appeal allowed. 

v. N. V. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 607 op 1922. 

Septcml er 12, 1923. 

Present: —Sir Lallunhai Shah, KT„ 
Acting Chief Justice, and Mr. 

Justice Coyajee. 

GHANSHAMDAS BAUC RISHNADAS 
—Dependant—Appellant 

versus 

MOTJCHAND HARaKCHAND- 
Plaintiff—Respondent. 

Limitatien Act [1 X of 190S) Sch. f, Art. 182, 
Expl.i—Decree against several defendants — Insol¬ 
vency and discharge of some--Execution application 
against discharged insolvents—Step in-aid of exe:u- 
tlon. 

A decree was passed on October 26, 1909, on 
the basis of a promissory note executed bv 
defendant No. r. The decietal amount was 
made recoverable from the defendants Nos. 1 
and 2 personally and from the estate of all 
the defendants family. Defendants Nos. 1 
and 2 were adjudged insolvents on September 6, 
1910, and got their discharge on March 20, 1912! 
Plaintiff made his first application for execution 
against defendants N«-s. 1 and 2 only in 1911 and 
then again in 1914. also against defendants 
Nos. I and 2 only. In 19*7, he applied to have the 
decree transferred for execution to another Court. 
In 1920 he applied for execution against the 
property of defendants Nos. 2 to 5: 

Held, that as the possibility of legal execution 
as regards defendants Nos. 1 and 2 had Come to a 1 
end to the knowledge of the plaintiff, his applica¬ 
tion of 1914 could not be treated as being in 
a' cordance with law so as to keep the decree 

alive as against the other joint del.tcrs. rp 7 j 8 

col. 2.] 1 M ' 

Appeal from the decision of the Dis¬ 
trict Judge, Sholapur, in Appeal No. 
166 of 1921. confirming an order passed 
by the Second Class Subordinate Judge 
at Karinala, in Darkhast No. 188 of 
19:0. 

Mr. D. R. Paiwardhav, for the Appel¬ 
lant. 

Mr. Patwardhan, (with him Mr. V. D. 
Limaye), for Respondent No. 1. 

JUDGMENT. —-This appeal arises out of 
an application to execute the decree pass¬ 
ed in Suit No. 402 of 1908 on October 
26, 1909. It was passed on a promissory 
n ote executed by defendant No. 1 in res¬ 
pect of dealings between the plaintiff 
and the defendants' shop for Rs. gy 0 and 
costs as claimed from the defendant!. 
i. e., from defendants Nos. 1 and 2 and 
from the estate of all the defendants* 
family and that of the shop. At that 
time defenaants Nos. 1 and 2 wera the 
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only adult members of the family and 
the other defendants Nos. 3 1 ° 5 were 
minors. 

Defendants Nos. I and 2 applied to 
the High Court to be adjudge! insolvents. 
The aijud : cation order was made on 
September 6, 1910, and they got their 
discharge on March ?o, ipr?. The plaint¬ 
iff had notice of the-;e insolvency pro¬ 
ceedings. 

The p’aintiff made h : s first appl ca¬ 
tion for execution against defendants No s . 1 
and 2 only in 1911. The second ap¬ 
plication (No. 674 °f I 9 I l) was made 

against them only in 1914. In I 9 1 ? the 
plaintiff applied to have tj e aecree trans¬ 
ferred for execution to another Court. 
The present application was made in 1920 
for execution against the moveable prop¬ 
erty of defendants Nos. 3 to 5 - It 
may be mentioned that the first two ap¬ 
plications were not proceedel with at 

all. 

The defendants contended that the ap¬ 
plication was time-barred. All the pre¬ 
vious applications are within three years 
of each other: and the plea of Imita¬ 
tion s based 011 the ground that the 
application of 1914 is not in accordance 
with law, as it was only against defend¬ 
ants Nos. 1 and 2, who had already 
got their discharge. Both the lower Courts 
have d 1 'sallowed this plea, ant ordered exe¬ 
cution to proceed against the moveable 
property of defendants Nos. 3 1 ° 5 * 

In support of the appeal on behalf of 
defendant No. 3 it is urged that under 
section 45, sub section (2) of the presi¬ 
dency Towns Insolvency A.ct the defend¬ 
ants Nos. 1 and 2 were released from 
their liability in respect of this decree, 
that no execution against them w:s open 
to the pla ; nt : ff in 1914 according to 
law, and that an application directed 
against them cannot be treated as being 
in accordance with law *0 as to sa\e 
limitation against others who were not 
touched by the application. On the ether 
hand, it is rated that it was in fo:m 
an application for execution, that it was 
made in accordance with tbe require¬ 
ments of the Code of Civil Procedure 
and that it was sufficient to save limi¬ 
tation under Explanation I . of Art. 182 


of the Indian Limitation Act as regards 
the other joint debtors. 

No case directly bearing on an applica¬ 
tion such as we have in this case has 
been cited to us. The point is not free 
from difficulty, but after a consideration 
of the argun ents, we have ccme to the 
conclusion that no applicat'on for execu¬ 
tion of the decree according to law 
against defendants Nos. 1 and 2 W: s 
possible after the order of discharge which 
must be taken to have been known to the 
plaintiff. Defendants Nos. 1 and 2,« gainst 
whom only th re was a personal decree, 
were released from their liability under 
the decree according to the provisions of 
section 45 (2) of the Presidency Towns 
Insolvency Act. The other defendants 
were not personally liable: and their 
interest in th: joint family property was 
the only thing that continued to be liable, 
if at all, for the decretal amount. No 
execution was taken out against them 
until 1920. Exp'an tion j to Art. 182 
of the Indian Lira tation Act, which is 
relied upon, is nc,t sufficient, in cur opinion, 
to sa;e limitation under circumstances 
such as wc have in this case. 

We have considered the bearing of the 
decision in Lalta Prashad v. Suraj Kunvar 
(r) and Bando Krishna v. Narsinha 
(2) on the facts o c this care. But where 
the possibilty of legal execution as 
regards defendants Nos. 1 and 2 had come 
to an end to the knowledge of the plaint¬ 
iff, as in this care, we do ntt see hew 
his application of 1914 could be bleated 
as leing in accordance with law so as to 
keep alive the decree as against the other 
joint debtors. 

In this view of the matter it is not 
necessary to consider whether under the 
circumstances any execution of the decree 
is permissible at all, apart from limitation. 
That point has not been argued before us, 
though it has been mentioned in the 

Memorandum of Appeal. 

We allow the appeal, reverse the decree 
of the lower Appellate Court and dis¬ 
miss the Darkhest with costs through¬ 
out. 

k. s. d. Appeal allowed. 

(1) xlud.Ca3.339; 31 A.309J 6 A. I,. J. 359 . 

(2) 17 Ind. Cas, 2x0; 37 B. 421 14 Bom, I#. R* 
86x. 
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INDIAN CASES; 

KESHA VI.AL TUN;ALAI, V . COLLECTOR •* AHMEDAFAD. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 30 of 1922. 
October 7, 1922. 

Presents— Mr. Daniels A. J. C., and 
Mr. Dalai, A. J. C. 

SIDH GOPAL and another—Plaintiffs 

• —Applicants 
versus 

BIHARI LAI and others—Defendants 

—Opposite Party. 

Costs — Costs awarded, jointly c.gaimt co-platnt'.ffs 
—Suit for ajntribuiion, whether maintainable. 

Asuit for contribution lies in respect c .f costs 
awarded jointly against <o-plajntjfF md r ai d )y 
some of them. 

Bhagwan Dasv. Rajpal SingJi, 63 Ind. Cas. 276, 
24 O.C.148, followed. 

Ram Sarnj) v . Bai Nath, 58 Ind, Cas. 324; 43 
A. 77! 18 A. L. J. 872; 2 U. P. L. R. (A) 299. 
retered to. 

Kaniz Fizza Bibi v. Shea Ninain yitsr, 10 O. C. 
io 3 , Jamshcd Ali Khan v. Zahur-ul-Hasan Klim, 
33 bid. Cas. 357; 18 O. C. 340, not followed. 


recent case of the Allahabad High Court, 
R am Sarup v. Baij Nath (4) in 
which the question was discussed, 
and the right of contribution recognised, 
as between co-plaintiffs whose suit 
had b ce n dismissed. In this case the 
applicants have failed to take steps 
to obtain ieryice against respondents 
Nos. 2 and 3, Raghubar Dayal and Sheo 
Sewak. The application must fail ngairst 
them. As against the other respondents 
we allow the application with costs and 
setting aside the decree of the Court below 
remand the case for decision on the merits. 
Costs in th/s Court will be on the ex parte 
scale as nor.e of the respondents has 
appeared. 

A ppi ierti ion (/ism is srd . 

K. S. D. 


u 


(4) 58 Ind. Cas. 324; 43 A. 7 7, 
. P. L. R. (A.) 299. 


18 A. L. J. 872, 


Application against a decree of the 
Mttnsif, South Unao, dated the 12th Decem¬ 
ber 1922. 


Mr. ill. Arabi, for the Applicant. 


JUDGMENT.—The question which arises 
for decision in this revision has already 
been decided by a Bench of this Court 
to which one of us was a oarty in a 
reported judgment not referred to in the 
referring order. The question for decision 
is whether contribution lies in respect of 
costs awarded jointly against co-plaintiffs 
or co-defendants. In this case the suit 
of the plaintiffs Was dismissed. A joint 
decree for costs was passed against them 
all. The costs were paid by the appli¬ 
cants and they seek contribution against 
the other unsuccessful plaintiffs. Tbe 
Court below has dismissed their suit cm 
the authority of two rulings reported as 
Kaniz Fizza Bibi v. Sheo Naram 
Misr (1) and Jamshed Alt Khan v. 
Zahur-uUHa$an Khan (2), These rulings 
were considered and overruled in Bhagwan 
Das v. Rajpal Singh (3). Most of the 
previous cases have been cases between 
co-defendants ' but' there i s also a 




BOMBAY HIGH COURT. 

First Civil Appeal No. 170 of 1922. 
September 19, 1923. 

Present :—Sir Lallubhai Shah, Kt., Acting 
Chief Justice, Mr. Justice Crump and 
Air. Justice Covajee. 

KESHAVLAL PUNJALAL SHETH— 

Appellant 

versus 


The COLLECTOR of AHMEDABAD— 

Respondent. 

CouriF"*. Act (VJIo/i8 7 o).s. r«, D, Seh; 

Jot ? 1 family—Father and s 0 r.s— 

Death of father— Loiters ot Administration—Coutt. 

fcc§» 

No Couit-fc(s are payable in respect of 
application for the grant of Letters of Admin 
turn, to the lamily property made hv rm.s 
the death of the tatfrTn l Hindu l^ iLTy 
eon is ting of the father and sous, * 

&£££ v - ChUriM - 29 B * i6i; 6 *•«< 
Kashinath Parashram v. Gourabai 28 Inrl - 
473 ! 39 B. 2451 17. Bom. *£<*$*& 
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Appeal from the decision of th2 Assist¬ 
ant Judge, Ahmedabad, in Application 
No. 228 of 1921. 

'Sir. G. N. Thakor (with him Mr. R. J. 
Th.ikor), for the Appellants. 

Mr. Kanga . Advocate-General, (with 
him Mr. S. S- Palkir, Government Pleader), 
for the Respondent. 

judgment. 

Shah, Ag. C. J.—This appeal came on 
for hearing before my brother Coyajee 
and myself; but as We were invited to 
reconsider the decision in Collector of 
Ka Ira v. Chunilal (1) it was ordered to 
be heard by this Bench. We have now 
heard the appeal and the principal point 
argued is whether the sa : d ruling is to 

be followed or not. 

The aopcal arises in this way 
Sheth* Punjalat AmritlU of Prautij 
died on May 15. 1916. leaving two sons, 
Kesha vial and kodarlal.^ puling his life¬ 
time they formed a joint family. On 
his death the joint estate survived to his 
two sons. The estate included certain 
shares in various companies registered 
under the Indian Companies Act, which 
were in the name o f Punjalal. The sons 
subsequently effected a partition of the 
whole estate in 1920, and as result 
divided among other things the beneficial 
interest in the shares. They applied for 
limited letters of Administration to the 
estate of their father relating to the said 
shares, as without such letters they 
could not be accepted as his legal repre¬ 
sentatives in respect of these shares. There 
was no dispute about the right to the 
Letters of Administration but there was 
a dispute as to their liability to pay the 
Court-fees on the value of the shares.. 

The petitioners r e lied upon the decision 
in Collector of Kaira v. Chunilal (1) 
a® entitling them to exemption from pay¬ 
ment under the Court Fees Act. On behalf 
of the Collector of Ahmedabad it was 
contended that the ruling did not apply 
as at the date of the application the 
property wsa not joint but divided and 
severally owned by the two petitioners. 
Th© learned Assistant Judge accepted the 
contention of the Government Pleader 
and while granting the limited Letters of 

(x) Bi itn# Beta* Li E« «S*i 


Administration as prayed directed Court- 
fees to be paid on the valuation of the 
shares as made by the Government 
Pleader. The petitioners have appealed 
on the ground that the lower Court has 
erred in not applying the decision in 
Collector of Kaira v. Chunilal (1) as the 
material date is the date of Punjalal s 
death and not the date of application. 
CM behalf of the respondent (the Collector 
of Ahmedabad), the learned Advocate- 
General has not seriously contested the 
correctness of the position thus taken up 
by the petitioners; but he has sought to 
support the order of the lower Court 
principally on the ground that section 
19 D of the Court Fees Act has not been 
correctly interpreted by this Court in the 
slid decision. In support of this con¬ 
tention, he has relied upon the observa¬ 
tions in Kashi nalh Par ashram v. Gourabai 
(2) and the words of section 19D and 
Schedole III of the Court-Fees Act. 

As regards the ground upon which the 
lower Court has based its decision, it is 

clear that it cannot be supported and 
the learned Advocate-General has rightly 

refrained from pressing it. The Letters 

of Administration entitle the administrator 

to all rights belonging to the intestate as 
effectually as if the administration bad 
been granted at the moment after his 
death. Section 14 of the Probate and 
Administration Act is clear on this point. 
The question is whether at the moment 
after his death the property was joint 
family property and not whether it was so 
at the date of the application. It was 
not contended in the lower Court, and it 
is not contended before us, that at the 
date of Punjalal’s death it was not part 
of the Joint family property. The allega¬ 
tion of the petitioners on this point was 
not challenged. 

This brings me to the real point of 
importance raised on behalf ♦be respond¬ 
ent. The point is two-fold t first, l* 1S 
urged that Punjalal did uot hold the 
shares wholly or partially on trust within 
the meaning of section 19 D and that he 
was beneficially interested therein in b’s 


(*) a8 Ind.Cas. 4731 3® B. 2455 17 Bonult;** 
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own right though other members of right that a narrower interpretation should 
the joint family were equally interested be placed upon the exemption and a d*- 
and though on his death the whole benefici- parture made from the established practice 
al interest survived to the two sons, extending over a number of years. 
Reliance is placed upon the words used in We have considered the arguments urged 
Schedule III of the Act: secondly, it on both sides, and my view is that section 
is urged that even if Pimjalal was ’ not 19D has been correctly interpreted by this 
wholly interested in the shares at least to Court in Collector of Kaira v. Chum • 

the extent of his share he was interested led (1) and that even if there be a doubt 

and the Court-fees ought to be payable as to the true meanin; of the expression 
in respect of one-third of the property 1 or "property whereof or whereto the deceased 
which the Letters of Administration are was possesssed or entitled either wholly or 
sought. partially as a trustee’* or the expression 

In support of the first branch of the “property held in trust not beneficially or 
argument the learned Advocate-General with a general power to co.ifer a benefici- 
xdies upon the observation in Kashinath al interest’’the interpretation accepted in 
* v. Gourbcii (2). In respect of the second Calcutta so far ba:k as 1896 and in Bom* 
branch of the argumen be relies upon the bay so far back as 1904 and acquiesced in 
case of In the goods of Brindabttn Ghost, by the Legislature sho.ldnowbe accepted 

(3) and In re Dish Man aval a Cketly (4). as representing th; true scope of the said 

Byway of answer to these contentions expressions, hirst as regards the meaning 
the learned Counsel for the appellants of th_* expression iu its application to joint 
contends that the words of section 19D family property with the incident of sur- 
are comprehensive enough to include vivo: ship governed by the Mitakshara and 
the case of a joint "member of a the Mayukha in 1 his Presidency it must 
family holding the property in his be remembered that while the holder, a 
name who has a partial interest in the member of the family, in one sense is 
property during liis lifetime, which (in- beneficially interested in the whole, the 
terest) ceases altogether on his death and other members of the co-parcenery are 
survives to the survivors, that there is also beneficially interested in the whole 
no co nfl ict between the wording of the a °d the benefic al interest of the holder 
Schedule and the wording of the section is limited by the extent of the interest of 
and that the cases of In the goods of other members. Further, that interest dis- 
Pokurmull Augunvallah (5) and Collec- appears altogether on his death: and the 
tor of Kaira v. Chunxlal (1) are survivors become the sole beneficiaries m 
rightly decided. Further, he relies upon the estate which stands in the name of the 
the observations of Hayward J., in deceased person. On his death what 
Kashinath Parashram v. Go’urabai (2) is called his estate is no estate of 
&t page 254* of the report as really sup- his; and the legal title which still 
porting his contention. Further, it is continues in the dead man is really the 
urged that as this section which was enact- title of a man, whose beneficial interest 
td in 1875 has been interpreted in favour in the property on his death is nothing, 
of the subject in a particular manner, as the As regards property of this character it 
practice in this Court has been uniform as could be properly said that the deceased 
stated in Collector of Kaira v Chuni - died possessed of it or was entitled to it 
lal (1), and as the Legislature has not either wholly or partially as a trustee 
considered it right to amend the section in within the meaning of section 19D. I do 
the sense now contended for, it is not not think that the words used in the Sche¬ 
dule, viz., "property held in trust not 


(3) ix B.L. R.. 39 App.119 WaR. 230. 

(4) 4 lad, Cas. 1064; 33 M. 93 at P* 9*1 6 M« L. 
S86; X9 M. 1^ J. 591. 

(5) »3 C. © 8 *; x C. W. N. 31 ; x* lad. Dec, (n. 

•j t> 

of {Erf.] 


beneficially or with general power to con¬ 
fer a beneficial interest** conflict with this 
view. I do not say that the point is free 
from difficulty. But if the rule of construc¬ 
tion to be applied to an enactment of 
this nature it; as I think; it should be; 
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that a liberal construction ought to be the case of Bank of Bombay v. Ambalal 
<*iven to words of exception confining the Sarabhal (6). That would perhaps have 
operation of the duty, 1 think that the been the appropriate manner of meeting 
words have been rightly construed to the difficulties presen 1 ed by such statutory 
cover a case of joint family property held provisions as those of the Presidency 
b\- a co parcener for the joint benefit of Barks and Companies Acts.” 
himself and others and in which his bene- \\hen the present application is looked 

ficial interest ceases on his death, so that at i D its true legal bearing, in substance 
at the date of his death his legal title or it is really an application of the nature 
possession is without any beneficial referred to bv Hayward, J., and it is not 
interest therein. He would have no power unlikely that the remarks in Bank of 
n his 3 death to confer a beneficial interest Bombay v. Ambalal Sarabhat (6), referred 
as he would have for instance in the case to by Hayward, J., were present to the 
f his self-acquired property. mind of the learned Chief Justice when he 

° decided the later case now under considela- 

i have so far considered the point apart tion. With great respect for the contrary 
from authority. But when I turn to the opinion expressed in Kashinath’s case (2). 
decided cases, the weight of authority 1 think that the decision in Collector 
•eems to be in support of this view. In of Kairav. Chunilal (i) is right. 

Bengal the practice has been in accordance The view of the Madras High Court 
-tH the decision of Tn the goods of Pokur- proceeds on somewhat different lines, and 
mull luouriOallah (5) at least since the date the learned Advocate Genera J lias pressed 
f that decision. In Bombay the question for that view in the alternative. I have 
0t s fully examined by Jenkins, C. J.* in considered the ratio decidendi in that case. 

an q the Conclusion with the reasons But I am unable to hold that the fact 
th r-for has been stated in the case of that a joint sharer has power to alienate 
C^lUcl r of Kaira v. Chunilal It). The his share for consideration in this Fre- 
rrnotice "11 the Original Side of this Court sidency could alter the character of the 
has Ven mentioned' in that case as being property. If ashaTer s mply alienates his 
f lone standing, aad in this Presidency share for consideration and dies the next 
there has been no contrary decision. The day without effecting partition; the pur- 
bservatious in Kashina th Parsharam v. chaser would not get his share, as it 

GouravabalO) are no doubt against this would cease to exist before it is seized, 

view I agree that Beaman, J. s view is in He cannot make a gift of his undivided 
, n fli c t with the opinion expressed by share: and he cannot dispose of it by Will. 

Ten kins C J. But 1 doubt whether the I am unable to hold that such limited 

observations of Hayward, J., can be read power of dea’ing with the property can 
in that sense: for at page 254* of the report make any difference in the character of 
he observes as follows:— the deceased's title to or possession of the 

“The case might, no doubt, have been property at the time of his death. With 
different if the estate specified had been great respect for the learned Judges I am 
not the whole joint property but only a unable to accept the ratio decidendi in 
limited interest in the joint property—if, that case. 

for instance, the estate specified had ex- Lastly, even assuming that the scope 
eluded the beneficial interests of the mem- of the expression used in section I 9 D 

beTs of the family in the property and and the Schedule is not clear, it cannot 
had strictly been limited to the legal right be said that it is so clear the other way 
to parade as proprietor under such statu- that we should now decide to depart 
torv provisions as sections 2Z and 23 of from the practice, wh'ch has been uniform- 

the Presidency Banks Acb, 1856, or sec- ly followed in this Presidency for so many 
tinns xo (21 33 and clauses 21 and 22 of years and which has the sanction of 
Table A of the First Schedule of the Com- judicial interpretation put upon the Court 
names Act, 1913. The possibility of such Fees Act so far back as 1904. - „ 

1 case would appear from_the re marks i n (61 *4 B. 35° P. sue: 2 Bom. L.R. 4#7: xa 
' - © i ' Iu 4 .DeCi(N.s,) 767 .- 
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During the interval the Legislature has 
not indicated that that is not consistent 
with the true intention of the Legislature. 
Having regard to the history of the leg s- 
lation on this point and its application 
lor many years, I do not think that the 
view taken in Collector of Kaira v. 
Chunilal (i),can be held to be wrong. 

I would, therefore, allow the appeal and 
modify the decree of the lower Court by 
de’elin^ the directions a s to payment of 
Court-fees. The appellants to have their 
costs throughout. The amount, if paid, 
to be refunded. 

Crump, J.—I agree. 

Coyajee, J.—I agree. 

N. H. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 267 of 1921. 

July 17, 1923. 

Present:^ Mr. Justice Lindsay and 
Mr. Justice Kanliaiya Lai. 

CHHIDDU— P l ainti ff—a ppellan t 

versus 

DESRAJ and other*— defendants— 

Respondents. 

Mortgage—Plea that tram action was fictitious — 
Burden of pro if —• Evidence Act (/ of 1872), s. 114 
ill. (e)— Bundelkhund Encumbered Estates Act 
(I of 1903 ), s. 12, proceedings under — Presumption 
— Rebuttal . 

Where the execution an d registration of a mort¬ 
gage-deed are admitted but it is alleged that the 
document was executed merely for show and was 
entirely fictitious, the burden of proving the 
fiotitious nature of the deed lies on the party 
making the allegation, [p. 753, col. 2.] 

The presumption that proceedings under the 
Bundelkhund Encumbered Estates Act were 
regularly taken may be rebutted by proof of lacts 
which show that the proceedings were as a matter 
of fact irregular, [p. 734, col. 2.] 

First appeal from a decree of the 
Subordinate Judge, Banda, dated the 29th 
April 1921. 

Mr. K. N. LughctUy for the Appellant. 

Mr. P.L. Bancrji , for the Respondents. 

4 » 


JUDGMENT.— This wos a suit for re¬ 
demption, the appellant being the plaintiff. 
The principal defendant in fhe suit was 
one Desraj who was alleged to be the 
mortgagee. 

According to the particulars set out in 
paragraph 2 of the plaint a mortgage 
was executed on the 3rd of June 1890 
bv one AtbalSingh, father of the plaintiff. 
The mortgage was in favour of the first 
defendant, Desraj, the mortgage money 
was Rs. 2,100, and the mortgage was with 
possession. 

The principal defence which was set up 
in the suit and which was accepted by 
the learned Judge in the Court below was 
that the deed upon which the plaintiff 
claimed a right of redemption, although 
it had been duly executed and registered, 
vet did not operate as a mortgage at oil, 
inasmuch as the transaction was entirely 
fictitious. It was pleaded that this mort¬ 
gage had been executed by Atbal Singh 
in favour of Desraj merely in order to 
defeat the claim for pre-emption which 
had been brought in respect of the prop¬ 
erty by one Gopal. It seems that on 
the very day on which Gopal filed his 
suit for pre emption against one Kamta 
who was the first purchaser, Kamta sold 
the property to Atbal Singh, and three or 
four days alter Atbal Singh executed the 
mortgage upon which the present suit is 

ba sed. 

In the Court below there seems to have 
been a good deal of discussion regarding 
the burden of proof with respect to the 
plea that the document 0 f the 3rd of June 
1890 was a fictitious document. 

The opinion of the Subordinate Judge 
was that the burden lay upon the plaintiff. 
In this matter we have no doubt that 
the Subordinate Judge was wrong. The 
execution and registration of the docu¬ 
ment having been admitted if the defend¬ 
ant made the allegation that the docu¬ 
ment had been executed merely for show 
and was purely fictitious, the burden of 
proof rested upon him. 

The Pleaders of both pa rties declined 

to produce oral evidence iu the case. 

Certain facts were brought to notice and 
ceitain documents were before the Court 
which led the Subordinate Judge to the 
conclusion that on whichever of the par- 
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ties lay the bar den. it was established 
to his satiVa A o that the moitgage was 
in ;act a fict tious transaction. He re¬ 
ferred in particular to a pre-emption suit. 
Suit No. 544 o r iS9>in which the ques- 
ti u of the genuineness of this deed of 
mortgage h d been gone into by the 
C'Hirt. Ihat was a suit in wh ch Gopal, 
the nre-einptor, was a plaintiff and in 
wh cli both Atb 1 Singh, the mortgagor, 
acd Desraj , the mortg .gee, were impltf.d- 
cd a s defendants. It was certainly held 
in tint case that the mortgage was a 
sir m an l had been entered into for the 
P l * r l Ose o‘ defeating Gop.il’s claim for 
pre e mpti. n. 

Tin Judge however, was not right in 
siyi ig that the judgment in this suit 
could be accepted as evidence of the 
f..cts stated therein. We do not mean 
to lay down that the judgment was alto¬ 
gether inadmissible, but we think it was 
not such a strong piece of evidence in 
favour of the d feadant’s case as the 
Subordinate Jnd e thought it to be. 

And after all whatever importance we 
miy attach to the finding in that suit 
regarding the fictitious character of this 

mortgage, we have the outstanding fact 

that subsequently Desraj himself professed 
to purchase the eq ity of redemption of 
this mortgage from one Khalaq Singh for 
a sum of Rs. 40 >. Asa fact, however, 
Khal iq Singh was not the owner of the 
equity of redemption, nevertheless it is 
cle x that Desraj had tre l ted the mort¬ 
gage as a enu'ne transaction. 

it has been pointed out that Desraj 
did not go into tne witness-box to sustain 
the plea which he raised by way of 
answer to the plaintiff’s claim. The 
reason for this is apparent. There can be 
no doubt that in the pre-empt on suit 
brought by Gopal Desraj had sw 0 rn to 
the genuine character of this mortgage. 

, He was not, t ierefore. going to take the 
risk of pro ecuti n for perjury by going 
into the w taess-box in this case and 
sweari ig that the transaction was ficti¬ 
tious. 

On the evidence as it stands we are 
s'.tisfie l tiiat the plea raised by Desraj 
that this mortgage was a fictitious mort¬ 
gage was not established. 
y^ taWa must, therefore, hold that t he docu- 
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meat is to he treated for the purposes of 
the suit as a genuine document of mort- 

gage. 

This brings us to another part of the 
case. In his plaint the plaintiff claimed 
that lie was entitled to redemption without 
paying any sum. This plea was based 
upon the fact that certain proceedings 
had been taken on the plaintiffs behalf 
under the Bundelkhand Encumbered 
Estate’s Act (I of 1903). 

We have upon record the judgment and 
award of the Special Judge of IViohaba 
dealing apparently with the estate of the 
present plaintiff. This order is dated the 
iSth of December 1905 (See Exhibit 7, 
page 23 of the printed record). 

It is plea led, therefore, that because 
proceedings were taken under this present 
Act, and because the judgment and the 
award were made as already indicated, 
all the debts on estate of the plaintiff 
must be deemed to have been discharged, 
regard being had to the provisions of sec¬ 
tion 12 of the Encumbered Estates Act. 

The difficulty' which we feel about this 
argument is that we have not before us 
the full record of the proceedings in the 
Court of the Special Judge. We observe 
from the order of the Special Judge that 
the application which was made under 
the Act on behalf of the plaintiff Chhidda 
(who was at that time a minor) was made 
by onejujhar Singh who, strangely enough, 
was acting in those very proceedings on 
behalf of his own father, Gopal Singh, who 
w ’s one of the persons who was pressing 
his claims against Chhiddu’s estate. This 
fact attracted the notice of the learned 
Jud^e, but he appears to have thought it 
no harm to act upon the application, 
although it was made by a person ap¬ 
parently unauthorized. 

We might, in the first instance, assume, 
that proceedings were regularly taken 
under the Special Act, but the presump¬ 
tion must be overturned when we find 
it clearly stated that the person who was 
acting for the minor Cbhiddu as his next 
friend was also acting in the same pro¬ 
ceedings as the agent of one of the opposite 
parties. 

In tbe circumstances we hold that these 
proceedings were not regularly’ taken, and 
that consequently, we are not in a position 
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to conclude that this patti ular mortgage 
debt With which we are now concerned 
became ddy discharged under the provi¬ 
sions of Section 12 of the Special Act. 

The result, therefore. U that the mort¬ 
gage deed is held to be a genuine docu¬ 
ment and the mortgage debt is still out¬ 
standing. 

We think the plaintiff is ent’tlei to 
a decree for redemption, and we order 
accordingly- The appeal is allowed. The 
de.ree of the Court bel^w is set as’de, 
and it is ordered that a decree for redemp¬ 
tion be drawn up in favour of the pliinti r. 
The pi lin’i f must pay Rs. 2.100. We 
give six months from the date of th s 
decree for payment: 

Hav’ng regard to all the circumstances, 
and in pir'icaLir to the fact that the 
pliiitiff has stroiely pre sed his cse for 
redemption without payment of any sum, 
we think it proper to direct thrt the par¬ 
ties do bear their own costs both here and 
in the Court below, 

The office will prepare a decree in 
terms of O. XXXIV, r. 7, Civil Procedure 
Code. 

Z. K. 

Appeal allowed. 


PRIVY COUNCIL. 

Appear prom the Lower Burma Chief 

Court. 

April 30. 1Q23. 

Present: —Lord Buckm.ister, Lord 
Sumner, Sir John Edge, Mr. Ameer Ali 

and Lord Salvesen. 

MIRZA MAHOMED and another— 

Appellants 

versus 

The OFFICIAL ASSIGNEE- 

RESPONDENT. 

Muhammadan Law — Will , construction of —Wakf 
—Bequest whether ofproperty or of value — Estate 
realised by administrator — interest , whether pay - 
able . 
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A Muhammadan testator by his Will l it on<‘- 
tliird 01 hi-> property, of wlii« li he was com pet nt 
todi. posi'■, for ill irit..b\- pi rpos s. Th' wh. h of 
the pr. p r>y was ;iflcr l.i.' ueaili r^alitcd by 1.is 
admuii. t rator: 

Hehl,(\) 1h.1t th- chanty was and had through- 
out been entitled to on*-t 1 ird <f the el ate of the 
deceased and not merely to a sum representing 
the value of one-third of ihe estate at the date of 
the testator’s death; [p. 75 ' , “> 1 . I.] 

(2) that the charity was, ther fc.re, entitled to 
one-third of the total realizations of the (state 
plus interest from the date ot realization till the 
date of payment. (_p. 756. eol. 1.] 

Appeal from a judgment and decree of 
the Lower Burma Chief Coni. 

Messrs . K. Mic'ic/iv, A'.C.,and Warwick 
D y at>er, for th* Appell nFs 

Messrs. 4 . M. Dun tie, K. C and Gerald 
Liwreitce, for ti e Res*vndent. 

JUDGMENT. 

Lord Buckmaster.— The dispute that has 
given rise to these appeals is due to the 
manner in which the estate of one Yocoob 
Ali, has been odmi listered by h s repre¬ 
sentatives. He di-d on the 15th Mey 1865 
having made a Will dated on the 3 r d of 
the preceding Januaiy by which he left 
one-third of the portion of the property, 
of which he was competent t c dispose, 
to be dealt with for charitable purposes. 
His executor was one Abdul Hussein, 
who, in 1S73, bought out of the estate 
certain property known as the Puzandaung 
property, and then died on the 2nd April 
1879. One Hijee Mahomed Hady be¬ 
came administrator de bonis non to the 
estate of Yacoob Ali in September of 
1884 and he then sold all the remaining 
asset’s of the estate except the Tuzand- 
aung property, for a sum, one third of 
which represented Rs. 1,64,000. There 
n?ver appears to have been any appropria¬ 
tion of any part of the estate to the charity 
anti n° proper administration has ever 
taken place, but Hady having become in¬ 
solvent, the Official Ass gnee, who is the 
respondent in the main appeal, instituted 
the suit out of which the appeals have 

a risen ask n? for, among other things, a 
declaiation that the gift to the charity was 
bad and that a partition of the estate.. 

should take place . . 

The Court of first instance decidedtha/fc•. 
the gift to the charity was good and; 
directed that the chanty should be en-, 
titled to one-third of tfie estate of. the- 
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testator as it existed at the date of his 
death. In other words it assumed that 
the effect of the W ill was to give to the 
charity, n»t one-third part of the estate, 
but a sum that would be measured by 
ascertaining what one-third part of the 
estate would be at the date when he died. 
Their Lordships think that the Will is 
incapable of bearing any such interpreta¬ 
tion and that the charity is, and has been 
throughout, entitled to one-third ol the 
whole of the estate. 

That view appears to have been taken 
by the Appellate Side of the Chief Court, 
who reversed the judgment of the Court 
of first instance in this respect, but the 
Chief Court judgment only gave to the 
charity one-third of the Puzandaung 
property. That was an obvious m : st?ke 
because they clearly were entitled also 
to one-third of the other property which 
had been all realised in 18S4. How it 
was that that mistake arose is not clear. 
It may have been an oversight. At any 
rate it justified the appellants in coming 
before the Board and asking that their 
rights mignt be more exactly defined. 

Their Lordships have heard what has to 
be said against this application by the 
respondent and they can find no answer 
to it. In their opinion the appellants, on 
account of the wakfs created by Aza 
Yacoob Ali and Abdul Hoosain, are en¬ 
titled to the Rs. 1,64,600 representing 
one-third of the proceeds o t the property 
which was realised in 1884, together with 
interest on that sum at 6 per cent, from 
that date down to now; and also to one- 
third of the Puzandaung property ; and 
also to 21 f256ths of the remaining two-third s 
of the above mentioned proceeds, together 
with interest; and also to 2i/256ths of the 
remaining two-thirds of the Puzandaung 
property ; they are also entitled to have 
an account of the rents and pro fits received 
from the property by Hady from 
1884, and his representative is entitled 
to have set against those rents and profits 
all moneys properly paid on account of 
the estate, the balance as to one-third 
and 2i-256ths of the remain'ng two-thirds, 
after giving credit for any sums paid in 
respect of the two wakfs, to belong to 
the appellants on account of the wakjs. 
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w'.tb interest at 6 per cent, on such sums 
running from the end of each year. 

T'rere will be a charge on the bankrupt's 
estate in respect of the total amount due 
to the appellants under this judgment for 
principal and interest. 

With rego rd to the costs it appears that 
the Chief Court gave the costs out of 
the estate, and that order will not be in- 
terlered with, but the respondent will 
hr ve to pay the costs of the main apper.l. 

There is a cross-appeal which involves 
nothing beyond the points already men¬ 
tioned by the respondent and that appeal 
must be dismissed with costs. 

Their lordships will humbly advise His 
Majesty accordingly. 

z. k. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Waterhouse & Co. 

Solicitors for the Respondents:—Messrs. 
Light and Fulton. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1519 of 192 n 

March 23, 1923. 

Present /—Mr. Justice Rafique. 
KASHI RAI— Plaintiff—Appellant 

versus 

Musammat KALI KUKRI and others— 
Defendants—Respondents. 

Civil Procedure Code (Aft V of 1908), s, II— 
Re9 jndic.ta— Declaration, suit for, dismissal o ( — 
Possession, suit for, on same ground*, whether 
barred. 
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Plaintiff brought a suit for a declaration that he 
\ras occupancy tenant of a certain holding. Tho 
Court went into the merits of the case and dismiss¬ 
ed the suit. He then brought a suit for possession 
of the holding against the same defendants and on 
the same all gations which he had put forward in 
the declaratory suit, and contended that his pre¬ 
vious suit should have been dismissed on the 
ground that he was not in possession of the hold¬ 
ing and that the Court had erred in deciding the 
suit on thi merits and the matter was not, there¬ 
fore, res judicata: 

Held, that the matters raised in the subsequent 
suit being the same as those raised in the former 
suit and having been decided in the former suit, 
they operated as res judicata, [p. 758, col. 1.] 

Appeal against a decree of the Officiat¬ 
ing Sub-Judge. Azamgarh, dated the 24th 
August 1921. 

Mr. Hart bins Sahat, for the Appellant, 

Mr. Hamid Hasan , for the Respondents. 

JUDGMENT. —One Lachhmi Rai was 
the owner of an occupancy holding % and 
diedsome time ago leaving him surviving a 
widow of the name of Kali Kuari. She 
executed a deed of relinquishment in res¬ 
pect of the said holding on the 21st March 
1918, in favour of the zemindars. On the 
nth December 1918 the zemindars 
brought a suit in the Revenue Court 
under section 58 of the Rent Act for the 
ejectment of one Kashi Rai describing 
him as a sub-tenant. The latter pleaded 
that he was the principal tenant and 
that Musammat Kali had no right to 
execute a deed of relinquishment in res¬ 
pect of the holding in question, nor conId 
such a deed convey any interest to the 
zemindars. The Revenue Court tried the 
case ex parte as Kashi Rai did not de¬ 
fend the suit and the claim of the 
zemindars was decreed and Kashi Rai was 
ejected. On the 21st March 1919 Kashi 
Rai brought a suit in the Court of the 
Minsif of Azimgarh lor a declaration 
that he was the chief tenant of the oc¬ 
cupancy holding in question, that Musam¬ 
mat Kali had no right or interest in 
the said holding and could not execute 
a deed oi relinquishment in respect of 
the holding i.i question. He based his 
claim on the allegation that he was a 
cousin of the deceased husband of Mus¬ 
ammat Kali and was joint with him in 

cultivations The claim was brought again st 


Musammat Kali and the zemindars. Tie 
defendants denied the allegations of Kaj-hi 
Rai and the suit was tried on the merits. 
Both parties gave evidence in support of 
their respective statements. The Court 
of first instance d smissed the claim hold¬ 
ing that none of the allegations made in 
the plaint had been made out. On 
appeal the judgment of the First Court 
was upheld. On the 9th September 
1920 the suit out of which this appeal 
has arisen was brought by the same 
Kashi Rai against the same defendants, 
namely, Musammat Kali and the zemin¬ 
dars for the possession of the occupancy 
holding on the allegations made in the 
former suit. The defendants resisted 
the claim on the pleas urged by them 
in the former suit aud added that the 
present suit was barred by the principles 
of res judicata. This present suit came 
on for hearing before the same presiding 
officer who had tried the first suit. He 
again recorded the evidence for the parties 
and gave his opinion on all the issues 
raised in the case. He came to the con¬ 
clusion that the plaintiff Kashi Rai had 
failed to prove his allegation that he was 
joint in cultivation with the deceased 
husband oi Musammat Kali or that he 
was the chief tenant of the occupancy 
holding in question. The learned Munsif 
further held that the present suit was 
barred under section 11 cf the Code of 
Civil Procedure. On appeal by Kashi 
Rai the learned Subordinate Judge agreed 
with all the findings of the First Court 
both with regard to fact and law, and 
dhnrssed the appeal. Kashi Rai in second 

appeal to this Court contends that his 
suit is not barred under section it of the 
Code of Civil Procedure. The argument 
for him is that the former suit was one 
for declaration while the present suit i s 
for possession. In the former suit it 
was not necessary for the Court to ex- 
piess any opinion on the merits of the 
case as the claim of the plaintiff-appellant 
would have failed cnthe ground that n e 
could not sue for a mere declaration only 
while he was out of possession. 

I do not think that the contention for 
the plaintiff-appellant is sound. The 
learned Munsif received evidence on all 
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the issues raised i.i the former su : t and 
gave his «>r>i iioti upon them. F.ven if 
thi former case cor-M have been disposed 
of merely on the ground that a suit for 
a declaration was not maintainable in¬ 
asmuch as the plaintiff was out of posses¬ 
sion, the Court could and did decide all 
the issues raised in the case. The fact 
that the issues raised in the case were 
decided would have to le taken into 
consideration in discussing the quest’on 
wheth r the present suit is barred by res 
udicata. I am of opinion that as the 
makers raised now in the present suit are 
the same as those raised in the fo'mer 
suit and \v re decided between the parties, 
the de. i-ioa in the former suit operates 
as r. s judicata aga nst the plaintiff. But 
apa r t from ihe plea of res judicata , the 
fact remains th’t both the lower Courts 
have pronounced an opinion on themerts 
of the case against ihe pla ntiff. Even 
Were h- lo su ceed on h s objection tha* - 
his claim is not barred by res judicata , bis 
appeal would still iail inasmuch as the 
findings of the Courts below on the merits 
a r e agiinsr 1 im and he cannot chalhive 
them .n sec n-l appeal. The rpcpal iails 
aid is dismissed with costs including, lees 
in this Couiton the higher scale. 

Appeal dismissed. 

Z. K. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2125 and 2126 

of 1920. 

March 23, 1923. 

Present : —Justice Sir W illiam Ayling, Kt., 
and Mr. Justice. Odgers. 

PEDDI TOERAYYA and others— 
Defendants Nos. 4 to 6— 
Appellants 

versus 

KOKUMANU TIRUPATIRAYUDU— 
Plaintiff—respondent. 

Hindu Law — Widow — -Swronder—Device to share 
estate between widow and ritersioners, validity of — 
Estoppel. 

By an arrangement between the widow and 
reversioners of a deceased Hindu, the ]att» t's 
estate was-divided up tel ween one of the rever¬ 
sioners and a relative of the widow, the plaintiff, 
anoth-r reversion'r being coupeniatrd ty the 
execution in his favour of a pr< missory-note lo 
be met 011 of Ihe ir ccme of Ihe estate ; 

Held, (1) that the anangi ment between the 
rev rsi. ners ai.d th wide w was not a b(tta fide 
surret d r with th assert of the rr a eisii ners to 
which effect could be given; Ip. 759. col. 1.] 

Kansas ami Gounden v. Nachiappa Gourd, ■> 1,50 
Ind. Cas. 498; (j 919) M. W. N. 262. 42 M. 523. 36 
M. L. J • 403; 17 A. L. J 536; 29 C. L. J 539. 21 
Be m. L. R. 640; 23 C. W. N. 777; 26 M. L. T. 5; 
10L. W. 105; 46 I. A. 72 (P. C.), follow* d. 

(2) that the pla ntiff was not «stepped from 
question.ng the arrangement, [p. 759, c 0 1.2.J 

Second appeals against a decree of the 
District Court, Guntur, in Appeal Suit 
Nos. 168 and 201 of 19x0, preferred against 
a decree of the Court of the Third Tem¬ 
poral}’ Subordinate Judge, Guntur, in 
Original Suit No. 18 of 1919. 




Messrs. T. V. Venkalarama Atyar and 
T. V. Ramanatha Iyer . for the Appellant. 

Mr. P. Narayanamurlhy, for the Respond¬ 
ent. 


JUDGMENT. — We have had the benefit 
of a long argument by the Bar, but when 
the facts are properly appreciated we think 
the case presents no difficult} at all. 
The facts are these. The plaint property 
is the estate of one Ankamma. He died 


leaving a son, who also died shortly after, 
and a widow, named Mangamma. He 
also left two divided brothers, plaintiff 
and Appayya; since deceased. The third 
defendant is the son of Appayya: the 
first defendant is the son of Mangaxnma's 
sister a nd the second defendant Is the sob 
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of the first defendant. In 1903. tlie 
members of this family entered into an 
agreement which is set forth in two docu¬ 
ments, Exhibit* I and V. In Exh bit V 
Mangaroma made a gift of all the immove¬ 
able property left by her husband in e*p.al 
shares to her own sister’s son, the first 
defendant, and to the third defendant, 
the son of her husband's brother. Out of 
the properties so gifted, it was provided 
that a small portion should be kept and 
enjoyed by her for her maintenance during 
her life. At the same time, plaintiff and 
Appayya executed a deed of release of 
their reversionary right in favour of the 
first and third defendants. This is Exhibit 
I. One day earlier than this, Ma ngamma 
executed a promissory-note in favour of 
the plaintiff for Rs. 1,200. Under Exhibit 
I, plaintiff and Appayya wer e to receive 
a payment of Rs. 300, between them. 
Whether this was actually paid or not 
was not found by the lower Courts; but it 
has been found, and we must accept the 
finding, that the consideration for the 
plaintiff's executing the deed of release by 
Exhibit I, was the sum of Rs. i,2co, 
payment of whien Mangamma undertook 
by the promissory-note, to which we have 
referred. A little consideration will show 
the nature of these transacts. 
Ankamma’s estate was divided up. Had 
of it went to the son of one of hs surviving 
brothers the third defendant and the 
other half went to Mangamma s nephew 
who had no right to it at all. The plaint¬ 
iff, his other brother was to receive com¬ 
pensation by payment of Rs. 1,200 whic 
was to be met, as the lower Courts found, 
out of the income of the estate. In other 
wards, it was clearly a device to divide 
the estate between the reversioners and 
widow and as such it is an arrangement 
which cannot be held to be a bona fide 
surrender with the assent of the rever¬ 
sioners, to which effect can be given. 
[Vide the remarks of their Lordships ol 
the Privy Council in Ran^asami Gounden 
v. Nachiafipa Gounden (1).] That is to 


say, the gift by Exhibit V is absolutely 
invalid and can he: iven no effect at all. 
It has been argued b;*f -re us that althnj.U 
Exhibit V is void and has r.o effect, yet 
the p!a ; nt : ff who has cor sc 1 ted to it in 
Exh’bit I should le ln-ld to be estopi ed 
from pre’erri'g the jrcs<nt cairn. We 
do not think this is so. Estopj el is an 
equitable relief and in the present case 
it is dear that the defendants are not 
entitled to it. As wc ha\e already said 
under this scheme, the plaintiff was to 
receive compensation in the shape of the 
payment of Rs. 1.200 guaranteed by the 
promissory-note. But, as a matter of 
fact, when the plaintiff si ed on that pro¬ 
missory note and got a decree, ho was 
prevei.ted from recover ng anything under 
his decree by the action ol the deh-udants 
who promptly laid claim to the properly 
which he attached in execution, a! eging 
that it was theiis and not that of the 
widow, the promisor under the note. 
That is to say, the plaintiff was, by the 
action of the defendants, practically 
cheated out of his share of the spoil and 
in these circumstances, it would be most 
inequitable to allow the p’ea of estoj pel 
which they now <=eek to set up aga nst 
him. We think that the deer* e .of the 
low r Couit is correct and tlie * present 
second appeal is dismissed with costs. 

Second Appeal No. 2126 of T9-0 fdlcws 
the decision of Secoi d Appeal No. 2125 and 
this is also dismissed with costs. 

z. k. Appeals dismissed. 


2621 4* 


(i)«o Ind. Cm. 4981 (1919) Mj W. N, 

M. 5231 3 *.M. L. J. 493* X 7 ( A ; JL. J• 53 6 ! 2 9 C* L J. 
■4<v Bom. LL640; 23 C. W. N, 7771 

If. T. |110 L. Wr 195; 4*-EA. 7* (?• 




INDIAN CASES; 


[* 9*3 


760 

JOIHU RAJ v. BHABHUTI 1<AI. 


ALLAEABAD HIGH COURT. 

Second Civil Appeal No. 1594 of 1921. 

April 13, 1923. 

Present /—Mr. Justice Daniels. 
JOKHU RAI and others—Plaintiffs 

—Appellants 
versus 

BHABRUTI RAI and others — 

Defendants—Respondents. 

Agra Tenancy Act (II of 1901), 5. 194— Co¬ 
sharers — Death of tenant without heirs — Co-sharer, 
right of. to eject persons in occupation—Partition 
informal — Phatbandi, effect of. 

Where there are a large number of co-sharers in 
a village an informal partition between the co- 
sharers is the only meaus by which the rent can 
be realised and the revenue paid. Where such 
a partition or phatbandi has been in existence and 
recognised in a village for a long time, it is quite 
sufficient to entitle a co-sharer in whose share 
particular plots fall to collect the rent and eject 
the tenants of those plots, and the land is not 
removed from his share merely because a particular 
tenant happens to die without heirs. 

Second appeal against a decree of the 
District Judge, Ghaz’pur, dated the 2oth 
July 1921. 

Mr. U. S. Bajpai, for the Appellants. 

Mr. M.L. Agarwala , for the Respond¬ 
ents. 

JUDGMENT. —This is ail appeal by the 
plaintiffs iu a suit for ejectment of non¬ 
occupancy tenants under sections 58 and 
63 of the Tenancy Act. The suit was 
decreed by the Trial Court but lias been 
dismissed by the lower Appellate Court. 
It is common gronnd that the plots in 
suit were held by one Musammat Sugandhia 
an occupancy-tenant and that the entire 
lent of the plot was realised by the 
plaintiffs. On Sugandhia *s death the 
defendants took possession of the plot 
claiming to have succeeded to Musammat 
Sugandhia's occupancy tenancy, i here 
was a dispute in the Revenue Courts 
regarding the entry to be made in the 
papers with the result that the defendants 
were recorded as non-occupancy tenants. 
On the plaintiffs subsequently suing to 
eject them they changed their ground and 
alleged that they were in possession as 
co-sharers. That they have a proprietory 
share in the village is not in dispute. 

The learned District Judge has dismiss¬ 
ed the suit mainly on the ground that 
in his opinion the plaintiffs alone were 
not entitled to sue under section 194 of 


the Tenancy Act. He also holds, however* 
that the defendants took possession of 
the land as co-sharers. If this latter 
finding is one of fact it concludes the 
appeal. It appeals to me, however, that 
in this case the conclusion at which Ihe 
learned District Judj e has arrived is really 
a conclusion of law from facts which 
are practically undisputed. The learned 
District Judge considers that when 
Musammat Sugandhia died her holding 
escheated to the entire proprietary body 
consisting of no less than 148 co-sharers 
and that unless a contract of tenancy 
between the defendants and these 148 
co-sharers could be established the 
defendants could not be treated as tenants 
of the plot. This reasoning goes in the 
teeth of the admitted actions of the 
defendants themselves. When they took 
possession of the land the character in 
which they took possession was that of 
successors to Musammat Sugandhia who 
was tenant of the land, ar.d the onlj r 
question in dispute between them and the 
plaintiffs was whether the tenancy was 
an occupancy or a non-occupancv one. 

The finding as to the right of. the 
plaintiff to sue is also, in my opinion, 
legally unsound. Indeed if the view taken 
by learned Judge were correct it would 
be impossible for all the Zemitidars to 
arrange for cultivation at all in the 
eastern districts were the lumber of 
co-sharers sometimes amounts to hundreds. 
In this case it is stated by the leaded 
District Judge in his judgment that there 
are 148 co-sbaiers. In this state of things 
a.i infoimal partition between the 
co-sharers is the only means by which 
the rent can be realised and the revenue 
paid. Such a partition or ph&tbanai is in 
existence in this village and as stated by 
the Trial Court is formally recorded in 
the wajib-ul-arz which says: 

“ Each co-sharer by a verbal phatbandi 
which is in force for a long time collects 
rent of his own share separately from the 
tenants.” When the learred Judge says 
that there has been no partition he means 
that there has been no formal partition 
carried out under the provisions of 
Chapter VII of the Land Revenue Act; 
but a phatbandi of this kind which has 
been in force for over forty years (the 



S. yohjfl INDIA* 

f KADER NATH SINGH Vi GAR RAD. 

wajib-uLarx is dated 1881) is quite 
sufficient to entitle the co-sharer in whose 
share particular plots fall to collect the 
rents and eject the tenants of those plots, 
and the land is not removed from liis 
share merely because a particular tenant 
happens to die without heirs. 

The learned Judge’s decree is clearly 
erroneous ana I set it aside and restore 
the decree of the Trial Court with costs 
in all Courts. 

I have not thought it necessary to 
discuss the preliminary plea that no 
appeal lay to the Court below because 
there is no substance in it. A question 
of proprietary right was clearly raised 
within the meaning of section 177 ( b). 

Appeal allowed. 

2. K. 


LOWER BURMA CHIEF COURT. 

Civil Revision No. 79 of 1922. 

May 26, 1922. 

Present: —Mr. Justice Pratt. 

KADRR NATH SINGH— Applicant 

versus 

W. C. GARRAD— Respondent. 

Negotiable Instruments Act (XXVI of t88i), 
s. 87— Promissory-note—Alteration of date of 
execution, whether material alteration. 

The alteration of th.' date of execution of a 
promissory-note is a material alti ration within 
the meaning of section 87 of the Negotiable 
Instruments Act. 

. Civil revision of the judgment passed 
by the First Additional Judge of the Court 
of Small Causes, Rangoon. 

Mr. N. N. Sen t for the Applicant. 

JUDGMENT. —The Trial Court has held 
that the promissory-notehas been material¬ 
ly altered by converting the year of exe¬ 
cution into 1920 instead of 1921, the last 
figure T i " being converted ialoa^o". 
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I am asked to hold that this is not 
a material alteration within the meaning 
of section 87 of the Negotiable Instru¬ 
ments Act. 

The effect of the alteration of the date 
would be to make the executant liable for 
an additional year’s interest if the altered 
date we*e accepted as the real date of 
execution. 

I have no hesitation in holding that this 
•amounts to a material alteration of the 
note. 

The application is dismissed. 

Application dismissed, 

Z. K. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil revision No. 219 of 192 z-, 
DeC2mber 9, 1922. 

Present:— Mr. Batten, J. C. 

Pa nd it L AXMI N A R A Y A N—App Lie ant 

versus 

RAMRATAN —Non-Applicant. 

Civil Procedure Code (Act V of 1908). O. I, 
rr. 3, 5— Suit for recoveyy o / single plot of land — 
Several defendants claiming different portions — 
Misjoinder of parties and causes of action. 

A plaintiff can bring one suit frr recovery of 
possession of a single plot oi land against «ev< ral 
dtf-ndai*.ts setting up titles to differ<nt portions 
of the same. Such a suit is not bad for mis¬ 
joinder of defendants or causes of action. 

Ishan Chunder Hazra v. Rameswar Mandol, 24 
C. 831; 12 Ind. Dl c. (n. s.) 1221, Nando Kumar 
Naskerv. Banomuli Gayan, 29 C. 871, followed. 

Afzal Shah v. Lachmi Narain, 42 Ind. Cas. 
856; 40 A. 7: 15 A. L. J. 809, ao t followed. 

Umabai y. Bhavu Balvant, 3 Tnd. Cas. 1651 34 

B. 33 s ; 11 B om. L. R. 409 , distinguished. 

Civil revision against an order of the 
M.msif, Harda, dated the loth of August 
1922. 

Mr. J. Sen, for th« Applicant. 

Mr. Fida Ali, for the Noa-Applicant. 

JUDGMENT.—In this case the plaintiff; 
the malguzaf, sues for possession of 
single plot of land, od which each 
of the three defendants has con- 
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strucied fthalas. He also asked lor some 
subsidiary reliefs. The plaintiff alleged 
ccnspiracv ai d collusion between the 
three defendants, but this he has failed 
to prove. Ihe learned Munsif has held 
the suit to be bad for multifariousness of 
defendants and causes'of action and has 
called upon the plaintiff to elect as to 
which d ( *- r dant he shall proceed against. 
The learned Munsif has held that 0 , 1 , 
r. 3. does not permit of the suit hav¬ 
ing been brought as it is, and that O. 
JI^ r . 3, is not applicable. The plaintiff 
seeks revision, and does not rely upon 
O. II, r. 3, but on O. I, r. 3. read with 
O. I, r. 5. In Ishan Chundtr Hazra. v. 
Rimes war Mond'l (i), a case like the 
present, it wa 9 held that there was one 
common cause of action r.ot separate and 
dUtiuct causes of action. In Nutuio 

Kumar Nasker v. Banomali Gayan (2), 
where the claim was of the same 
as in the present case, it was held that 
the suit was not bad for misjomder of 
causes of action, ft was observed : What 
he is entitled to cla^m is the teco very of 
possess on of his land as a whole and not 
in I ragmen's,” and "it is a matter of 
indifference to him upon what grounds 
the a fferent persons in possession may 
seek to justify the wrongful disposses¬ 
sion of what is h s.” A different view was 
J , n . A f Z al Si ah v. Lachmi Narain 

( 3 ) VL but after careful consideration it 
6,9 nrc me that the Calcutta view is 

tT more correct. In Umabal v Bk«m 

Batvant (4) the facts were quite different 
fnd do not help us in the present case, 
'md it may be noted that the view of 
the law there taken was dissented from 
in Ramendra Nath Roy v. Brojcndra Nath 

I do not think it necessary to 
repeat 5 all the arguments for the view 
taken in Nnndo Kumar Nask:r v. Banomall 
Gayan la); it is sufficient for me to say 

that I respectfully agree with therm In 
the present case all the land of which 


(r) 24C. 83x1 12 Ind.Dec. (N.S.) I 22 t: 

Aa^AdXas. 8561 40 A. 7: *5 A. L. J. Soq. 

<4) 3 Ind. Cas. 1651 34 B * 35 ®J 1X Bom. L. R; 
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possession is claimed is situated in one 
plot, and the reasoning in the Calcutta 
case is peculiarly applicable. 

I set aside the order of the Munsif 
dated 10th August 1922 and direct him 
to proceed with the suit against all the 
defendants. The non-applicant will hear 
his own and the applicant's costs in this 
Court. 1 fix the Pleader’s fee at Rs. 15. 

N. h. Revision allowed. 


LAHORE HIGH COURT. 

Miscellaneous Civil Application 
No. 672 of 1922. 

January 29, 1923. 

Presen t: —Mr. Justice Broadway, 

Khwaja AHAD Sr AH—Defendant- 

Petitioner 

versus 

Musammat AYSHAN BBGUM- Plaintiff 

—Respondent. 

Civil Procedure Cods (Act V of 190S), s. 24— 
Transfer of suit—Apprehension of patty. 

Tn dealing with an application for the transfer 
of a suit it is the appr< tension on the part of the 
applicant that he will not get a fair and impartial 
trial of the suit in the Court in which it is pending 
that should receive consideration, but the appre¬ 
hension must be such as a reason able man might 
reasonably be expected to entertain. 

Miscellaneous Civil Application for 
transfer of the case from the Court of the. 
Senior Sub-Judge, Ludhiana, to some 
other competent Court. 

Mr. Barkat All, for the Petitioner. 

Mr. Abdul Hai, for the Respondent. 

ORDER.—This is an application under 
section 24 of the Code of Civil Procedure 
for the transfer of a case from the Court 
of the Senior Subordinate Judge at 
Ludhiana. It appears that on the 20th 
July 1922, one Musammat Aishan Begum, 
wife of Mahmud Shah, instituted a suit 
for the recovery of certain property im¬ 
pleading Khwaja Ahad Shah and his wife 
Musammat Taj Bibi as defendants. 
Musammat A»ha» Begum is the daughtes 
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of Khwaja A had Shah by his first wife 
Mu tarn mat Jannat Bibi. Before issues 
were settled on the 20th October 1922, 
Khwaja Ahad Shah filed an application 
before the Senior Subordinate Judge in 
which he suggested to the said officer that 
as he, the said officer, was connected with 
the family of the parties in the case he 
should not try it. Upon this application 
the presiding officer recorded an order in 
which he stated that his connection with 
the family of the parties was not such as 
precluded him from dealing with (he case 
but that he had no special desire to keep 
the case on his file and that Khwaja .-'.had 
Shah should move the District J udge under 
section 24, Civil Procedure Code, if he 
saw fit. 

Instead of adopting the suggestion, on 
the 1st November 1Q22, Khwaja Ahad 
Shah asked for a 1 adjournment in order 
to enable him to move the High Court. 
This adjournment was dis llowed < n the 
ground, admittedly, that there was no 
provision in the Civil Procedure Code under 
which it could be granted. On the 13th 
November iq?2 this application was 
filed in the High Court on behalf of 
Khwaja Ahad Shah, supported by an 
affidavit sworn to by that gentleman, 
and is now before me for disposal. The 
grounds alleged for the transfer are that 
the Senior Subordinate Judge, Mir It ad 
Ullah, is related to Khwaja Shamas-ud-din 
of ivUdhiana and that the said Khwaja 
Shamas-ud Din is also related to Khwaja 
Ahad Shah. It is alleged that Khwaja 
Shamas-ud-din and his other rel t ves are 
at enmity with Kkwaja Ahad Sh^h be¬ 
cause in 1916 Khwaja Ahad Shah was 
asked to support the candidatt re of Khan 
Bahadur Sheikh Ghulam Sadiq at a Council 
Election but instead of doing so, Khwaja 
Ahad Shah supported the rival candidate 
Raizada Bhagat Ram. This action of the 
petitioner’s, he said, has caused bitter hos¬ 
tility to spring up against him, so much 
so that in 1920 when the petitioner was a 
candidate for Election to the Council of 
State in opposition to Sir Nawab Zu fikar 
Ali Khan, Shaikh Ghulam Sadiq .and 
Khwaja Shamas-ud-din actively supported 
the latter candidate, a brother-in-law of 
Mir ibad Ullah actually voting for the said 
candidate. 


Mr. Bnrk.it Ali for the petitioner has 
contended that in the above circumstances 
the petitioner has reason -Me apprehen¬ 
sion that he will not rece've impartial 
justice at the h nds of the Senior 
Subordinate Judge. No actu .1 lias on 

P !r ‘ v £ d t " h was 

aPeged, but it was stated that in the 
circumstances the petitioner felt that he 
could not place that impl cit reliance on 
the impartiality of the Tribunal that was 
necessary. The usual authorities were 
cited in order to emphasize the fact that 
it is the reasonable apprehension on the 
part of the litigant that should receive 
consideration in such matters. With this 
view I agree, but the same authorities have 
also pointed out that ibe apprehension 
must be such as a reasonable man might 
reasonably be expected to have. Klwaja 
Ahad Shall is a man of position and 
education and it is a little diificult to 
understand why he should have any 
reasonable apprehension that Mir Ibad 
Ullah will not deal fairly with the case 
before him. 

On the other hand the Senior Subordinate 
judge has admitted the relations!ip 
with Khwaja Shamas-ud-din that was 
alleged in the affidavit. After a careful 
consideration of the entire matter, it serins 
to me, however, that it would be better 
for Mir Ibad Ullah him* elf not to be 
forced to try this particular case. His 
relationship with the parties has been 
frankly admitted by hm and h e 

himself is not anxious to proceed with 
the ca?e. 

In these circumstances, although lam 
inclined to think that the position taken 
by the petitioner is perhaps a little un¬ 
necessary, in consideration for the Senior 
Subordinate Judge himself I transfer 
this case to JuUundur. The learned 
District Judge of that District will decide 
which of the Subordinate Judges under 
him is to deal with the case. 

*• Case transferred . 
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MADRAS HIGH COURT. 

Original Side Appeal No. 16 of 1933. 

October 5, 1923. 

Present : —Sir Walter Salis Schwabe, Kt., 
Chief Justice, and Mr. Justice Waller. 

Syed Ah AG AN SAHIB— Plaintiff- 

Appellant 

versus 

ABDUL MAJID KHAN SAHIB— 

DEFENDANT—RESPONDENT. 

Execution of decree — Money-decree—Power of 
Court to stay execution against person of judgment- 
debtor on terms—Right of decree-holder to ehet his 
remedies. 

There is no power in a Court to stay execution 
o£ a money-decree against the person of the judg¬ 
ment-debtor on terms of his making part payment 
until the judgment-creditor proceeds in execution 
and sells the judgment-debtor’s immoveable pro¬ 
perty. 

It is for the judgment-creditor to elect his 
remedies in execution subject to such rules as 
may govern a particular case. 

Appeal from the order of Mi - . Justice 
Kumaraswami Sastri, dated the 22nd De¬ 
cember 1922, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
Court, in Civil Suit No. 303 of 1920, 
(Original Side Appeal No. 37 of 1921). 

Mr. N. Rama Rao, for the -Appellant. 

Mr. C. Venkatasubbaranjiah, for the 
Respondent. 

JUDGMENT. 

Schwabe, C. J.— This is an appeal from 
an order of Kumaraswami Sastri, J., who 
has stayed execution of a decree for 
Rs. 4,000 against the person of the judg¬ 
ment-debtor, on terms of his paying 
Rs. 200 within 14 days, until the judg¬ 
ment-creditor proceeds in execution and 
sells the judgment-debtor’s immoveable 
pioperty. The judgment-creditor says that 
the immoveable property is worth nothing, 
it being mortgaged for more than its full 
value. The judgment-debtor says that he 
cannot find a purchaser for it, but that 
he cioes not want to risk himself going to 
prison. 

I can find no power in the Judge to 
make such an order. It is for the judg¬ 
ment-creditor to elect his remedies in exe¬ 
cution subject, of course, to such rules 
as there may be governing a particular 
case, but our attention has been called 
to no rule at all which would justify such an 
order as this. In my view, the order was 


wrong, and the appeal must be allowed 
with costs and the petition dismissed with 
costs. 

Waller, J. —I agree. 

v. n. v. Appeal allowed. 


LAHORE HIGH COURT. 

Civil Revision No. 925 of 1922. 

March 10, 1923. 

Present: —Mr. Justice Moti Sagar. 

The Firm SIT A RAM-RAM DHAN— 
Defendant.*?—Petitioners 

versus 

The Firm BENARSI DAS-PURAN 

CHAND— Plaintiffs—Respondents. 

Civil Procedure Code (Act V 0/1908), s$. 20, 115 
— Place of suing — Jurisdiction, order deciding — 
Revision—Interference by High Court. 

No hard and fast rule can be laid down as to 
whether a revision is competent against an 
erroneous order deciding that a Court has jurisdic¬ 
tion to try a suit, and e a. h case must be decided 
on its own merits. Ordinarily, however, inter¬ 
ference in revision is inadvisable in such cases 
and should only he exercised in e xccptional cases 
to remedy an injustice, [p. 765, e<,l. 1.] 

Jagan Nath-Dev an Chand v. Jzgon Rath-M s/t 
Chand, 71 Ind.Cas. 38, relied on. 

Where a clefcndantis by law entitled to have 
the case tried in his own Province it is a grave 
injustice to him to insist on its trial in another 
Province which will put him to very great expense, 
merely became the Trial Court has erroneously 
held that it has jurisdiction to try the case, 
[p. 765, coL 1.3 

Civil revision of an order of the Munsif, 
First Class, Jagraon, District Ludhiana, 
dated the 22nd November 1922. 

Mr. paRir Chand , for the Petitioners. 

Mr. J . G. Sethi, for the Respondents. 

JUDGMENT.—-This was a suit for the 
recovery of Rs. 406-2-3 on the allegations 
that the plaintiff's firm purchased certain 
goods at Patna and handed them over to 
the defendant’s firm at Patna for transmis¬ 
sion to Jagraon, that the defendant’s firm, 
instead of transmitting the goods which 
had been deposited with them by the 
plaintiff’s firm, sent other goods of an 
inferior quality to the plaintiffs and that 
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the latter were, therefore, entitled to 
recover the amount sued upon by way of 
damages. The suit was instituted in the 
Court of the Munsif at Jagraon in the 
Ludhiana District. The defendants raised 
a preliminary objection that the suit 
wa s not triable at Jagraon but should be 
instituted at Patna where the cause of 
action arose and where the defendants 
were res : ding and carrying on business. 
The Trial Court held that it was the 
inferior delivery of the goods at Jagraon 
which gave the plaintiffs a cause of action 
and that, therefore, the suit was main* ain- 
afcleat Jagraon. It is against this order 
that the present petition for revision is 
directed, and it is contend' d that the order 
of the Court below on the question of 
jurisdiction is erroneous. 

The first question for consideration is 
whether a revision is competent. A large 
number of authorities have been cited on 
this point by tile learned Counsel 011 both 
sides which it is difficult to reconcile ; 
but after carefully going over all these 
authorities I have arrived at the conclusion 
that no hard and fast rule can be laid 
down in such cases and that each case 
must be decided on its own merits. Ordi- 
narily, as held in Jagan Nath-Deivan Chattd 
v. Jagan Nath-Moti Chand (1), interference 
in revision is inadvisable in such cases 
and should only be exercised in exceptional 
cases to remedy an injustice. Now, if 
the defendant is by law entitled to have 
this case tried at Patna, it will be a 
grave injustice to him to insist on its 
trial in Jagraon which will put him to 
a very great expense merely because the 
learned Munsif has erroneously held that 
the Jagraon Court has jurisdiction. It 
will, therefore, be necessary to dispose of 
this application on the merits. No evi¬ 
dence was recorded in this case and it 
is impossible to come to a satisfactory 
conclusion in this state of affairs. After 
framing an issue on the question of juris¬ 
diction the learned Munsif postponed 
the case for arguments upon this point 
and did not call upon the parties to 
produce evidence upon the various points 
relating to the question of jurisdiction, 

<x) 71 Xnd i Cm. 38. 
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It is alleged by the plaintiffs’ Couusel 
before me that the delivery of goods at 
Jagraon was an essential part of the con¬ 
tract and that the payment of the price 
was also to be made at Jagraon where 
tlie Railway receipt was to be handed 
over to the plaintiffs through the Punjab 
National Bank. There is no evidence on 
the record in support of these allegations 
and it will, there 1 ore, be necessa iy to send 
the case back for further inquiry. The 
learned Munsif should have taken evidence 
as to whether the fbee of delivery was 
an essential part of the contract or not, 
and whether the payment ot the price at 
Jagraon was or was also not one of th? 
terms agreed upon at the time when the 
goods had been handed over to the de¬ 
fendants at Patna. 

T accordingly accept the revision, set 
aside the order of the Court below and 
direct that the learned Judge should take 
evidence upon these points and then 
proceed with the case or otherwise as may 
be decided upon after the evidence for 
the parties has been recorded. Costs will 
abide the event. 

z. K. 

Rev is io u accepted. 


MADRAS HIGH COURT. 

Civil. Revision Petition No. 251 

of 1922 
and 

Appear against Appellate Order 

No. 25 of 1922. 

September 5, 1923. 

Present .’—Mr. Justice Spencer and 
Mr. Justice Kumaraswami Sastri 

Thimmarazu venkatakuttumba 

RAO—Appellant—Petitione r 

versus 

THIMMARAZU VENTAPPaYYA and 

ANOTHER—PEI ITIONERS—RESPONDEN TS, 
Civil procedure Code (Act V of 1908), O. XX I , 
r. 89 — Payment of deposit money by Vakil’s elerh — 
Application, if incompetent* 
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An apnlica^i u uml'. r O. XXI, r. 89, Civil Pro¬ 
cedure C • ii-, m.idc by the mthorisecl Vakil of a 
p.-is -u «.• niit d to apply is not rvn.i* r« d incoxn- 
p t. nt merely hetan.t- the actual payment of the 
.1 po. it ::i'ii;r_v int o tii-a Tr usury was by a el - rk 
w 10 was nei n r a Pk a U r uor a rocogni c *.cl agent 
wi iii i t ie meaning of O. Ill, r. i. Civil Proce¬ 
dure Code. 

Petition tinier section 115 of Aet V o! 
iQ'iS and section 1 >7 of the Government 
of fr.dii Act. and Apneal agiinst Appellate 
Order praying the Hi h Court to revise 
an or ler o; the Court of the Subordinate 
Judge, Bezwadi. in Mi .cellmeous Appeal 
N). 4 of zgn, preferred agains: an order of 
the Court of the Di;t ici Munsif, Nuzvid, 
at Bczwada, in Civil MiiCedaneOaS Petition 
No. 2150 of 1920, in Original Suit No. 243 
or 1919. 

Mr. B. Somvyya, for the Petitioner. 
M»?*rs. P. Niny.im Murlhi and 

Kun \nn\, for the Respondent;. 

JUDGMENT.—The applic tion under 
O. XXI, r. Sg, Civil Procedure Code, was 
made by the authorised Vakil of a person 
ent.tled to apoly. We are not prepared 
to hold that the worts “on his depositing 
in Court” make the application incom¬ 
petent if the person who actuary pays 
the money in*:o th? Treasury is not a 
Pleader or recognised agent within the 
meaning of O. HI, r. 1. The dec sion in 
Sirvoi B:%2 »i v. Haider Shah (1) is dis- 
ti iguishab e by the fact that there the 
applic tion under the section of the Code 
was not a competent one. The lower 
Court ha; found that the payer in this 
case was the Vakil’s clerk. 

RTe IU of the Civil Rules of Practice 
oily requires that the lodgment schedule 
should be signed by the payer. It is 
mt questioned th ,t the money paid into 
Court wis that of the respondents. The 
applicant is the gUirdian of the persons 
entitled to apply, the money is their 
money; the mere fact that the Vakil 
seat the money by the hand of his 
clerk instead of taking it to the Court 
himself will not invalidate the applica¬ 
tion . 

The civil revision petition is dismissed 
with costs. The Civil Miscellaneous 
second appeal is also dismissed but with¬ 
out C 06 tS. 

ir. v. Petition dismissed . 

(1) 13 Ind.Cas* 404; 9 A. J. ia; 
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CHETTIAR; 

MADRAS HIGH COURT. 

Appeal against Order No. 213 of 1923. 

December 12, 1923. 

Present: —Mr. Justice Krisbnan and 
Mr. Justice Waller. 

SITHAMALIvI SUBBAYYER— 

D EFEND ANT— A PPELEANT 

versus 

M. E. M. RAMANATHAN CHETTIAR— 

Pi, ai ntif f—Res pondent. 

Civil Procedure Code (Act V of 1908), O. XI, 
r. 2 i, scope of—Applicability of rule to orders for 
production, — Production, order for, whether implies 
discovery or inspection, 

Uuder the Code of Civil Procedure an order for 
production of documents is quite different irom an 
order for discovery or an order for inspection and 
cannot be said to imply cither, [p. 7O7, col.2.] 

Order XI, r. 21 of th.* Code of Civil Proce¬ 
dure does not apply to cases of non-compliance 
with an order for production and refers only to 
orders for interrogatories, discovery or inspection, 
[p. 767, col. i.] 

Ram Nath v. Parabhu Dyal, 65 Ind. Cas. 661, dis¬ 
sented from. 

Lyalpur Sugar Mills & Co. v. Rant Chandra 
Qur Sahai Cotton Mills & Co., 67 Ind. Cao. 73; 
44 A. 565; 20 A.h. J. 422; (1922) A. I. R. (A.) 235, 
followed. 

There are several ways of making a party produce 
a docum.nt shown to be in his possession and for 
which privilege is not established; and the pre¬ 
sumption that arises against a party who is called 
u.ion and d .es not produce a document in his 
possession or power is in itself of serious con¬ 
sequence to him. [p. 767, col. 2.] 

Appeal against an order of the Court 
of the Second Additional Subordinate 
Judge, Madu ra, dated the 10th April i 9 - 3 » in 
Interlocutory Application No. 100 of T 9 2, 3 > 
in Original Suit No. 5 of 1922. 

Messrs. K. V. Krishnaswami Iyer and 
C. A. Seshagiri Sastriar, for the Appellant. 

Mr. C. Rama Rao, for the Respondent. 

judgment. 

Krishnan, J.— In this case the defendant 
had applied to the Subordinate Judge for 

an order of dscovery of documents against 

the plaintiff under O. XI, r. 12, Civil 
Procedure Code. The learned Judge re¬ 
fused to give such an order but directed 
the defendant to file a list of documents 
which he alleged were with the plaintiff, 
and on his doing so, passed an order 
under rule 14 directing production of such 
documents upon oath. The plaintiff pro¬ 
duced certain documents in Court and 
prayed the Court to keep them under 
lock and key. He also filed an. .affidavit. 
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Under the Subordinate Judge’s orders the 
documents were kept under lock and key. 
The defendant then applied for inspection 
and by a separate order after hearing 
parties inspection was ordered of the 
documents filed in Court by the plaintiff. 
On defendant inspecting those documents, 
he found that some of the documents in¬ 
cluded in his list were not produced, in 
particular the rough chitla books he had 
asked for. Thereupon, the defendant ap¬ 
plied to the Court to take action under O. 
Xr,r.2i and to dismiss the suit. The 
Subordinate Judge dismissed the applica¬ 
tion holding that that rule did not apply 
to cases of non-compliance with an order 
for production and that the order foi 
inspection which referred only to docu¬ 
ments filed in Court was fully complied 
with. The appeal to us is by the defend¬ 
ant against that orier of the Subordinate 
Judge. 

Rule 21 in terms does not apply to 
an order for production, it speaks only 
of interrogatories or discovery or inspec¬ 
tion. In the repealed Code the words, “or 
production *' were in the corresponding 
section but they have been omitted in the 
new Code. It i9argued that the omission 
is due to a desire to avoid redundancy, 
as an order for production implied dis¬ 
covery and inspection. The opinion of 
Braodway, J., of the Lahore High Court in 
the case reported as Ram Nath v. Parabhu 
Dyal fr) is cited in support of the 
argument that the object of the omission 
was to avoid redundancy. The learned 
Judge does not give a very decided opinion 
on the point nor has he discussed the 
question. On the other hand a Bench 
of the Altahabad High Court* has held 
that rule 21 does not apply to cases of 

production ” orders. With all respect 

to the opinion of the learned Judge of 
the Lahore Court, I am unable to follow 
his view. In the corresponding English 

*. 21 of the English Rules 
of Practice, the wolds "or production" do 
not occur and it was apparently to bring 

( 1 ) $5 Ind. Ca a, 66u 



the practice here into conformity with 
the English Practice on tne point that 
the omission was made. An order lor 
production is quite different from an 
order tor discovery or an order 
for inspection and cannot be said to 
imply either In the present case the 
order for discovery was re used and the 
order for inspection was passed as a 
subsequent order. It is impossible to hold, 
therefore, that in the present case the 
order of production wis anything more 
th in t or bare product ion in Court ot specifi¬ 
ed documents. In th* case, Joyv. Had^y 
(z), the order was lor pr duct ion and 
inspection; it was in real ty an order for 
inspection in Court o f documents to be pro¬ 
duced in Court for the purpose. That 
case is thus not an authority ol the point 
before 11s. Some support was sought to 
be drawn from the warding of the Form 
No. 6 under O. II, r. i-i. i-iist Scnedule, 
Appendix C of the Co le. Tnat form can be 
properly used onlv where the order is "to 
produce for inspectim "as th* title of the 
form shows. Rule 14 contemplates further 
orders being passed on the documents 
being produced. An order for inspection of 
documents may, I think, tkerelorc, be 
passed under that rule itself after hearing 
parties. Rule 18 also enables a party to 
obtain an order for inspection. The Form 
No. 6 cannot be relied on as showing that 
an order under rule 14 invoices an order for 
inspection, for documents may he d rect- 
ed to be produced in Court for various 
other reasons, for example, for preventing 
tampering with them. 

It was suggested that if w e do not applv 
the pro/isions of rule 21 in cases o f orders 
for production there will not b e a sufficient¬ 
ly effective method to make th° pa rty obey 
the order of the Court. There is no basis 
for this argument, for there are several 
wavs of making a party produce a docu¬ 
ment shown to be in his possession and for 
which privilege is not established; and 
the presumption that arises against a 
party who is called upon and does not 
produce a document in his possession or 
power is in itself of serious consequence 
to him. 

(2) (1883) 22 Ch. D. 571; 52 1,. j. Ch. 47Ji 

Ti 6151 13 W; R. 51* 1 4/ 
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In the view that I takerule 21 does not 
apply to orders for production; andthe ap¬ 
peal "fails. It is true that plaintiff has not 
definitelystated in his affidavit whether he 
has the chit t a books with him or not. 
Defendant may apply to the lower Court 
to call for a further affidavit from him. 
Defendant can always take a ny further 
steps, he may be advised to, under the 
rules for inspection. This oppeai fails and 
is dismissed with costs. 

Waller, J.—I agree. 

Appeal dismissed. 

V. N\ v. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civn, Appear No. 44 °e 1922. 

January 26, 1923. 

Present: —-Mr. Kanhaiya Lai, J. C. 
KANDHI—PLAINTIFF—ArPELEANT 


versus 

HUSSAIN BIBI AND OTHERS— 

DEFENDANTS—RESPONDENTS. 

Contract Act (IX of 1872 ). s. 74-*W0;— 
Morteage-fred—Covenant to pay enhanced, intuit 
rvhetnerpenal—•Compound x nitre si—Construction oj 
deed _ Interest, enhanced, on default—Date jrom 

which enhanced rate payable. 

Where a mortgage-deed provides ior the pay¬ 
ment of an enhaneed rate of interest incase 

of default, the parties must, in the absence 
of a specific provision to the contrary be deemed 
to have intended that the enhanced rate would be 
chargeable from the date of default and not from 

the date of the deed. [p. 768. col. 2*3 

Under section 74 of the Contract Act a stipula¬ 
tion for increased interest from the date °f default 
may be astipulation by way of penalty, but the 
circumstances of each case must be taken into 
consideration, for determining whether a particular 
covenant for payment of enhanced interest is 
excessive or unconscionable. Ii the covenant im¬ 
poses a penalty which can be regarded as a reason¬ 
able compensation for the def ault there is no reason 
for grantiPg any relief in mitigation of it. [p. / 08 , 

C<>1 An agreement to pay interest at an enhanced 
ratTfor the breach of a contract may not be ex¬ 
travagant or unconscionable, if the original rate 

^ interest was fixed low in order to enable the 
debtor to P ry“nt?rc st regularly at the stipulated 

ti MH^ 7 v% C i Prasad, 11 O. C. 3 ° 7 . Clydebank 
Engineering and Shipbuilding Company Limited y. 

Tostf Ramos Yzquierdo y Castaneda, (1905) A. 

C 6; 91 L ?•' 31 581 74 L. J. P. C. 

|i relied on. 



A covenant to pay compound interest is not by 
itself penal, [p. 760, col. i.J 

Abbakke Heggadihi v. Kinhiamma Shelly, 29 M. 
491, relied on. 

Appeal against a decree of the Sub- 
Judge, Rae Bareli, dated the 5th July 
1922. 

Messrs. Ram Bharose Lai and Raj Narain 
Shukla, for the Appellant. 

Mr. Zahar Ahmed , for Respondent No. 1. 

JUDGMENT. —This appeal arises out of 

a suit brought b}' the plaint iff for the 
recovery of money due on a mortgage 
effected by Musammat Husaini Bibi and 
Muhammad Idris in favour of the plaint¬ 
iff on the 14th September 1909. The mort¬ 
gage-deed provided for the payment of 
interest at 8 annas per cent, per mensem 
payable half-yearly and further stipulated 
that if a default was made in making 
suchpn>ment the interest due was to be 
added to the principal and the whole 
sum was to bear interest thereon at 12 
annas per cent, per mensem. 

The question for consideration in this 
appeal is whether the enhanced rate of 
inte-est payable on default is penal and 
excessive*. The Court below has allowed 
compound interest at the original rate 
and refused to award interest at the higher 
rate. The bond does not clearly s ay 
whether the enhanced rate of interest 
would be payable from the date of default 
or from the date of the bond. In the 
absence of a . specifie provision to the 
contrary, the parties must be deemed to 
have intended that the enhanced rate of 
interest would be chargeable from the date 
of default. Under section 74 of the Indian 
Contract Act (IX of 1872) as amended by 
the Act VI of 1899 a stipulation for in¬ 
creased interest from the date of default 
may be a stipulation b}- way of penalty. 
The circumstances of each case have to 
be taken into consideration for deter¬ 
mining whether the particular covenant 
for payment of enhanced interest is 
excessive or unconscionable. If the cove¬ 
nant imposes a penalty, which can be re¬ 
garded as a reasonable compensation for 
the default there would be no reason for 
granting any relief in mitigation of 
the same, for ns pointed not iuMunna 
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v. Ram Prasad (i) if no unfair advantare 
has been taken by the credit r the debtor 
is not entitled to relief merely beeause in 
case of default the terms accepted by him 
are markedly less ' f o vourabJe. As Lord 
Hals bury stated in Clydebank Engineering 
and Shipbuilding Company Limited v. 
Don Jose Ramos Yzquicrdoy Castaneda (2) 
‘‘it is impossible to lay down any abstract 
rule as to what it may or may not be 
extravagant 01 unconscionable to insist 
upon without reference to the particular 
facts and circumstances, which a re estab¬ 
lished in the individual case.” An agree¬ 
ment to pay interest at an enhanced rate 
for the breach of a contract may not be 
extravagant or unconscionable, if the 
original rate of interest was fixed low in 
order to enable the debtor to payinlerest 
regularly at the stipulated time. The rate 
of interest, here originally payable was 
low and liable to be enhanced to 9 per 
cent, per annum compoundablchalf-yearly. 
The creditor was entitled to claim reason¬ 
able compensation for the default. 
The penalty here imposed is not excessive 
nor unreasonable. A covenant to pay com¬ 
pound interest is by itself not penal and 
as observed in Abbakke Hcggadthi v. Kinhi- 
amma Shetty (3) it was the intention of 
tae legislature in appending the expla¬ 
nation to section 74 of the Indian Con¬ 
tract Act IX of 1872 to er.act that the 
Stipulation for the payment of enhanced 
interests from the date of default ought not 
always to be considered penal. In Chhnnnn 
Lai v. Raj Knar (4;, a rate of 12 
percent, per annum was regarded as normal 
rate of interest even in cases where the 
security was abundant. The covenant to 
pay an enhanced rate at 9 per cen f . per 
annum cannot, therefore, be treated a 
excessive or unreasonable. 

The appeal is accordingly allowed and 
the claim of the plaintiff decreed with 
costs here and hitherto and interest as 
stipulated up to the date fixed for pay¬ 
ment which will be six months, irom 
this date. The decree will the eafter 


(1) n O. C. 307. 

(a) (1905) A. C. 6 ; 1 h. T. 666 ; ax T. L. R. 58; 
74 I* J. P. C. 1. 

(3) 39 M. 491. 

(4) 43 In*. Cm. 2951 ao O, C, 318. 



carry interest at 6 per cert, per annum 
and will re framed i t terms of O. XXXIV, 
r. 4 of tuc Cole ot Civil P oceduie. The 
defend an s will in the cirtun stances bear 
their own cocts throng, out. 

Appeal allowed . 

z. K. 


CALCUTTA HIGH COURT. 

Ordinary Original Civil Jurisdiction* 

July 23, 1921. 

Present: —-Mr. Justice Greaves. 
SEWDUTRA 1 NARSARIA 

versus 

TAT A SONS Ltd. 

A rbi'.vatiou Act (1 X op 1899b s. 10—Special cate, 
stating of—Discretion of arbitrator—Refusal to state 
special case — Remedy—Interest after date of award 
—Power of arbitrator. 

It is within the discretion of an axbitrator to 
refuse to state a special case for the opinion of the 
Court, and his refusal to do so does not amount to 
mi.-.conduct, [p. 770, col. aj 

Where a party to an arbitration asks the arbitra¬ 
tor to state a special case and 16 refused, he should 
on > uch refusal apply to the Court forthwith to 
revokv the submission, [p. 770, col. *.] 

An arbitrator u- not entitled to award interest 
after the date of his award, [p. 771, col. 1.] 

Messrs. B. L. Mitter and S. N. Banner - 
fee, for Sewdutrai Narsaria. 

Messrs. A'. AT. Sarkar and S. M. Bose, 
for Tats Sons, Ld. 

JUDGMENT.— This is an application on 
behalf of Sewdutrai Narsaria to set aside 
an award of an umpire, dated the 11th 
June 1921, awarding that Messrs. Sew¬ 
dutrai Narsaria should pa} to Messrs. 
Tata Sons a sum of Rs. 16,320 toge¬ 
ther with interest at 8 per cent, per 
annum from the 13th November 1920 
Unt?l date of payment. 

Various grounds are set out . in the 
notice of mot on but the following only 
were urged helore me, namely, (1) that 
the umpire was guilty of misconduct in 
acting as lie did and iu ref us ng to hear 
avidence and in refusing to state a case 


770 INDIAN CASES. 

- - SfiWD^fTRAl NARSARIA V. TATA' SONS LTD. 

for the opinion of the Court, (2) in award¬ 
ing interest on damages. 

So far as (1) is concerned, Ihe real 
question turns on whether the umpire 
was bound at the request of Sewdutrai 
•Narsaria to state a case for the opinion 
of the Court on the construction of clause 
3 of the contract between the parti t s. 

If lie was not so bound then it was open 
to him to construe the clause for himself 
and in the view he took of the clause the 
evidence which the applicants deshed to 
adduce was inadmissible. The submis¬ 
sion to arbitration is contained in clause 37 
of the contract and thereby any dispute 
was to be settled by arbitration as there¬ 
in mentioned. The power of an umpire 
under the Indian Arbitration Act to state 
a special case is contained in section 10 of 
the Act, whereby it is provided that an 
umpire shall, unless a different inten¬ 
tion is expressed, have power to state a 
specia case for the opinion of the Court 
on any question of Jaw involved. Section 7 
of the English Act is practically the 
same and in Russell on Arbitration and 
Award, 10th Edition, page 175 it is stated 
that this power is merely permissive and 
enabling and not compulsory, and refer¬ 
ence is made to two cases— Holloway V. 

Francis (1) and Gibbon v. Parker (2;, 
decided under section 4 of the Common 
Eaw Procedure Act, 1854. In Wood v. 

Holhatn (3), it was held that, a clause 
giving an arbitrator liberty, at the re¬ 
quest of the parlies, to raiseany point of 
law for the opinion of the Court was 
merely e-iabl n^ and not compulsory and 
that it did not involve the obi cation to 
state a case. Miller v. Shuttleworth 
(4) is to the same effect as also Baguly 
v. Mark-wick (5). The English Act con¬ 
tains a section (section 19) which is notin 
the Indian Act empowering an arbitia- 
tor or umpire at any stare of the pro¬ 
ceeding to state in the form of a special 
case for the opinion of the Court any 
question of law arising in the course of 

(1) (x86x) 9 C. B. (n. S4) 559; 142 E. R, 219; 

127 R- R - 782. 

(2) (1862) 5 E. T. 584. 

(3) (i 839) 5 M. & W. 674; 9 E. J. (n. s.) Ex. 3; 

32 R. R. 876; 151 E. R. 286. 

(0 ( i8 49) 7 C. B. 105; 137 E. R. 43. 

i 5 ) (r86i) 30 E. J. C, P. 342; 4 E. T. 

R . 537- 
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the reference and the section further pro¬ 
vides that he shall do so if directed by 
the Court. Under this section if the 
umpire when asked by a party to the 
reference to state a special case, refuses, 
he is bound at the request of the party 
asking for the special case to he stated 
to save time to enable the party to apply 
to the Couit and if he refuses to do so, be 
is guilty of misconduct. Jn the absence 
of such a clause as clause 19, the party 
who asks the umpire to state a special 
case and is refused, shou’d on such re¬ 
fusal apply to the Court forthwith to re¬ 
voke the submiss on. If he does not do 
this, it is, I think, too late to come to the 
Court when the reference is concluded 
and an award lias been made against 
him. 

In the result I think Under the cir¬ 
cumstances it was in the discretion of 
the umpire to refuse to state a special 
case and to decide the point of law him¬ 
self, and his refusal does not amount to 
misconduct. 

So far as the award is concerned, there 
is, I think, on this point no error of law 
on the face of the award which would 
justify the interference of Ihe Court. 

So far as the second point is concerned, 
it is stated i.i Russell nt supra, page 450, 
that interest may be allowed by an arbi¬ 
trator in cases where the Court would 
not give it and reference is made to 
In re Badger (6), but in In rs 
M 0 rpett (7) it was held that an arbi¬ 
trator cannot award the pa yment of in¬ 
terest subsequent to tho a ate ol the award 
unless the siibm ssion expressly gave hi m 
power to cio so. In the present case the 
arbitrator has awarded Rs. 16,320 as 
damages together with interest at 8 per 
cent, irom tne 13th November 1920 (the 
date of the breach) until pavm c nt. He 
co Jd of course, have awarded as part of 
the damages an additional sum repre¬ 
senting accord.ng to computation the 
interest from ijtb November 1920 to the 
date of his award, ueating this as part 
of the damages although it is not usual 
t , award interest on damages; but this he 

(6) (1819) 2 B. & Aid. 691 j 21 R. R. 455; xo6E. 
R. 5 * 7 - 

(7) ( l ® 45 ) 14 E. J. Q. B. 259: 2D.&E. 967I 10 
Jar. 346: 69 R* R.. 888 . 
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has not done and in any case I do not 
think that he was entitled to award in¬ 
terest after the date of his award, so I 
remit the matter to the arbitrator in 
order that he may re-consider his award 
in the light of these remarks. 

No order as to the costs of the 

motion. 

Order accordingly. 

w c. a . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 45 op 1912. 

March 9, 1923. 

Present :— Mr. Dalai, A. J. C. 

RAM ADHIN and others—Plaintiffs 

—Appellants 

oersus 

GAYA PRASAD and others—Defend¬ 
ants—Respondents. 

* Oudh Laws Act (X VIII of 1876), s. 9—Pre¬ 
emption —Khattas, separate, in village — Relation¬ 
ship, whether ground Jor preference. 

Where there are independent Khattas in a vil- 
lage and each khata is separately assessed to 
revenue there being no joint right and no j-.int 
obligation along with other khattas, each khata 
is a mahal by itself and co-sharers in other Khattas 
have no right of pre-emption under paragraphs 1 and 
2 of section 9 of the Oudh haws Act in respect of pro¬ 
perty situate in one particular khaita. I11 such a 
case co-sharers in other khattas are members of 
thi village community so far as the right of pre¬ 
emption is concerned, and among them no pre¬ 
ference is given by paragraph 3 of section 9 of the 

Oudh haws Act on account of relationship. 

% 

Appeal against a decree of the Sub-Judge, 
Partabgarh, dated the 7th November 

1921. 

Mr. Zahur Ahmad, for the Appellants. 
Mr. Ali Mohammad, for the Respon¬ 
dents. 

JUDGMENT.—This suit for pre-empt : on 
In the Trial Court of the Munsif of Kunda 
was brought in pursuance of a foreclosure 
decree obtained by respondents Nos. 1 
to 3 . Both the lower Courts have disal¬ 
lowed the plaintiffs’ claim on the grounds 
that they ate neither the co-sharer* of 
the sub-division of th* tenures, nor of the 


whole mahal in which the pro, erty in 
suit is comprised, that they can only 
be treated as members of th< % village com¬ 
munity and thot as such may ha\e no 
preferential right over the res] 01 dents 
Nos. 1 to 3 who foreclosed the property. 
In this Court it was argued that the 
appellants, the respondents No. 1 to 3, 
who f01 ^closed and the former owners 
of the property in suit were all co sharers 
in the whole under-proprietary mahal. 
In that case the appellants would ha\e 
preference over the respondents Nos. 1 to 
3 because they are admittedly relations 
of the original owners while respondents 
Nos. 1 to 3 are not. 

The question whether there was one 
mi ha l in which the property of the ap¬ 
pellants, and that in suit, were situated or 
whether the property in suit was siluated 
in a separate khat-.i quite independent of 
the appellanss* khata was one of fact. 
In this Court it was argued that there 
camot be any independent divisions of 
an under-proprietary mahal. Reference 
was made to various provisions of the 
Land Revenue Act. As against this there is 
the positive testimony of Ali Husain Patwari 
(P. W. No. 1) that there were22 independ¬ 
ent khatas in villege Mowai Kalan and 
that each khata was separately assessed 
to revenue. In that case every separate 
khata would be a mahal by itself and the 
co-sharers of th? other kha/as would have 
no right of pre-emption under pare graphs 
1 and 2 of sect on 9 as regards property 
situated in one particular khata. It is 
admitted that the property in suit is 
situated in khata No. 2 while the 
appellants hold property in khata 

No. 8. 

The appellants’ learned Counsel Mr. 
Zahur Ahmad argued that where in a 
mahal there are several khatas a relation 
and a coshare r in the same khata in 
which the property in suit is situated 
will have preference over a relation and 
a co sharer of any other khata, but 
that where the competition is between 
co-shaters of khatas other than the one 
in which the property in suit is situat¬ 
ed the co-sharer who is related to the 
vendor will have preference. He quoted 
the ruling reported af Mohdtntnad 8 arfurax 
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Husain v. Mohammad Shahin Kh(,n (1) in 
support. I am not called upon to discuss 
this interpretation on the provisions of 
section g of the Oudh Laws Act. The 
facts in the present case are that e\ery 
khata is 0 distinct entity with liability 
to paj' rent separately. The learned Coun¬ 
sel argued tht.t all the under-proprictors 
of village Mowai are liable lor the entire 
amount of rent payable by the villages. 
Whether this is so or not can be decided 
by this Court only on the j apers a>.d 
evidence produced' before it. There is the 
specific evidence of the Patwari that such 
is not the case, and the copies of khewat, 
Exhibits 4 and 5, do not p;ove otherwise. 
If ever? k.iata is distinct without any 
jo nt right or joint obligation with the 
other khatas ev c ry kh.ta would be in 
the p sltion of a separate tnahal and the 
co sharers of every khata would be 
separate and independent. Under these 
circumstances the appellants and the con¬ 
testing respondents are members of the 
village community so far as the r ght of 
pre-emption is concerned and among them 
no preference is given 0:1 account of rela¬ 
tionship. Both parties had an equal 
chance of pre-emptioning by the drawing 
of lots and the appellants were ui-li cky 
when lots were drawn in the Court of 
Trial. 

The appeal fails and I dismiss it with 
costs. 

z. k . Appeal dismissed. 

(t) 52 Ind. Cas. 69; 22 O. C. 97; 6 O. L. J. 420. 


MADRAS HIGH COURT. 

referred Case No. 0 of 1923. 
October 12, 1923. 

Present :—Sir Walter Salis Schwabe, Kt., 
Co i ef Ju st ice, a nd Mr. J usti ce Waller 

The COMMISSIONER of INCOME TAX, 
MADRAS— -Referring Officer 

versus 

M. Ar. Ar. ARUNACHELLAM 
CHETT 1 Ar— Respondent. 

Income Tax Act J( K 7 of 19*2), 5 . lo—Asseseee 


doing dual business — Adjustment of profits and 

losses. 

Under the Income-Tax Act when a person carries 
on two different trades one individually and the 
oilier as a member of an nnregistertd firm, he is 
entitled tj .set off the loss incur* d by him in 
r spect of the partnership trade against the profits 
in a le by him in his individual trade . [p. 773, col. i.J 

T.ie word "ary” in the words "any bin-ine> t»” in 
secti .11 10 of the Act means not “each" but "each 
and every ” [p. 773, col. 2.] 

Case stated under section 56 (2) of ‘le 
Income Tax Act, VI of 1922, for the decision 
of tbe High Court, the following question 
of law which has arisen in assessing the 
respondent herein, viz., M. Ar. Ar. Aruna- 
chell un Chettiar for the year 1922-1923. 

“When a person carries on two differ¬ 
ent trades one individually and the other 
as a member of an unregistered firm, i6 
he* entitled to set off the loss incurred by 
him in respect of the partnership trade 
against ti.e profits made b> him in Irs 
individual trade." 

The Government Pleader (Mr. C. V, 
A nanthaknshna Aiyar), for the Referring 
Officer. 

Messrs. A. Krishnaswamy Aiyar and 
V. Rajagopala Aiyar, for the Respondent. 

JUDGMENT. 

Schwabe, C. J.— Tn« question referred is, 
“where a person carries on two different 
trades one inciv:dually and the other as 
a member of an unregistered firm, is he 
entitled to set oft (that is, for income-tax 
purposes; the loss incurred by h.m in 
respect of the partnership trade against 
the profits made by him in his individual 

trade ?“ 

The facts are that the assessee has an 
income f rom trade profits in two distinct 
aud separate businesses of his own and 
from other property, has made losses in 
other businesses of his own, and also has 
incurred losses in two distinct businesses 
in which he is a partner and which busi¬ 
nesses are not registered. 

The question for decision is a difficult 
one, the difficulty arising from the word¬ 
ing of the Income Tax Act. If oui decision 
is not in accordance with the real intention 
of the Legislature, it is for the Legislature 
to make that intention dear hereafter. 
The relevant sections for consideration 
are 6, 10 and 24, and the difficulty js tc 
ascertain the proper interpretation of tfc e 
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two latter. Section 6 is merely a division 
into heads of different sources of income, 
0U2 being “business/’ Conclucjiig with 
a general head of “ other sources 
Section io defines and da borates the pro- 
fits and gains covered by beading ‘ ‘ bus¬ 
iness The tax is payable by an ossessee 
under the head “ business ” in respect 
of the profits or gains of any business 
carried on by him. 'Assessee' is defiled 
in sect on 2 as 'a person by whom income- 
tax is payable.' No mention is made in 
section io of partnerships registered or 
unreg : stered, and, although it is the 
practice to assess firms as such, I can 
find nothing to justify 7 the argument tl.at 
each partner in a firm is not an assessee, 
for he is a person by whom the income- 
tax is payable, nor can I find anything 
to justify the argument that this assessee 
being a partner, is not a person 
carrying on the bus : ness in question- 
I am, therefore, prepared to hold 
that the present assessee is an assessee 
in respect of the profits and gains of 
the business which he carried on in part¬ 
nership. 

Tile next question that arises is, where 
an assessee, carries on two distinct busines¬ 
ses, is he entitled to set off tfce loss on one 
against the profits of the other? The Crown 
has argued before us to the contrary, but 
it is to be observed that this is not the 
view taken by r the Comissit ner. Indeed, he 
states that such set-off has been allowed in 
respect of the separate businesses oi the 
assessee which he carried cn ?.!ore, namely, 
his moiey-lend ng bud ess, and his Bell 
metal factory 7 , and it .would from the 
reference seem to 1 e his view tl at, if the 
partnerships had bfen re< ii>1<r< d, such set¬ 
off would be allowable also in reject o f 
the losses of the partnership businesses. 

The Crown’s argument is based on the 
words of section io which refers to “tte 
profits of a r ,y business" and would have 
us construe‘any* as'each* and not as 
‘eachand every/ Counsel points to the 
English Income Tax Act which undtr 
Schedule D n.akes chargeable to inctme- 
tax the profits and gains fr m any trade, 
and then by special rule, namely, Rule 
of the rules applicable to cares I ord II 
(Case I being tax in respect of trade) 
provides that the leases of one business 


can be set off against the profits of an¬ 
other. This re-enacts section 101 of the 
Income Tax Act of 1842. It is ar tied 
th.tt, if such a section was necessary in 
Ej 1 nd it fo lows that its omission here 
shows thit. i^ was not intended to allow 
such set off h_>re. I have already po nted 
out that it is not the view of the Com- 
m s-iimr, and if it were the intention of 
the Statute it wjuld indeed be anomalous; 
for by sect 0:1 24 (i) set off is allowed 
between 1 he differ, nt heads of ‘ncome, so 
that a trade loss can be set off against a 
professional gain or inkiest on securities, 
a iivelege not sl owed in Eng and, while 
an adjustment of profit and loss between 
different bud e,sts inc rred by the san e 
persou w- u d be all w.ible in Engl end and 
not here, a’-thojgh the arguments in favour 
of such allowance are at least as strong as 
those in favour of those governed by sec¬ 
tion 24. Whn is desiied to tax is a man’s 
to al net income, ai d it would be most 
unjust to tax him on a profit on One 
business wh-n, in fact, owing to losses cn 
the other, he has a loss or even no income 
at all. I do not be ieve that this was the 
infection of the Act, r.nd I doubt wheihcr 
Rule 15 in the English Act was neces¬ 
sary, except to make clear the intention of 
the* Legislature; and, in my judgment, 
looting at the Indian 7 .ct, the words “any' 
business" being open to either const ruction, 
I must take that, construction which look¬ 
ing at the wfco'e Act, 1 think, s the more 
national and must c< nstrue “any” to mecn 
'e.chand every’. It fol'ows that an a; sessee 
is t n itled 10 set off profits in one business 
against losses in anoti er. And for this 
p rj ose I can find no distinction between 
what . n assessee en ms alone and what 
he - a ns in p.it iiship. It is aigned by 
the Commissioner that a paiti ership is, 
for income-tax purj os. s, an entity; but it 
is not an entity known to the law; it is 
not a separate entity like a company 
limited by shares; its name is merely a 
con venient me hod of describing its partners 
each of whom is joint y ai d severally 
liab’e for its debts, aid. for income tax 
purposes, it is a convenient body to 
assess as the partners carry on ihe trade 
togethir and keep bcoks in which the 
partnership transactions are entered, and 
earn together profits or make losses. It is 
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to be observed that, for this purpose no CALCUTTA HIGH COURT, 

distinction can be made between regis- Appeal from Original Civil Jurisdiction 
tered and unregistered firms for No. 960F1922. 

whether a firm is a legal entity or August 24, 1922. 

not does not dependon registration. Present:— Justice , c ir John Woodroffe, KX, 

It is then argued that section 24 shows and Mr. Justice Sulirawardy. 

an intention that such set-off is not to be NIRODE NATH BANNER JEE all 
allowed in the case of unregistered firms. another—Defendants—Appellants 


But section 24 (1) is dealing with some¬ 
thing quite different namely, the allowance 
of set-off between different heads men¬ 
tioned in section 6 and not the allowance 
of set-off between different businesses 
coming under one head. Section 24 (2) 
again °dealing with set-off between different 
heads allows the partners of a registered 
firm, where that firm has made a loss 
under one h^ad, and has not sufficient 
income under another head to avail them¬ 
selves of this set-off to use the loss set 
off against their own individual incomes 
arising under other heads. Whether this 
must be taken by implication to prevent 
such set-off in the case of partners of an 
unregistered firm is a difficult question 
which does not arise here, as the present 
assessee desires to set off bis partnership 
loss against a loss of his own under the 
same head, that is, ‘business’ and not 
under a different head. I do not think 
that we should be justified in inferring 
flora this section the intention of the 
Legislature to prevent any set-off by a 
partner of an unregistered firm against his 
own trade losses. 

It follows that the answer to the ques¬ 
tion is in the affirmative. The assessee is 
entitled to his costs. 

Waller, J. —I agree and 1 have nothing 
to add. 

V. N. v. Question answered 

i in the affirmative. 


versus 

AMULLYA DHONE BaNNERJEE and 

ANOTHER—Pi, AINTIFFS-—RESPONDENTS. 

Civil Procedure Code(Act V of 1908), O. XXI, 
r. 89, applicability of—Partition suit -— Arbitration 
—Decree on award—Execution sale, setting aside 
of. 

A suit for partition was, with the consei t of tl.e 
parties, referred to arbitration. The arbitrator* 
made an award by which they directed, inter alia, 
that a certain propeity should be sold by private 
treaty, and if not so sold within a year, by the 
Court, aud that the sale-proceeds should be dis¬ 
posed of in a paiticular manner. The award was 
confirmed by a decree of the Court, and the properly 
was sold by th e Registrar thereof. The defendant 
applied for the sale to beset af-ide on is depo; it- 
ing a certain sum which the plaintiff had agreed Jo 
accept in full acquittance of i is claim, \nd the 
question was, whether r. 89 of O. XXI 01 the 
Civil Procedure Code applied to the case : 

Held, that the sale by the Regi tr,.r was a sale 
in exe*. ution of a devri c, a id that the provisions 
of r. S9 of 0 . XXI of the Civil Procedu:c Code were 
applicable to the case fp. 775. Cf L 1 3 

Appeal against the order of Mr. J ustJ.ce 

Greaves, dated the 19th June 1922. 

Sir Binode Milter a^d Mr. B. C. Ghcse , 
for the Appellants. 

Messrs. N. N. Sarkar and 5 . M. B 0 se, 

for the Respondents. 

JUDGMENT. 

Woodrolfe, J.—The point before us is 
whether the application to set aside the 
sale falls within the terms of O. XXI, r. 89. 
Mr. Justice Greaves was of opinion that 
this was not a sale in execution of a 
decree because it was a sale by consent and 
the mere fact that the Court was invited 
to carry out the sale did not make it 
a sale in execution of a decree. The 
decision is, however, not sought to be sup 
ported on this ground. As a matter of 
fact there could be no consent because 
infants were concerned in the orders of 
26th January 1912 and nth August 1920. 
In the first mentioned order it is recited 
that the defendants did not appear either 
in persons or by Counsel and on the second 
occasion the attorney for the _ defendant* 
stated that he had received no instruction! 



775 


Vel. 77] INDIAN CASBS^ 

NIRODS HATH V . AMUM.YA DHONB. 


from his clients. Further, the award was 
not, in my opinion, by consent. The 
award recited a consent to the sale of the 
dwelling-house which was one of the mo¬ 
tives or reasons actuating the arbitrators 
in making the award in the terms in which 
it was given. 

The objection before us is that there 
cannot be said to be a decree-holder and 
judgment-debtor within the meaning of the 
section and that the amount must be 
specified in the proclamation of sale as 
that for the recovery of which the sale 
was ordered. This, it is said, is not the 
case here. The case of Virjibun Dass Moolji 
v. Bissesswar Lai (i) supports, it is claim¬ 
ed, the appellants so far as it goes. That 
is true so far as it holds that a decree 
is executed where the order for sale is 
contained in the judgment itself where 
there is no attachment as also that r. 89 
applies in a case where there has been no 
proclamation of sale but a notification at 
a . Registrar's sale. There is here a decree 
and in a partition suit after decree all 
share-holders are decree-holders and judg¬ 
ment-debtors as against one another. It 
must, I think, be taken that the sale was 
ordered for the recovery of the sums pay¬ 
able by the award to the plaintiff and the 
making over to each of the parties of their 
share of the sale proceeds in terms of the 
award. It is conceded that the section 
would apply in the case of a sale in exe- 
cutiou of a partition decree awarding com¬ 
pensation to one sharer and enforcing pay¬ 
ment of such compensation against the 
share of another sharer. Does it then 
make any difference that in the present 
case that the money payable to the plaint¬ 
iff is to come out of the whole estate in 
which both the plaintiff and the Defend¬ 
ants are interested. I think not, and that 
we ought not to take a narrow view of 
the section. Though the plaintiff’s money 
is to be recovered from the total sale- 
preceeds in which he has a share, in 
substance the transaction is one in which 
the plaintiff's rights under the award are 
enforced—for execution means that. I 
am of opinion then that O. XXI, r. 89 
applies to the present case. 

But then the objection is taken that if 
that be so, an application under this section 

(1) 60 Ind. Cas. 406; 48 C. 69; 24 C. W. N. 1032. 


is only maintainable on the applicant first 
depositing in Co; rt the amount payable 
to the purchaser. The facts upon this point 
are contested and have not been dealt 
with in the judgment under appeal, pos¬ 
sibly because having regard to the view 
that the learned Judge took of the law, 
viz., that the section was not applicable 
it was not necessary to decide whether its 
conditions had been carried out. 

Therefore, the case must be remanded 
for the determinal ion of the issue whether 
the provisions °f O. XXI, r. 89 os regards 
the deposit of the money payable to the 
purchaser have been complied with. 

As the appellant has succeeded on the 
question whether the Order and rule were 
or were not applicable, I think, lie is en¬ 
titled to costs of this appe; 1 . As regards 
the costs in the Original Court I think 
that the order which we should make is 
thit they do follow the result of the 
hearing on remand. 

Suhrawardy, J.—I should like to proceed 
on the tacts of this particular case for 
it is conceivable that there may be a 
sale by or through the agency of Court to 
which the provisions oi r. 89, O. XXI, 
Civil Procedure Code may not apply. In 
this case the facts are that in 19C9 the 
plaintiff brought a suit for partition which 
was with the consent of the j arties re¬ 
ferred to arbitration. The arbitrators 
made an award in 1912 by which they 
directed, mtw alia, that the family dwel¬ 
ling-house of parties, premises No. 127 
Bo it a khan a Road, should be sold by 
private treaty, and if not sold privately 
within a year, by the Court and that 
out o f the sale-proceeds a sum of Rs. 100 
was to be paid to plaintiff for his share 
in the moveables and Rs. 200 by way 
of mesne profits and the balance should 
be divided into four parts one of which 
should go to the plaintiff and the re¬ 
maining three to the defendants-appel- 
lants. That award was confirmed by a 
decree of the Court, dated the 26th 
Jnnuary 1912. In 1920, the plaintiff 
tuok out a master’s simncr.s ard an 
( xder wa« passed b* Greaves, J.. in -the 
following terms:— 

"It is ordered that the prem ses No. 127; 
Boitakhana Road be sold by the Register 
of this Court by public auction to the 



INDIAN CASE 3 . [iga 3 

JHAMDA SWGH V , MUHAMMAD ANWAR KHAN. 


best purchaser or purchasers that can 
be got ! 'or the same and the money to 
arise by sjch sale be paid to the said 
R‘ is^rar. A d it is furth°r ordered that 
the s' 1 id R gistrar do after dcductirg 
from the said sale-proceeds his own com¬ 
mission, pay the bilar.ce to the Con¬ 
troller of Currency for the time being 
of the Government of India and the 
Secretary and Treasurer for the lime be¬ 
ing of the Bank of Bengal with tlm privity 
of the Accountant-General of this Court 
to be by them placed to the credit of this 
suit subject to the further order of this 
Court/* 

The property was accordingly sold by 
the Registrar and knocked down to the 
respondent Hem Chandra Mu llick. Sub¬ 
sequently, and within the statutory pei iod, 
the appellants applied to have the sale 
set as : de on their depositing a ceita ; n 
sum which the plaintiff hid agreed to take 
in full acquittance of hs claim. That 
application was made under r. 5 9 of 
O. XXT, Civl Procedure Code. The 
learned Judge from whose iudgn ent this 
appeal is made was of opinion that as 
the sale was “by consent” 1 r “wh : ch had 
been agreed to by th„* consent of the 
parties,” r. 89 did not opply. That 
point of view has not been placed 
before us by the learned Counsel for 
the respondent and for obvious reasons. 

The only ground on which the ord, r of 
the lower Court is defended is that the 
sale was not held “in execution of a 
decree” and hence iuL 89 is not op] 1 cable, 
and I piopose to examine that question on 
the facts of this case as above jet firth 
and which are not disputed. 

The decree passed bv iletcher, J. f on 
26th January 1912 is described r.s a 
decree in Suit No. 183 of 1909 and I am 
of opnion that it is a decree of Cmrt 
for all intents and purposes rivirg off. ct 
to the award of the arbitrators and it is 
the final decree in the suP. It was on 
the application of one of th e parties that 
this decree was enforced or in other 
words executed. If this v ew is correct, 
it follows that r. 89. O. XXI, is appli¬ 
cable to this case.. But t is nrm-ed that 
as the .execution is not sour ht on ihe 
forms prescribed bj' the Civil Procedure 
Code, or as there was no sale-proclama¬ 


tion with reference to which the amount 
to be depos ed is to be calculated it 
was not 0 sale under the Code. Apart 
from the authority re erred to by rry 
learned brother, it seen s to me tl:at 
any defect or irregularity in the pro¬ 
cedure or the act of the Court in cot 
issuing pioper processes should to des¬ 
troy the light of any party to adopt 
any of the courses provided by the Civil 
Procedure Code for setting aside a sale 
held by Court. To hold otherwise would 
be to defeat the right of a party to 
set aside a sale even on the ground of 
fraud or irregularity by omitting to ob¬ 
serve the procedure laid down by the 
Code. The crux of the matter is whe¬ 
ther the property is sold in execution 
of a decree. I-rom the statement of 
fa r ts as above, I have no cioubt that 
the propeity was sold “in execution of 
a decree'' and that r. 89, O. XXI is 
applicable. The result is t at the order 
of the learned Judge so far as it holds 
that the appellants are not entitled to 
apply under r. 89, O. XXI, Civil Pro¬ 
cedure Code for setting aside the sale 
must, therefore, be set aside. 

I agree with my learned brother in his 
reasonings and conclusions and in the order 
he has proposed to pass remanding the 
case nnl as to costs. 

Cxse remanded. 

s. d. 


OUDH JUDICIAL COMMISSIONER 

COURT. 

Execution or Deckee Appeai No. 32 

of 1922. 

November 9, 1022. 

Present :—Mr. Kanliaiya Lab J. C. 
JRANDA SINGH —Decree-holder— 
Opposite Partv—Appellant 

versus 

MUHAMMAD ANWAR KHAN— 
Judgmentt-Debtor— Applicant— 

Respondent. 

Specific Relief Act {I 0/1877). 5. 4T— Construc¬ 
tion of decree — Reciprocal reliefs—Execution of 
depree — Propriety of decree, whether can be ques¬ 
tion ed. 
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The decree passed in a suit for cancellation of a 
baud provil‘d as follows:—“that th.* plai.diff’a 
claim be and ij h.'rjby dtcr.ed fur cancellation of 
the bond in suit but the defendant shall have 
tin right to recover Rs 500 from the plaintiff's 
property." 

Held, (l) that th' decree awarded reciprocal 
reliefs in terms of section 41 of the Specific R-li f 
Act aud whib th? plaintiff was awarded a decree 
for cancellation of ill? bond in suit the defendant 
was giv.’ii th? right to recover Rs 5 00 from the 
plaintiff's property; 

(2) that there war. nothing in th* decree to indi¬ 
cate that th.- intension was to relegate the defend¬ 
ant to a separate suit aud thi decree was virtually 
a decree awarding R^. 500 to the defendant to be 
recovered from the plaintiff's property, which was 
capable of exe cut ion. 

The propriety of a decree cannot be questioned 
in execution. 

Appeal against an order of the Sub- 
Judge, Iyicknow, d n tcd the 26th July 1922. 

Mr. Ram Bharoselal, Hakim Uddln and 
Rij Naruin Shukla , for the Appellant. 

Messrs. Bis «es fair Nulh Srivastav.i and 
Niamat Ullah, for the Respondent. 

JUDGMENT. —The question for consi¬ 
deration in this case is whether the d feud- 
ant was granted a relief capable of 
execution by the decree given to the 
pliiutiff for the cancellation of the 
bon 1 exesuted by him in favour of the 
former. The decree provided “tint 
the pliinti f's claim be and is hereby 
decreed for caneelhtion of the bond in 
suit but the defendant shall have the 
right torecover Rs. 500 from the plaint ff's 
property." The decree clearly a war did 
reciprocal reliffs in terms of section 41 of 
the S >eci:ic Relief Act, to which u refer¬ 
ence is midi in the judgment o' tbis 
Co trt by which thit decree w.is a ffirmed. 
Tie cancellation was not. however, subject 
to the payment of the aforesaid money. 
While the plaintiff was awarded a decree 
for cancellation of the bond in suits the 
defendant was given the right to recover 
Rs. 5,00 by way of compensation from 
the pi? in tiff's property. The Court below 
treated the latter portion of the decree 
as a declaratory decree incapable of exe¬ 
cution but ther e is nothing in the decree 
to indicate that the intention was to 
relegate the defendant to a separate 
suit. 

The propriety of the decree cannot be 
questioned in execution. The decree is 
virtually a decree awarding Rs, 500 to the 


defendant to be recovered from the pro¬ 
perty ol the plaintiff. 

The appeal is, therefore, allowed and the 
order of the Couit below set aside with 
a direction that the applica lion for execu¬ 
tion filed by the defendant should be 

restored to its original number and pro¬ 
ceeded within accordance with law. The 
costs of this appeal will be charged 
against the respondent who will beat his 
own cos's of this appeal. 

Appeal allowed. 

Z* K, 


MADRAS HIGH COURT. 

Civil. Appeal No. 282 of 1920. 

October 30, 1923. 

Present:— Mr. Jib tice Ph ilips and 

Mr. Justice Venkata-ubl a Rao. 

PIR PACHA SAKP.B and another- 
Plaintiffs—Appellants 
versus 

MOHAMMAD RUHJMUDDIN SAHIB 
and others—Defendants— 
Respondents 

Inam Register — Title-deed—Grant oj inam— 
Devadayam —"Tor the. :uppcrt oj the mosque ’’— 
Pullic endowment. 

An inam statement is only a statement made by 
a f arty to tb inam inquiry and is merely an as¬ 
sert! n »»1 bis alleged title before a Tribunal which 
has to decide it. But the I; am Register embodies 
the result of the finding of the Inam Commissioner 
based partly • n the statements put in by the 
parties and partly o;i other evidence and is 
entit cd to greater importance. (j>. 778, col. 1.] 

Where the Inam Register described an irant 
as Devadayam and the purpose of the inam 
grant was given as for the support of the mosque 
and there was no other do.ument of title; 

Held, that fnima facie, the endowment was m 
public endowment for the mosque, fp. 778. col. a.] 

Mulamtnad Jafar v. Muhammad Ibrahim, 24 
M. 243, referred to. 

Appeal against a decree of the Court 
of the Additional Subordinate Judge, 
El! ore, in Original Suit Ko. 41 of 1019 
(Ori i .rl Suit No. 4S of 1918, Subordi¬ 
nate Judge’s Court, Ellore). 

Mr. V. Suryattar ay ana, loi the Appellant. 

Messrs. T. S. Raghunc.tha Rao and T. S. 
Srinivasa Rao, for the Respondents. 
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JUDGMENT.— The plaintiffs aj peal 
against the decree dismissing their suit for 
framing a scheme tor a mosque in Tala cole 
and for the removal of the defendants 
from their trusteeship. At first a^ decree 
was give a in favour of the plaintiffs owing 
to the failure of the defendants to pro>ecute 
their defence, but subsequently ihis order 
was set aside as being an cx parte decree 
and now the Subordiiiite Juvge has 
dismissei the plaintiffs’ suit. 

An objection has been taken by the ap¬ 
pellants th it the Subordinate Judge h d no 
jur sdict on to reAse i.is original order ana 
that on that ground the appeal should be 
allowed. We have, however, heard the 
appeal on its merits and as we are in fa\our 
of the appell ints’content.on on the merits, 
it is unnecessary to decide the other point. 

Tne earliest evidence in regard to the 
mosque is the proceeding before the Inam 
Commissioner. We have the inam statement 
put in by defendants’ ancestor Exhibit VI, 
and the Ini in Register, Exhibit A. lr.e 
learned Subord n te Judge appears to have 
considere 1 that the st tement was. if any 
thug, of more i npoitmccth n the register 
and therefore, has not considered that 
the recitals in the register are as important 
as they really are because lie says that 
they must be explained by the entries in 
the in on statement. It hp.s, however, to 
be remembered that an inam statement is 
on y a statement made by a party to the 
e iquiry and is merely an assert on of 
his alleged title before a Tribunal which l as 
to decide it. The Inam Registereinbodi.es 
the result of the finding of the Inim 
Commissioner based partly o.i the state¬ 
ments put in by the parties and partly 
on other evidence and, as appears from 
Exhibit a in this case, the other evidence 
consisted of documents going back to 
1812. Theic is practically no other docu¬ 
ment of title in this case and we must 
look to this Inam register to see what 
the facts are. It is contended for the 
defendants that th e re is no mosque at all 
in palacole but onl'^ a Peerlapanja and 
that this Peerlapan. a has been loosely 
called Peerla tousjid an( j that is the rea¬ 
son why we find the worc f mosque used 

with reference to the plaint institution, 
'hhis theory has been a ^ i e pted by the learned 
hbotdmate Judge and he has hel d that 


there is no mosque but only this Peerla - 
p.n’ja which apparently he considers to be 
a private instit tion. If we look at Exhibit 
A, we find in the firs* p.ate, that the 
inam is described as “Devadavanr' and 
there is the authority of this Court 
in Muhammad Jafar v. Muhammad . 
Ibrahim (1), that the word Devadayam 
implies a public endowment ; and 
whether this is correct or not, there - 
is no doubt that the use of the word 
Dev .dayam is a very stroi g piece of 

evidence in favour of holding that the 
suit endowment is a public endowment. 
Theie is nothing to contradict this evi¬ 
dence. The defendants have not even 1 
produced the imm title deed and in 
1859 they alleged that their sannad had . 
been lost in a Cyclone. We start then 
with the assumption that it is an inam 
granted for a public charity. The pur¬ 
pose is given as “for the support of the • 
mosque.” There is no question here of 
the meaning of the woid Maseethu which 
appears to be a Telngu form of the 
Hindustani Masjid. The Inam Register 
i., in English and it may fairly be taken 
that when the word "Mosque” is written 
the word mosque is intended and not the 
word “ panja ” as is suggested for the 
defendants. Even ir. the defendants’ inam 
statement there is no mention of panja, 
but in the first column he uses the word 
Maseethu ; he does not even use the 
words which we find in later documents 
Peerla Mas da, although he sa}'s that the 
purpose for the grant was for holding 
“Peerla UsuVim and other things.” This 
statement possiblv explains the introdu- 
tion of the subsequent word Peerla 
Maseethu which seems from the evidence 
to be a contradiction in terms, for it is 
admitted that the Peeilu are never kept 
in a Masjid. Then we have also a report 
of the Tahsildar, Exhibit XIII, and this 
is a report in reference to a claim by the 
de c endant to a portion of the site sur¬ 
rounding the plaint institution. It is a 
report of a Muhammadan Tahsildar and 
he also uses the word “Mosque” to de¬ 
scribe the owner of the site. He does 
mention the words "Peerla Mollalu” in 
his Teport, but that is clearly a quotation 

from the house-tax register. In view of ' 
(1) a 4 M. 243. 
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tills evidence and the fact that there is 
no documentary evidence at all to show 
that the institution was a panja , we 
tuink that it must be deemed to be 
a mosque d s is distinctly recited in 
the Inam Reg’ster. The subsequent con¬ 
fusion in the language, chiefly used by 
Hindus, when it was called Peoria 
Maseethu may be due to the fact that 
not only was there a mosque but also 
that a Peerla Utsavam was performed in 
the same compound and when as is 
alleged by the plaintiffs the mosque 
became demolished the idea of the Peerla 
remained more strongly in the minds of 
the neighbours. Otherwise, it is difficult 
to account for this curious term. The 
oral evidence cannot be sail to he very 
satisfactory on cither side, but there is 
one point which is in favour of the 
plantiffs and that is that they have 
examined srveral Muhammadan witnesses 


ment they ha\e produced is a parti¬ 
tion deed under which they divided 
the ; r other property and agreed that out 
of the proceeds of the suit twain Rs. 50 
should be set aside for the Peerla Utsavam 
and that the b d.uice of the income should 
be divided annually amonist themselves. 
Xhs is, no doubt, a claim to a bene 
ficial interest, but it is not supported by 
any title-deed or any other evidence 
of any weight. 

As the defendants have not applied 
the inain in the proper manner and 
have denied the title of the mosque to 
the Imtn , it is imposible to allow them 
to. continue to manage in the same way 
as before and it will be necessary to 
frame a scheme for tlie management of 
the trust. Although the endowment is 
undoubtedly made to the mosque, 1 he 
claim pat forward by the defendants’ 


living at Palacole who suppo t their case 
that theie used to be a mosque in the 
suit compound, that it has been now 
dem dished and that there is only a 
panja or Muzavirkhana existing. There 
are three Muhammadans examined on the 
defendants’ side but none of them resides 
in Palacole an 1 it is nit very easy to 
believe their statements when they say 
that they know all the details about the 
Palacole village in which they do rot 
seem to have spent very much time. 
The other witnesses are Hindus, mostly 
of the Telugu caste, and it is suggested 
for the pliintiffs that they are oil con¬ 
nected with a certain gentleman cf their 
caste named Annamalaswami who certain¬ 
ly took a considerable interest in the 
hearing of this case. Whether that is or 
is not the reason for their giving evidence 
it is clear from a perusal of their deposi¬ 
tions that not very much weight can be 
attached to evidence that a mosque 
never existed in Palacole. Relying 
on the oral evidence for the plaintiffs 
in support - of their case and the 
Inain Register we. come to the con¬ 
clusion that the original endowment was 
undoubtedly made for the mosque. That 
being so, the defendants have no bene¬ 
ficial interest in the inam unless they 
can prove the same and that they have 
entirely failed to do. The only docu- 


ancestor in 1859 and si bstquent events 
show that it is quite possible that the 
institution also included the Peerja- 
panja, wh’ch admittedly lias been in 
existence tor a oon.iderable time past 
and is alhged by the defendants to 
hove been in existence e.en prior to 
the inam enquiry. Therefore, in fram¬ 
ing the. scheme it will be necss.ry 
to pro.ide also fer the upkeep of this 
panja cut of the income of the inam. 

As regards the item of 25 cents of 
site neor the mosque, it was held after 
an enquiry in 1905 that this piece of 
land belonged to the defendants and not 
to the mosque. There is rea'ly no evi¬ 
dence for the plaintiffs to show that this 
decision is wrong, and as the defend¬ 
ants have been in possession of it for 
over twelve years be f ore suit, we are 
not prepared to dsturb that possession 

now. 

As regards the scheme the parties 
will be asked to submit a scheme and 
o.ie of the condi'ions will that there 
shall be three trustees one of whom shall 
be a member of the defendants* f;.mily 
and the other two appointed by the 
Subordinate Judge’s Court. The case 
will be adjourned for a week in order 
to have the scheme submitted for 
orders. 
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JUDGMENT— A Scheme has now been 
submitted which, with slight modifications, 
we have accepted. In allowance of the 
appeal th;re w 11. th refore, be a decree in 
fivoar of plain iffs for tbe recovery of 
p ss-saion of the suit lauds, except the 25 
cents leferred to, for the removal of oetend- 
ants rou trusteeship and or framing of a 

scheme as already approved 

PI inti's will get their costs in both 
C.mr's out o ti.e estate, and defendants 
will bear their own costs. 


[ 19*3 


V. N. V 


Appeal allowed 


LAHORE HIGH COURT, 

Second Civil appeal No. 1226 

of 191b. 

M'.rch 2, 1920. 

Present —Mr. Justice Le-Rossignol and 
Alt. Justice Broadway. 

MOT I RAM-Defendant— 

Appellant 

versus 

KANHYA MaL and others— 
Plaintiffs - Respondents 

partition sail-Properly S'.tuate 
India— Court, whether can take proper !) vn.o 

““n" a suit for parLi.im oi joint property the 
Court cannot take into comideralion jyiut pro- 
p’r'ty Snging tc the parti:, which 1, situate 

V. SHih Chunder Mu,lick. • 
14 C. 835" 7 Ind. me. (X. 55 S, tel,:d on. 

Second appeal from a decree of the 
District Judge, Cerozepoie dated the 17 111 
Tammy 1916, affirming tliot oi the bub- 
ordinate Judge, Eirst Class, Rerozepore, 
dated the 30th January 1914. 

Lala Moti Sugar, R. S., tor the Appel- 

Pandit Sheo - Narain, R. B., for the 

Plaintiffs Respondents. 

JUDGMENT.— The facts of the case 
giving rise to this second appeal are given 
in detail in the judgments of the Courts 


below and need not be recapitulated here. 
Kaazana (?) Mai and Ratti Mai. plaintiffs 
sued for possession of certain joint pro¬ 
perty, possession which clearly imohed 
partition. The property in suit was situ¬ 
ated in' British territory. Moli Ram, 
one of the defendants, pleaded, in Ur alia, 
that as there was other property, in the 
possession of the plaintiffs, which was joint 
and which was situated in the Patiala 
territory, a suit for partial partition was 
not maintainable. Ti.e Courts bilow hav¬ 
ing held that the property in suit was 
joint and that the suit as laid was com¬ 
petent, granted the plaintiffs a decree as 
prayed. 

Moti Ram has preferred this second 
appeal through Rai Sahib Moti Sagar, and 
the only point for determinetion is whether 
the Courts below are right in holding that 
he suit was competent without bringing 
the Patiala lands into partition or taking 
the said lands into consideration. Ad¬ 
mittedly the lands in Patiala, Ihcugh in 
possession of the plaintiffs-iespoDdenis, 
are joiut. Mr. Moti Sacar contended that 
although the British Courls had no juris¬ 
diction to direct the partition oi the lands 
situated in the Pctiala State, nevertheless 
the fact that the plaintiffs were in actual 
possession of those lands sLould have teen 
taken into consideration or into recount in 
allotting the shares. Mr. Sheo Naif in fer 
the respondents referred 1 o Punclunun 
Mullickw Shib Chunder Mtdhck (i) m 
which the Calcutta High Court, on its 
Original Side, held that in a suit for parti, 
tion oi land it cruld deal with so much 
of the land os was within its jurisdiction' 
although other joint lands exiMcd which 
were outside that High Court's jurisdiction. 
We are in accord with the yiinciples 
enunciated therein and are unable to see 
that the Courts 1 elow were entiled to 
take into consideiation or into account the 
joint lands in Patiala. In our opinion, the 
view taken by the Courts below is correct, 
and we accordingly dismiss this appeal with 

costs. „ „ . ,, , , 

f Appeal dismissed. 

Z K 

(ij 14 C, 835; 7 Ind. Dec. (n. $,) 552 i 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 822 of 192*2. 

December 6, 1933. 

Present: —Mr. Justice Krishnan. 
KANDASWAMY GOUNDANand 
another—Dependants— Petitioners 

versus 

SUBBAI GOUNDAN and another— 
Plaintiffs—Respoments. 

Court-Fees Act ( V 11 0/ 1870), s . 7 ^v) (a), (d)— 
Suit by ryot ogainst another ryot Joy possession 
of land, valuation of — Court-fee payable — 
Procedure—Civil Procedure Code (Act V of 
1908), O. VII, r. 10— Order directing return of 
plaint when to be made. 

Sub-clause (a) of clause (v) of section 7 of the 
Court-l ees Act apj-lies only to a suit for a definite 
fractional share of an estate and not to a suit 
for a niece of land which forms a plot defined 
by metes and bounds anl is included in on 
estate, [p. 782, Cul. 2.] 

A suit by one ryot against another ryot for 
possessiou ol a plot of land forming j art of a 
Zemindari estate is governed by sub-»lause (d) 
of clai.se (v) of section 7 of the Court-Fees Act. 
[p. >8a, col. 2.] 

A Paimaish Register is not the Collector s 
Registei referred to in sub-clause (a) of clause (v) 
of section 7 ol the Court-Fees Act. [p 782. col. 2 J 
GodJVartnySundarammav.Goduvarti.yAlangamtna. 

47 Ind. Cas. 543; 8 L W. 88; 34 M. L. J. 55 8 > 
Chandan v. bisnen Singh , 11 Ind. Cas. 816; 33 
A i 630. 8 A. L. J. 798, followed. 

Where a Court finds that a suit valued under 
clause (a) falls under clause (cf) of section 7 (v) of 
the Court-Fees Act, it should call upon the plaint¬ 
iff to state what the market value ot the land 
is and after determining the market value should 
dire t the plaintiff to pay the proper Court fee 
on that valuation, and if he fails to make the 
payment within the time fixed, ti.e Court must 
reject the plaint but if he makes the payment 
and if it is found that the valuation of the suit 
goes beyond the Court's jurisdiction, the Couit 
should return the plaint for presentation to the 
proper Court, [p. 782, col. 2.] 

Petition under section 115 of ActV of 
190S and section 107 ot the Government of 
India Act, prayirg the High Couit 10 
revise an order of the District Cou’t, 
Coimbatore, in C‘Vil Miscellaneous 
Appeal No. 34 of 1922, preferred 
against an order of the Court of the 
Additioual District Munsif, Coimtetore, 
dated the 30th March 1922, in OrijJnel Suit 
No. 13 of ig?i (Otiginal Suit No. 709 of 
1931, Princ.pal District Munsif's Court, 
Coimbatore.) 

Mr. S. Subramania Aiyar, for the Peti¬ 
tioner. — This arises out of a suit ior the 
recovery of a specific piece of land 
within a permanently settled Zttnmdarl 


in the Coimbatore District. Objeclion 
was taken by my client, the defendant, 
that the suit had not been properly valued 
for purposes ol Court-fees. 

The Court of lirst instance decided that 
the suit fell under section 7 (\) (d) of 

the Court-l-'ees Act end the plaintiff not 
having paid the Court-fee on the market 
value of the laud theplaiut was ordered to 
be returned for presentation to the proper 
Court. On appeal by the plaintiis, the 
District Judge held wrongly that the suit 
fell under clause (a) of section 7 {v) and 
that, therefore, it was properly valued. 
He remanded the suit for disposal on 
the other issues. Against that order I 
come up in revision. 

The land sued for is, of course, definite 
in extent and covered by a puttah issued 
by tl.e Collector. But Un.t does not 
satisfy the requirements of the section. 
Tli- wolds “defini e share" indicate a 
fractioaal share in the uliole estate and 
not a share iu the estate defined by 
boundaries. See Godavuriky Sundij^wma 
v. Go.iuva.rthy Man gamma (1) followed in 
Second Appeal No. 856 of 1917, and Sc-Ord 
Appeal No. 711 ot 1915 by this Court. 
The lower Appellate Court was wrong 
in c^nstrung the words in section 7 
(v) (a). Not one of the conditions men¬ 
tioned there is satisfied. The land here 
though it bears a separate assessment in 
the puttah, is not “ separately assessed 
in the Collector’s register" within t].e 
meaning of the section. The Paimaish 
Register is not the Collector's Register 
for purposes of section 7 (v) (a). The 
order of the First Court ought to be up¬ 
held. 

Mr. C. S. Venkatachariar, for the Re¬ 
spondents.—There is no need to give the 
words "definite share" in the section 
the meaning of a definite fractional share 
of the whole estate. The whole area being 
known and the area of the piece also 
bein' known. We can in fact arrive at the 
"definite fraclion’ ’ by arithmetical com¬ 
putation. There is no force in the 
meaning given. 

In any case the order of the First Court 
returning the plaint for presentation to 
the proper Court is wrong. The defend- 

(1) 47 Ind. Ca*. 5431 • I*. W. 88; 34 M t Io J, 

f5*. 
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acts in the written statement only con¬ 
tended that the case fell under clause (c) 
of section 7 (vj. No valuation was arrived 
at definitely. The proper procedure is to 
take evidence if any, on the valuation, fix 
it, call the plaintiff to pay the addi¬ 
tional fee if any, within a time and after 
that date pass proper orders. 

Mr. 5 . Subramania Iyer , in reply.—• 
The argument of the other side on the 
construction of section 7 (v) (a) have been 
answered in Godavarthy Sunday amnia v. 
Godavarthy Mangamma (1). 

JUDGMENT. —The question that has been 
raised in this civil revision petition is 
one of jurisdiction. The suit is brought 
for possession of a plot of land which 
forms port of 0 zem ndari estate, by one 
ryot against another and the question 
which arose and which was tried as a 
preliminary x>oint by the First Court was 
'Is tlie suit properly valued for purposes 
of Court-fee and jurisdiction.' The District 
Munsif held that section 7 (v) (d) of the 
Court-Fees Act applied, as the land form¬ 
ed part of an estate paying revenue to 
Government but was not a definite share 
of such an estate and was not separately 
assessed as mentioned in clauses ( a ) to 
(c), and that, therefore. Court-fee should 
be paid on the market value of the land. 
But, without fixing the market value, 
he directed Ihe plaint to be amended 
and the ad velorem Court-fee to be paid on 
such value. That order was not obeyed 
and, instead of rejecting the plaint, what 
he did was this. He considered that the 
market value of the land plus the value 
of the other reliefs claimed made the 
subj ect matter of the suit exceed his 
jurisdiction and directed the. return of 
the plaint to be presented to the proper 
Court. On appeal, the District Judge 
held that the suit fell within clause 7 
(y) (a) of the Court-Fees Act as the land 
was in his opinion a definite share of an 
estate paying annual revenue to Govern¬ 
ment under clause (a). 

The construction of section/ clauses (tf) 
(a) to ( d) has been the subject of con¬ 
sideration both in this Court and In the 
Allahabad High Court. In Go da vat thy Sun - 
daramma v. Godavarthy Mangamma (1) it 
was held that 'ettb-claaiela) refeixed only 


to a definite fractional share of an estate and 
not to any piece of land which formed a 
plot defined by metes and bounds includ¬ 
ed in a estate in other words that the 
clause would apply only when the su t was 
for a half, one-third or any other fractional 
share of the entire estate. That view 
was followed in two unreported cases of 
this Court, Second Appeals Nos. 886 of 
1917 and 711 of 1915 and also in Qhanfon 
v. Bishen Singh (2). It seems to me 
that that view is correct nnd I respectfully 
foUow it. If that is correct, this suit should 
have been valued under sub clause (d) and 
not under sub clause (a) of section 7 of 
the Court-Fees Act. It is clearly excluded 
from the second part of sub-clausi ( a ) 
because it is not recorded in the Collector's 
Register os separately assessed with annual 
revenue, the Paimaish Register beii.g not 
such a register as the Collector's re¬ 
gister referred to. In these circumstances 
the suit should have been valued, as held 
by the District Munsif under sub-clausc 
{d) of 7 (v) of the Court Fees Act. 

But the District Munsif should not have 
returned the plaijt to be presented to the 
proper Court at the stage he did as that was 
not a proper order there. He sho. Id have 
first called upon the pla’-ntilf to state 
what the market value of the land was 
and after tiking evidence as to that value, 
if disputed, which may he j dduced on 
either side, he should have himself deter min¬ 
ed what the market value was, and then 
he should have called upon the plaintiff 
to pay the proper Court-lee on that valua¬ 
tion, giving him a reasonable time to make 
the payment, and, if he then failed to 
make the payment, he should have re¬ 
jected the plaint but if he made the pay¬ 
ment and if it was found that the valua¬ 
tion of the suit went beyond his jurisdic¬ 
tion, then returned the plaint for presen¬ 
tation to the proper Court. The Mtmsif 
was not justified in returning a plaint which 
was not properly stamped. 

I must, therefore, set aside the orders of 

both the lower Courts and remand the 
case to the Court of first instance direct 
that Court to decide what the market- 


(2) iz Ind, Cm. 8l6f 3# A. 630; 8 A. I u J«* 
79 «- ' 
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value of the land is and then dispose 
of the case in the light of the observa¬ 
tions above made. 

As regards costs, if the District Munsif 
rejects the plaint or finds finally that 
he has no jurisdiction to try the suit, 
the petitioner will have his costs of this 
revision petition and cf the appeal in the 
lower Court and the costs before the District 
Munsif will be disposed of by the District 
Munsif himself. If, on the other hand, 
the District Munsif finds that lie has j uris- 
diction to try the suit and tries it, all 
costs here and below will abide and 
follow the final result of the suit. 

V. N. v. Order set aside-. 

z. K. 


The Receiver appointed in an action should a3 
a general rule be a persou wholly disinters tc 1 in 
the subjcH t-matter. But it is competent to the 
Court upon the consent of the parties, au<l iu a 
proper case, without such consent, to appoint a* 
Receiver a person who is mixed up in the subject- 
matter of the litigation if it is satisfied that the 
appointment will be attended with benefit to the 
estate, [p. 786, col. 2.] 

Appeal against the order of the Sub- 
Judge, Hoogly, dated the 15th August 
I92J. 

Babus Dwarkanath Chakrabcrly, Narendra 
Kumar Bose, Haradhan Chattcrjce and Rama 
Prosad Mukherjee , for the Appellant. 

Babus Sarat Chandra Roy Chowd/iury a nd 
Hiralal Chakr u barly , for the Respondent. 

JUDGMENT.— This is an appeal under 
O. XU III. r. 1 cl. (s) from an order reject¬ 
ing an application for the appointment of a 
Receiver under O. XL. r. j. Civil Procedure 
Code in a suit for construction of a Will for 
establishment of title to sheba it ship of a 
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Present: —Justice Sir Asutosh 
Mookerjee, Kt., and Mr. Justice 

Chotzner. 

BHUPENDRA NATH MUKHERJEE— 
Plainti ff—Appellant 
versus 

MONOHAR MUKHERJEE— 
Defendant—Respondent. 

Civil Procedure Code (Act V of 1908), O. XL, 
r. x— Receiver, appointment or removal of — Dis¬ 
cretion, mode of exercising —" Just and convenient,” 
meaning of—- Receiver, who should be appointed. 

The appointment as well as the removal of a 
Receiver is a matter which rests in the sound dis¬ 
cretion of the Court. In exercising its discretion, 
the Court should proceed with caution* and be 
governed by a view of the whole circumstances of 
the case. . A Receiver should not be appointed in 
supersession of a bona fide possessor of the 
property in controversy, unless there is some sub¬ 
stantial ground for interference, [p. 785, cols, x & 2.] 
, The words “just and convenient" in O. XL, r. 1 
of the Civil Procedure Code, mean that the Court 
should appoint a Receiver for the protection of the 

property or the prevention of injury according to 

legal principles, and not that the Court can 
make such appointment because it think* 
convenient to do so. They confer no arbitrary 
and non-regulated discretion on the Court. 

£p. 7 * 5 ,€oL 3 .J . 


debut tar estate and for incidental reliefs. 

The history of this endowment is set 
out in the judgment ol this Court in 
Manohar Mookerjee v. Raja Peary Mohan 
Mookerjee (i), which was confirmed on 
appeal by the Judicial Committee [Peary 
Mohan Mttkirji v. Monchar Mukerji 
(2).] It is sufficient to stale that the 
endowment was created by J.igomohan 
Mukherjee, the common ancestor of the 
parties to this suit, who made a testa¬ 
mentary disposition of his properlies on 
the 11th September 1^40. A suit was 
instituted by the first delendant Monobor 
Mukherjee for construction of the Will, 
for the administration of the trust created 
thereby, lor the removal of Raja [Peary 
Mohon Mukherjee from the shebaitship, 
for the appointment of a new shebait or a 
Receiver, and other incidental declara¬ 
tions. The suit was dismissed by the 
Trial Court on the 23rd December 1915. 
That judgment was reversed by this Court 
on appeal on the 24th July 1919. The 
effect of this judgment was to remove 
Raja Peary Mohon Mukherjee from the 
shebaitship" and to place the debuttar 


(x) 54 Ind. Cas. 6; 24 C. W. N, 478,’ 3 ® C. L. J. 

17 U) 6a Ind. Cas. 761 48 I. A. 258; 26 C. W. N, 
jr 34 C. L. J. 86; 41 M. L. J. £8| 14 L. W. 104J 
3 Bom. L.R. 913: (X92i) M. W. N. 554; 1 9 A. J,. 
; 773. 2 P. L. T. 7251 3 ° L.T. 2a\ 48 C. 1019; 

1922) A. L R* OK * 3 § (P* C,). 
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estate in the liquids of a Receiver appoint¬ 
ed by th.is Court. Since then, the Re¬ 
ceiver has continued in occupation and 
has discharged his duties under the direc¬ 
tion of this Court. Raja Peary Mohon 
Mukherjee died on the 16th Ja nuary 1923 
and the succession to the she?) a it ship open¬ 
ed out on h's death. In the normal course 
of events, the Receiver would have been 
discharged o:i the death of Raja Peary 
Mohon Mukherjee. Disputes, however, 
broke out between Monohnr Mukherjee 
and the re .resentatives-in-intcrest of 
Raja Peary Mohon Mukherjee, and at the 
desire of all parties, this Court directed 
the Receiver to continue to hold the estate 
until further orders. On the 9th Febru¬ 
ary 192I, an application was made tothis 
Court on behalf of Monoh.ir Mukherjee 
to the effect that the Receiver might be 
directed to make over possession of the 
debuitar estate, and all the papers in rela¬ 
tion thereto, to him as < lie next person en¬ 
titled to hold the shebiitship under the 
terms of the Will of the founder. The 
app ioatiou was oppossed by a r e pie- 
sentitve of Raja Peary Mohon Mu¬ 
kherjee who was a party to the original 
suit also in his own right. On that 
occasion, the Court made the following 
order; — 

Before possession can be taken by the 
shcabit, or, in the event of a dispute, 
before a Receiver can be appointed 
by a competent Court to take change of 
the debuitar estate, it is necessary that 
the Receiver appointed by. this Court 
should cont nue. We accordingly autho¬ 
rise the Reeewer to continue in occupa¬ 
tion till the first day of the new Ben¬ 
gali year. If, iu the meanwhle, the 
parties can agree upon a person to 
take possession of the estate as the 
new shebzit and the matter Is reported 
to us, the Receiver will be authorised 
to withdraw forthwith. If. on the other 
hand* the dispute is not ended and the 
Receiver is appointed- by a .competent 
Court where the suit has been ins 5 t jte ^» 
the Receiver will be directed f Q uake 
over possession to the new Receiver 

We directed the Receiver to y e 

in occupation till the first day of nt AL f 
Bengali year, because it was point** 1 't 


us by both sides that f the Receiver were 
to withdraw from the management at an 
earlier date, considerable difficulties might 
arise in the way of institut on of rent suits, 
as the period of limitation would expire 
in ordinary course on the last day of the 
then current Bengali year. Thereafter, 

both parties awaited further develop¬ 
ments, each anxiously expectant as to 

what action might be taken by his oppo¬ 
nent. At length, on the 14th April 1923, 
that is, just after the expiry of the date 
fixed by this Court. Bhupendra Nath 

Mukherjee, the son of Raja Peary Mohon 
Mukherjee. instiuted a suit in the Court 
of the Subordinate Judge of Hoogly for 
construction of tne "Will of the founder 
and f >r determ : nition of a variety of 
questions in relation to the debuitar estate. 
Th’rty-e'ght persons—all of them, except 
one, members of the Mukherjee family of 
CJttarparah—w?re brought on the record 
as defendants. The list included!he Re¬ 
ceiver appointed by this Court. Four other 
persons were subsequently brought cn the 
rec rd as dd tional defendants ttvenlten of 
theseforty-t ao defendants entered a] pe* r- 
ance. The plaint contained a prayei 1 or the 
appointment of a Receiver, and five days 
later, an application was made by the 
plaintiff in that behrif. The only defend¬ 
ant who contested 1 he api lication ior the 
appointment of a Receiver was the first 
defendant Monobar Mukherjee. On the 
15th August 1923, the Subordinate Judge 
dismissed the application for the appoint¬ 
ment of a Receiver. .Five days later the 
present appeal was lodged in ths CouTt 
by the plaint ff. The only person brought 
on the record as respondent in the appeal 
is the first defendant, Mor.ohar Mukherjee. 
We have now to consider whether the 
order of the Subordinate Judge can be 
supported on the merits. 

A preliminary objection has been taken 
that the appeal should not be heard, until 
notice has been served Upon all the other 
defendr nts, at any rate, upon the defend¬ 
ants who had entered appearance in the 
Trial Court. We are of opinion that there 
is no substance in this contention. The 
object of the appointment of a Receiver 
in the present case is to secure the 
properties during the pendency of the 
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litigation. If a Receiver is appointed, sion of a bona 
the only person nnterially prejudiced 
thereby would be the person enii’led to 
present possession as shebait. In this 
category may be include 1 t A ie plaintiff as 
also tne first defen lant, as they are ri'al 
claimants to the posstssion of the debutiar 
estate. There is no allegation that there 
is a t'-.ird person amongst the defendants 
who is entit’ed to present possession or 
has even advanced a claim to that effect. 

They are necessary parties to the suit, 
which has been instituted for construction 
of the W il and for other reliefs, wh : ch 
may affect the endowment wl ere n tl ey 
are or their succes-ors-in interest may be¬ 
come interested either in the present or 
in the future. But there is no suggestion 

that any of these defendants is entitled to 
present possession, and consequently it is 
not necessary to have them on the recoid 

of this appeal. 

We shall now proceed to consider th e 
merits of the order under appeal. W e 
observe that the Subordinate Judge has 
not only narrated the previous history 
of the endowment but has also expressed 
a decisive opinion as to the rights ot the 
parties. The danger of such a. course 
was pointed out by t!,-s Court in Ram 
Sunder Dass v. Kani.il J a (3). 1 he Sub¬ 

ordinate Jud T e has also referred to 
the dec sions in Stdheswari Dab v. Abhoy- 
cswari Dabi (4) and Chandilat JHu v. 

Padmzn.ind Stngh ( 5 ),. In these cases, the 

Co art considered the principles which should 
regulate the appointment of Receivers, 
wieretha effect 0 f the appointment is to 
oust a person who is in possession of the 
property in dispute. The principles ap¬ 
plicable in cases of that character were 
clearly stated by Sir John Wootiroffe in 
his work on Receivers. The appointment 
as well as the removal of a Receiver is 
a matter which rests in the sound dis¬ 
cretion of the Court. In exerc sing its 
discretion, the Court should proceed with 
cautonand be governed by a view ot the 
w iole circumstances of the case. A e 
ceiver should not be appointed in superses- 
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a oona file possessor or the pro' 
perty in controversy, unless there is some 
substantial gro ind * or i terlerence: Alathnria 
Debya v. Shibdyal Singh (6). The power 
coal erred by the Code of Civil Procedure 
to appoint a Receiver is not to he ex¬ 
ercised as a matter of course, and :t is 
not a reason for al-owing an application 
for the appointment of a Receiver, that 
it can do no harm to appoint one: Prc - 
so nontoy i Devi v. Beni Madhab Raj (7). 
Th^ words “jrst and convenient" in 
O. XL, r. 1 of the Code mean that the 
Court should appo'nt a Receiver for the 
protection of pioperty or the prevention 
of injury according to legal principles and 
not that the Court can makes ich appoint¬ 
ment because it thinks envenint to do 
so. They confer no arbitrary ai d non- 
regulated discretion 01 t ie Court. 

These are well-settled principles, but 
th; case before us pos 5 ess< s v p^-cial features 
which have been overlooked by the Subordi¬ 
nate Judge. Here, as in KhubsuratSingh v. 
Saradci Chxran Guha (8) and Madheshivar v. 
Mohamaya Prasad Singh ( 9 ). the subject- 
m itt »r of litigation is not in the occui ation of 
either the plaintiff or the contesting delend- 
ant. The property is in the custcdy of this 
Court, in the hands of the Receiver ap- 
piinted by us in connection with the suit 
previously mentioned. Such a contingency 
was foreseen by Lord Crar.worth in the 
case of Owen v. Homan (io), when he 
made the loiliwing observations 7 

“Tiie Receiver. • must be app«inled on 
the principle on which the Court of 
Chancery acts, of preserving property 
pending the litigation which is to decide 
the right of the litigant parties. In such 
cases the Court must of necessity exercise 
a discretion as to whether it w : ll cr will 
not tike possession of the property by 
its officer. No positive uovaryj r g rule 
can be laid down as to whether ti e Court 
wi'l or will not interfere by this kind of 


(4115 C. 818;’ 13 Ind. Jur. 258; 7 Ind. Dec. (n. a.) 

1x28. . ^ , . 

(5) 22 C. 459; xx Ind. Dec. (n. s.) 3 ° 7 » 

5 ° 


(6) 5 Ind. Cas. 27: 14 C. W. N. 252. 

(7) 5 A. 556; A. W. N. (1883) 136; 3 Ind. Dec. 

^ (8) 12 Ind. Cas. 165; 14 C. D. J. 5 2 ^J N. 

X 26 • 

(9) 9 Ind. Cas. 1027; 15 C. W. N. 6721 13 C. L. J. 

48 (to) (1853) 4 H. L. C. 997 at p. 1032: 94 R. R. 
516 at p. 527; *7Jut. 861; iEq.Ri 37°: xo 75 2 . 
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interim protection of the property. Where, 
indeed, the property is as it were in 
medio, in the enjoyment of no one, the 
Court can hardly do wrong in taking 
possession. It is the common interest of 
all parties that the Court should pre¬ 
vent a scramble. Such is the case when 
a Receiver of a property of a deceased 
person is appointed pending a litigation in 
the Ecclesiastical Court ns to the right of 
Probate or Administration. No one is in 
the actual lawful enjoyment of property 
so circumstanced, and no wrong can be 
done to any one by taking and preserving 
it for the benefit ol the success ul litigant. 
But where the object of the plaintiff is to 
assert a right to properly of which the 
defendant is in tire enjoyment, the case 
is necessarily iuvolved in further questions. 
The Court by taking possession at the 
instance of Ihe plaintiff m a \ be doing a 
wrong to the defendant; in some cases an 
irreparable wrong. If the plaintiff should 
eventually fail in establishing his 
right against the defendant, the Court may 
by its Interim interference have caused 
mischief to the de.enuant for which the 
subsequent restoration of the property may 
afford no adequate compensation. In all 
cases, therefore, where the Court interferes 
by appointing a Receiver of property in 
the possession of the defendant before the 
title ot the plaintiff is established by decree, 
it exercises a discretion to be governed by 
all the circumstances of tie case.” 

In the case before us, the property is in 
the hands of a Receiver appointed by this 
Court. The defendant urges not on'y 
that a Receiver should not be appointed 
by the Subordinate Judge but that the 
Receiver previous 1 y appointed by this 
Court should be discharged and the pro¬ 
perties made over to him, because, in the 
opinion of this Ccurt, he is the person en¬ 
titled to the shabattship on the death of 
the last incumbent. In our judgment, it 
would not be right for this Court to 
adopt this suggestion. If we were to 

express an opinion that th e first defend¬ 
ant is entitled to the shebaltship in the 
events which have happened, we should 
only prejudge the matter in controversy 
In the litigation before the Subordinate 
Judge. We are consequently of opinion 
that a Receiver should have been ap- 


AR MUkHERJEE. 

pointed in this case by the Subordinate 
Judge and we proceed to make the order 
which should have been passed by him. 

The view has been pressed on us as well 
by the plaintiff as by the first defendant 
that if a Receiver is appointed, the plaint¬ 
iff or the defendant should be such Re 
ceiver. Each has offered to find funds, 
if necessary,, for the management of the 
endowment. Each has pointed out that 
inestimable benefit would accrue if he 
were appointed Receiver. Each has urged 
that he will make no charge for man- 
agment. Each has explained that lie has 
an efficient machinery at his disposal for 

management of zeminiaris and that the 

debut tar estate would be effectively and 
ecoi omically managed if the estate were 
placed in his hands. Neither of the liti¬ 
gants, however, has the remotest con¬ 
fidence in the other and neither is prepared 
to see his opponent appointed as Receiver, 
notwithstanding the high estimate formed 
by each of his own capacity for manage¬ 
ment. In such circumstances, we cannot 
overlook the principles which have been 
applied when an application has been 
made by one of the party litigants for 
arpointment of himself as Receiver; Kali 
Kumarx v. Bachin Singh (11) and Sura- 
s.inna Roy v. Upendra Narayan Roy 

(12) . The Recei\ er appointed in an action 
should as a general rule be a person 
wholly disinterested in the subject- 
matter; In re Lloyd, Allan v. Lloyd 

(13) . But it is competent to the Court 
upon the consent of the parties, and in 
a proper case, without such consent, to 
appoint as Receiver a person who is 
mixed up in the subject-matter of 
the litigation, if it is satisfied that the 
a jpointment will be attended with benefit 
to the estate : Taylor v. Eckersley (14), 
Hyde v. Warden (15), Fuggle v. Bland 
(io), Boyle v. Bettws (iyj, Blakeway v. 

(ti) 19 Ind. Cas. 873: 17 C. W. N. 974. 

(12) 22 Ind. Cas. 601; 18 C. W. N. 533; 18 C. I/. 

J. 638. 

(13) (1879) 12 Ch. D.447 at p, 451; 41 E. T. 171; 

28 W. R 8. 

(14) (1876) 2 Ch. D. 3021 45 E. J. Ch. 5271 3 j E. 

T. 637; 2 4 W. R. 450. 

(15) (rS/6) 1 Ex. D. 3991 25 W. R. 65< 

(16) (1883) 12 Q. B. D. 71X. 

(17) (1876) 2 Ch, B. 72O; 45 E. J. Ch, 748; 3, 

E. T, 844, 
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Blakeway (18) and Cookes v, Cookes 
(19). We regret that we have not been 
able to satisfy ourselves that benefit 
would accrue to the debuttar estate if 
either of the rival claimants were appoint- 
ed Receiver. We are of opinion that the 
Receiver previously appointed should be 
appointed Receiver in this suit. The fact 
that he has been able to manage the 
estate efficiently notwithstanding the con¬ 
flicting interests of powerful litigants justi¬ 
fies the expectation that he will continue 
to be successful in the discharge of his 
difficult and responsible duties as Receiv¬ 
er. We accordingly appoint Babu Ram- 
taran Chatterjee, a Vakil of this Court 
and one of its officers on the Appellate 
Side, to be the Receiver in the suit. Re 
will continue to perform his duties under 
the orders of this Court. This arrangement 
possesses the manifest advantage that there 
will be no change in the management. 
We are convinced that a change of man¬ 
agement or policy at this stage would be 
detrimental to the interest of tl e en¬ 
dowment. 

The appellant will have costs both of 
this Court and of the Court below. We 
assess the hearing fee in this Court at ten 
gold tnohurs . 

We direct the Subordinate Judge to 
take up the suit for final disposal in ac¬ 
cordance with law as early as practicable. 

Appeal allowed. 

w. c. A. 

(18) (1824) 2 Li J. (n. s.) Ch. 75- 

(iy; (1865) a De G. J. & S. 526 at p. 53*J 
0. R. 479; X39 R. R. 216. 
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W. H. NURSE— Defendant No. 2— 

Appellant 

versus 

RUSTOMJI D OR ABJI— Plaintiff- 
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Malicious prosecution — Damages, suit for — Malic* 
—Good faith, requisites of— Appeal—Damages, 
quantum of. 

Where in a suit for damages for malicious pro¬ 
secution the defendant pleads protection by reason 
of having acted in launching the prosecution on 
the advice of Coun9el, it is necessary for him to 
prove that all the facts of the case were fairly 
laid before Counsel and that be acted bona fide 
upon the advice given by that Couns<l. Ip. 788, 
col. 2.] ^ 

Rei-cnga v. Mackintosh, (1824) 2 & C.693; 4 D. 

& R. 187; 2 L. J. (o. s.) K. B. 137; 107 E. R. 541. 
relied on. 

In considering the question of damages on an 
appeal from a decree in a suit for damages for 
malicious prosecution the proper question for the 
Appellate Court to consider is whether the Trial 
Court was wrong in awarding the damages it did 
and not what would have been the amount which 
the Appellate Court itself would have awarded; 
[p.789, col. 2.] 

Appeal from the judgment of 
Mr. Justice Coutts-Trotter, dated, the 
15th March 1921, passed in the exercise of 
the Ordinary Original Civil Jurisdiction of 
the High Court in C. S. No. 527 of 1919* 

Messrs. V. V. Srinivasa Aiyengar, A. 
Krishnaswamy Aiyar and N. S. Ranga - 
swa my A iya nga r, f or the Appel la nt. 

Messrs. Short Bewes < 5 - Co., for the Re¬ 


spondent, 


JUDGMENT. 


Schwabe, C. J.—This is an ai^peal from 
a judgment of Coutts-Trotter, J. in an 
action for malicious prosecution. He found 
for the plaintiff with Rs. 35,000 damages. 
The defences set up were that there was 
no malice and that there was reasonable 


and probable cause for the prosecution. 
As regards the latter point I entirely 
agree with what was said by the learned 
Judge that there was no reasonable and 
probable cause for this prosecution. In con¬ 
sidering that, I consider what the posi¬ 
tion was of the plaintiff in respect of the 
charge made against him in the Criminal 
Court and I am quite satisfied that there 
was no ground at all for even suggesting 
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that he hod been guilty of any criminal 
offence. N > ciiminal offence, in fact, had 
been committed, and I can see no reason 
at all for suggesting that Mr. Nurse, the 
defendant, really had any reasonable 
ground lor thinking that a criminal offence 
had been committed. 

Oi the other point of the case, namely, 
wbe 4 h.r there \v<.s malice, there are two 
matters to be onsidered. The first is 
whether the defend nt acted wi'h an in¬ 
direct motive. The learned Jud e found 
that he did, and I have no doubt that 
he was right. There was a dispute going 
on between the plaintiff and the defend¬ 
ant. The plaintiff had entered into a 
contract with the defendant under which 
the defendant was to bui’d for him a 
cinema and then let it out to him. A 
point arrived in the relationship between 
them in re'ati .n to that cinema when 
th'ngs were at a deadlock. The defendant 
was, no doubt, cuntending that there 
would have to be some alteration in the 
terms upto that time existing between 
the parties, and I think it is fairly clear 
that the plaint.ff recognised that there 
would have to be some modification or 
alteration. The defendant put forward 
a draft lease on terms which lie thought 
reasonrble, the plaintiff rejected those 
terms and put forward an alternative 
which in turn the defendant rejected and 
the plaintiff claimed to fall back or stand 
upon the written agreement. He said that 
there had been and was an agreement 
between the parties, binding and effective. 
Whetnerthat agreement was binding and 
effective or not at that date is a matter 
with which we are not concerned and it 
is a matter on which I think it desirable 
to say nothing in view of the fact that it 
is the subject-matter of litigation between 
the parties. But that was the position 
when the defendant chose to apply for 
the arrest ol the plaintiff on what, as I 
have already said, are wholly frivolous 
grounds, and I think the learned Judge 
amply justified in coming to the con¬ 
clusion he dia that he did so with the 
indirect motive of hoping to be in a 
better position to negotiate with his op¬ 
ponent with a criminal charge hanging 
over his bead than he would be in nego¬ 
tiating as between two persons on equal 


terms. I think it right to say that, in 
my view, I do not think that, on this 
evidence, Mr. Nurse had, or could have 
had, an}’ honest belief in the guilt of 
Mr. Rustomji. Either of those views is 
quite enough to justify the finding of n:y 
brother Coutts Trotter, J. 

A further point arose on this point whch 
is really a subsidiary part of this point, 
namely, the defendant contends that he 
acted in launching this prosecution on the 
advice of Coi nsel and that he claims to 
be protected ly reason of that fact. It 
is, no doubt, the law the 1 that protection is 
given where Counsel’s op : nUn has been 
obtained and where it is believed to be 
correct and acted upon. I think tl e law 
is correctly stated in the jtldtmtnt of 
Barley, J., in Revenga v. Mackintosh (1) 
in which he said : 

“I accede to the proposition, tl at if a 
party lays all the facts of h s case fairly 
before Counsel, and acts bona fide upon 
the opinion given by that Counsel, 
(however error ecus that cpii.icn may be) 
lie i^ not liab’e to an action of this des¬ 
cription." 

It may be observed that, in order to 
escape by reason of the opinion of Counsel 
the first condition is that all the facts 
of the case are laid fairly bei ore Counsel, 
and the second condition is that he acts 
bond Jidc upon the opin'on given by that 
Counsel. I think it is quite clear in this 
case that all the facts were not laid 
fairly before Cou.seJ. The main ground 
of tbe prosecution was that a certain 
agreement between the parties, eonta ned 
on four sheets of paper bearing a certain 
original date and giving a time limit for 
the building of the cinema, was from time 
to time altered by a fresh front sheet oh 
a stamp paper with a new date being 
prepared by the solicitor to both parties 
and signed or initailed by the parties, 
and it was alleged ih t because the pla'nt- 
iff took the new front sheet attached it 
to the remaining sheets of the or'ginol 
agreement and tried to have the document 
so composed registered he was comn itting 
the crime of cheating and of forgery, 
The greater part of the evidence in this 

(1) (1824) 2 B. & C. 693: 4 D. & E. 187; 2 
T . (O. s.) K. B. 137; 107 E 
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case ranged round the quest'on of what 
was the intention if the part'es in having 
th-se front sheets \ repared. The pro¬ 
secution story was that they were prepared 
in order to become the front sheet to 
s^me subsequent agreement to he executed. 
The defence story was that it was the 
intent on of everybody throughout that 
the new front sheet should be substitut¬ 
ed for the «,ld. The defendant went before 
his Counsel and told him that it was the 
intention of both parties when the new 
front sheets were made at different times 
that they were not to be attached to 
the remaining sheets of the original 
agreeineit and on that basis apparently 
Counsel ad.ised. It is quite clear, to my 
mind, on the evidence that s>far from 
it being the intention of both parties 
that the nJw front sheet should not be 
attached to the original back sheets, it 
was the intention of both parties that 
they should be so at bached and, indeed, 
that they were brought into existence for 
the purpose o c being so attached. I do 
not think it is a very creditable story to 

any one concerned. They desired to ex¬ 
tend the time under an existing agreement. 
They did it by substituting a new front 
sheet with a diieren 1 date treating th? 
execution of the original contract, witness¬ 
ed as it was by several vvitues-es as still 
being the execution of the final contiact 
with a new date. I think also there was 
a desire on the part, at any rate, of some 
of the parties concerned that, as the stamp 
for the agreement for lease was an in¬ 
adequate stamp, it might be possible to 
get a reduction of the penalty which 
was being incurred by reason of the stamp 
not being the right stamp, by putting 
before tne registration authorities that 
the document was of recent dite, where¬ 
as the chance of getting a reduction of 
penalty wo.ild be veiymuch less if the 
authorities had been aware that the con¬ 
tract had been in existence for a very 
considerable lime and acted upon, and was, 
in fact, renewed from time to time by 

this addition of a front sheet. However 
that maybe, I am qoite satisfied that it 
was the intention of both parties that it 
should be so used. In fact, the sol cite-r, 
who was the solicitor for both parties and 
who gave evidence at the Police Court 


7 

and at the Sessions Court, although he 
at first, particularly in tile Police Court, 
tiied to make out that it was contrary 
to the agreement that the front sheet 
should be attached to the others when lie 
got before the Sessions Court and was 
fully cross-examined, ultimately said in 
the plaine t terms that the whole intention 
of the parties was that the new front- 
sheet, in his words, was to form pait of 
and take the place of the front sheet of 
the old agreement. 

That being so, it cannot, in my judg¬ 
ment, be said that the true facts were 
placed fairly by the defendant before 
Counsel, when Counsel advised,if he did 
so advise that this prosecution should 
take place. Underth.se circumstances I 
think that in this case there was ample 
evidence both of absence of reasonable 
and probable cause and of malice in fact. 

There remains only the question of 
damages. In countries where these ques¬ 
tions of tort are tried before a Jury, dan af es 
a re eminently in the pro\ ince ot the Jury. 
Wiiere, however, a case is tried l efoie a 
Judge he has a very wide discretion, on the 
facts of thecase before him, to say' what, in 
pis view, the damages should be; but it is 
no doubt easier to get the damages re¬ 
duced on a judgment from a Judge than, as 
in England, in the case of a verdict lya 
Jury, 'tvcause a Judge iu his judgment 
states his reasons when he gives damages 
and states what influences him or whai is 
in his mind when he gives those damages, 
whereas in England, where the Jury gives 
no reasons, it is almost impossible lor the 
Coi-.it of Appeal to know what operated 
on the mind of the Jury and it is difficult 
to establish that the damages are so ex¬ 
cessive that no reasonable body of twelve 
men could have come to that measure of 
damages. I have had some little doubt 
in this case whetl er the learned Judj e, 
wi.o quite fully states his reasons lor taking 
rather a strong view of the case as to 
damages, was not inclined to severity but, 
on the whole, I think not. I am not 
certain as to whether I should not have 
awaided a lesser amount, but that is not 
wbat I ha\e to consider. What I have 
to consider is whether tl e learned Judge 
was wrong in awarding the damages that 
lie did. As has been pointed out, it is 
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a serious thing, indeed, for a business 
man of position, more especially when he 
carries on business in another place, to 
be brought before the Criminal Court of 
of Madras and kept here for some months 
with the anxiety of prosecution hanging 
over his head, having to incur very heavy 
costs here, which are separately provided 
for in the judgment, and having to incur 
expenditure by reason of his being away 

from home, and being subjected to the 
injury which must necessarily acciue to 
the man's business, when he must be 
away from his business for a considerable 
time, and under a suspicion of having teen 
guilty of serious offence. Under these 
circumstances I do not think it right to 
interfere with the judgment here, and this 
appeal must be dismissed with costs. Certi¬ 
fied for two Counsel. 

R&mesam, J. —I agree and have nothing 
to add. 

Appeal dismissed . 

V. N. V. 


CALCUTTA HIGH COURT. 

Appear from Original Decree No. 74 

of 1920, 

August 30, 1922. 

Present: —J ustice Sir Asu tosh Mookerj ee, 
Kt., and Mr. Justice Cuming. 
RAJENDRA KUMAR BOSE— 

DEFENDANT—Appeeeant 

versus 

BROJENDRA KUMAR BOSE— 

Plaintiff—Respondent. 

Partition—Partial partition, suit for , maintain¬ 
ability of—Principles applicable. 

A suit for partition should include all the lands 
of the co-tenancy, and if it does not, any party 
interested may insist that the omitted land or 
lands be included in the suit. [p. 791, col. 2j 
p. 792, col. 1.] 

Exceptions to the general rule that a suit cannot 
He for partition of a portion of the family property 
have been recognised when different portions of 
the family property are situated in different juris¬ 
dictions, and separate suits for separate portions 
have sometimes been allowed, where different 
vales of substantive or adjective law prevail in 
the different Courts. Again, a suit for partial 


[1923 

partition has been allowed when the portion 
excluded is not in the possession of co-parceners 
and may consequently be deemed not to be really 
available for partition. A suit for partial 
partition has also been allowed when the 
portion excepted is impartible property. In an¬ 
other class of cases, the rule has been relaxed, 
namely, when the portion excluded is held jointly 
with strangers who have no interest in the family 
partition, [p. 792, cols. 1 & 2; p. 793, col. 1.] 

The general rule is that all property held in 
co-tenancy and nothing but property held in 
co-tenancy should be included in a partition 
suit. A co-tenant whose title to an undivided 
share of joint property is admitted or is clear, 
is entitled to partition as a matter of right; a 
difficulty in making a division of the subject- 
matter or a resulting prejudice to some of the co- 
tenants, is not a sufficient ground for refusing 
a partition, [p. 791, col. i.J 

The rule that a partition suit should embrace 
all the joint property is neither arbitrary nor 
technical; it is founded on sound and weighty 
reasons. If the rule were not recognised and 
firmly applied, multiplicity of litigation would 
be the inevitable result, fp. 794, col. 2.] 

Although partial partition by suit is allowed 
where different portions of the property lie in 
different jurisdiction, or some portion of the pro¬ 
perty is at the time incapable of partition or is 
from its nature impartible oris held jointly with 
strangers who cannot be joined as parties to a 
general suit for partition, these exceptions must 
not be taken to have frittered away the funda¬ 
mental rule that a partition suit should embrace 
all the joint property, [p. 793, col. 2; p. 794, col. 1.] 
Appeal against the decree of the Sub- 
Judge, Dacca, dated ti e 29th March 192c. 

Dr. Dwarka Nath Mitter and Babu Hira 
Lai Chakerburty , for the Appellant. 

Babu s Ram Chundar Mazumdar, Gunada 
Charan Sen and Heramba Chandra Guha, 
for the Respondent. 

JUDGMENT. —This is an appeal by the 
defendant in a suit for partition. The 
plaintiff and the defendant are two 
brothers, governed by the Dayabhaga school 
of Hindu Law. Under a testamentary dis¬ 
position of their father, now deceased, 
they are entitled in equal shares to the 
properties in suit and many other propel- 
ties. In this suit, the plaintiff seeks par¬ 
tition of an ancestral house at Srinagar 
two horses at Dacca and a large number 
of moveables. The defendant contends 
that all the joint properties shorld be 
included in the suit and divided by the 
decree therein. The Subordinate Judge 
has overruled this objection, and has 
made a preliminary decree. On the pre¬ 
sent appeal, the defendant has urged 
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that the plaintiff should not be allowed 
to sue for partial partition. 

The principles applicable to cases of tins 
character are well settled, lhe general 
rule is that all property held in cc-ten- 
ancy and nothing hut property held m 
co-tenancy should be included in a par¬ 
tition suit. A co-tenant, whose title to an 
undivided share of joint property' is admit¬ 
ted or is clear, is entitled to partition as 
a matter of right; a difficulty' in making a 
division of the subject-matter or a result¬ 
ing prejudice to some of the co-tenants, 
is not a sufficient ground for refusing a 
partition; and it has sometimes been main¬ 
tained that partition may be claimed, 
even though it be impossible to divide the 
property without materially impairing its 
value, or even totally destroying it: Norris 
v. Le Neve (i); Parker v. Gerard (2); Baring 
v. Nash {3); Calmadyv. Calmady (4), Turner 
v. Morgan (5); Agar v. Fairfax (6); Claren¬ 
don v. Hornby (7). Since partition can be 
claimed as a matter of right, a co-tenant 
is not required to make a demand or to 
agree upon terms prior to institution of 
suit. But although, as a general rule, 
all joint property of the co-tenants 
must be included in a partition suit, 
it is within the power of co-tenants by 
mutual agreement, to make partition 
of a part only of the joint property , re¬ 
taining the rest in common: Uarviii \. 
Roper (8). The principle that a partition 
suit should include all the property oi 
the co-tenancy is widely recognised, and 
it has been pointed out that if the rule 
were not enforced, a co-tenant m gnt in¬ 
stitute as many suits to partition tlie 
property as his caprice dictated. Conse¬ 
quently a partial partition canno , 
as a general rule, be compelled against 
co-tenants who do not consent there o. 
But if some of the co-tenants desire to 


1744 ) 3 Atk. 83:26 E. R. 850 . 

'1754) Am hi. 236; 27 E. R. 157* - -p . 

[iBS I V. &B. 551 at p. 554: 35 E. R, 

(1795) 2 Ves. Jur. 568; 30 E. R. 780. 

(1803) 8 Ves. 143: 3’- E- R- 307; 149 R * K * 

(1808) 17 Ves. 533 at p. 543; 1 Wh & T. 

I*. C. ( 7 th Ed.) i 8 ij 34 E. R. 533- _ - 

(7) (17x8) x PT Wins. 44 6 : 2 4 $• R ‘ 4 65 * . 

(8) (1853) 3 Drewry 294I 3 Eq. R - xa ff * 4 
I» J. Ch. 7791 3 W. R. 4#71 61 E. R. 9I5J R* 

R* 335* 


\i 
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(5) 

667 . 
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continue bolding their moieties together 
and undivided, the Court may permit 
them to do so, and instead of making a 
separate allotment to each, set apart, to 
all who so desire, an allotment to be held 
by them jointly. It it appears, however, 
that all the defendants have already re¬ 
ceived all that is equitably due to them, 
the remainder may be awarded to the 
plaintiff ; this is not partial but complete 
partition: Hobson v. Sherwood (9); Claren¬ 
don v. Hornby (7). The rule is enunci¬ 
ated in these oi similar terms by text- 
writers of recognised authority. Thus, 
preeman (Co-tenancy and Partition, sec¬ 
tion 50S) states that a tract held in com¬ 
mon cannot be partitioned by fragments, 
and a suit for partition should 
always embrace the whole tract held 
by the co-tenancy. But while it is in¬ 
dispensable that the whole tract should 
be embiaced in the suit for partition, 
it docs not follow that those who aie mu¬ 
tually desirous of continuing the relation 
of co-tenancy among one another, 
are obliged to have their several portions 
allotted to them to hold in severalty. 
It is true that there are cases where a 
partial partition has been treated as 
improper and unauthorised under all 
ciicuinstances: Robertson v. Robertson (io). 
But the weight of the authorities is in favour 
of the view that the plaintiff in partition 
is eutitled to have his share set off, if 
the premises are capable of being divided, 
for tliat is his object in instituting the 
proceedings; if the situation of the defend¬ 
ants is such as to render it for their in¬ 
terest to retain their portion together 
and undivided, there can be no 
possible objection in principle in per- 
mitting it to be done. To the same 
effect °is the statement by Knapp (Par¬ 
tition P- 192) that common property can¬ 
not be partitioned in fragments; it is not 
the practice of the Court to cause or de¬ 
cree a partial partition. Tht established 
rule may accordingly betaken to be that 
a suit for partition should include all the 
lands of the co-tenancy, and if it does 
not, any party interested may insist 

( 9 ) (1841) 4 Bear. 184 : 49 E. R; 3091 55 R- R- 
4 °(io) (1852) a Swan (Ttxm) 199. 
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that the omitted land or lands be included 
in the suit. 

There is little doubt that the general 
principle enunciated above was recognised 
by Hindu jurists; see Mitakshara, Chap- II, 
section 10; Vishnu, XV, 33; Narada XIII, 
32; Radha Churn Dassv. Krtpa Sindhu Dass 
(11); Manjanatha Shanahhaga v. Narayana 
Shanabhaga (12); Sudarsanam Maistn v. 
Narasttnhulu Maistn (13). Jolly, Tagore 

Lectures on Partition, p. 135 * . . 

The principle that a suit for a division 
of a portion of the family property cannot 
lie and must comprise the entire 
family property has been affirmed in 
m merous cases: Naitabhai Vallabdas v. 
Nathabhai Haribhai (14); Trimbak Dix't 
v. Narayan Dixit (15); Venkatesh v. Gan- 
pay a (16); Gopal v. Narnapa (17); Parbati 
Churn Deb v. Atn-ud-dcen (18); Upendra 
Narain Myti v. Go pee Nath Bcra (19); 
Haridas Sanyal v. Pratt Nath Sanyal (20); 
Ramjoy Ghose v. Ram Ranjan Chuker- 
butty (21); Kalka Per shad v. Budree Sah 
(22); Hoolas Khan v. Munsub Ali (23); 
Venkayya v. Lakshtnayya (24); Jttgco Lall 
Oopadhya v. Minohar 'Lai 0 >paah\a (25); 
Shivmurteppa v. Virappa (26) Krista)ya 
v. Narasim’am (27); Cheyt Narain 
Singh v. Bunwarree Singh (28'); Jogendra 
Nath Mukerjiv. Jugobundhu Mukerji (29); 
Ram Lochun Pattuck v. Rughoobur Dyal 


(11) 5 C. 474; 4 C. B. R. 428; 2 Ind. Dec. 

(N. S.) 9x1. 

(12) 5 M. 362; 6 Ind. Jur. 518; 2 Ind. Dec. 
(x. S.) 252. 

(13) 2 5 M. 149; 11 M. B. J. 353. 

(14) 7 B. H. C. R. A. C. J. 46. 

(15) 11 B. H. C. R. 69. 

(16) (1876) Bora. P. J. no. 

(17) (1883) Bora. P. J. 3. 

(18) 7 C. 577: 4 Shorn'* B. R. 46; 9 C. L. R. 
170; 3 Ind. Dec. (n. s.) 920. 

(19) 9 C. 817; 12 C. L. R. 356; 4 Ind. Dec. 
(n. s.) 1193. 

(20) 12 C. 566; 6 Ind. Dec. (x. s.) 385. 

(21) 8 C. L. R. 367. 

(22) 3 N. W. R. H. C. R. 267. 

(23) 3 N. W. R. H. C. R. 37. 

(24) 16 M. 98: 5 In<l. Dec. (x. s.) 775. 

(25) 19 W. R. 43. 

(26) 24 B. 128; 1 Bom. B. R. 620; 12 Ind. 
Dec. (x. s.) 623. 

(27) 23 M. 608; 10 M. L. J. J4I; 8 Ind. Dec. 
(N. S.) 827. 

(28) 23 W. R. 395- 

(29) 14 C, T22; 7 Ind, Dec. (x. S.) 81 


(30) ; Venkata Narasimha v. Bhashyakarlu 

(31) ; Srimohan Thakurv. Macgre or (32). 

Except'onsto therulethat a suit cannot 

lie for part tion of a portion of the 
family property have been recognised when 
different portions of the family property 
are situated in different jurisdictions, and 
separate suits for separate portions have 
sometimes been allowed, w'here different 
rules of substantive or adjective law pre¬ 
vail in the different Courts; Hari Narayan 
Brahme v. Ganpatrav Daji (33); Ramacharya 
v. Anantacharya (34); Moli Ram v. 
Kanhiyalal (35), Punchanun Mullick 
v. Shib Chunder Mullick (36); Balaram 
Bhaskarji v. Ram chan dr a Bhaskarji (37); 
Abdul Karim Sahib v. Badrudeen Sahib (38); 
Srimati Padamant Dasi v. Srimati Jaga - 
datnba Dasi (39); Ram Mohan Lai v. Mul 
Chand (40); Lachmana v. Terimul (41); 
Subba Rau v. Rama Ran (42); Jairam 
Narayan Raje v. Atmaram Narayan Rape 
(43); Again, a suit for part'al partt.on 
has beer. allowed when the port on 
excluded is not in the possession of 
co-parcer.ers and may consequently be 
deemed not to be really aval able for 
part’t ; on; Balkrishna Vithal v. Hari 
Shankar (44); Narayan Babaji v Pan du¬ 
ra ng Ramchandra (45); Shivmuteppa v. 
Virappa (46); Kristayya v. Narasimlnm 
(27). Pattaravy Mudali v. Asidimula 
Mudali (47 ; Gora Chand Haidar v. 
Basanta Kumar Haidar (48). A suit for 
partial parti ton has also been allowed 
when the port'on excepted is impartible 

(30) 15 w. R. III. 

(31) 25 M. 367; 4 Bom. L. R- 5431 6 C. W. N. 
641; 29 I. A. 56; 8 Sar. P. C. J. 258 (P. C.). 

(32) 28 C. 769. 

(33) 7 B. 272; 4 Ind. Dec. (x. s.) 183. 

(34) 18 B. 389; 9 Ind. Dec. (x. s.) 768. 

( 35 ) 77 Ind - Cas - 780; 2 B- L. J. 5 i 4 . 

(36) 14 C. 835; 7 Ind. Dec. (x. S.) 552. 

(37) 22 B. 922; 11 Ind. Dec. (x. s.) 1198. 

(38) 28 M. 216. 

( 39 ) 6 B. B. R. 134. 

(40) 28 A. 39; 2. A. I,. J. 700; A. W. N. (i 5 ° 5 ) 
169. 

(41) 4 Mad. Jur. 241. 

(42) 3 M. H. C. R. 376. 

(43) 4 B. 482; 2 Ind. Dec. (N. s.) 830. 

(44) 8 B. H. C. R. A C. J. 64. 

(45) 12 B. H. C. R. 148. 

(46) 1 Bom. B. R. 620. 

(47) 5 M. H. C. R. 419. 

(48) 12 Ind. Cat. 684; ij C. B> J, f|>. 
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property*. Malikarjuna Prasad x. Dttrga 
Prasad (49); Parvathi v. Thirumalai ( 50); 

In another class of cases the rule has been 
relaxed, namely, where the portion excli (led 
is held jointly with strangers who have 
no interest in the family partition: Pur- 
shottam v. Atmaram Jamradan (51): Vcn- 
katache'.la P llay v. Chtnnaiya Mu da liar 
(52); Sripatv Chinna Sanya si Razu v. 
Snpati Suriya Razu (53)1 Maiija- 
natha ShanabJiaga v. Narayana Shana - 
bhaga (12); Vcnkayya v, Lakslimayya 
(24 ; Subratnanya Chettyar v. Padmanabha 
Chettyar (54); Lachmi Kara in v. Janki Das 
( 55 ): Raw Mohan Lai v. Aftt/ Chand 6}o); 
Raw Charanv .Ajudhia Prasad (56); Bamvarl 
Lai v. S/n?o San&ar Afissur (5;); Gad a- 
dhar v. Balvant (58); Subbarazu v. '-'enkata- 
ratnam 59); lbramsa Rowthan v Thirumalai 
(60), //an Kristna v. Venkatalaksh mi . (61); 
Kadeganv. Periya Munusami (62) ; Ajodhya 
Pershad v. Mahadeo Per i had (63 ; Kailash 
Chan ra Das v. Nityananda Das (61). 
We are not concerned here w : tlithe question 
whether an alienee from a co-sharer is en- 
t'tled to institute a suit for partition of 
the property he is interested in; upon 
that point there has been So u e di¬ 
vergence of judicial opinion as is clear 
from the decisions reviewed in Subba Row 
v. Ananthanarayana Iyer (65). In such 


a contingency, two conflicting opinions 
have been maintained; on the one hand, it 
is urged that the purchaser is in precisely 
the s.'me position as his transfer r ; on 
the other hand, it is said that the transfer 
really effects a severame, and the only 
joint property held in cornu ou by 
the transferee and the co-sharers of 
his transferor is what forms the sub¬ 
ject-matter of the conveyance. The first 
alternatee is supported by the decisions 
in lbranisa Rowthan v. Thirumalai (60); 
Parbati Churn Deb v. Ain-ud-decn (18); 
Shivmurteppa v. Vi rap pa (26); Maharaja 
oj Bobbili v. Vcnkataramanjulu Naidu (66); 
Pa dal a Chekkaya v. Vcthagirinarudu Garu 
(Gy). The second Ite-iaive is nv<,ru¬ 
ed in Chiindernath Nundi v. Hur Narain 
Deb (68); Mukunda Lai Pal Chowdhury 
v. Lehurau.x (69); Barahi I ebl v. Deb- 
kamini Debi (70); Hemadri Nath Khan 
v. Ramani Kanta R<y (71); Uma Sundarl 
v. Bcnodc Lai (72); Subba Row v. Ananiha- 
narayana Iyer (65); Hanmandas Ra mdayal 
v. Valabhdas Shankardas (73); Kailash 
Chandra Das v. Nityavaiida Das (64); 
Hari Kristna v. Venkatalakshmi (61); 
Chmnu Pillai v. Kalimuthu Chetti (74); 
Hem Chandra v. Hemanta Kumar i 

Debi (75); Ram Tar an v. Hari Cha ran 

(76) ; Sris Chandra Datta v Mahtma Chandra 

(77) ; Dhu'abhai Dabhai v. Lala Dhulu 

(78) ! But . 1 though p rtial part ton by 
suit is allowed where different portions 
of the property lie in different jurisdictions 


(49) 27 I. A. I 5 U 24 1471 2 B ° m ; \ R- 

945; 5 C. W. N. 74; 10 M. I* J. 2941 7 Sar. P. C. 

J- do ) i P o'm°' 3 34: 3 Ind. Dec if,. S.) 9 86 

(51) 23 B. 597: 1 Bom. h . R- 7 6 ; 12 Ind * Dec * 

(N. S.) 399- _ 

(52) 5 M. H. C. R. 166. 

(53) 5 M. 196; 6 Ind. Jur. 410; 2 Ind. D’C. 

^(54) M. 267; 6 Ind. Dec. (N. S.) 891. 

55 23 A. 216; A. W. N. (1901) 50. 

28 A. 5<: A. W. N. (1905) l 74* 

1 Ind. Cas 670; 13 C. W. N. 815- 
(1883) Bom. P. J. 250. 

15 M. 234; 5 Ind - DeC - ( N - S ;1 5 x 4- 
7 Ind. Cas. 5591 34 M 26 9I ( x 9 xo ) M. W. 
N. 380; 8 M. D. T. 269: 20 M. D. J. 743- ^ 

(61) 5 Ind Cas. 491; 34 ** 4° 2 ; 7 A * 

155; 20 M. I ,. J. 3 2 3: (1910) M. W. N. 555. 

! 62) 13 M. D J. 477- 

63) 3 Ind. Cas. 9; 14 C. W. N- 221. 

64) 3 Cas. 21; IT C. D J- 3 » 4 - _ 

(65) 14 Ind. Cas. 524; 23 M. I*. J- 641 11 

T# 393 * 



(66) 25 Ind. Cas. 5851 39 M. 265; 27 M. h. J. 
409* 16 M. L. T. 181. 

(67) 12 Ind. Cas. 408; (1911) 2 M. W. N. 382. 

(68) 7 C. 153; 4 Shome I.. R. 44; 3 Ind. Dec. 

(N. S.) 648. 

(69) 20 C. 379: 10 Ind. Dec. (n. s.) 256. 
ijo) 20 C. 682; 10 Ind. Dec. (N. s.) 460. 

(71) 24 C. 575: 1 C. W. N. 406; 12 Ind. Dec. 
(N. s.) 1052 (F. B-). 

(72) 34 C. 1026. 

(73) 46 Ind. Cas. 133; 43 B. 17J 20 Bom. D. 


( 74 ) 9 Ind. Cas. 596; 35 M. 471 21 M. D. J. 
246; (1911) 1 M. W. N. 238; 9 M. L. T. 389 (F. B.)» 

( 7 5) 23 Ind. Cas. 442; 19 C. W. N. 356. 

(76) 22 Ind. Cas. 30; 18 C. L. J. 556. 

(77) 33 Ind. Cas. 17; 23 C. L. J. 231. 

(78) 64 Ind. Cas. 1151 23 Bom. I* R. T 77 I 
46 B. 28; (1922) A. I. R. (B.j 137. 
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ou some portion ol the property is at 
the time incaj able of partition or is from 
its nature impart b!e ox is held jointly 
with sti angers who cannot be joined as 
parties to a general suit for partition, 
these exceptions *• ust not be taken to have 
frittered away the fundamental rule 
that a partition suit should embrace 
all the joint property. That rule is re¬ 
cognised in a long series of decisions 
Babco Lalljeet Sing‘i v. Babco Raj Coomar 
Singh (79); Ram Lochun 2 'aliuck Rughoo- 
bur Dayal (So); H ' i Nr ray an Brahmev. 
Ganpatrav Daji (81); Jogeiidra Nath Mukcrji 
v. Jugobundliu Mukcrji (29); Satya Kumar 
Banerjee v. Satya Ktrpal Bav.erjee (82); 
Radha Kanta v. Bipro Dac (S3); Sycd Bav- 
uddeen Sakcb v. Sycd Esaff Sahib (84); 
Kaxlash Chandra Dasv. Nityananda D.is (64), 
Koer Hasmat Rai v Sunder Das (85); Haridas 
Sanyal v. Pran Nath S. 11 a’ (20); Jogeiidra 
Nath Rat v. Baldco Das (86); Sycd Habib - 
ur Rasul v. Asliita Mohan Ghose (87); Ma¬ 
homed Failur R htnan C-howdhury v. Maho¬ 
med Fayzur Rah mo. n Chowdhury (88); Upctid- 
ra Nath Bancrjcc v Umrsh Chandra Baner¬ 
jee (89); Mansaram Chakrnvarti v. Ganesh 
Chakravani (90); Mukuvda Lai Chak- 
rabarly v. Jogesh Chandra (91); Beni Ma- 
dhab v. Gobinda Chandra (92); Shivmurteppa 
v. Virappa (26); Dcman Lai v. Prokash 
Lai (93); Ranku v. Hukmi (94); Buruga- 
palh Snramulu v. Nandigatn Stibbarayadu 
(95). The decisions mentioned on behalf 


( 70 ) a 5 W. R* 353 - 

(80) 15 W. R. m. 

(81) 7 B. 2725 4 Ind. Dec. (n. S.) 183. 

(82) 3 Ind. Cas. 247; 10 C. L. J. 5 ° 3 - 

(83) 1 C. D. J. 40- 

84) 3 Ind. Cas. 20; 6 M. D- T. 156 ■?). 

85) 11 C. 396; 10 Ind. Jur. 26; 5 Ind. Dec. 
(n. s.) 1023. 

(86) 35 C. 9611 12 C. W. N. 1271 6 C. D. J. 

735 - 

(87) 12 C. W. N. 640. 

(88) 10 Ind. Cas. 3541 15 C. W. N. 677. 

(89) 6 Ind. Cas. 3461 15 C. W. N. 375J 12 C. 

D. J. * 5 - 

<90) 16 Ind. Cas. 3831 17 C. W. N. 521. 

( 9 *) 33 Ind. Cas. 3701 20 C. W. N. 1276) z 
P. I*. J. 393 - 

5 92) 46 Ind. Cas. 165: 22 C. W. N. 669. 

93) x8 Ind. Cas. 86C. 

94) 35 Ind. Cas. 5451 a P. h. R. 1917* *56 
P. W. R. 1916* 

(95) 19 lad. Cm, 171 so U, T» |if. 


cases. [1923 

of the respondent cannot be deemed to 
have abrogated this rule : He fit Chandra 
v. Hcmanta Ki.mari Deli (c6); Kali 
Charon Singh a. v. Kiranbala Dcbi (97); ifa w 
Mohan Lai v. iUx// Chand (40); Durga 
Char an Acharjee v. Enamol Hug (98). 

The rule th^-t a partition suit fhould 
embrace all the joint property is neither 
arbitrary nor technical; it is founded on 
sound and weighty leasons. Iftherule were 
not recognised and firmly applied, multipli¬ 
city of litigation world te the in¬ 
evitable result. If suits for partition were 
allowed to be instituted in fragments 
the jriisdiction of the Trial Court and the 
forum of appeal might be altered; it might 
be of paramount in portar.ee to a party 
litigant whether he should have a first 
appeal 01 a second appeal to the 
High Court, and whether he should at 
all be permitted to seek the judgment of 
the Judicial Con mittee with regaid to the 
matters in contxoversy. The rule further 
ensures a just partition; parties might 
otherwise begieatly prejudiced as regards 
equitable distribution, retention of posses¬ 
sion, liability for improvements, and 
adjustment of accounts. It need 

not be disputed that there may be very 
special cases where the application of 
the rule may be justly relaxed. The case 
before us, however, is not of an excep¬ 
tional description. The plaintiff asserts that 
if all the joint properties were included 
in the suit, it would take a long time to 
complete the partition. There is no sub¬ 
stance in this contention. The two brothers 
have fallen out and the Subordinate 

Judge has found that there is great bit¬ 
terness of feeling betw-een them. There 
can be no room for doubt that the sooner 
they cease to he joint owners, the 
better for them. The paitition may be 
expedited if suitable arrangements are 
made; for instance, there is no reason why 
different surveyors and valuers should 
not be employed to deal with the various 
propeities; and whoever may be ap¬ 
pointed commissioner, may have such 
assistance placed at his disposal that the 


(96) 23 Ind. Cas. 442J 19 C* W. N. 356; 

( 97 ) 5 i *nd. Cas. 948; 29 C.D. J. 494 * 

(98) $o Ind. Cas, 762; 
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work of partition may be speedily 

completed. , . 1f 

The result is that this appeal is allowed 

and the preliminary decree made by the 

Subordinate Judge set aside. The case 

will be remanded to him for re-trial. Ihe 

joint properties owned by the two brothers 

will all be included in the suit and will 

b e dealt with in such manner as the 

Court may consider consistent with justice, 

equity and good conscience. It the plaintiff 

declines to have a partition of the entire 

joint estate, the suit will stand dismissed 

With costs in both Courts. The appellant 

is entitled to his costs of thisappeal. The 

hearing fee will be assessed at 15 gold 

ntohurs. The costs in the Trial Court, 

before and after remand, will b e in the 

discretion of that Court. 

B N. Appeal allowed', 

Case remanded. 


A question of jurisdiction depe nding 011 undisput¬ 
ed facts can be raised in appeal though it "’as 
abandoned in the Tii il Court, [p. 795, Col. 2.] 

Appeal against a decree of the Sub¬ 
ordinate Judge, hirst Court, SyJhet, dated 
the ist of June 1920. 

Babu Hemendra Kumar Das t for the 
Appellant. 

Babus Brojolal Chakrabarti, Benoyendra 
Nath Pal It, Priyo, nath Dot la, B trend a 
Chandra Das, for the Respondent. 

Babus Monllal Bhaltacharyya, for Bnbu 
Sib Chandra Palit , for the Deputy Regis¬ 
trar. 

JUDGMENT.—This is an appeal by the 
third deiendant in a suit for partition of 
joint porpe-rty, situated in the Distiict of 
Sylhet and subject to the operation of the 
Assam Land and Revenue Regulation, 1886. 
In the Trial Court, an objection was taken 
that the suit could not be entertained by 
the Civil Court and an issue was framed 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 207 

of 1920. 

February 2, 1923. 

Present; —Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Rankin. 

RAJENDRA NARAIN CROUDHURY 
—Defendant—Appellant 

versus 

SATISH CHANDRA CHOUDHURY 
and others —Plaintiffs—Respondfnts. 

Assam Land and Revenue Regulation (I of 
1886), s. is*—Partition—Imperfect partition— 
Jurisdiction of Civil Court—Partition oj definite 
tract—Jurisdiction, question of, abandoned in Trial 
Court, whether can be taken In appeal. 

Section 154 of the Afsam Land and Revenue 
Regulation does not bar by aCivilCourtau imper¬ 
fect partition, on the basis of possessory title, of 
specefic land6, forming a definite tract and a speci¬ 
fic share of a revenue-paying estate, provided that 
the partition does not involve a partition 01 tn- 
entire estate, [p. 796, col6.1 & 2.] 

No property can be included in a suit for parti¬ 
tion unless each of the parties to the suit claims 
an Interest therein, [p. 798. cal. x.] 

Sr is Chandra Datta Chaudhuri V. Mahinia 
Chundra Datla Chaudhuri, 33 Ind< CaM i" 23 C\ 
I». J« followed. 


accordingly; but no argument was address¬ 
ed on the question of jurisdiction. The 
suit was tried on the merits and a pre¬ 
liminary decree was made in favour of 
the plaintiff. O11 the present appeal the 
objection has been urged that the Civil Court 
has no jurisdiction to entertain the suit 
under section 154 of the Assam Land and 
Revenue Regulation. There is no room 
for controversy that the point, though 
abandoned in the Trial Court, can be rais¬ 
ed here ; Ml nakshi Naldu v. Subramanya 
Sastrl (1) and Malta Prasad Singh v. 
Ramani Mohan Singh (2). In the case 
last mentioned, the Judicial Committee 
observed as follows : '* Seeing that it is 
a question of jurisdiction, and depends 
on no disputed facts, their Lordships 
ate of opinion that they cannot decline 
to entertain it, although it is not speci¬ 
fically raised on the appeal, more especial¬ 
ly as it necessarily presented itself in 
the argument/' 

Section 154 of the Assam Land and 
Revenue Regulation provides that, 
except when otherwise expressly pro¬ 
vided in the Regulation or in rulee 


(1) 14 I. A. ifloj 11 M. 2«j 5 Sar. p. C. J. 541 11 
Iud. Jur. 3931 4 Ind. Dec. (n.s.) 18 (p. C.). 

(2) 25 Xnd. Cas. 451J 41 L A. 1971 42 C. 18 

C. W. N. 9O41 16 M. L, T. ioji (1914) M. W. N. 56Jj 
x L. W. 6i« 20 C. h' J. 23U 27 M. L. T. 45 fl 16 
Bozu. L. R. 824 (P*C.). 
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issued uuder ti e Regulation, no Civil 
Court shall exercise jurisdiction in any 
of the matters men'ioned. The subjects 
thus specified include the c’aims of 
persons to perfect partition and the 
claims of persons to imperfect parti¬ 
tion except in cases in which a perfect 
partition could not be claimed from and 
has been refused by the Revenue Authori¬ 
ties on the ground that the result of 
such partition would be to form a se¬ 
parate estate li’.ble for an annual amount 
of revenue less than five rupees. . The 
terms “ perfect part it on ” and “imper¬ 
fect pa r J it ion " are d fined in section 96 
in these terms : “ Partition is either per¬ 
fect or imperfect. Perfect partiri<n means 
the division of a revenue-paying estate 
into two or more such estates, each 
separated liable * 01 the revenue assessed 
thereon. imperfect partition means the 
divi ion of a revenue-paying estate into 
two or more porti< t.s jointly liable for 
the reven e as esse d on the entire estate." 
The term '* estate” is defined in clause 
(b) of section 3. It is not contended that 
thepr seat suit is a suit for per'cet ] art i- 
ti«.n. The > lain"idoes not stek to effect 
a division of a r-.venUt -paying estate into 
two or more such estates, e^ ch separ. tely 
Table for the revenue assessed tbeTton. 
The contesting d feudal ts urge, howeyer, 
that the su : t is in essence one for im¬ 
perfect partiti*r.; in othei words that the 
plaintiff really seeks a di\ision of a reve¬ 
nue pay 5 ng estate into two or m 0 Te por¬ 
tions jointly liable for the revenue assess¬ 
ed on the entire estate. 

The true scope of section 154 has been 
the subject of jud’cnl decisions by no 
means easy to reconcile. But before we 
consider them, we may describe the scope 
of the suit. The property in d.spute ad¬ 
mittedly belonged to one Khusal Raj; 
he left two sons, each of whom obtained 
one half share of the taluk. The plaint¬ 
iff claims to have acquired an interest to 
the extent of 2-annas and 1 o-gundas of 
the disputed property by virtue of a sale 
*’n ex^curion oi a decree on a mortg ge 
granted by the descendants of the second 
son ol the orgnal owner. The plaint¬ 
iff alleges that by -virtue of his purchase 
a% the mortgage sale, be acquired an 
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iaterest in a tract of land wnich is des¬ 
cribed in Schedules (1) and (2) attacled 
to the 'plaint. Scheduie (1) sets out the 
boundaries of an area of 580 acres 3 
roods and 16 poles. Schedule (2) sets 
out the boundaries of on area of i5 hfls 
which, we are informed, cerresj ond ap¬ 
proximately to 45 acres. The plaintiff 
asserts that he acquired title, not to all 
the lands in Schedule (1) but or.ly to 
such of the lands comprised therein as 
are not included in Schedule (2), in other 
words, the lands in Schedule (2) have to 
be excluded from the lands in Schedule 
(1) in order that we may ascertain the 
precise area claimed by the plaintiff by 
v rti.e of l.is purchase. There is a Third 
Sechedule annexed to the plaint, which 
describes an area of 1 ha l or 3 acres 
within certain boundaries. Tl *’s area, 
however, is not situaled in the same \il- 
lage as the lands of Schedule (1). Ti e lands 
o: Schedule (1) and consequent lv tie lands 
of Schedule (2) are situated in \ill; ge Hizla 
whereas tb? land of Schedule (3) is situaled 
in \ill ge Badal.ura, Tie plaint narrates 
the h story of the title to the disputed 
land and makes out that thesprc’fic lands 
co\ered bv the mortgage represent a 
demarcated plot, corr< sponcir.g to a 
specific shaie in the taluk. The cr.se for 
the plaintiff consequently is that the 
specific area which he imites the Court 
to di ide as between himself ard the con¬ 
testing de r endants represents a share of 
the taluk. Wlat is asserted is not that 
there was a previous partition of the taluk 
but that the pe sons interested in all 
the lands of ti e taluk have, by mutual 
arrangement, held possession of specific 
lands as corresponding, more or less ap¬ 
proximately, to the share held by them 
in the entire property. The questicn 
arises, whether section 154 of the Assam 
Land and Revenue Regulation tars the 
partition of lands in these circumstances 
by a Civil Court, merely because the 
lands are comprised in a revenue-paying 
estate. The defendants have invited us 
to hold, on the authorities which will he 
presently menriomd, tl at the question 
should be answered :‘n the affirmative and 
that the only remedy of the phintiff is 
by a proceediig before tbe Re\ erue Autho¬ 
rities lor paitition oi the disputed tract. 
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. In Ab.lul Khal'tq Ahmed v. Abdul Khaliq 
Chowihury (3) the land to l>e partitioned 
•was comnrised in four estates. Before 
the partition could be effected, it would 
obviously be necessary to ascertain the 
land. This involved an enquiry as to 
what specific loud out of each estate 
was comprised in the disputed area. In 
these circumstances, it was pointed out 
that the process involved in essence, a 
partition not cf one estate but of each 
of four estates. The plaintiff could not 
escape from the bar of section 15s, becat se 
he sought, in effect, a partition of lands 
comprised, not in one estate, but in four 
estates, each of these vould, in reality, 
be subjected to partition in the suit. 

In S:iKit Chandra Purk.iycstha v. Prohas 
Chandra Das Chowihury (4) it was ruled 
th it an estate doss not cease to be an entile 
estate within the meaning of the Assam 
Land Revenue Regulation because 0 few 
plots of land are common to it and some 
other estate or because the}’ are held 
jointly with other persons. It was pointed 
out, however, that cases were conceiva ble 
where there mi._ht be imperfect partition 
of a definite tract where such partition 
did not involve a partition of the estate 
itself. 

In Gouri Krishna v. Sabanunda Surma (5) 
there was a difference of opinion between 
Mr. Jus‘ice Rampini and Mr. Justice Brett 
resnltin ; in a reference to Mr. Justice Ghose. 
Mr. Justice Ghcse poin'eu out that whether 
section 154 does or does not operate a? an 
effective bar must depend upon the cir¬ 
cumstances of each litigation and that the 
test to be applied is, whether what was 
sought by the plaintiff did not :n essence 
in/oive a partition of the estate. There 
are two other cr ses where the po : nt his 
be ;n recently considered, namely, Brojendra 
Kish')re Rty v. Kali Kumar Chvwdhury (6) 
and Y isin All v. Radha Gobind.i (7) but 
neither of them helps the contention of 
the appellant. The question w u ich really 
requires d cidon in the present cose is, 
Whether, it is open to the plaintiff to seek 

(3) 23 C. 5t4: 12 Ind. D ;c. (n. s.) 342. 

(4) 24 C. 75c: 12 Ini D„*c. (n. s.) 1169. 

5) 32 C. 1036; 1 0. L4. J. *2i. 

6) 46 Ind. Cas, 967; 46 C. 236. 

(7) 55 lad Cas. 180; 30 C. I*. J 483; 47 C. 354 .’ 2 3 4 * 6 7 

C* W. N. 3 8x, 
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a partition of the disputed trset which 
is obtained by a deduction of the lai.d 
comprised in Schedule (2) from iff? h nds 
comprised in Schedule (1), w'thout 
a partition of the en‘ir e estate, within 
the meaning of the Assrm Land and 
Revenue Regulation. We are of opinion 
that the answer must be in the affirma 
tive. 

It is well settled that a partition may 
be effected on the basis of possessory 
title, as appears from the decision of 
the Judicial Committee in the ease of 
Sundar v. Pirbatt (8). In that case, pos¬ 
session of the estate, left by their de¬ 
ceased husband, was taken by the two 
widows of a childless Hindu, who had 
before his death adopted a son to whom 
by a Will he bequeathed h s estate. The 
adopted san died shortly at ter the testa¬ 
tor. It was ruled that the widows had 
a possessory title or interest in the 
estate, notwithstanding that a preJ eralle 
tirle might exist in others t hr ouch the 
deceased legatee, the estate thus jointly 
held by them, was partible, and either 
widow might maintain a suit for parti¬ 
tion. This is Consistent with the principle 
frequently enunciated, that the object of 
a partition suit is to transform joint 
possession into possession in severalty, 
Durga Cha ran Acharjee v. Khundkar 
Enamal Huq (9). In the e.se before ihe 
Judicial Committee, it was observed that 
the Allahabad High Court bad cor'ectly 
held that possessory title was suff.eent 
to justify the institution ol a su t f 0 r 
partition; and it is precisely on this loot¬ 
ing that the Judicial Comn.itee held 
in Bhagwat Sahai v. Bipin Behary Miner 
(n), that partition night be effected 
as between co-owners, ah hough their in¬ 
terests were not of equal gTf.de, for in¬ 
stance, between a proprietor and a tenure- 
holder. We are of opinion tl at, in the 
case before us, as between the plaintiff and 
the contesting defendants there may be 
a partition on the basis of possessorv 

(8) 16 I. A. 186; 12 A. 511 5 Sar. P. c. J. 4481 6 
Ind.D.c (N. t-.) 782. ™ 

(9; 45 Ind. Cas. 705; 27 C. I 4 . J. 441. 

(10) 7 Ind. Cas. 549; 37 I. A 198; 37 C. 9181 14 C. 
W. N, 962; 12 C. L. J. 240; 8 M. L,. T. 228; (1910) 
M. W. N. 691* 7 A. li. J, 413^1 12 Bom, I#. R. 9971 
20 M.L.T. 907 fP. C.). 
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title; and it is for this purpose, im¬ 
material that the title to this tract is liable 
to be challenged by the other co-owners 
of the tiluk- There is, however, no pos¬ 
sibility of such a coutingenc3 T here, be¬ 
cause the other co-owners who have been 
made parties have not raised objection 
to the proposed partition. 

Finally, it has been urged that if this 
view be adopted, the suit is defective, 
as it does not include all the lands 
comprised in the taluk, and must, be 
deemed a suit for partial partition, 
Rajendra KumirBose v. Brojondra Kumar 
Bose (n). There is plainly no force in 
this contention. No property can be includ¬ 
ed in a suit for partition, unless each of 
the parties to the suit claims an interest 
therein; RxmTaran Nag Moziwidar v. Hart 
Chi ran Nag Mo zu miar (12) and Srls Chandra 
D.itta Ch.iudhuri v-. Mahlma Chandra 
Datta Chaudliurl (13). It is not disputed 
that all the lands in which the plaintiff 
and the defendants are interested ar e 
comprised in this litigation, and in the 
lands excluded, the plaintiff has no in¬ 
terest, although the defendants have an 
interest therein along with other persons. 

We are of opinion that the Coutt below 
hascoirectly held that the suit was triable 
in the Civil Court. As regards the merits, 
there is no substance in the appeal. An 
objection was indeed raised in the course 
of argument, as to the extent of the shares 
of the defendant’s interests. Thai: question 
does not appear to have been raised in the 
Court below and is not covered by the 
grounds of appeal in this Court. We must 
consequently decline to entertain the point. 

The result is that the decree made by 
the Subordinate Judge is affirmed and 
this appeal is dismissed with costs, to the 

pla intill-respondent. 

S. D. 

Appeal dismissed. 

(11) 77 Ind. Cas. 790J 37 C. I*. J. 191J (1923) A. I. 
R. (C.) 501 . 

(12) 22 Ind. Cas.302 18 C I#. J. 556. 

(13) 33 Ind. Cas. X 7 J 23 C. I*. J. 23 1 # 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT* 

Appeal from Appellate Decree No. 720 

of 1915. 

December 1, 1916. 

Present: —Mr. Mittra, Offg. A. J. C. 
Musammat TaHINI and another 
—Plaintiffs—Appellants 

versus 

BATA—Defend ent—Respondent. 

Evidence Act (7 0/1872) ,s$. 32 (2), 67 — Execu¬ 
tion of document, proof of — Handwriting, proof of 
—Statement by deceased writer as to execution, ad¬ 
missibility of — C. P. Tenancy Act (XI of 1898)* 
s. 60, whether retrospective — Occupancy tenant, lease 
granted by, validity of—Interpretation of Statutes — 
Retrospective effect. 

Section 67 of the Evidence Act does not require 
any particular kind of proof to establish execution 
of a document, [p. 799, col. 1.3 

Abdool AH v. Abdoor Rahman, 21 W. R. 429. 
relied on. 

Where direct evidence of the handwriting or 
mark of a person is not available, indirect 
evidence may be given, [p 799, col. 2.] 

Hariav. Manakchand, 27 Ind. Cas. 866; 11 N. 
L. R. 9, followed. 

A statement in a document by the writer that 
a particular mark is that of the executant is ad¬ 
missible in evidence under section 32 (2) of the 
Evidence Act, where the writer is dead and it is 
proved that the document was written by him. 
[p. 799. col. 2.] 

Abdulla Paru v. Gannibai, 11 B. 690; 6 Ind. 
Dec. (n. S,) 453. relied on. . 

The heir of an occupancy tenant inherits the 
tenancy with the liabilities attached to it. If a 
valid lease has been created by the deceased occu¬ 
pancy tenant, his heir can inherit the occupancy 
rights only subject to such lease, [p. 800, col. I.] 

There is nothing in the language of section 60 01 
the C. P. Tenancy Act which points to an intention 
on the part of the Legislature to interfere with 
rights validly created before the passing of the 

Act. [p» 800, col. 1.] . 

No Statute must be construed so as to have 
retrospective operation unless such construction 
appears very clearly in the terms of the Act or 
arises by necessary and distinct implication, nor is 
a Statute to be construed so as to have a greater 
retrospective operation than its language renders 
necessary. Even in construing a section which 
to a certain extent retrospective, the maxim ough 1 
to be borne in mind as applicable whenever 
time is reached at which the words of the section 
cease to be plain, [p 800, col. 2.] . 

Unless from the language a contrary effect ^ 
clearly intended every Statute which takes away or 
impairs vested rights must be presumed not to have 
a retrospective operation, [p. 8oo, col. 2.] 

Kola Tihariv , Narayan, 13 C, Pi I#. R* *43 

followed* 

Appeal against a decree of the District 
Judge, Nagpur, dated the 6th August 1915. 
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reversing that of the Munsif, Umrer, doted 
the 31st March 1915. 

Mr. M. R. Bobde, for the Appellants. 

Mr. M. K. Padhye, for the Respondent. 

JUDGMENT. —The plaintiffs sue lor pos¬ 
session of two occupancy fields on the 
allegation lhat their grandfather Jogo had 
given on the 4th May 1889 a lease to the 
defendant of the said fields for 20 years. 
The defendant admitted the lease, but he 
said that there was a iurther lease given 
by Jago on the 6th December 1893 lor 30 
years commencing from the expiry of the 
first lease. Although the instrument is a 
registered instrument the plaintiffs de¬ 
nounced this second lease as a forgery. 
It is unnecessary to state at present the 
other pleas which have been raised as 
they will appear when I proceed to discuss 
the grounds of appeal. Thelower Appellate 
Court has held the lease of 1893 proved 
and has dismissed the plaintiffs' suit. The 
first ground questions the finding regard¬ 
ing execution of the disputed lease. 
The writer and both the attesting wit¬ 
nesses are dead. The document bears 
only the mark of Jago as he was illiter¬ 
ate. Wil nesses have been called to prove 
the handwriting of the writer and both the 
attesting witnesses. Kara in, witness No. 2 
for the defendant, says that the thika 
pitra is in the bandwiiting of the deceased 
wiiter Mahadeo I/ixman. He was not 
specifically asked about the endorsement 
after the mark of Jago t 0 the effect that 
it was the mark of Nagar by Jago son 
of Paiku Teli. But the District Judge, 
having regard to the similarity of the 
handwriting, concludes that this part was 
written as is ordinarily the case by the 
writer. Now section 67 or the Indian Evi¬ 
dence Act does not, as was held in Abdool 
All v. Ab.ioor Rahman (ij, require any 
particular kind of proof to establish execu¬ 
tion of a document. Thelower Court has 
relied upon the case Huria v# Manak - 

(2).' But the appellant's learned 
Pleader tries to distinguish the present 

CaSe ^ r ° Un< ^ that they have plead¬ 

ed that the document is forged, but that 


no such suggestion was made in the re¬ 
ported ruling. That case merely laj s 
down that where d rect evidence of the 
handwriting or mark of a person is not 
available indirect evidence may be given; 
As laid down in Abdulla Pam v. Gun ni¬ 
hil (3), the statement ol the writer that 
the mark was Jago’s is admissible under 
section 32, clause (2). Although 1 lie state¬ 
ment is relevant it for the lower 

Court to decide whether due execution 
of the lease by tlie deceased Jago has 
been proved or not. The Exhibit D-i is 
a statement made by Jago inSuit No.136 
of 1907. In this he admits having exe¬ 
cuted two deeds of Ease in favour of 
the defendant Jairam. In order to under¬ 
stand the exact ielerer.ee to the two 
deeds, the lower Appellate Court sent for 
the record ol Suit No. 136 ol 1907 and 
it conclusively proves that it relcrs to 
the disputed lease dated Otli of Decem¬ 
ber 1893, as also to the admitted lease 
dated 4th May 1889. It is urged that 
there is nothing to show that the person 
who made the statement in the previous 
suit was the graudlathc-r of the appellants. 
He is described in both the leases os well 
as in the former suit as Jago, son of 
Paiku Teli, surname Eambat of Makai- 
dhokro, and ilie lower Court was perfectly* 
justified in holding that the person who 
made the staten eat recorded in Exhibit 
D-i was the giandfalhei of the plaintiffs. 

It is contended that as tenancy is based 
upon a personal co tract the plaintiffs 
are not bound by the lease made by Jago 
as his rights came to an end on his death. 
In support of this proposition reliance is 
placed upon a passage in the judgment of 
this Court in Ghanyu v. Ukund Rao (4): “It 
is aa estate created by contiact and Statute, 
and its devolution is go\erned by the same 
Statute. No doubt the Statute provides 
that such estate shall devolve as if it were 
land, but this is merely a rule for gui¬ 
dance in dealing with each tenant acord- 
ing to the personal law to which he is 
subject. It is not enacted that all the 
principles of *uch personal law shall be 
applied to the estate. The Statute merely 


(1) ax W. R; 4*94 

(aj 27 Ind, Cas. 866; xx N. * 4 R 4 9i 


(3) ix B. 69°; 6 Ind. Dec. (n. 6.) 453* 

(4) 4 N« E. R i 9 * 
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directs that when it becomes necessary to 
find the heir of a deceased tenant he 
sh 11 be lha person who would be he'r to 
an estate of ownership in land." The 
dictuni ol Grosthwaite, J C. in Laxmi 
Bai v. Alyar Khan (5) is also referred to. 
It runs as follows: As tenant he has 

obviously no right whatever beyond his 
own life' and, uiless such right is given 
by law, he cannot by will affect the 
land’ord’s or any one else’s r.f bts in his 
ho ding after his death." These cases 
have no bearing whatever on thepoint now 
before me. No doubt ordinarily tenancy 
is t:re result of a perso al contract, but its 
in:idents and devolut onare governed by 
Statute. The Act of 1883 which governs 
this lease allowed transfers, which were 
bi.id ng upon the tenant and persons 
deriving title fr 0 m him, though they were 
voidab’e by the landlord unle-s entered 
into with h's consent. The right of an 
occupancy tenant has been made heritable 
by Statute, and the heir inherits as heir 
with the liabilities attached to such he r. 
If a vaild lease has been created tlen the 
h*ir can inherit o.dv theoccuponev righ'.s 
subject to such lease. It is idle to suggest 
that each heir takes under a fresh con¬ 
tract with the landlord. 

It is contended that the lea:'e of 1893 was 
an inleresse termini. The Tena-cy Act of 
1898 camj ii 1 to force before the fiist lease 
expired and it is urged that the pro- 
V so to section 6 i> 1 etro .pective in its 
effect. The learned Pleader’s content on 
that the documnit of 1893 is merelv an 
agree ne it to le.-se is wrong. It certainly 
is an tut’re$se termini which as Fletcher, 
J., in Alolphe Str.iger v. Emma Price (6) 
p >ints out is an existing real right 
vested in the lessee which gives him 
an imnediate right, of entry. It is not 
of much consequence whether the docu¬ 
ment creates a vested estate or a vested 
right for the rule of presumption against 
interference with such a right is well 
established. Maxwell, on the the Inter- 
pretit : on of Statutes, 5th Edition at page 
348 states:—■** There is a fundamental rule 
of English I/jw that no Statute shall be 
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construed so as to have retrospective 
operation unless such construction appears 
very clearly in the terms ol the Act or 
arises by necessary and distinct implica¬ 
tion; and the sam e rule involves another 
and subordinate rule to tl e effect that a 
Statute is not to be construed so as to 
have a greater retrospective operation than 
its language renders necessary. Even in 
construing a section which is to a certain 
extent retrospective, the maxim ought to 
be borne in mind as applicable when¬ 
ever the time is readied at which the 
words of the section ce< se to be plain." 
In Kala Tihari v. Narayan (7) it was laid 
down that unless from the lan uage a 
contrary effect is clearly intended every 
Statute which takes away or impairs vested 
rights mu.,t be per turned not to have a 
retrospective operation. There is nothing 
in the wording of section 60 which world 
make it applicable to contracts entered 
into befoie the passing of the Act. A? 
I have already mentioned it was compe¬ 
tent under the old Act to an occupancy 
tenant to give a long term lease. The 
words “ notwithstanding any agreement 
to the contrary" in Act XI of I898 refer 
to agreements entered into after tie pass¬ 
ing of the Act and the words " lease 
granted to a sub-tenant" also refer to a 
grant after the passing of the Act. Tak¬ 
ing the plain grammatical meaning of the 
proviso I am unabje to hold that there is 
anything in the language of the section 
which points to an intention on the part 
ot the I.ec Mature to inter!ere with rights 
vilidly created before the pass'ng of the 
Act. I hold, there!ore, that the lease of 
1893 did not become a mere lease foi one 
year, as sec* ion fco of the Tenancy Act 
has no application to it. 

The appeal is dismissed with costs. 

Appeal dismissed. 

z. k, 

(7) 13 C.P. b. R. 143; 
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PATNA HIGH COURT. 

Death reference Case No. 25 of 1923. 
(Criminal Appeal No. 194 of 1923.) 

. November 15, 1923. 

Present :—Justice Sir John Buckuill, Kt., 
and Mr. Justice Adami. 
PHUI/MANI MUNDAlN and another— 

appellants 

versus 

EMPEROR — Respondent. 

Penal Code ( Act XL V of i860;, ss. 302, 304^ 
—Death caused by love potion—Intention to cause 
death, absence of — Offence. 

Where death is caused by the administration to 
a person of a substance which is believed by 
the accused to be a love portion, the accused 
cannot be convicted of murder, unless it is showu 
clearly an 1 without possible doubt that the inten¬ 
tion ot the accused was to cause death. The proper 
conviction in such a case is one under section 304A 
of the Penal C^de. [D.S04, col. 2.] 

Emperory. Ramava Ciiennappa, 28 Ind, Cas. 
641; 17 Bom. B. R. 217; 3 Bom. Cr. C. 38; 16 Cr. L. 
J. 305. Pika Bewa v. Emperor, 14 Ind. Ca<. 195; 

15 C. L. J. 5 12 ; Cr. L. J. 195; 16 c - W. N - 
1055; 39 C. 855, relird on. 

Appeal from a decision of the Judicial 
Commissioner, Chota Nagpur dated the 
Hth October 1923. 

Messrs, A. D. PaUl and A. K, Ray, 
for the Appellants. 

The Government-Advocate, for the Crown. 

JUDGMENT. 

Adami, J,—The appellant Phulmani 
Munda in has been found guilty of the 
murder of her husband, Bodro Munda, and 
has been sentenced to death by the learn¬ 
ed Judicial Commissioner of Chota Nagpur. 
The appellant Sagar Munda has been 
found guilty of abetment of the murder 
and has likewise been sentenced to death. 
The learned Judicial Commissioner has 
referred these sentences to this Court for 
confirmation. 

It appears that Bodro Munda had for 
nine years before served as a servant o* 
one Abraham Munda at Kadma, Abraham 
being some relation of his, but f*.r the last 
eighteen months he had transferred his 
services to one Masidas Kumar who lived 
not far away from Abraham. Bodro l ad 
no house of his own ; he took his meals 
•with his relation Abraham and slept at 
the house of his master Masidas. 

Three years ago Bodro married the 
appellant, Phulmani, whose parents lived 
at a \illage called Hesabatu some little 

I* 
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distance away. Having no home of his 
own Bodro had to let his wife live gener¬ 
ally with her parents but she used to 
come at times and stay with him at the 
house of Abraham. Asf«.r as one can see 
there were no q.iarrels between Phulmani 
aud Bocbo but the neighbours inferred 
that they did not get on veiy well 
together from the fact that Phulmani 
used only to stay for a short time at 
Abraham’s house and then used to escape 
home. 

At mid-day on the nth June i 9 2 3 
Phulmani came to the house of Abraham 
and stayed there for the day. In the 
evening when Abraham, Bodro, Phulmani’s 
mother, Bharosi, who had come with her, 
and Abraham's wife Mariam were in the 
house, Phulmani cooked the food for the 
party. Bodro partook of rice and dhal 
which had been cooked by Phulmani and 
after staging for sometime in the house 
or Abraham left for the house of Masidas 
where he went to i-leep. During his meal 
he had mentioned that the rice and 
dhal tasted bitter. At about 10 o’clock 
that night Bodro complained to Israel, 
the son of Masidas, that he was feeling 
ill and that there were burnings in his 
bodv; he also started vomitting. Isreal 
told Masidas and Masidas came and saw 
Bodro, and seeing his condition, sent for 
Abraham aud Mariam; and Phulmani also 
came to the house. The women proceeded 
to rub oil on Bodro's body. Then Masidas 
sent for a bald called Boraya who brought 
two kinds of roots which he crushed aud 
administered to Bodro in water, but Bodro, 
it seems, could not swallow the mixture 
and vomitted it out. His condition grew 
worse and early in the morning, at about 

4 a. m., he died. He had been lying on 
a mat in tbe verandah and had, it seems; 
vomitted on the mat. In the morning 
Masidas went off to the Police Station and 
gave information at 7 o’clock. The Sub- 
Inspector came and investigated the case 
au d found the dead body of Bodro on a 
mat in Masidas’ verandah. He also found 
vomitted matter a little distance, away 
below the verandah; it looked as it had 
been swept there. He collected this and 
he also cut portions of the mat where he 
iound stains, he collected also scrapings 
of portions of the surface of the verandah 
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where he sow what he thought were blood 
stairs or vonrtted matter, and these sub¬ 
stance:. were subsequently sent to the 
Chemical Examiner. The Sub-In spec tor 
then went to the house of Abraham and 
there found a chicken that had died and 
also two dogs which had been paralysed 
during the night. He was handed the dubha 
in which Phulmani was saio to have ad¬ 
ministered the dhal to her husband and he 
also collected what remained of the rice 
from the evening before. 

The Sub-Inspector took all proper 
steps to forward the substances which 
he had found to the Chemical Exami¬ 
ner. The chicken, and the hen which 
was subsequently found were sent to 
the Veterinary Surgeon in order that 
the contests of their hodies might be sub¬ 
mitted to the Chemical Examiner. The 
result of the chemical analysis may be 
stated now. Aconite was found in the 
rice vomitted by Dodro Munda as also in 
the rice which had been vomitted by the 
dogs and in the kzlora (brass cup) which 
had contained the dhal which Eodro had 
Consumed. Iso trace of poison was found 
in the other articles, namely, the cut pieces 
of mat and the scrapings from the veran¬ 
dah in Misidas* house. In the vomit of 
the dogs were found some pieces of wood 
and in the vomit Collected outside Masidas’ 
verandah were found small pieces of paper. 
No explanation has been given how the wood 
and the paper came to he mixed with 
the vomit but it is quite likely that in 
• scraping up the substances some wood or 
paper got mixed up with it. 

Eodro’s body was duly sent to the As¬ 
sistant Surgeon for post mortem. The 
post mortem examination was held by 
Assistant Surgeon who found signs lead¬ 
ing him to believe that death was caused 
by some poisonous stuff such as aconite or 
belladona. There was general venous con¬ 
gestion and haemorrhages in the mucuous 
membrane of the stomach while the heart 
was full of dark clotted blood. All the 
sympto ms of poisoning were present and 
the stomach and other vital organs such 
as the liver, kidney and intestines were 
sent to the Chemical Examiner who detect¬ 
ed aconite in the portions sent to him. 
There can, therefore, be no doubt that 


the death of Eodro was due to poisoning 

by aconite. 

In his information Masidas stated that 
Phulmani served Eodro with the food and 
that Eordro and his wife were not on good 
terms. It transpired too that, though 
Phulmani had been rubbing Eodro's body 
with oil while he was ill, she had dis¬ 
appeared before he died. It also came to 
be known that there was some intimacy 
between Phulmani and the appellant 
Sagar Munda, and it was suspected that 
she had gone to join Sagar, but when 
search was made both at her parents’ house 
and in Sugar’s villageneitnerof these two 
persons could be found. It was not until 
some days later, a ter warning had been 
given to the chauhidar of Kolma to look 
out for these two people, that one day pro¬ 
secution witness No. 19, Simon, saw Phul¬ 
mani in Kolma about 40 yards from 
Sagir’s house. He asked her who she was 
and where she was going and she said that 
she was looking forSagar. He asked her 
what she had to do with Sagar and she 
replied that slie had. asked Sagar for 
medicine so that she might give it to her 
hujband to make him cease to care for her 
and that he had given her some medicine 
which she had given to her husband who 
had died in consequence and so she was 
looking for Sagar. Simon also saw Sagar 
and told him what the woman had said to 
him and Sagar said that he had done no 
wrong and he could not understand why 
the woman had made such statements. 
The chaukidars -were called in and Phul¬ 
mani and Sagar w*re both taken to the 
Sub-Inspector on the 16th J une. They got 
to the Police station on the 17th and weie 
taken before the Sub-Divisional Magistrate 
of Khunti. After the necessary warning 
had been given, and precautions taken, the 
statements of these two persons wererceord- 
ed by a Magistrate of the pirst Class. 
Phulmani stated that she had given her 
husband seme medicine but not with the 
intention of killing him; she had given it 
to him so that he might not leave her; 
she had run a way in fear when she saw 
him dvingbecause she thought that it 
might be suspected that her intention bad 
been to kill him. Sag ir corroboiatcd what 
phulmani had said. He asserted that the 
womanhadasked him for a medicine to 
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glva for husband so lh.it the husband 
should , not desert her and that he 
had secured the medicine from one Birsa 
of Giring. A week after he got it he gave 
the medicine to Phulniani, but he denied 
that he had asked for any medicine which 
would kill I,odro. Sagar said that .after 

Lodio's death Phulmani hid come to his 

house. , . , 

Again on the 9th of August both Phul- 

mini and Sigar made statements to the 
Committing Magistrate. Here Phulmani 

said that on tha day on which hodro had 
died from illniss she bad given for hus¬ 
band medicine in order that he might cease 
to care for her. She said that when she 
married him she hadcared for him but 

she no longer did so. Sagar had given 
her the medicine and when Dodro was 
dying she had run away to Sagar to in¬ 
form him that, whereas she had wanted 
medicine to make hodro leave her, the 
medicine was caus’ng Ivodro’s death. She 
admitted that it was she who cooked 
Lodro’s rice and dhal and that she had 
put the medicine into his dhal. .She had 
not, however, given him the medicine with 
the intention of killing him but only in 
ordjr to cause him to leave her. Before the 
Committing Magistrate Sagar made a simi¬ 
lar statement corroborating what Phulmani 
had said. Phulmani, he said, had told 
him th.it sbe had no longer csred for 
her husband and wanted her husband 
to give her up. He bad procured the 
medicine from Birsa, whom he # fod 
asked whether he kuew of any medicine 
which would make husband and wife leave 
each other, and Birsa said that he knew 
some medicine and had given him some a 
week a terwaids. He, Sagar, had given 
the medicine to phulmani a nd then he heard 
from Phuimani that I f odro was dying 
owing to the medicine. Before the learned 
Judicial Commissioner these statements 
by the two accused were retracted. 
Phulmani stated that it was Muiani, the 
wife of Abraham, who prepared the dhal a nd 
rice and that she, Phulmani, had been 
driven to make the previous statements 
because sbe had been tutored to do so by 

the Sub-Inspector and the Head Constable. 
She denied that she wai present when 
I>odro died and she also denied that she 
had any intercourse with Sagar. Sagar 


stated that it was Phulmani who had im¬ 
plicated him and that he had made 
previous statements to the Police a;i<] io 
the Magistrate out of fear; he deni, d 
giving any medicine to Phulniani. The 
reason he gave for his implication by 
Phulmani was that he had scolded htr and 
told her that she ought to stay ivith 
her husband. 

Now the evidence as to the events which 
took place on the nth June is quite clear. 
There is nodo«'btthat Phulmani adminis¬ 
tered the poison to her husband in his 
dhal. This is proved quite conclusively by 
the witnesses and by the chemical analysis 
and there is no doubt that . l,odro 
died of poison administered in "the 
dhal. Of course the confessions made 
by Phulmani as to the administration 
of the drug have to be taken with 
care because they were > afterwards ie- 
tracted but those previous statements 
are strongly corroborated by all 1 b e 
evidence given in the case. The ca.sc is 
3 clear one so far as the facts are con¬ 
cerned The only question which really 
aiises here is the question of the intern 
tion with which the powder was procured 
b> Phulmani and the intention with 
which it was administered to her hus- 


ba With regard to Sagar and also with 
regard to phulmani we have to decide 
whether either of these two, or both of 
them, were cognisant of the fact t^at 
the powder they were handling was a 
poison. It is true that Phulmani 
changed her statement in her confes¬ 
sions. She first said that her object was 
to make her husband love her and after¬ 
wards that her object was to make 
her husband leave her; but m both 
statements she has averred that her 
object was to use the powder as a 
notion to influence her husbands heart, 
P and she denied . throughout that her 
obiect was to kill her husband. The 
learned Judicial Commissioner with regard 
t 0 the knowledge of the appellants as 
to whatthe powder was, holds that the 
guilty relations between Phulmani and 
‘^aear andthe frequency with which the root 
of acodte is met with in Indian Bazars 
appear to me to justify the conclusion 

that they must have known perfectly 
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well what the medicine was. The fre¬ 
quency with which aconite is met with 
in Indian Baz-.rs is mentioned in Lyon’s 
Jurisprudence.” This statement is rather 
too broad. We have to remember that 
these people were Mundas and even if 
Sagar knew the natuie of the poison 
there was nothing which con satisfy ns 
without a doubt that Phulmani also knew. 
It is to be noted that Sagar stated that 
he had procured the aconite from one 
Birsa and Birsa has not been produced for 
examination, nor does the evidence show 
why he w’.s not produced. The probabi¬ 
lity is that Birsa denied that he had 
supplied aconite. It is hardly likely that 
he would admit it, but anyhow we have 
no evidence to show that Sagar was in¬ 
formed what the poison was when he 
procured it. It is possible that he too 
thought that he was piocuring some sub¬ 
stance .which would be a potion of some 
sort. From the statement which Simon 
says Phulmani made to him, and from 
her confessions it would appear that 
Phulmani thought she was using the 
substance as a potion. There is no 
evidence throughout to show that sl:e 
knew the substance was a poison, or 
that she intended to kill her husband. 
The evidence as to enmity between Phul¬ 
mani and her husband is based on in¬ 
ference. The witnesses themselves say 
that they have never seen any quarrel 
between the two. 

Now,if we are to hold that these con¬ 
fessions are corroborated by the evi¬ 
dence although they have been retracted, 
at the same time we have to remember 
that if we accept the confessions at all 
we must accept them as they stand and 
cannot add to them; we can only take 
them as confessions by Sagar and Phul¬ 
mani and that the substance procured 
by Sagar was administered with the 
object of influencing in some way or an¬ 
other the heart ol Lodro. It is true 
that having Tegard to the fact that Phul- 
mani’s own mother stated that Phulmani 
and Sagar had for the last year been 
intimate, (Bharosi puts it that they” 
had been of one mind with each other;. 
Si gar probably would not be anxious to 
make Lodro fonder of his wife. It is, 
as the learned Judicial Commissioner has 
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found. Very probable that the couple 
wanted to get rid of J,odro; but in this 
cc.se there is no sufficient evidence to 
show us that such was the'T intention 
without any reasonable possibility of 
doubt. We have to rememder that the 
people are ignorant and that such love 
potions are believed in bv the ignorant. 
There have been several cases, all very 
much of the same nature as the present 
one, in which it has been held that where 
the intention to cause death cannot he 
elesily found without any other possible 
explanation of the act of th e person giv¬ 
ing poison, a conviction for murder can¬ 
not stand. The case or Emperor v. 
RamaVa Chtnnappa (1) is very similar cn 
facts to the present one. It was there 
held that in a case like the present one, 
the proper conviction is a conviction 
not under section 302 but under section 
304 A. In Pika Bewa v. Emperor (2) the 
Calcutta High Court also held that i n- 
l*ss it is shown clearly and without pos¬ 
sible doubt that the intention was to 
cause death where a substance is admi¬ 
nistered as a love potion, the accused can 
not be convicted of murder. It was there 
said that "the mere administering of 0 
love potion or drug, which a person thinks 
might be beneficial, is not in itself an 
offence; but when it is supposed to have 
effect upon persons with whom the para¬ 
mour of the accused hnd enmity, and when 
she administers it without due care 
and caution or any enquiry as to what 
it really is, her act certainly falls with¬ 
in section 304 A.” Similarly’ in the care 
of Janma v. Emperor (3) it was held in 
a esse almost similar to the present one 
that the offence comitted was an offence 
under section 304A of the Penal Cede. 

The learned Judicial Commissioner has 
held that there cannot be any poss’ble 
doubt as to the intention of Phulmani and 
Sagar; but we are not able to hold that, 
consid?ring the statements and the evidence 


(1) 28 Ind, Car. 641; 17 Born. E. R. 217; 3 Bom. 
Cr. C. 3 8 ; 16 Cr. E. J. 305. 

(2) 14 Ind. Car. 195; 15 C. E. J. 5 12 ,* *3 Cr. E. J- 
195; 16 C. W. N. 1055; 39 C. 855. 

(3) 2 Ind. Cps. 214; 31 A. 290; 6 A. E- J. 603,* 9 
Cr, L. J. 522, 
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there is no possibility tlic*t Phnlmani at 
at any rate really believed that the drug 
which was given to h^r would merely 
influence her husband's heart. Her sub¬ 
sequent action as shown by Simon's 
Evidence corroborates this idea. There 
is . no doubt that Phulmani was 
acting on the suggestion of Sagar and 
it is impossible in the absence of Birsa 
to say whether Sagat really thought that 
the substance was harmless. lie too 
must get the benefit of the doubt so 
far as the conviction of murder is con¬ 
cerned, but of the two he is probably the 
more responsible for the consequences cf 
the administration of the drug. 

It is. clear that Phulmani, even if she 
hid neither the intention to cause death 
nor the knowledge that she was likely to 
cause deith, was careless of the conse¬ 
quences of her ac*-, and administered the 
poison without due care and caution or 
any inquiry as to what it really was. 
Sagai, too, made no sufficient inquiry 
before he handed the poison to Phulmani, 
and by supplying her with the powder 
abetted the offence of wh'ch she has 
been found gu By. 

The convictions under section 302 and 
section 303 lead with section 109 and 
tfie sentences of death passed against 
the two appellants must be set aside, 
anl there must be substituted therefor 
the conviction o c Phulmani under section 
304 A, Indian Penal Code, and of Sugar 
ua ler section 304 A. read with section 109. 
They are sentenced to rigorous imprison¬ 
ment for two years under tho;e sections 
respectively. 

Bileknill, J.—I agree. 


z. k. 5interne set aside. 


NA3PUR JUDICIAL COMMISSIONER'S 

COURT. 

Crim'nal Revision No. 200 of 1923. 

October 22, 19 3. 

Present :—Mr. Kinkhede, A. J. C. 
SUKRUiLA 1 'AKI R—Applicant 

vers us 

FATMA— Non-Applicant. 

Criminal Procedure Code (Act V of 1898), 
s, .jJ-S —Muhammadan husband—Second marriage 
—Maintenance clainud by fust wife—Offer to 
t rovide separate residence, effect of—Refusal to 
live with husband. 

The mere fact that a Muhammadan husband 
marries a second wife is no ground for his 
first wife to refuse to live with him and to 
claim separate maintenance. But she cannot 
be said to refvse to live with her hu'bani 
within the meaning of sub-sections (3) and (4) 
of section 48S of the Criminal Procedure Code, 
merely because she refuses to aicept his offer 
to provide separate residence for her. (p. 8c0, 
col. 1.] 

Criminal revision against an order of the 
Magistrate, First Class, Murwada, dated 
the 4th July 1923. 

Mr. M . R. Dixit, for the Applicant. 

Mr. G» P. Dick, for the Non-Appli- 
cant. 

ORDER. —The non-applicant who is the 
manicd wife of the piesent petitioner 
moved the Criminal Court of Murwada 
where she resides with her brother, for 
c.n order to the petitioner to give her a 
monthly allowance of j£s. 15 on the 
ground tint lie neglects or refuses to 
maintain her in spite of written notice of 
demand dated 21st April 1922 and that her 
brother also objects to maintain her. She 
alleges that about seven years ago she 
was cruelly beaten and turned out by 
the petitioner and since then lived with 
her brother. The husband admitted hav¬ 
ing received the notice and all?ged that 
lie h'.dgone to take her to his house but 
she declined and her father and brother 
were adverse to her returning. He ex¬ 
pressed his willingness to take ter to his 
house. He added that the wife left his 
protection six years ago a nd so he took 
another wife. He offers to keep her in 
another village and wont keep her with 
himself and with another wife. 

On evidence the Magistrate came to 
the conclusion that the husband had ill- 
treated the wife and turned her out and 
she, therefore, naturally refuses to go 
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back to him unless she gets the assurance 
of fair and equal treatment and residence 
with her husband. The Magistrate thought 
an o 9 er to take her and make her live 
apart from the other wife in o separate 
village, which presumably implied that 
she was not to get all the privileges and 
res f ect due to her position as the peti¬ 
tioner’s wife, was not such as would 
deprive her of her right to demand 
separate maintenance. He fixed Rs. io 
per month as maintenance, I presume 
from the date of the order. It is against 
this order that the revision is filed. It is 
contended that the order was without 
jurisdiction inasmuch as neither party 
resided within the jurisdiction of the 
Magistrate who tried the case and that 
the petitioner's offer was sufficient to 
disentitle the wife to a separate main¬ 
tenance and that the mere fact that a 
second wife was taken by him was no valid 
reason for the applicant to demand sepa¬ 
rate maintenance. 

As regards the question of jurisdiction, 
the applicant’s version was that her 
marriage with the petitioner took place 
at Gourha, which is in Murwada Tahsil 
of the Jubbulpore District and that she 
resided with him there for a period of 
one year. Under these circumstances I 
think section 488 sub-section 9 clearly 
gives jurisdiction to a “Magistrrte of the 
District where the husband last resided 
with his wife” to entertain the petition. 
Ground No. 1, there!oie, fails. 

As regards ground No. 3 a 111 have to 
say is that the mere fact that the peti¬ 
tioner has taken another wife will be no 
ground for the wife to refuse to go back 
under his protection. But here we cannot 
lose sight of the fact that the offer Is 
only to give her separate residence which 
necessarily involves a refusal on the 
husband's pa rt allow her to live with him. 
The applicant cannot be said to ‘‘refuse 
to live with her husband" within the 
meaning of sub-sections 3 and 4 of the 
said section if she disapproves of the so- 
called offer. In fact there is no offer 
to allow her to live with him. I think 
there is ample justification for refusing 
the offer in view of the strained feelings 
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that exist between the parties. This dis 
poses ground No. 2 also. 

The applicalion is rejected. 

Application rejected. 

Z. K. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 343 of 1923. 

July 13, 1923. 

Present: —Mr. Justice Daniels. . 

JOTI PRASAD— App 1.1 cant 

versus 

DURG.A PRASAD— Opposite Party. 

Crimnal Procedure Code (Act Vof 1898), ss. 195, 
439 —Sanction to prosecute — Revision — Interference 
by High Court, when justified. 

Where an application for sanction to prosecute 
has been dealt with by two Court 9 , the High 
Court can only interfere, if at all, in the exercise of 
its revisional jurisdiction under section 439 of the 
Criminal Procedure Code, and then only to prevent 
a gross and palpable failure of justice. Tp. 807, 
col. 1.] 

Ahsanullah Khan v. Mansuhh Ram, 25 Ind. 
Cas. 350; 36 A. 4035 12 A. L. J. 5 11 ! I 5 Cr. L. J. 
598, relied on. 

Choti v. Khacheru, 58 Ind. Cas, 250; 42 A. 649 
18 A. I.. J. 758 ; 2U.P.LR. (A.) 3531 2 J Cr. I. J. 
746, referred to. 

Criminal revision against an order of 
the Sessions Judge, Ma'npuri, dated tl_e 
30th of April 1923. 

Mr. Saila Nath Muherji, for the Appli¬ 
cant. 

Mr. Kumuda Prasad, for the Opposite 
Party. 

JUDGMENT .—This is an application for 
revision of an order of the Sessions 
Judge of Mainpuri setting aside a sanc¬ 
tion for the prosecution of Dmg a 
Prasad for perjury. Durga Prasad vas 
arrested in possession of a battery said to 
have been stolen. He was the servant 
of Chaudhii Badan Singh, Honorary Magi* 
strate. He had in his possession a letter 
wh ; ch he said he bad written at the dicta¬ 
tion of Badan Singh showing that he was 
being sent to retvrn the battery to °n e 
Joti Prasad. Joti Prasad was put on his 
trial under section 411, Indian Penal Code, 
but acquitted, the Trying Magistrate being 
of opinion that the letter of Durga Prasad 
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was not written at the dictation of Badan 
Singh and that Durga Ptasnd had sworn 
falsely in saying that it was so writter. 
Badan Singh himself swore that the 
letter was genuine tnd this Court has 
already rejected an application for the 
prosecution of Badan Singh. 

As this matter has already been before 
two Courts under section ic, 5 , Criminal Proce¬ 
dure Code this Court can only interfere, if 
at all,in the exercise of its revis'onal jurisdic¬ 
tion under section 439, Criminal Procedvre 
«Code. Sir George Knox in Choti v. Kha- 
chrru (1). held that r.o revision lay in such 
cases. Mr. Justice Pij:gott in Ahsanullah 
Khan v. Mansukh Ram (2) held that the 
Court could interfere but only in order to pre¬ 
vent a gross and palpable failure of justice. 
Whichever view is correct, and I incline 
to the view of Mr. Justice Piggott, this is 
not a casein which I shall be justified in 
disturbing the order of the Court below. 
The case against Durga Prasad stands on 
the same footing as th.rf against Badan 
Singh. If Badan Singh’s evidence was 
true, that of Durga Prasad was true also. 
The Court below was of opinion that the 
evidence was not sufficient to justify a 
prosecution and I decline to interfere with 
this order. J, therefore, dismiss the 
application. 

Application dismissed. 

z, x. 

(1) 58 Ind. Cas. 250; 42 A. 649; *8 A. L. J. 75 s ; 
2 U. P. h. R. (A.) 353; 21 Cr. h. J. 746. 

(2) 25 Ind. Cas. 350; 36 A. 403; 12 A. h . J. 51 ij 
15 Cr.I*. J. 598. 


PATNA HIGH COURT. 

Criminal revision Petition No. 471 

OF 1923. 

November 12, 1923. 

Present: —Mr. Justice Kulwant Sahay. 
NARENDRA NATH SARKAR and 
others—First Party—Petitioners 

versa s 

EAST INDIAN RAILWAY COMPANY 
represented by their Agent and 
Others—Second Party—Opposite 

Party. 

Criminal Procedure Code {AclV of 1898), ss 


144, 147, procedure under — Ir.quir —Older jassed 
after ex parte erqui>y, legality of. 

Petitioners complained to a Magistrate that the 
opposite party was about to dose a road over 
which the petitioners had a right of casement 
and that there was immediate danger of a breac h 
of the peace. Their application puiported to be 
under sections 144 and 147 of the Criminal Pio- 
cedure Code and invited llie Magistrate to take 
action. The Magistrate instead of calling for 
written statements of the parties and hearing 
evidence or holding any enquiry at all went over 
to the office of the opposite pferty ;.nd after 
obtaining some information passed an order 
declaring that the road belonged to the opposite 
party and they could deal with it in any manner 
they pleased ; 

Held, that the procedure adopted by the 
Magistrate was wholly unwarranted by law' and 
his order was consequently illc gal and must he set 
aside. 

Criminal revision frem an order of the 
Additional District Magistrate, Dbcr.bad, 
dated the 31st July I9 2 3, affirming that of 
the Sub-Divisional Officer, Dhanbad, 
dated the 30th July 1923. 

Messrs. Yunus and S. C. Mazumdur, 
for the Petitioners. 

Mr. S. N. B 0 se, for the Opposite Party. 

JUDGMENT.—On the 2qth July 1923 
the petitioners filed a petition before the 
Senior Deputy Magistrate of Dhanbad 
wherein they stated that there was a road 
witl.in the jurisdiction of the Dhanbad 
Municipality commencing from the Dhanbad 
old station road towards the east of the 
Indian Pailway Institute and leading to 
Manaitanr village. They claim the said 
road to be a public road in existence 
from a very long time. They stated that 
at any rate the public and the residents 
of Manaitanr had been using it as public 
road" for over 70 years and they clfimto 
have acquired a right of easement over 
the said road. It was stated that the 
second party, namely the East Indian 
Railway Company, their Chief Engineer, 
j^r. Johnstone, and their District Engineer, 
Mr. Hackforth, were trying to convert the 
road into a private road and to obstruct 
or prevent the petitioners and the public 
from using the road. On the 2ist^ July 
1923 they had published a notice in the 
Amrlta Bazar Patrikx to the effect that 
“it was notified for the information of 
all concerned that the East Indian Rail¬ 
way private road commencing from the 
Dhanbad old station road- towards the 
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east of the Indian Railway Institute and he calls the history of the road from 
leading to Man® it a nr village will be closed the information he gathered by exr.niinii g 
against all traffic from 1st August 1923.” the documents and making enquiries in the 

They stated that the description of th e office of tne District Engineer. He came 

road as a private road in the said to the conclus ; on that the road vas a 
notice was incorrect and false and it was private road belonging to the Railway 
alleged that the said notice had been Company. He nowhere comes to any ccn- 
published with the object of making the elusion as to whether the petitioners or 
r 0 9 d a private one and that it was the the public had acquired rny right over 
first attempt on the part of the Railway that private road by way of easement. 
Companv to close the road which had After discussing the doci ments and after 
been used by the public during the lost placing upon tl e file a copy of the agree- 
7 o years They stated in their petition ment executed by one Mr. Mathers in 
that they had plenty of documentary and favour of the Railway Company which 
oral evidence including old registered deeds he ha d obtained from the District Engineer's 
to support their case and they alleged t*at office he c a me to the conclusicn tlat the 
any attempt on the part of the Railway right of the Railway Company had been 

Company to c’ose the road on the 1st established and- towards the end of his 

August 1023 would lead to a serious older be estates. “ It is true that the 
breach of the peace. They accordingly road has been used not only by the 
after stating these facts prayed for a lessee but by others as well for a con- 
notice upon the Railway Company res- siderable time but that dees not to my 
training them from closing the road cn mind affect the Company's right. I can- 
t h e rst August 1923. The petition was not. therefore, is.^ue an order 1 nder section 
headed as one under sections 144 and 147 144, Criminal Procedure Code, as prayed for 

of the Criminal Procedure Code, and having by the petitioners restraining tl.e Railway 
regard to the urgency of the matter it Company fr 0 m exercising their ordinary 
was prayed that notice should at once proprietary rights over their own land If 
issue to the Railway Company U straining the petitioners have any grievance tley 
them from closing the rood on the 1st may go to the Chil Court. There cun be 
August 1923. Upon receipt of this petition no breach of the peace unless instead of 
the learned Deputy Magistrate passed the doing this they take the law into their own 
following order on the 24th July 1923. hands which they will do at their own 

VI shall enquire into the matter and pass risk.'^ . 

order on the 30th July 1923." Before Now to my mind this is in effect dodd- 
the 30th July 1923 the learned Deputy ing the case under section 147, .e. t dcclar- 
Ma gist rate adopted a procedure which is ing the right of the second party without 
not warranted by law. Instead of holding complying with the provisions laid down 
any enquiry as* provided by law either under the law. If the learned Deputy 
under section 147 or under section 144 he Magistrate hadeometothe conclusicn that 
went over to the office of the District theie was no likelih<od of a breach of 
Engineer, examined certain documents the peace and that, therefore, no oclion 
and correspondence relating to the read need be taken either under section 1 4*1 or 
and made certain enquiries in the effice and under seetion 147, Criminal Procedure Cede, 
he ascertained what he calls tie history of he would have been justified in doing so; 
the road. He held 1.0 enqu'ry as provided but instead of disposing of tne matter in 
by section 147, Criminal Procedure Code, that way he takes evidence ex porte by 
at all. He never heaTd the petitioners, going over to the office of the second party, 
never drew up any proceeding under sec- He makes enquiries in the abscrce of the 
tion 147and never called upon the parties petitioners end without giving them an 
to adduce evidence 01 file written state- opportunity of adducing their own evi* 
ment. Without atk ng the petitioners to dence and examining witnesses and ccm- 
adduce any evidence and without hearing ing to a distinct finding as to the alleged 
the petitioners he passed his order on the right of easement set up by the peti- 
30th July 1923 wherein he set out what tioners he comes to the conclusion that 
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the right is with the Railway Company 
and that if the petitioners go upon the 
land they do so at their own risk. In 
effect he makes ?n order in favour of the 
second party under section 147and prevents 
the petitioners from going upon the land. 
Such a procedure is wholly unjustifiable. 
When the petitioners went up before the 
Additional District Magistrate against this 
order of the Deputy Magistrate l.e declin¬ 
ed to interfere. He observed that ti e 
whole history of the road in dispute was 
that it was constructed as a carriage 
approach road to two bungalows especially 
that of Mr. Mathews and that when the 
Railway land was acquired and that 
fencing put up it was never suggested 
that the access to t-te village of Manaitar.r 
was being closed. Where he gets these 
facts from it is difficult to say. 'there 
does not appear to he anything on the 
record from which he could con e to tlis 
conclusion. He says that he went to the 
-locality and made a local inspection. Now 
* these facts could not be ascertained by 
mere local inspection. It was necessary 
to take evidence to come to a finding 
upon this point and the learned Addi¬ 
tional District Magistrate upon the same 
materials from which the Deputy Magis¬ 
trate has come to the conclusion t hat the 
Railway Company had established its 
light to the land has affirmed the older 
of the Deputy Magistrate and refused to 
interfere with it. He says "the petitioners 
have not made out a primu facie case 
that this is a right of way 01 that it is 
the only access to the village or that any 
breach of the peace is likely unless they 
deliberately prevoke it" witlout giving 
them an oppoitunity to adduce evidence. 
This is not a satisfactory mode of dealing 

with the petition and I am constrained to 

set aside the order of the Deputy Magis¬ 
trate as well as of the Additional District 
Magistrate. The petition treating it cipher 
as a petition for action under sect on J44 
.or one under section 147, Criminal Proced¬ 
ure Code must le dealt with according 
to law. No doubt it would be open to 
the Magistrate to reject the petition upon 
the ground that there was no longer any 
likelihood of a breach of the peace, but 
he must dispose of it according to law 
a»d not by a finding upon evidence in 


contravention of the procedure laid down 
by the law. 

The order of the learned 1 epulv Magis¬ 
trate as well a-> oi the Additional 
District Magistrate mu:d, therefore, be set 

aside. _ _ , .. 

K# Order set as ae. 


z. 


LAHORE HIGH COURT. 

Criminal Revision Petition no. 1598 

of 1923. 

Noiembei 3°, I 9 2 3* 

Present .-—Mr. Justice Martineau. 

BUT A—Convict—petitioner 

versus 

EMPEROR— respondent. 

P t val Code {Act XLV<f i8Co ),s 442 —Walled 
courtyard, without door, whether butldwg. 

A walled tourtyard wbi« b is not provided with 
a door is not a building within the meaning of 
section 442 of the Penal Code. . _ 

Petilion, under sec i< n 439, Criminal Pro¬ 
cedure Code, for region of an order of 
the Sessions Judge, Sir ll.ol, d;l<d lie 9 1 h 
July 1923. vp tying that of the Magistrate 
First Class, Sia 1 Lot , Ud the 29th March 

I9 Mr Ghulcm Rasul, for the Petitioner: 
Mr. B. P. Khost a, for the Government 

Advocate, for the Rep on dent, 

JUDGMENT.—It is not dis]uted that 
Buta struck Uni Din on tie lead, end 
the evidence appears to justify the find¬ 
ing that the hurt was grievous. 

Wilh legard to the convict ion urcet 
section 452, Indian Ienal Code, it was 

only the courtyard that Buta entered, and 
although it appears fiom the plan that 
the court3 T ard is walled there is nothing 
to show that it is provided with a door. 
If the entrance is open I do not think 
that the courtyaid can be said to be a 
building, and in that case the offence 
comitted would amount only to criminal 
trespass and not to house trespass. 

I accordingly slier Ihe conviction ot 
Buta under section 452 to one undeT 
section 447, Indian Penal Code, and 
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reduce the term of imprisonment, to two 
months, maintaining the fine and the 
imprisonment to be undergone in default. 
I maintain the corn iction a nd sentence for 
the offence under section 325, 

2. k. Sentence reduced. 


PATNA HIGH COURT. 

Criminal Miscellaneous Case No. 57 

of 1923. 

December 7, 1923. 

Present: —Mr. Justice Kulwant Sahay. 

NAND KISHORB MISRA— Petitioner 

versus 

KAI,KA MISRA and others--Opposite 

Party. 

\ Criminal prosecution — Witnesses, costs of — Cent- 
p ainant, whether can be compelled to pay costs — 
Criminal Procedure Code ( .let V of 1898), s. 526— 
Transfer of case — Complainant, whether can . 
apply. 

All criminal prosecutions are at the instance of 
the Crown, and the Crown is really the prosecutor 
in a criminal case and all costs ought to be paid by 
the Crown for summoning witnesses for the pro¬ 
secution. [p. 811, col. 1.] 

It is open to a Magistrate to consider whether or 
not the deposition of a witness is material for the 
proscution in a case, and if he is of opinion that the 
witness sought to be summoned is not a material 
witness and the application for summoning the 
witness is frivolous and vaxatious, he might refuse 
to summon him. But once he thinks that the 
witness ought to be summoned, he cannot compel 
the complainant to pay his travelling allowance 
from his own pocket, as all costs for the prosecution 
must be paid by the Crown, [p. 811, col. 2.] 

Jamuna Kanth Jha v. Rudra Kumar Jha, 52 
Ind. Cas. 424; 4 P. L. J. 656; 20 Cr. L. J.648; 
(1920) Pat. 42, relied on. 

Quaere :—Whether a complainant can apply for 
the transfer of a case under section 526 of the 
Criminal Procedure Code ? 

Mr. S. N. Sahay, for the Petitioner. 

Messrs. Jayswal and M. N. Pal, for lh e 
Opposite Party. 

JUDGMENT. —This is an application on 
behalf of the complainant in a case pend¬ 
ing in the Court of the Second Officer of 

Buxar. The application is for transfer of 

the case from the file of the learned Deputy 
Magistrate on the ground that the peti- 
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tioner has serious apprehension that he 
will not have a fair trial of the case 
before the learned Deputy Magistrate. 
There is a further prayer that the order 
made by the Deputy Magistrate direct¬ 
ing the petitioner to deposit the travelling 
allowance of a witness should be set 
aside. 

As regards the first point, n?m e ly, the 
application for transfer, the grounds urged 
are that the learned Deputy Magistrate 
has r e fused to admit in evidence a certain 
kohala on the erroneous gronnd that none 
of the attesting witnesses or the scribe 
has been examined. The second ground 
for the alleged apprehension in the mind 
of the petitioner is that although in the 
first instance the learned Magistrate had 
ordered issue of summons upon ' a witness 
Dr. Susilananda Sen, yet when the 
witness did not appear and the petitioner 
applied for issue of fresh summons upon 
him, the learned Deputy Magistrate direct¬ 
ed him to deposit a sum of Rs. 50 before 
he would issue a summons upon the ' 
witness. These two facts he says have 
raised an apprehension in his mind that 
there will not be a fair trial of the case 
in the Court of the learned Deputy Magis¬ 
trate. To my mind these two grounds 
are not sufficient to'create a reasonable 
apprehension in the mind of the petitioner 
that the case will not be properly tried by 
the learned Deputy Magistrate. 

As regards the disallowing of lhe 
evidence, that maybe an erroneous view 
of the law, but that cannot be a reason¬ 
able ground for apprehension that the or.se 
will not be properly tried by the learned 
Deputy Magistrate. As regards his cmeet¬ 
ing the petitioner to deposit the travelling 
allowance of the witness, the learned 
Deput3' Magistrate says tl.at when he 
issued the summons in the first instance 
he was not aware that the witness was a 
resident of Purulia and that when an 
application for fresh summo/S v.rs made 
on the sccoud occasion, it was pointed 
out to him by the Sub-I nspector that the 
witness was a resident of Purulia and that 
his summoning would cost Rs. 50 or there¬ 
about and upon this he directed 
petitioner to deposit Rs. 50 fer the tratell- 
inv allowance of the witness. The order 
may . be wiong in law. But it cannot be 
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said that the mere fact of the Magis¬ 
trate’s directing the petitioner to deposit 
a sum of Rs. 50 can raise a reasonable 
apprehension in the mind of the petitioner 
that he will not haVe o fain tnal of the 
case by the Deputy Magistrate. These 
are the only two grounds for asking tor 
transfer and in my opinion they are not 
sufficient. It was urged by Mr. Jayas^al 
who appears for th e opposite party 
the complainant has no locus standi o 
apply for transfer and reliance was placed 
upon the case of Jamuna Kanthjha 
Kumar Jha (1 Although Mr. Justice Mull ck 
was of opinion that a private person 
set the Criminal Law in motion has no con¬ 
trol over the proceeding and has, therefore, 
no locus standi to apply * or transfer, In¬ 
justice Jwala Prasad took a dl ^ ere ^.^^ 
and he was of opinion that a complainant 
was entitled to* apply for transfer under 
section 526. It is not necessary to decide 
the question in the pre sent case inasmuch 
as it has been held that there is no reason 

to transfer the case- - lTlP i v 

As regards the second question, namely, 

whether the learned Magistrate cc S o 
direct the petitioner to Repos t Rs_ 5 
for travelling allowance of the witness 

before summons qould issue, injVision 
the order is clearly wrong. ^ptaMsion 
in the law has been shown lo me under 
which the learned Magi si rale could direct 
the complainant to deposit a sum of 
u 0 a,, w as pointed out by 

T^tice Jwala Prasad in the care cited 
above all criminal prosecutions a re at the 

instance of the Crown and ^ Crown 

really the prosecutor in r co “ ,n ®' 
and all costs ought to be paid by the 
Crown for summomrg witnesses for th 
prosecution. No doubt it Was opeu to 
the Magistrate to consider whethcr or not 
the deposition of. the witness was material 
for the prosecution in that case. If he 
was of opinion that the witness sought 
to be summoned was not a material 

witness and the application for 
ing the witness was frivolous aud ^ 
t’ous he nrght refuse to summon him 
But once he thinks that the witness 
ought to be summoned he cannot compel 

(1) 52lnd. Cas. 4241 4 P.L« J- 656:20 Cr. 1 ». J< 

648; (1920) Pat* 42-, ' 


tie of nii.li in-ant to pay his travelling 

allowance from his own pocket as all cos. s 

for the prosecution must be paid ty be 

C The order directing 1 he petitioner to de¬ 
posit Rs. 50 as the travelling allowance of 
the witness must, therefore, beset aside. 

Order set aside. 

z, k. 


N AGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 94-B of 1923. 

October4I, I 9 2 3 - 
Present:— -Mr. Prideaux, A. J. C. 
and Mr. Kinkhede, A. J. C. 

JAIRAM KUNBI— Appellant 

versus 

EMPEROR— Respondent 

Criminal Procedure Cod c M c/ P 1898), ss. 15. 

a-ioaf ;r 

h by UW m t UtoTS $ 5 

thf Sruot b, n»l by a ction 537 <■> 

i, . Criminal Procedure Code. [p. Si 2 9 col. .] 

JaUukH V. g Ind C.s. SgM3 £ A. 

12 IQ A. J* x * ^ J TT T? V" a 

^ t ?*tt 9? B. 604t 3 Bom. X^a-K. 2/4» 

24th September 1923. Kh 

Dt. H. 8 . Gour, and Mr. A. V- Khare, 

for the Appellant. 

Mr. G. P. Dick, for the Crown. 
JUDGMENT.—One Narayan Sonar was 
killed in a riot that took place on the 
onth May last at Sirasda a village m 
Daryapur Taluq. Ten persons have been 
tried and convicted by the: Ses^ons >dge. 
Amraoti. in connection with that onence. 
They have all appealed and their a PJ* al ® 
before us. In Criminal Appeals No». 94 ~B 
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anl 9vB of 192 j the appellants Jairam 
and Parashram have been found guilty 
o? offence under section 302 o[ the Indian 
Penal Code and both have been sentenced 
to death. In Criminal Appeals Nos. 96-B, 
97-B, 9S P, 99-B, ioo-B, 101-B, 102-B, 

and 103-B of 1923 the appellants, namely, 
Sur-bhan, Maliadeo, Ramji, Sakharam, 
G^pal, Januji, VitLal and Champat have 
each been found guilty of an offence 
falling under section 302-149 a ud each ap¬ 
pellant has been sentenced of transporta¬ 
tion f or life. We find th.t there h is been 
no tral ii the present case. Section 15 of 
Act XII of 1924 runs as follow? t “ In 
section 284 of the said Code, for the words 
‘two or more shall be chosen, as tl e 


through the Superintendent of the Jail 
where they are confined. 

Z. K. 

Order acco rdingly . 


CALCUTTA HIGH COURT. 

Criminal Revision No. 438 of 1923. 

June 6, 1923. 

Present' —Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. 
SAILKNDRA CHANDRA SINGH and 


Judge thinks fit’, the words'not less than 
three and, if practicable, four shall be 
chosen* sh .11 be substituted.*’ Tlr's section 
cime into force on ih: 1st Septemb.-r 
last. Se v tion 268 cf the Code of Ciim nal 
Proc:dure soys V at all trials before a 
Court of Sessions sha'l be either bv Jury 
or with the aid of :.sse=sors. It Is settled 
law that wh.-ren Sessions Judge is trying 
a case with the aid of assess us, it is 
the Judge p us the asses- rs who coiisti + ute 
the C"Urt, not the Judge a*one, and where, 
th-refore, the Sessions Judge has tried a 
case with the aid of a nu.nb-r of assessors 
less than that fixed by law there has been 
no trial at all ; see Jaisukh v. Emperor 
(t) King-Emperor v. Jayram (2), and 
King-Emperor v. Tirumal Reddi (3). 
This wro g proc*.dure cannot be cured 
by section 537 f r that section refers 
onlv to errors of procedure and not to 
substantive errors of law. As the tris .1 
in the present case has been held with 
the aid of only lw.» assessors while it 
shou’d hive be.-n held with the aid of 
three or four there has been no trial 
at all. We, there r ore, set aside the con¬ 
victions and se^tenc s in the cases of the 
ten persons .mentioned at the commence¬ 
ment of this judgment and remand the 
case to the Court of Sessions East Beiar 
for trial de novo. The appellants be 
informed of the result of the appeal 

(O 59 Ind. Cas. 559; 43 A. xa 5 ; 19 A. L. J. 1; 22 
Cr .L. J. 127. 

(2) 25 B. 694; 3 Bom. I/. R. 274. 

(3) 24 M- 5*3 eX P- 535 ; 2 W*ir 340 & 7x2; xx U. 

J*24X* 


another—Petitioners 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Cede ( Act V of 1898), s. 342 
—Examination of accused, absence of, eff L ct cf — 
Re^bial. 

The record of a cate contained the following 
not< ;— 

"Examination of tli^ acmsid after the cres*- 
cximination of Hit profnui ion v i‘n< s. es r.i.d le- 
foxv h- i: called on lor his <kfi noc .— 

Pleads :—Not guilty.” 

Held, that this was not a substantial c< lr.pli- 
mice with the provisions of section 342 of the 
Criminal Procedure C*»do, and a rc-tiial from the 
point at which tlie accused, should hevr* been 
examined under tlie section was ntc*.:: aiy. 

Appeal against an order of the Ad¬ 
ditional District Magistrate, Dacca, dated 
the 12th April 1923, modifying that of the 
Deputy Magistrate of Manickganj, dated 
the 26th February 1923. 

FACTS.—In the Manikganj Sub-divi¬ 
sion of District Dacca there were two 
plots of land half of which belonged 
to the petitioner, Sailendra, and his 
brother. Puma, and the other half to 
one Prosanna. They were all in joint 
possession and the petitioner, Sailendra, was 
looking after them subsequently to the 
death of petitioners’ brother, luma, his 
widow, Kiranbala, at the instigation of one 
Khirode Nandi caused a complaint to be 
lodged through Khiroda’s servant, Gandu 
Sheikh, under section 379, Indian Penal 
Code alleging that the said two plots of 
land belonged exclusively to and had been 
in exclusive possess oa of Kiranbala through 
her bargadar Melu who had giown paddy 
and that on 6th October 1922 the said 
Gandu had gone in a boat to the field to 
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fetch fro n Melu, Kira n’s share of the 
paddy an l wheu the paddy had been put 
into theboat the petitioner with two others 
came and forcibly removed the boat with 
the paddy. The complaint was dismissed 
by the Sub-Divisional Officer but the 
complainant moving the Sessions Jud-’e a 
further .nquiry was directed to be held. 

The trial commenced on 2nd lebruary 
I 9'3 before Mr. J. C. Chakrabarti, Sub- 
Deputy Magistrate, Second Class when 
seven prosecution witnesses were examined- 
in-chief and on the same date the learned 
Magistrate also examined the petitioners 
and framed a charge under section 379, 
Indian Penal Code, against them to which 
they pleaded not guilty and the case was 
adjourned to 12th lebruary 1923. On 
this date two more witnesses for the pro¬ 
secution were examined-in-chief and all 
the nine prosecution witnesses were cross- 
examined and the case was adjourned to 
22nd February 1923 for defence where four 
defence witnesses were examine d-in-chief 
and cross examined. Neither on 12th 
February 1923 after the close of the 
prosecution evidence and before the peti¬ 
tioners were called on to enter on ti.eir 
defence nor at any time thereafter, were 
they examined under section 342, Criminal 
Procedure Code to enable them to ex¬ 
plain away the evidence elicited in cross- 
examination of the prosecution witnesses. 
The Trial Magistrate 011 26th February 
1913 convicted the petitioner under sec¬ 
tion 379, Indian Penal Code, and sentenced 
each of them to undergo rigorous im¬ 
prisonment for two months, which was 
affirmed on appeal but the sentence was 
reduced to one month’s rigorous imprison¬ 
ment of each of the petitioners by the 
District Magistrate of Dacca on 12th April 
1923 ... 

One of the grounds stated in the peti¬ 
tion inter alia was ground No. 3 which 
was as follows: “For that the convictions 
and sentences complained of had been 
vitiated by the non-compliance of the Trial 
Courts with the mandatory provisions of 
section 342, Criminal Procedure Code” and 
upon which their Lordships issued the 
Rule. The learned Magistrate in his 
explanation in reference to ground No. 3 
stated “that the convictions and sentences 
have not been vitiated as it will appear 
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from the reverse side of the form pres¬ 
cribed lor the examination of the accused 
under section 3(14, Criminal Procedure 
Code, that the provisions of section >42 
were duly complied with on 2.-nd i ebruary 
J 9-3 before the cJ.fence witnesses were 
examined. ’ ’ 

The examination of the accused was 
recorded thus: 

The examination was taken in my pre¬ 
sence and heaving ; nd contains a jull 
and true account of the sta.eniei-t mad-' 
by the accused. 

(Sd ) J. Chakravartv. 

(Oa the back) 

Exiruination of the accused after ihe 
cro-.s-exami nation of all the prosecut on 
witnesses and before he is called on foi his 
defence. 

Pleads—not guilty. 

(Sd.) J. Ciiakkavakty. 

Balm Marmaiha Nath Mukerjce (for 
Babu D isaritr.i Sr.ny\J\ Debendra Nam in 
Bh<itt icharjee and Kauai h.l S.i/ui, forth? 
Petitioners. 

JUDGMENT. —This Pule was limited to 
the ground of non-compliance with tl:e 
provisions of section 342 of the Code of 
Criminal Procedure. The Magistrate has 
submitted an explanation in which he 
pointed out that there was an examina¬ 
tion of the accused under the provisions 
of section 342 as would appear from the 
record of such examination on the back 
of the form used for examination under 
section 364. We have looked into the 
record. We are not prepared to say 
that there has been in this case a sub¬ 
stantial compliance with the provisions of 
section 342. 

In that view of the matter, the re-trial 
from the point at which the accused 
should have been examined under section 
342 would seem to be necessary. But Mr. 
Muklierjee who has argued on behalf of 
the petitioners has brought to our notice 
the fact that out of the sentence of 
rigorous imprisonment for a period of 
one month the petitioners have already 
undergone the sentence for a period of 
22 days. I11 those circumstances the peti¬ 
tioners have not displayed any great 
keenness in asking for a re-trial and they 
have appealed to us to consider whether 
in the events which have happened the 
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conviction and sentence may not now be 
set aside and no further action may not 
be directed. Having regard to all the 
circumstances of this case, we think, we 
may stretch a point in favour of the 

petitioners. . 

We accordingly set aside the convic¬ 
tion and sentence and direct that the 
bail bonds of the petitioners be dis¬ 


charged. 


Rule made absolute; 
Conviction set aside. 


z. k. 
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SIND JUDICIAL CO] 

COURT. 

KOiminal Report No. 178 of 1923. 

December 17, 1923. 

Present :—Mr. Kincaid, J. C., and 
Mr. Kennedy. A. J. C. 
EMPEROR— Applicant 

versus 

KH.ANU KORl —Opponent. 

p, na i Code (Act XL V of i860) ss. 224, 22 
Criminal Procedure Cede (Act V of 1898), s.iogr— 
Proceedings under section io 9 -Escape from Police 

‘'“A^of'^capin? from Police custody while 
T,rocee<ihms unde? section io9, Criminal Procedure 

SriMS stjt srsa 

22 Report made '’by °the District, Magis¬ 
trate tipper Sind I-'rontier, against an 
order of th; First Class Magistrate, 
shatadad'eote, dated the 25th September 

I 9 Mr. T. G. Elphinston, Public Prosecutor, 

^JUDGMENT —The case o' Crown v. 
Khanu Kori has be e n submitted to the 
Court O the Judicial Commissioner by 
the District Magistrate of the Upper 
Sind Frontier. From the learned Dis- 
tr'ct Magistrate’s Utter, it appears tha 
on the 6th of September 1923 , Khanu 
K ori escaped from Vole, custody * 
h- was being takan to the hirst Uiss 
Magistrate, Shahdadkote. There proceed- 
ingl were to be taken against him under 
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section 109 of the Criminal Procedure 
Cod-. He was afterwards re-arrested, tri¬ 
ed by the First Class Magistrate, Shah- 
didkote and convicted under section 224 
of the Indian Penal Code. He was sen¬ 
tenced to undergo rigorous imprisonment 
tor eight months. 

The learned District Magistrate has 
drawn our attention to the fact that the 
offence committed by the accused was 
not an offence under section 224 of the 
Indian Penal Code but one under section 
225 B of the Indian Penal Code. We 
concur with the view of the learned Dis¬ 
trict Magistrate. Section224 requires that 
the accused person must offer re&istence 
or illegal obstruction to the lawful appre¬ 
hension of himself for any offence with 
which he has either been charged or of 
which he has been convicted. In the case 
before us, Khanu Kori had not been charged 
with or convicted of any offence. The pro¬ 
ceedings were merely to be taken against 
him under section 109 of the Criminal Pro¬ 
cedure Code. The pertinent section was 
225-B. From it the words "any offence’ 
have bien omitted. This distinction is 
not merely academic. Section 224 em¬ 
powers a Magistrate to infl'ct an impri¬ 
sonment for two years where is under 
section 225-B the maximum term o' im¬ 
prisonment is six months. In the case 
before uj the learned First Class Magis¬ 
trate, Shahdadkote, as I have said, sen¬ 
tenced the accused to eight months' rigorous 
imprisonment that is two months longer 
than the maximum prescribed by law. # 
Acting under section 439 of the Crimi¬ 
nal Procedure Code, we alter the conv c- 
tion under section 224 of the Indian 
Penal Code to one under section 225 ** 
of the Indian Penal Code. We reduce 
the sentence of e : ght months’ rigorous 
imprisonment t 0 one of four months 
rigorous imprisonment. 

Sentence reduced• 

T. B. A. 
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* ALLAHABAD HIGH COURT. 

Criminal Reference No. 510 of 1923. 

October 9, 1923. 

Present: —Mr. Justice Sukiman. 

RAM DIN— Applicant 
versus 

EMPEROR— Opposite Party. 

Salt Act (XII of 1882), ss. 15, 18— Manu¬ 
facture of saltpetre in unlicensed place — Search — 
procedure. 

Section 15 of the Salt Act confine! to the 
Search of a place in which an article is manu¬ 
facture! under a licence or any rule made under 
the Act. 

Where salt or sa’tp-tre is being unlawfully 
manufactured, refined or stored in an unlicensed 
place, the search of the place must be con¬ 
ducted under section 18 aud not under section 15 
of the Salt Act. 

Criminal Reference made by the Sessions 
Judge, Azamgarh. 

JUDGMENT.—This reference must be 
accepted. The accused has been convicted 
under sec*ion 9 (a) and ( b) of Act XII of 
18S2 (Salt Act) for having manufactured 
saltpetre without a license. 

He originally had license in"the year 
1922, which expired on the 31st of July 
. 1922. H2 did not take out any fresh 
license until Ihe 24th of April 1923. On 
that date the Salt Inspector visited a 
certain building, wh'ch is said to have 
been the place of the former factory of 
the applicant, and found a woman at 
work there. It is said that as soon as 
she saw h'm she threw into a pa n some 
stuff which she was manufacturing. A 
quantity of this, however, was taken out 
of* the pan by the Inspector, and it is 
slid to hive been indelible silt. On these 
facts the accused wa s convicted under the 
Salt Act. 

Ther.; are several difficulties in the way 
of the prosecution. The first point to 
note is, which by the way has not been 
noted by the learned Sessions Judge, that 
.at least on the very day, the 24th of 
April 1923, when according to the Inspect¬ 
or sail manufacture was detected in the 
accused’s building, he did obtain a license 
with effect from that date. The second 
thing is that there is no evidence on the 
record to show who this woman was, and 
there is no evidence to support the sug- 
gestioi of the Inspector that she was the 
W'fe of the accused. Next, there is no 
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satisfactory evidence to show that the 
stuff taken possession of by the Inspectoi 
was really salt. 

It also appears that the search of the 
premises was irregular. Under section 18 
of the Salt Act whenever any Salt 
Revenue Officer has reason to believe 
that salt or saltpetre is being unlawfully 
manufactured, refined or stored in an 
un iceused place, he shall fiist record in 
writing the nr.me, residence and calling of 
the informant, then the locality and 
description of the house where the manu¬ 
facture is going on, the name of the person 
by or for whom the salt or saltpetre is 
so manufactured, refmed or restored, and 
the supposed quantity and description of 
the salt or siltpetr?, with the grounds for 
believing the same to be unlawfully nia nu- 
factured; and may then summon an 
officer in charge of the Fol'cc Station of 
the circle to attend him, and nav then, 
dur’ng the day, in tl e presence o' Ihe 
Police Officer enter and search any house 
in which there is reason to belieie that 
salt or saltpetre was being manufactur¬ 
ed, and may carry away all the salt or 
saltpetre so manufactured. If the place 
so entered is an apartment in the 
occupancy of a woman, who does not 
appear in public the officer shall be 
guided by the rules prescribed f<r such 
cases in the Criminal Procedure Code. 
But before conducting a search under 
that section he should call upon two or 
more respectable inhabitants of the lo¬ 
cality in which the house is situate to 
attend and witness Ihe search, and the 
search should be made in the presence of 
such inhabitants. 

It is not pretended that these formali¬ 
ties were complied with. No record was 
made of the nature of the information, 
tn?re was no summoning ol respectable 
neighbours as search witnesses, or the 
obtaining of a Police Officer to attend. It 
was, however, urged on behalf of the 
prosecution that under section 15 of the 
Act, the Silt Revenue Officer was entitled 
to search the house. In my opinion that 
section his no application as it is confin¬ 
ed to the search of any place in which 
any article is manufactured or refined 
under the license o: any rule made under 
the Act. If salt or saltpetre was being 
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unlawfully manufactured, refined or stored 
in an Unlicensed place, it would be section 
18, and not section 15, which, would 
apply. No search witr.e. s was examined on 
behalf of the piosecutioa. The Salt Ins¬ 
pector lus stated tuatPatwari was present. 
The la'ter was ex 1 mined on behalf of 
the defence and his evidence totally 
disproved the case for the prosecu¬ 
tion. 

I11 view or all thsse circumstances I set 
aside the conviction of the accused, 
acquit him of the offence charged, and 
direct that the fine if p^id be re¬ 
funded. 

Conviction set aside. 

z. K. 


CALCUTTA HIGH COURT. 

REFERENCE NO. 2 7 OF 1923. 

March 15. 1923. 

Present: —Mr. Justice Newbould and 
Mi. Justice Sulirawardy. 

LAC IT MOHON BI 1 ATTACHARJHE— 

Complainant 
ve rs us 

NONI LAI/ SARKAR and others— 

Accused. 

Criminal Procedure Code (Act V of 1898). ss. 
204, 369 — Order directing summons to issue— 
Magistrate, power of, to rescind ordtr. 

Au order under S-ction 204 of the Criminal Pro- 
cedure Cole, directing the issue of a summons, is 
Hot a judgment to which the provisions of section 
369 would be applicable. A Magistrate, therefore, 
has jurisdiction to rescind such an order, and 
direct the holding of an inquiry under section 202 
of the Code. . . 

Reference under section 438, Criminal 

Procedure Code, by the District Magistrate, 
Howrah, dated the6th March 1923. 

Babus Debendn Narain B.iUacharjee and 
BlbhutlBhusan Lahiri, tor the Accused, 

JUDGMENT.—This is a Reference from 
the District Magistrate of Howrahreco 11- 
mending that in the alternative one of the 
two orders by the Sub-Deputy Magistrate 
of Uluberiab be set aside. A complaint 
was made before that officer on the 22 nd 


December and he passed an order directing 
that the two accused persons be summon¬ 
ed. Subsequently on that date one of 
the persons against whom summons had 
been ordered to be issued appeared and 
lajd a cross complaint. The Magistrate 
then rescinded tbe order passed by him 
and sent both the cases to a Subordinate 
Migistrate for local enquiry and report. 
The learned District Magistrate recom¬ 
mends that either tbe order directing the 
issue of summons or the order rescinding 
that oraer should be set aside on the 
ground that the Magistrate having formed 
an opinion that summons should issue 
under section 204, Criminal Procedure 
Code, cannot rescind that order and direct 
the holding of an enquiry under section 
202. We are unable to accept the recom¬ 
mend '.tion of the learned District Magis¬ 
trate. The order passed by the Magistrate 
under section 204 was certainly not a 
judgment to which the provisions cf 
section 369, Criminal Procedure Code, would 
be applicable. There is nothing in the 
Code which forbids the Magistrate to 
reconsider an order of th : s kind on suffici¬ 
ent grounds. In the j resentcase we think 
that tlie order passed by him was a right’ 
and proper order and that it was not made 
without jur'sd’etion. We accordidgly are 
unable to accept this reference. 

Let the papers be sent down at once. 

Reference rejected* 

0 

'm 

W . C. A. 


1 
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LAHORE HIGH COURT 

Criminal Appeal No. 766 of 1923. 

November 19, 1923. 

Present: —-Mr. Justice Campbell. 

RAJA AND OTHERS—CONVICTS— 

appellants 

versus 

EMPEROR— Respondent. 

Criminal Procedure. Code (Act V of 1S9S), 5. 154 
—First Information Report —Presumption of corr ct- 
ness — ‘Prosedition, whether bound. 

The prosecution is bound by prncti -e to produce 
in Court the Fir.:t Information Report made to the 
Police but it is not bound to refrain from leading 
evidence that the report is not accurate. To hold 
that the prosecution is tied down tightly to tne 
words of the First Information Repoit would recog¬ 
nise the recor ling offi er as posses: ing an authority 
which in no way belongs to him and would be most 
dangerous. 

Criminal appeal fiom an order of the 
Migijtrate, First Class, with section 30 
powers, Gujrat, doted the 25th April 1923. 

Mr. Zaftr Ulhh Khan, for the Ap¬ 
pellants. 

Mr. M. Stiem, for the Respondent. 

JUDGMENT. —Of the eight appellants, 
Raja, Bahadur and Dadu, have been con- 
victei under section 304, Ind'an Penal 
Code, anl the reinairing five, Mahla, 
Shahu, Ahinian, Khuvaja and Rp.usl.an, 
have been convicted under sections 325 
And 324, Indian Penal Code. In all eight 
cases section 149, Indian Penal Code, has 
been applied. 

These convictions are the result of an 
occurrence which taok place on the 15th 
April and resulted i n the death of one 
Allah Dad. Accordin'? to the findings of 
t-ie Migistrate s»m ■ cattle belonging to 
Raja, appellant, trespassed in the field r, l 
Gahua and Lehna on th.- 13 h April Mid w re 
be\ten and driven ou v i-y G h ia. On the 
15th April R t ja uriived with a body of 
supporters and attacked the people who 
Wcr e cutting wheat in ih : s field. Allah 
Dad wa> one of these persons and five 
of the assailants b„ut him and caused 
his death. These were Raja, Bahadur 
and Dadu appellants and two men who 
have absconded. The icmgin'ng five in¬ 
jured Lehna and Budha who attempted 
to^ rescue Allah Dad. 

The learned Counsel for the appellants 
has confined himself mainly to a plea 
oa behalf of these latter five appellants 


based on the ground that their name, were 
not mentioned in th?pir s t Inform alien Re¬ 
port. The injury to Allah Dad was first 
reported to a Head Constable named Lai 
Kh.11 who was ia a neighbouring village. 
He arrived on the scene ai d recorded a 
statement by Allah D.id which he sent 
by cue Mahla (not ihe appellant of 1 h?t 
name) to the Pol cc Station. The slate- 
me it of Mal l... was wri ten down there 
as the First Information Report and ac¬ 
cording to it the ;.nme fine j ersors, who 
attacked Allah Dad, also injured Lehna 
and Budha, and the appellants Mahla, 
Shahu, Ahman, Khawaja and Raushr.n, 
were no- mentioned. In Court Mahla 
stated that he did mention these names 
and thit the report as recorded was not 
correct. La 1 Khan deposed that the nan es 
of these fiive persons were given to him 
in the village and that he did not mention 
any names in his letter to the Pol'ce 
Stat on but merely enclosed the dying de- 
clarat on of Allih Dad in which tie fi\e 
assailants of the declarent alone were 
mentioned. It is urged for the appellants 
that these explanations should l e rejected 
and that t'ne contents of the First Informa¬ 
tion Report must be presumed to be 
correct. 

The Police Officer, who wrote the re¬ 
port, his not been produced as a witness. 
Thus the rep.jrt is not proved to have 
been correctly written down and the only 
evidence cn the question of correctness 
is that of Mg hi a who fays that the 
document is not correct. In such cases 
the prosecution is bound by practice 
to produce in Court the First Information 
Report made to the Police but it is 
no bound to refrain lrom leading evidence 
that the report is not accurate. To hold 
that the prosccut’on is tied down tightly 
to t e words of the First Information 
Re <»rt would recognise the recording 
offi er as possessing an authority which in 
no »vvi\ belongs to him and would te 
mas 1- dangerous. In the present ir.stcnce 
we have the report as placed on the re¬ 
cord without the testimony of the person 
who wr-.te it against the assertion of 
Mahla, tlu reporter, who says that five 
names gi\c\; by him were not taken down. 
Several wit u : a 5 have deposed that Mr.hla, 

Shahu, Ahncau, Khawaja and Rausfcan 
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did attack and beat Lehna and Budha 
and Lehna and Budha ha\e themselves 
said so. No reason is apparent why they 
should implicate the appellants falsely or 
deliberately substitute for the names of 
those actually responsible for the injuries 
the names of other persons. On the evi¬ 
dence ihe gu It of these five a± pellants 
is established and there is no good reason 
for interlereir.g with their convictions. 

The convictions of the remainig thiee 
appellants. Raja, Bahadur andDatiu, are 
not challenged and the evidence justifies 
the finding of the learned Magistrate. It 
is pleaded, however, on behalf of Raja 
that the sentence imposed upon him of 
seven years’ rigorous imprisonment is ex¬ 
cessive in comparison with that of five 
year*,’ rigorous imprisonment imposed 
upon Bahadur and Dadu. The learned 
Magistrate’s reason for making the distinc¬ 
tion is that Raja was the leader of the 
party and palpably responsible for the 
whole occurrence. The witnesses may have 
exaggerated his actions, and indeed, if 
this were not held to be the case, the 
appellants might have found themselves 
convicted of a much graver offence, but 
w»th due allowance for this I consider 
thst the sentence is not excessive. 

I dismiss the appeal, 
z. R. 

Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 296 of 1923. 

July 12, 1923. 

Present :—Mr. Justice Daniels. 

PUTTOO IyAly AND OTHERS—APPEICANTS 

versus 

EMPEROR -Opposite Party. 

Criminal Procedure Code {Act V of x8g8 ), ss. 234, 
239— Joinder of charges—Offences of different kinds 
committed on different days—Joint trial — Illegality. 

A misjoinder of charges constitutes an illegality 
invalidating the entire trial. 

Subrahmania Ayyary. King-Emperor, 25 M. 6lj 
UM| I<, J. 2331 3 Bom. I* R, 540; 28 I, A. 257; 5 
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C. W. N. r 8(6; 2 Weir 27T; 8 Sar. P. C. J. iCo 
(P. C.), followed. 

S;ctions 234 and 239 of the Criminal Procedure 
Code cannot be combined. 

Nitya Gopal v. Jiban Krishna Bagchi, 20 Ind. 
Cas. 412; 40 C. 318; 14 Cr. L. J. 428, Emperor v. 
Mata Prasad, 30 A. 351; A. W. N. (1908) 1,52; 5 - 
A. L. J. 400; 8 Cr. L. J. 4, relied on. 

Several accused perrons were -tried at one trial 
for offencec* under sections T47 and 325 of Ihe 
Penal Code alleged to have been committed on 
one day and for off nces under sections 147, 323 
and 342 of the Penal Code alleged to have be<n 
committed on ihe next day: 

Held, that the joint trial was illegal as the 
offences for which the accused were tried were 
neither of the same kind nor committed in the 
same transaction. 

Criminal revision from an order of the 
Sessions Judge, Farrukhabad, dated the 
9th of April 1923. 

St. C. Thompson, for the Applicants. 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—This application in revision 
is based on a misjoinder of charges which 
constitutes an illegality invalidating the 
entire trial under the Privy Council ruling 
in Subrahmani.i Ayyar v. King-Emperor (1). 
The six accused were tried at one trial for • 
offences under seerions 147 and 325 of the 
Indian Penal Code alleged to have been ' 
committed on the 24th cf January, and 
at the same tim? for offences under sec¬ 
tions 147, 323 and 342 of the Indian Penal 
Code alleged to have committed on 25th 
January. Th : s ioint trial cannot be 
justified under section 234 or 239 of the 
Criminal Procedure Code. The offences ate 
not offences of the same kind, since ^ the 
offence under section 342 at any rate is an 
offence quite different from that under sec¬ 
tion 325. Neither were the offences com¬ 
mitted in the same transaction. It has been 
held in several cases that sections 234 and 
239 of the Criminal Procedure Code cannot 
be combined e. g., Nitya Gopal v. Jiban 
Krishna Bagchi (2) and Emperor v. Mala 
Prasad (3) I must, therefore, and hereby 
do set aside the convictions and direct a 
re-trial of the accused. The offences alleg¬ 
ed to have been committed on January 

(1) 25 M. 61; n M. L. J. 233; 3 Bom. h. R» 54 <>l 
28 I. A. 257; 5 C. W. N. 866; 2 Weir 271; » Sar. 

P. C. J. x o (l». C.). _ _ 

(2) 20 Ind. Cas. 412; 40 C. 30 rt Cr* J* 
428. 

( ) 3 ° A. 351; A. W. N. (1908) 152; 5 A* L. 

400; 8 Cr. E. J. 4. 
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24th must be tried separately from those 
alleged to have been committed on January 
25th. I regret this result inasmuch as 
no objection was taken at the time of 
the trial or even in the appeal to the 
Court below. I have been asked to let the 
accused on bail. 1 make no order on this 
application but lea\e it to the Court 
before whom the accused may be brought 
to pass orders on any application that 
may be made to it. 

Proceedings quashed; 

Re trial ordered. 

7.. K. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 55) of 1923. 

December 14, 1923. 

Present :— Sir Gritnwood Mears, Kt , 

Chief Justice. 

ROSBAN STNGRand anothek- 

Ap plica NTS 


MAHOMMED YUNUS V. EMPEROR. 

Singh and Mann00 Chaube could not pro¬ 
perly be called upon to furnish security 
for keeping the peace. The point that has 
been taken is that whilst the District 
Magistrate had power to set aside an 
order, he had no power to send the matter 
back for further enquiry. Apparently he 
was purporting to act under stetion 436 of 
the Code of Criminal Procedure; but it 
has been pointed out by the Counsel for 
the applicant and accepted by Mr. Sankar 
Saran that the proceedings under section 
107 are not included in the provisions of 
section 436. Unqer section 438 the District 
Magistrate could have reported the result 
of his examination of the record to th’s 
Court, which would then have passed the 
appropriate orders. In these circumstances 
the order of the District Magistrate must 
be set aside, with the consequent result 
that the order of the First Court absolving 
Roshan Singh and Mannoo Chaule from 
any necessity to give security stands. 

Order set aside, 

z. K. 


versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Act V 0/1898), ss. 107, 
436. 438— Security proceedings—Further enquiry — 
District Magistrate. Power of—Proc dure. 

Proceedings under section 107 of the Criminal 
Procedure Code are not included within the pro¬ 
visions of section 436 of tbe Code, and a District 
Magistrate has, therefore, no jurisdiction to direct 
further enquiry in such a case. The proper pro¬ 
cedure is for the District Magistrate to report the 
result of his examination of the record to the High 
Court, which can pass appropriate orders in the 
case. 

Criminal revision from an order of the 
District Magistrate, Cawnpore, dated the 
4th September 1923. 

Mr. S.D. Sinha , for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —This is an application in 
rev sion irorn an order of the District 
Migistrate, who set aside the order of the 
Sub-Divisional Magistrate on an enquiry 
uader section r07 of th.» Code of Criminal 
Procedure, and directed a further enquiry 
to b» made. The Suo-Divisional Magistrate 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 401 of i922. 

December 12, 1922. 

Present: —Mr Justice Newbould and 
Mr. Justice Suhrawordy. 
MAHOMMED YUNUS— Appellant 

versus 

EMPEROR— RESPONDENT. 

Criminal Procedure Code ( Act V of 1898), ss. 128, 
132,297— Penal Code (Act XLV ofi 86 o),s. roo 

_ Unlawful assembly , dispersing of—Police Officer 

in charge of patrol boat, power of—Jury trial — 
Charge t) Jury—Right of private defence, failure to 
explain, effect of—Misdirection—Charge by angry 
crowd—Right of private defence, extent of. 

The power to disperse an unlawful assembly by 
force is not given by the Code of Criminal Procedure 
to any Police Officer below the rank of au officer 
in charge of a Police Station. The powers 
of a Police Officer in charge of a patrol boat are 
no higher than those of an officer in charge of 
an outpost, and such an officer has no power to act 


hid cons to the conclusion that Roshan finder Chapter IX of the Code of Criminal procedure 
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aiul cannot, tbnetoiv, purport to act under that 
Chapter within the meaning of section 132 of the 
Code. [p. 821, col. T.J 

Wher - in explaining section 100 of the Penal 
Code to the J urv the S. st ions J utlge failed 1 o explain 
that an apprehension of grievous hurt would al;o 
Confei a right on the accused to cause death in the 
exercise of the right ot private defence: 

Held, that the omission amounted to a serious 
misdirection. 

When a person is set on by any angry ciowd and 
there is apprehension of death or grievous hurt 
biiug caused the only remedy is the drastic one cf 
shooting to kill in the first'instance, as anything 
less i.> likely to increase the fury of the crowd, 
[p. 822, col. 1.] 

An angry crowd is the more dangerous because 
persons composing it will commit crime, jointly 
that they would never commit individually, [p. 822, 
col. sj p. 823, col. 1.] 

Appeil agi nst an order of the Addi tonal 
*Sess'.ons Judge, Dacca, d .ted the i^h J une 
1922. 

B1 bus Manmatha Nath Mitk^rjee and 
Tr a ilokhya Nath Ghos 2, f or the Appellant. 

Babu D.isarathi Sunyal, for the Crown. 

Babu A sit a ra njan Ghosh, for the Com¬ 
plains nt. 

JUDGMENT. —The appellant, Mahommed 
Yunus, has been convicted of abetment of 
the offence of culpable homicide not 
amounting to murder, and of abetment of 
voluntarily causing grievous hurt with a 
dangerous weapon punishable under sec¬ 
tions 304 and 326 read with section 109, 
Indian Penal Code. He has been sen¬ 
tenced to five years' rigorous imprison¬ 
ment on both counts, the sentences 
running concurrently. 

The appellant, who was an Assistant Sub- 
Inspector of Police, was jointly tried with 
two Constables, Ahmadali and Kadamali, 
who were charged with offences punishable 
under sections 304 and 326 read with 
section 34 , Indian Penal Code. Ahmadali 
was convicted ou both charges and con¬ 
current sentences of five years' rigorous 
imprisonment for each offence were passed. 
We are informed that he has since died. 
Kadamali was acquitted. 

The occurrence which led to this trial 
took place at the Mirzapur Hat on 
Wednesday, the 8th June 1921. This 
hat i> the property of the Bhawal Estate 
which is under the management of the 
Court of Wards. Sometime before the 
occurrence, a Sadhu claimed to be the 
second Kumar, one of the owners of the 
^ssate who was said to be dead. A large 
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number of tenants of the estate believed 
the claims of the Sadhu to be genuine. 
There was great excitement about this 
and consequent difficulty about the 
management of the estate. The Board of 
Revenue held an enquiry, and authorised 
the Collector of D.-.cca to publish a notice 
(Exhibit A) to the effect that tbe Board 
had got conclusive proof that the corpse 
of the second Kumar of Bhawal had been 
burnt twelve years previously in the 
town of D.iijeeling and that the Sadhu 
who v/as making himself known to 1c 
the second Kumr.r was an imposter and 
anybody payin’ any rent or subscription 
to him would do so at his own risk. On 
the day of occurrence this notice 
was being published in the Mirzajur 
Hut by beat of drum by servants of the 
local k 1 chart of the estr.le. Tien It ere 
was the following sequence cf events 
which, r.s stated by the learned Sessions 
Judge in his charge to the Jury, are 
more or less admitted by both sides. The 
people assembled at. the hat objected to 
the proclamation cf the notice, and there 
was a fracas between them and the 
Indian servants. The rcevsed he d cen:c 
to Mirzapur in a Police patrol boat srd 
there was fn altercation between them 
and the crowd. Jamiruddhi (P. W. Ko. 2) 
who is a past ijandar of the hat and 
also a pauchaycihi'f reeded, and to prevent 
matters getting worse, had the two Ccn- 
stables removed to the ha chart under the 
protection of Mohit Natayan (P. W. 
No. 2) a former servant of the ha chart. 

A large number of persons fol’oWcd them 
up to the steps of the hachari. Then 
the r.ppelh n f , the Ar sistant Sub-Ir.spcetoT 
Mohamad Ur.us, arrived. Shortly r.flcr 
liis ariival, under his orders, two shots 
were fired from the guns held by the Con¬ 
stables. Ahmadali admitted having fired 
his .gun. Kadamali admitted that the 
gun was in his hand tut set up the 
defence that the trigpe; was pulled by the 
appellant. The Jur>’ acquit’cd Kadamali 
on the ground that they doubted 
wketbei he fired the gun. In consequence 
of the firing of these two puns one 
Jhumerali received a mortal wound of 
which he died a few hours la*er. Srinath 
(P \V. No. 4) had his finger blown eff; 

the wrist of Kemu (P. \V, No, 5) ^ as 
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lacerated, snd Ram Saran (P. W. No. C) 
had his lower jaw and cheek lacerated 
and his eye injured. 

The main issue in the ca>e is whether 
the accused were jus ilied in firing in 
exercise of the right o' private defence. 
The principal contentioniu this appeal is 
that the verdict o f the Jury should he 
set aside on the ground ot misdirection by 
the learned Sessions Judce on this main 
issue. Before discussing this point it will 
b> convenient t) first dial with a pre¬ 
liminary objection that the trial was with¬ 
out jurisdiction by reason of the provisions 
of section 132, Criminal Procedure Code. 
This section provides that no prosecution 
against any person foi any act purporting 
to be done under Chapter IX of the Code 
sh \11 be instituted in any Criminal Court 
except with the sanction of the Governor- 
General-in-Council. It is contended that 
the act of the appellant hi ordering the 
Constable to fire was juslified by the 
provisions of sec'ion 128, or ot any rate 
the act purported to be done under that 
section, so as to render the provisions of 
section 132 quoted above applicable. But 
this contention fails because the power to 
disperse an unlawful assembly by force 
is not given by the Code to any Police 
officer below the rank of an officer in 
charge of a Po’ice Station. A11 examina¬ 
tion of the Police Manual shows that the 
powers of an officer in charge of a pr.trol 
boat are no higher than those of an officer 
in charge o c an outpest. From such an 
officer the power to investigate cogn zable 
cisjs has been withheld and this is a 
power which he would necessarily have 
under section 156 , Criminal Procedure Code 
if he were in charge of a Police Station. 
As an officer in charge of a jiatrol boat 
the appellant had no power to act 
under Chapter IX of the Code of Criminal 
Procedure and he cannot even have pur¬ 
ported to ad under that section. 

But on the main issue we hold that 
there has been positive misdirection on 
certain points o c law and also that, read¬ 
ing the charge as a wholes the case on the 
facts has not been fairly placed before the 
Jury. In the first place the learned Judge 
has not realised that on the case set up 
for the prosecution a charge ol murder 
should have been framed. The case as 


stated by him is that “the Constables were 
never in danger of their life and property; 
at the first stage in the hat the two Con¬ 
stables might have been threatened by the 
mob, but when, under the protection of 
Mohit, they were taken into Ihe kicliart, 
the apprehension of violence ceased. Facts 
which happened a* ter they wcie taken into 
the k.'du ri and Yunus (the appellant) ap¬ 
peared were not such as to make them 
reasonably apprehend serious violence." 
But if guns loaded with ball were fired 
under these circumstances directly at a 
crowd of people at close quartets, tie 
person or persons who were directly res¬ 
ponsible for the act would be guilty of 
murder of Jhumarali. Tl e act was so im¬ 
minently dangerous that it must in all pro- 
baliUly cause death, and thi> came within 
clause 4th of section 300. Indian Penal 
Code. The heads of charge to the jury do 
not show how the law was explained to the 
Jury so as to render an act, which the learn¬ 
ed Judge himself decribed as “imminently 
dangerous,” punishable under section 3°4. 
Indian Penal Code. If, as seems probable 
from another portion of his charge, the 
Jury were told that the case fell within 
Exception 2 of section 300. which relates to 
exceeding the right of private defence, this 
was a serious misdirection, since the case 
for the prosecution was that there was no 
right of private defence at all. That the 
right of private defence was exceeded was 
neither party's case, and it should have 
been put clearly to the Jury that the ques¬ 
tion they had to decide was whether or 
no the right of private defence came into 
existence, and not how far it extended. 

The learned Judge’s remarks on the 
burden of proof were likely to mislead the 
Jury. As the accused had examined wit¬ 
nesses to prove their plea of the right of 
private defence, there was no necessity to 
rcfei to the provisions of section 105 of the 
Evidence Act. The incidence of the burden 
of proof means that the person on whom it 
lies must prove that fact. But the mean¬ 
ing of “proved” as defined in section 3 of 
the Evidence Act is in no way affected by 
the incidence of the burden of proof. When, 
as in the present case, evidence has been 
given to support the defeuce of an excep¬ 
tion, the burden of proof is discharged if the 
evidence is believed, and the Jury have their 
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ordinary' duly of deciding a queslic-n of fr.ct 
on the evidence before them.. But Ihe 
learned Judge’s remarks seemed lo suggest, 
and were probably underslood by the Jury 
to direct, os a matter of law, lhat the de¬ 
fence set up required a higher standard of 
proof. In dealing with the law as to Ihe 
right of private defence, there are emissions 
of important points which amount to seri¬ 
ous misdirection. Jn explaining section ico, 
Indian Penal Code the learned Sessions 
Judge told the Jury: “If there le reason- 
a ble apprehension of killing or robbing, 
the attacks maybe met by killing "but no 
mention was made of an apprehension of 
grie\ous hurt. It is pointed out on behalf 
of the Crown that the heads of charge show 
that section ioo, Indian Penal Code, was 
read and explained, but this section con¬ 
tains a list of six heads of offences, servera 1 
of which could have no application to the 
case they were trying and the Jury would 
naturally disregard those to which their 
attention was not specially directed by the 
Judge. A second important omission is 
that no reference appears to have been 
made to the provisions of Section ioi, Indian 
Penal Code which relate to the right to 
cause any harm other than death. It wa^ 
necessary that the Jury should understand 
this section also before giving a verdict on 
the minor charges of causing grievous 
hurt. 

There are other points iu respect of which 
the learned Vakil for the appellants has 
satisfied us that there was misdirection. 
When the statement of Ka damali before the 
Magistrate was put in, his deposition in 
the trial in the cross case should have been 
put in with it, since Ka damali then wished 
it to be considered a s his defence. The 
Jury should have been warned that the 
statement of Ka damali in the Sess’ons Court 
not being a concession, could not be con¬ 
sidered asa gainst his co-accused. Exhibits 2 
and 5, the information lodged by Mom- 
tazuddinand a report of Mainuddiu S&rkar, 
who were not examined as witnesses, were 
not admissible as evidence. It is not neces¬ 
sary to dwell on these points as the mis¬ 
direction was not such as is likely to have 
occasioned a miscarriage of justice, apart 
from the general misdirection in the charge 
considered as a whole. There is another 
point urged on behalf of the appellant 


that the Jury should have been direct¬ 
ed to draw an inference advene to 
the prosecution because a nunbtr of 
persons who could have given imjextant 
information were not examined as witnesses 
for the Crown. The more important of 
these were the Bhawal Estate Jamadar, 
peon and drummer, who were publishing 
the notice that led to the disturbs nee, 
Momtazuddin who laid the first inf ormatie n 
Exhibit 2, and who is brother-in-law of 
Jhumerali who was killed, Mainuddin, the 
President Pancha^et who wrote the report. 
Exhibit 5, Radha khan and Ahmadulla who 
weie a dmittedly present. It was the duly 
of the prosecution to put all the evidence 
before the Court, and the only valid excuse 
for not examining the witnesses would 
be that no reliance could he placed on 
their evidence. By discarding these wit¬ 
nesses the prosecution emphasized the fact 
that the case for the Ciown was a total 
denial of any right of self-defence, and not 
that the right of private defence was ex¬ 
ceeded. As stated above, we hold that the 
learned Sessions JudgeerTed in not putting 
this issue clearly before the Jury. But we 
also hold that he was unfair to the accused 
in his remarks or. the restrictions to the 
right of private defence and his suggestions 
that that right was exceeded. If the three 
Policemen were in danger of attack from 
an angry mob, it could not be said that 
"the injury apprehended may be warded 
off by inflicting harm, less grievous than 
death." Experience teaches us that in such 
a case the cnly remeds is the drastic one 
of shooting to kill in the first instance, 
and that anything less is likely to increase 
the fury of the crowd. There are also 
several points in fa\our of the accused to 
which the attention of the Jury should have 
been drawn. It is admitted that at the 

commencement of the occur re nee there was 
great excitement—the peon was assaulted 
and the Constables had to be taken under 
protection. We find it hard to believe 
that the excitement should have at once 
subsided when the Constables were taken 
to the kachari — when the grievance the mob 
had, was that the Constables were siding 
with the kachari servants. The Jury sbc« d 
also have been reminded of the fact tha 
an angry crowd is the more dangerous be¬ 
cause the persons composing it will commit 
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crimes j ointly that they would never have 
committed individually. The learned 
Judge, in his order passed after tl.e Juiy 
had given their verdict, referred to the 
tendency of Juries now-a-aays net to be 
lenient to Policemen, still less Force or 
Mlitary officers who fire upon an unarmed 
or even an armed crowd. But nowhere in 
his charge did he warn the Jury against 
being prejudiced in this way, or point out 
the difficulties and dingers of Police offi¬ 
cers when confronted by an excited mob. 
Nor did he remind the Jury, as he might 
have done, that the accused were men of 
Eastern Bengal like themselves who would 
have probably been unwilling to cause the 
death of a fellow creature unless they felt 
compelled to do so. 

For the above reasons we held that 
there has been serious misdirection which 
has occasioned a failure of justice. On a 
full consideration of the case we do not 
think it would serve any useful purpose 
to order a re-trial. 

We accordingly allow this appeal. We 
set aside the conviction and sentence pas¬ 
sed on the appellant, and direct that his 
baiibond be discharged. 

. i Appeal allowed. 

Z. K. 


LAHORE HIGH COURT. 

Criminal revision Petition No. 1305 

of 1923. 

November 21, 1923. 

Present: —Mr. Justice Broadway. 

JAI/AI/UD-DIN—Convict— 
Petitioner 

versus 

EMPEROR-^Respondent. 

Criminal trial—Charge of offence committed at 
particular time and place—Conviction in respect of 
offence committed at different time and place, legality 
of. 

Where an accused person is charged with having 
beaten the complainant at a particular place at a 
particular time and the prosecution evidence fails 
to establish th^t charge, he cannot on that evidence 
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b' convicted of having l>cnten the complainant at 
a different place on a diffilent occasion, [p. 824, 
Col. 1.] ' 

Petition, under section 439, Criminal 
Procedure Code, for revision of an order 
of the Sessions Judge, Shahpur at Sargodha, 
dated the 14th May 1923, modifying that: 
of the Magistrate, First Class, Sargodha, 
dated the 14th April 1923. 

Mr. Zafar Ullah Khan, for the Peti- 

toiier. 

Mr. Sagir Chand, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—Ha 31 J alal-u d-Din, Vice- 
Prcsiient of the Mian’ Municipal Com¬ 
mittee, was convicted by a Meg’strate ot 
the First Class of an offence under section 
452, Indian Penal Code, and seliter.ced to 
six months’ simple imprisonment. On 
appeal by him to the Sessions Court the 
learned Sessions Judge found that irregu¬ 
larities had been committed by the Magis- 
tnti which bad prejudiced the accused 
person but instead o f rem-.ndirg the case 
the learned Sessions Judge allowed the 
irregularities to be rectified in hi? Court 
by summoning certain witnesses for the 
prosecution and allowing the said accused 
person to cross examine them further 
before h m. As a result the learned 
Sessions Judge came to the conclusion that 
“the prosecution witnesses ale so hopelessly 
discrepant and untrustworthy that I am 
bound to sav that a number of them 
were simply hired and bad never seen 
the attack with their own eyes. He 
has given excellent reasons for the above 

view. 

The learned Sessions Judge then pro¬ 
ceeded to acquit the appellant before h*m 
of the charge under section 452, Jnd an 
penal Code, but finding him guilty of an 
ofence under section 323, Ind an Penal 
Code, reduced tbe sentence to the term 
of imprisonment be bad then under- 

g °Heji Jalal-ud-DIn has come up to tb s 
Court under section 439, Criminal Prcce- 
dure Code and I have heard Mr Zafar Ullr.h 
Khan onh’s behalf while Mr.Sagar Chand 
h?s addressed me on behalf of tbe Crown. 
The case for the prosecution briefly was 
that the petitioner had, on the 26th March 

1023 at a out 10 p. m., gone to the house 
of the complainant and bad there beateu 
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him andh’sw’fe witha stick. It has been 
u^ged before me that inasmuch as the 
learn?d Wess ons Judge has definitely found 
th?.t the story told by th * prosecution was 
false and that the offence with which the 
petit oner had been charged had not been 
proved, there was no evidence on wh ch 
a conviction under sect'on 323 could be 
based. There seems to be very consider¬ 
able force inth’s contention. The learned 
Sessions Judge has written a very elabo¬ 
rate judgment pointing out in deta.il the 
Var'ous reasons for holdin" that the story 
for the prosecution was wholly unworthy 
of credence. As I understan dthe judgment 
it amounts to th's that the learned Sessions 
Judge has definitely found that the com- 
pliinant's story that he was beaten in 
his house by the petitioner was not true. 
He has also found that at least one of 
the injuries found to ex’st on the com- 
pl unant was self-inflicted and that possibly 
others were. It seems to me that before 
the learned S?ssions Judge could properly 
find the petitioner guilty of an assault 
under section 323, Indian Penal Code.it 
was necessary for h ; m to find where that 
assault took place and th’s matter has 
been entirely ignored. The petitioner 
was definitely charged with committing 
an assault in the house of th^ com¬ 
plainant. This charge he denied and thi9 
charge has been fouud not to be true. 
It seems unfair to convict the petitioner 
of an offence with which he was never 
charged, as it is obvious that had he been 
charged with hovng beaten the com¬ 
plainant in some other place be might 
have had a complete reply to give. 

In these circumstances I feel constrain¬ 
ed to accept this petition andto set aside 
the conviction of the pet i'iouer under sec - 
lion 3 2 3 . Indian Penal Code. 

Z • K # 

Order accordingly. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 517 of 1923. 

December 12, 1923. 

Present: —Mr. Justice Stuart. 
UMED SINGH— Accused 
versus 

EMPEROR, through UCIIHAB SINGH— 

Opposite Party. 

Penal Code ( Act XL V cf 1 £60), ss. 499, Excep. 
10, 500— Defamation — Excommunication — Warning 
to caste-fellows not to deal with person excommuni¬ 
cated — Offence. 

Complainant had been put out of caste for having 
taken water from the hands of a certain person, 
and the accuse .1 warned certain other memDers cf 
the caste that if they took water from the hands of 
the «omplainant they would also be liable to be 
put out of caste : 

Held, that the action of the accused was covered 
by the tenth Exception to section 499 of the Penal 
Cole and did not amount to defamation. 

Queen v. Sankara, 6 M. 381; i§ Wi ir 595; 2 
Ind. Dec. (n.s.) 546, distinguished. 

Application for revision of an order of 
lhe Sessions Judge, Kumaon, dated the 31st 
of August 1933. 

Dr. M. L. Agarmla.ior the Applicant. 

The Assistant Government Advocate and 
Dr. K. N, Kaiju, for the Opposite Party. 

JUDGMENT. —The matter now tefoie 
me has dragged on for nine months. The 
facts can be stated very shortly, a cer¬ 
tain Uchhab Singh of Kumaon took 
water from the bands of a certain Lacfchi 
and for so doing was put out cf caste by a 
meeting of his caste-felliws. The cl aigc 
is that the applicant Umed S ngh told 
thrte men S hnn Singh, Nar Singh, and 
Balkrist&n not to take water from tie 
hands of Uchhab Singh, rs if they did to 
they would be liable to be put cut of 
caste. This statement has teen feund to 
be tiue. Uchhab Singh had taken water 
from the lands of I.achhi and bad te n 
put out of caste and anyone who took 
water from the hands of Uchhab Singh 
was liable to he put out of caste. On 
these allegations Umed Singh was found 
guilty of the offence cf dtfamation and 
sentenced under secticn 500 cf the Indian 
Penal Code to one month’s imprisonment. 
He has alread3 r served this sentence. It® 
Magistrate in h : s judgment has laid stress 
on the fact that Umed .Singh the applic¬ 
ant is 0 scheming busy body who is alw£-}s 

endeavouring to make trouble in t-ne 
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district and that lie Lad probably been 
sedulously circulating rumours to the de¬ 
terment of Uchhab Singh in this connec¬ 
tion in a large number of villages. Tt is 
difficult to find how the evidence supports 
this conclusion in full. 1 he Magistrate 
was, however, iu no way concerned with 
anything except the charge before him 
and I find it hard to understand how 
after a perusal of the charge itself. once 
the facts were ascertained, he could hn\e 
considered the conviction supportabu 
Both the learned Sessions Judge and the 
Magistrate have laid stress on the fact 
that Umed Singh, had denied having made 
the statement wlv'ch he is found to have 
made and they refused to look at a plea 
of justification. But the lien of justifica¬ 
tion is so inextricably connected with the 
finding of fact that it is a matter of no 
consequence that it was not raised ex¬ 
plicitly. The case is cove red cle arly by t he 
10th Exception to section 499 and a v< iy 
slight conside.ation would show how im¬ 
possible the charge was. The rum had 
been put out o: caste, so the imputation 
Was true, and any perron takiag water from 
his hands was liable to be put out of caste. 
Thus a caution not to take water from his 
hands was for the benefit of the person 
who received it. The learned Sessions 
Judge has referred to the decision Queen 

v. Sankara (i>. That case, however, has 
no bearing upon the present one. Ihe 
conviction there was upheld upon a point 
which does not arise here. The point was 
that the author of the ex-communication 
had published the ex-comnuin cation in 
such a manner as to make it known to 
persons unconnected with the cast®. 
the case is different The communications 
were made only to members of the caste 

and for their benefit. 

I, therefore, set the convic-u n as^e. 
The matter is academic. The sentence h s 
already been served and if the applic* n 
has come i ito this Court in order o 
benefit his reputation he has failed in tlia* 

object. , . 

Convict.on set aside. 


z. K. 

(1) 6 M. 381; 1 W ir 595; 


lad. Dec. (n. S.) 516. 
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JJD 1 CIAL COMMISSIONER S 
COURT. 

CUIMINAI, .APPI-AT. NO. J47 Ol- 1 C 2 

October 12, 19.;;.. 

Present :—Mr. H Ui r i x, A. J. C. 

G A1 A NAN S A KI1A R AM—A pi>E u a n r 

■.ersus 

E M PK R O U— R *• si 1 *x d e x t . 

Pe nal Code ( Ac! A l V ■/ iSO.o), ss 4<-<», 468— 
Fitgrv nui " •'' • „• os ■tunic a Jor;cJ dccuvuti/, 

co m. icti< ns jot. legality cj— I u o ifj< t us. 

If a man ivnmiils t\\\» client liv u.11 be ..emitt¬ 
ed of them bo'h. mon e*i evi lly win n Hiiv ate 
s. par at tram: eti. ns ; ml tj.o 11 icu cl one 

does not ut. es arily involve Uu >< hum- m< n ct U.c 

There is nothing to pavt lit a loiger in m Icing 
convicted both of l Tgciy ar.d of 1 :>ng ts S ' 1 u,, - c 
the forged documtni. . . . 

Criminal av.pci -1 against 1 i:c j 11 din cut ol 
the Magistrate, l ; >,t C!a ; s, N;«p l,r . claU(l 
tlic 2ofh July 1923. 

JUDGMENT.—T he iincstlgafif n, tub- 
tr.ission, 1 rial ar.d decision ol 1 his cf cecll 
show sr.ch thoroi pI.ikl.s i rd to n ucli 
arc that no 1 hiug reni: ins to be sale 
..bout it but that the conviction and 
scnterce must be maintained, which is 
perhaps for all concerned the highest 
praise possible in an appellate judgment. 
After studying the r. cord 1 can only 
find one point on which it is even pos¬ 
sible to remark without repeating son e- 
tking that has already been said The 

appellant has been convicted of abettu g 
Ihe forgery of a power-of-attorney ar.d 
also oi the abetment of the con mission 
of forgerv with intent to cheat, and has 
been sentenced to concurrent period ef 
five years’ rigorous imprisonment for 
each offence. But he has been acquitted 
of the charge of abetting the use of n 
forged document on the ground that it 
ha? been held in more than one case that 
a forger cannot be convicted both o; 
forgery and of using as genuine tl.e 
forged* document" In the first place I 
cannot see the necessity of any mention 
of abetment, the appellant himself did all 
th<* using of the forged document that 
was dene. But there certainly never has 
b en any judicial decision to the effect 
-fated it a man commits two offences he 
con certainly be convicted of them both 
more especially when they are separate 
transactions and the commission of one 
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do:s not necessarily involve Ihe commis¬ 
sion of the other. The appeal is dis¬ 
missed. 

Appeal dismissed. 

z. k . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 6S4 cf 1923. 

December 13, 1923. 

Present :—Sir Grimwood Mears, Kt., 

Chief Justice. 

S. M. BOSE—Applicant 
versus 

EMPEROR— Opposite Party. 

Companies Act (VII of 1913), 5. 282 —False 
declaration—Company promoters , duties and Halil - 
ities of. 

Accused :.ent a prospectus and a memorandum 
and articles of a'-rociatioii of a proposed Company 
to the Registrar, Joint Stock Companies, and from 
those document it appeared that five persons had 
consent'd to b. (vine Directors of the Company and 
had I'Uilertak« n to taKC up a certain number of 
share:. Thrte of them carried out the undertaking 
but th< remaining two did nothing towards fulfill¬ 
ing it. The accused then filed a declaration with 
the Registrar stating that every Director had paid 
to the Company the sum necessary to be paid on 
the number of shares agreed to be taken by them: 

Held, that the accuse d was gu’lty of an offence 
under section 282 of the Companies Act, and it was 
no efence to urge that in law the two Directors 
who had failed to carry out the ir undertaking had 
ceased to be Directors and that, therefore, the 
declaration filed by the accused could not refer to 
them. [p. 206, col. 2.] 

It is of the utmost importance that in a country 
like India, where every body hopes that there will 
be a very great exten: icn of industrial prosperity, 
and that induslrial prosperity probably conducted 
along the lines of Limited Companies, that the 
persons who embark on Company flotation, and 
who assume offices of responsibility, should under¬ 
stand that they have got to carry out their duties 
not only carefully but honestly, [p. 207, coL i.J 

^Criminal re\Hon against an older of 
the Sessions Judge, Allahabad, dated the 
I2th December 1923. 

Mr. P. L. Banerji , for the Applicant. 

i^JUDGMENT.—I am of opinion, that this 
application in revision must be -rejected. 
The facts are very simple. In November 
19T9 Mr. Bose sent a prospectus to the 
Registrar, Joint Stock Company, a memo- 


[1933 

mndum and articles of association, and 
from those documents it appeared that 
five persons consented to be Directors of 
the Company, and as such had undertaken 
to take up 500 shares of Rs. 10 each. 
Three of those persons subsequently did 
discharge their obligations but Raja Ram 
Gopal Singh of Manda and Gosha in Ram- 
puri never paid any sums due from them 
and bejond tbe fact that their names 
were given out a s Directors of the Com- 
pan}*, they did nothing whatever. On 
the 10th of September 1920, nearly a yee.T 
after, Mr. Bose made a declaration, as 
required byStatute, to the Registrar of Joint 
Stock Companies, with the object of in¬ 
ducing the Registrar to grant permission 
to allow the Company to commence busi¬ 
ness. In that declaration he stated "Every 
Director of the Company has paid to the 
Company *on each of the shares taken or 
contracted to be taken by him, and for 
which he is liable to pay in cash, a pro¬ 
portion equal to the proportion payable 

on application and allotment on the shares 

offered for public subscription." The only 
information that the Registrar bad of tbe 
persons who were described as Directors 
was that there were five persons including 
the Raja of Manda and Goshain Rampuri; 
that is to say, had he attempted to ascer¬ 
tain what was meant by the phrase "every 
Director*' and had turned to the list of 
Directors, furnished by Mr. Bose, he would 
have seen five names. It is suggested that 
if he had turned to another document 
wherein shares were allotted he would have 
seen that in point of fact a period of two 
months had expired without the Raja of 
Manda and Goshain Rampuri ha.ving paid 
their dues as Directors, aud, therefore, by 
a process of reasoning and by applying 
some knowledge of law, he would have 
been able to decide lor himsell that the 
Directors had dropped from 5 3. I am 

of opinion that the Registrar was under 
no duty of that character, lhat he was 
entitled to assume that the five Directors, 
whose names had been given to him by 
Mr. Bose, were intended to be and were 
in fact included in the words ‘ every 
Director** entered in the declaration given 
in September, and if anything had happen¬ 
ed in the interval between November 
1919 and September 1920 to reduce the 


Vol.wl INDIAN 

S&UU6X. TIRANA!! V. emperor. 

number of Directors, it was the duty of 
Mr. Bose to tell that to the Registrar 
as one of the material facts to lie \aktn 
into consideration by him in deciding 
whether this Company should be allowed 
to commence business. His omission to 
make this clear to the Registrar brought 
him in the opinion of the Joint Magistrate 
and in the opinion of the Sessions Judge 
within section 282 of the Act, and also m 
my opipion. 

It is said that six months’ rigoiois im¬ 
prisonment is tco severe a sentence in 
the circumstances. 1 do not agree wi 1 
that view. It is of the utmost importance 
that in a country such as this vdicie 
everybody hopes thfct theie will he a 
very great extension of industrial 1 ros- 
perity, and that industrial prosperity .1 r ° 
bably conducted along the lines of I.im.t- 
■ ed Compares, that the persons who 
embark on Company flotation, and w|o 
assume offices of responsibility, sr.ou.d 
understand that they ha ve got to erny 
out their duties not only cxreful-y l u 
honestly. I accept the conclusun that 
the Sessions Judge has come to; and as 
I said at the outset this a ppher tiou m 
revisioa must he, and is, rejected. 

Application rejected. 

Z. K. 
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COURT. 

Criminal revision No. 167 of 1923. 

August 7,1923. 

Present: —Mi. Kotval A. J. O. 

Samuel ieqanar— applicant 

versus 

• EMPBROR— Opposite Party. 

Penal Code ( Act XL V 0/1860), ss. 42°, 5*J— 
Cheating—Delivery of property—Attempt, winner 

Possible. ... that 

It cannot be laid down as a pioposi'ion 
there can never be an attempt to ^ >inI1 ? 1 , 

offence described in section 420 of the Penal u 

Appeal against an order of tlie District 
agistxate, Jubbulpore, dated tbe n h 

ly 1923. 


Jlr. C. B. Pit 1 < kh, for the Applicant. 
ORDER - -It is argued that rectum 410. 

Indian Penal Code, completely covered the 
offence as set firth in the challvn, andtlut 
being so, the Police had no power to in¬ 
vestigate and put up t| e challan as the 
offence under section 468 is not cognzable 
This is not correct. The offence under 
section 468 s complete as soon as there 
is a forgery with the particular intent 
mentioned in the section. When tiei n¬ 
tended cheating or attempt at 't akes 
place anotl er distinct offence is committed. 
The challan alleges not only ‘'-n offei.ee 
under section 4 '« lut also an a tempt 
to cl eat under section 4 '° "J '. 
cognizable. This is not a case of splitting 
up of an offence for the purpose of giving 
the Police jurisdiction to investigate 

It is pointed out that it is not the 
offence of cheating under section it, at is 

alleged to la\e been comitted by the 
accu'ed but . nlv an attempt to commit 
it and it is argued that the* cannot gs- 
sibly bean attempt to commit an ottece 
under that section. T! e section it is po 

Mit savs "whoevei cheats and there d> 

that these words shov that teUre ie 
offence under the section is committed 
there must have been a completed offence of 
cheating. I am not pressed by this argu¬ 
ment The section refers to graver forms 
of cheating and provides enhanced punish- 
' for them. There is no reason why 

there cannot be an attempt to cheat and 

thereby induce delivery of property to. 

TTnless I am able to hold that ti ere 
cannot possiblv be a case under section 420 
ie ad with section 5 u against the accused 
I*do not see how I can 'nterfere and 
auash tie present proceedings. On the 
challan as it stands I am unable to do .o. 
The complaint and the fe challan Jdh 

evidence is taken that it canbe determined 
whether the alleged offence lias taken 
place. The application is rejected.^, bcii,* 
F z K r : S Application rejected 
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ALLAHABAD HIGH COURT. 

Criminal Reference No. 541 of 1923. 

October 6, 1923. 

Present: —-Mr. Justice Sulaiman. 

SHEO PRASAD SINGH and others— 

Applicants 

versus 

MAHAnGOO NONIA— Opposite Party. 

Criminal Procedure Code ( Act V of 1808), ss. 107, 
lr7 , -,45 —Security to keep the peace—Procedure — 
Costs, order as to, legality of. . 

A proceeding under section 107 of the Cmmnal 
Procedure Code must be conducted in the manner 
presented for conducting trials and recording 

evidence in summons cases. 

Section 545 of the Criminal Procedure Code 
cannot apply to a case under section 107 of the 
Code, inasmuch as no fine can 1 e imposed in such 
a case. An order, then fore, directing an accused 
person under : ection 107 ( ,f the Criminal Procedure 
Cole, to pay costs to the complainant is ultra 

Crimim 1 ref ere nce made by the District 
Magistrate, Ballia, dated the nth 
Septem be r I 9 2 3 - 

JUDGMENT.—'1'his Te f erer.ce must be 
acceptel. The accused persons were bound 
over under section 107 of the Criminal 
Procedure Code and were also ordered to 
pay Rs. 75 as osts of the case to he paid 
to tl^e com p a inant Mahangoo. 

Under section 117 sub-clause (2) of the 
Crim'nal Procedure Code the inquiry had 
to be as nearly as might be practicable 
in the manner prescribed for conducting 
triads and recording evidence in summons 
cases. That pro v’sicn was ignored ar.d 
the case was tried as if it were a warrant 
case. 

Then again the order as to the pay¬ 
ment ,[ costs was altogether illegal. 
Section 545 of the Code of Criminal pro¬ 
cedure cannot possibly apply to a case 
under section 107 inasmuch as no fine 
was or could have been imposed. The 
order directing the accused persons to pay 
Rs. 75 as costs to the complainant was 
therefore ultra vires. 

On the merits too the case must fall 
to the ground. Only three witnesses we r e 
produced by the complainant and none of 
them expressly stated that there was any 
likelihood of a future breach of the peace. 
On tbe other hand the third witness, the 
chaukidar of the village, when cross-ex¬ 
amined admitted that he himself felt no 


fear of a breach of the peace on seeing the 
happenings alleged by the complainant. I* 
is proved that there was no previous 
enmity between the parties. Tbe com¬ 
plainant’s case is that there have been a 
series of bad years, impoverished crops 
and bad outturns and that, therefore, he 
made efforts to pay up his arrears of 
rent to the accused zemindars by division 
of his crops instead of in cash, but the 
zemindars refused the offer. The trying 
Magistrate remarked “Tie adauantine 
hearts of these oppressors of the poor have 
been untouched by the sight of helpless 
poverty and stricken misery.” The amount 
of the arrears of rent stated to be due 
was only Rs. 42-11-6. In the same breath 
the complainant, raid to be :'u “helpless 
poverty and stricken misery,” alleged that 
the accused persons owed him Rs. 85 as 
the price of sugarcane crops sold to 
them last year and that in spite of 
demands the money had not been paid. 
It is difficult to conceive that on the one 
hand the accused would not pay up the 
debt due from them and the oth.r they 
would insist on the payment of arrears 
of rent due from their creditor. Having 
read the judgment of the Trying Magis¬ 
trate as well as the reference by the 
Sessions Judge I have come to tfce con- 
clus'on that this is a case in which the 
order passed under section 107 should be 
altogether set aside. 

I accordingly set aside that order and 
direct that the sum of Rs. 75, if already 
paid by the accused persons, should be 

refunded. 

Order set aside, 

Z. K. 
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ALLAHABAD HIGH COURT. 

Criminal Government Appeal No. 1040 

of 1923. 

December 19, 1923. 

Prescnl Mr. Justice Walsli r.u 1 
Mr. Justice Ryves. 

EMPEROR— Appellant 

versus 

BANARSI— Respondent. 

Evidence Act (Iof 1*72), ss. 21,132— Admission 
—Statement made ly accused as witness in another 
case, whether admissible against him—“Compelled to 
answer ,” meaning of. 

The statement of an accused person aswitness 
in a previous case is admissible against him under 
section 21 of the Evidence Act to prove admis¬ 
sions of relevant facts made by him in that state¬ 
ment. [p. S30, col. 1.] 

The question of compulsion under sect on 132 of 
the Evidence Act is one ot fact. It does not 
follow that.a witness is compelled to answer c very 
question put to him by Counsel; but lie may be 
Compelled to do so in particular cases, and in such 
cases the section would be applicable. O11 the 
other hand, compulsion dots not involve the 
necessity of a formal objection to giving the answc r 
an-l an order made at the time to the witness 
compelling him to answer, fp. 830, col. 1; p. 831, 
col. x.] 

IiaUu v. Sital, 43 Iud. Cas. 8231 40 A. 271; 16 
A.I/. J. 201; 19 Cr. L. J. 231, Gang 1 Sahai v. 
Emperor , <54 Ind. Cas. 890; 42 A. 257; 18 A. L. 

J.' 112; 2i Cr. E. J. 186; Chatur Singh v. Emperor, 

58 Ind. Cas. 825; 43 A. 92; 18 A. L. J. 94°: 2 tl. 
P. b. R. (A.) 355; 21 Cr. L. J. 825, referred to. 

Appeal on behalf of the Local Govern¬ 
ment against an order of acquittal 
passed by the Magistrate, I<iist Class, 
Allahabad, dated the 31st August 1923. 

The Governmont Advocate, for the 
Crown. 

Mr, Kuntuda Prasad, for the Accused. 
JUDGMENT.— This is an appeal by 

Government against an order of acquittal 
hy a First Class Magistrate dated the 31st 
of August 1913. The whole case turns 
upon the question of unlawful possession 
of some cooaine found in a certain house 
in the City of Allahabad. There has been 
a previous prosecution and an acquittal. 
On» Bishun, together with his sister. Musain- 
tnil Kishun Piari, and Gauesh, who is be¬ 
lieved to be his maternal uncle, were charg¬ 
ed w.t'u the wrongful possession of this 
coeaine. In that case the present defend¬ 
ant onaBjnarsi, who is said to be 60 years 
of age anl is also believed to be related 
to Bishuu, although he strenuously denies it, 


gave evidence for 1 lie defence, and bis 
stotemen' on that occasion has been used 
against him in this ease. In the on cl 
of acquittal, the Mugistuitc* who tried the 
previous case directed that proceedings 
against Bau»rsi should be instituted. It 
was natural, there! otc, and right, that the 
case should be heard and disposed of by 
another Magistrate. I11 our view the 
appeal must succeed on the ground that 
the facts proved against the defendai t rre 
particularly conclusive, and that the Magis¬ 
trate unfortunately instead of taking a 
broad common sense view ot the facts, 
which could not be expl.iued except upon 
the hypothesis of guilt, has cut up the 
case into small pieces which lie has dis¬ 
posed of one hv one by a scries of tech¬ 
nical fallacies. 

The matter is perfect!} simple. Jr. 11 is 
house No. 70 Sami Mir Khan in the City 
of Allahabad resides rom time to l me a 
vaiied assortment of individuals whose 
relationship to one another whether by 
blood or by matrimony or by contract 
of tenancy or otherwise, seems to be wrap¬ 
ped in some obscurity. A prominent per¬ 
son known in connection with this collec¬ 
tion ol people who frequent this house is 
the personBishun who was acquitted. He 
is said to be a junior n.ember of tbe family 
and the man who handles the wealth, ai d 
the evidence in this case of ore of the 
occupants of the house is that Bislun 
was weil to do. The City Exccise Autho¬ 
rities had reason to suspect that the 
money was not unconnected with illicit 
traffic in cocaine and that the house No. 
70 belonged to Bishun. As the Inspector 
very fairly said in this case when Banarsi 
was on trial, everytlrng pointed to the 
house being in the possession of Bishun. 
A raid was made upon the house ai d the 
result of the search was that in one room 
cocaine was found in a coat hanging up 
on a peg on the wall, and in another 
room was found a locked wooden box 
which in addition to containing ether 
tbangs contained a small tin box in which 
cocaine was also discovered. There were 
a pair of scales also in the room and 
an empty phial, both of which articles, 
innocent in themselves, might have had 
no connection with cocaine. But on the 
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other hand there is no evidence of any 
legitimate trade going On, or of the exist¬ 
ence of any material with reference to 
which either a phial or scales would be 
useful except this cocaine, and as this was 
a house in the crowded part of a crowded 
cit>, 1 he reasonable presumption is that 
traffic in cocaine, that is to say in selling 
co.aine in small quantities, as we say, by 
retail, was gcing on in thi t place to persons 
who wanted it in small quantities. That 
is to say the indications are in favour 
not of a store for safe keeping and re¬ 
moval to some other place on a large scale 
but rather in favour of a small trade going 
0:1 with retail customers. We attach great 
importance to that feature of the case, 
bscause to enable it to be done secretly 
aud toavade any possible search, it would 
be necessary to have the stuff well hidden 
anl yet iu an accessible place. It has 
this further bearing upon the case that 
it follows that if tint inference is correct, 
it was impossible for a trade of that kind 
to be going 0.1 from d)y to dry without 
the knowledge of the occupants who had 
access to the room where the cocaine was 
discovered. It also lollops that mere 
temporary absence for three or four days 
from the premises would by no means 
afford an answer, which it might other¬ 
wise do, in the case of cocaine suddenly 
introduced into the building of a person 
charged with guilty possession. 

The present accused gave evidence on 
the charge against Bishun. The learned 
Magistrate has excluded that sworn state¬ 
ment of Binarsi’s altogether as inadmissi¬ 
ble, and he has made a terrible me-s of 
the sections applicable. The evidence was 
not tendered as a con f ession or as an 
admission of guilt, but ?s a statement of 
fact by the accused himself amounting to 
an adm : ss.on of a very relevant fact 
connected with the discovery of the coca in, 
namely, the occupation of the house and 
the possession of a locked box. The 
evidence was properly proved by bringing 
the previous statement on the record of 
this case, and also by the direct testimony 
of the Inspector, and the Magistrate en¬ 
tirely misunderstands both the purpose 
for which it was tendered, and the plain 
merning of section 21 of the Evidence Act 
which made it admissible. 


tips 

It is necessary to pause here to deal 
with an ingenious argument now raised 
for the first time by Banarsi's Counsel, 
namely, that under section 132, the answers 
which Banarsi gave when he was examined 
in Bishun's case being such as he was not 
excused from giving, were answers which 
he was compelled to give, and, therefore, 
they could not be proved against him in 
a criminal proceeding. That argument un¬ 
doubtedly raises a serious question. The 
proviso in this instance, as in most other 
cases, really depends upon the right mean¬ 
ing to be given to the word “compelled." 
It has been held that the word “com¬ 
pelled" involves the necessity of a formal 
objection to giving the answer, and an 
order made at the time to the witness 
compelling him to answer. We are of 
opinion that that is to0 narrow an inter¬ 
pretation. The matter has been recently 
discussed in two or three cases, parti-, 
cularlv by a member of this Court in the 
case of Gang* Sahai v. Emperor (i) in which 
the judgment quotes with approval a sen¬ 
tence from Mr. Justice Piggott s judgment 
in the case of Kallu v Sital (2) and we 
are of opinion that the interpre+ation put 
upon the word "compelled" in the former 
ca seis light and ought to be followed. Sub¬ 
sequently Mr. Justice Tudball iu the case 
of Chatur Singh v. Emperor (3) following 
the case of Ganga Sihatv. Emperor (1) and 
Mr. Justice Piggott s dictum in the case 
of Kallu v. Sital (2), held that it was im¬ 
possible to deny tha t ia the case of ordinary 
lay men unacquainted with the technical 
terms of this section, they were compelled 
to answer on oath questions put either by 
the Court or by the Counsel, especially 
when the question is relevant to the case. 
Mr. Justice Tudball s view was that a com¬ 
mon sense meaning should be given to 
the word “compelled.” In our view this 
really means that compulsion under that 
section is a question of fact. It by no 
means follows that the witness is cora- 


(1) 54 Inl.Cas. 890; 42 A. 257; 18 A. I*. J. 112; 
21 Cr. h J. 186. 

(2) 43 lad. Cas. 823; 40 A. 271; x6 A. I,. J. aoi; 
19 Cr.I/ J 231. 

(3) 58 lad. Cas. 825; 43 A. 92; 18 A. I#. J. 94 o; 2 „ 
TJ. P. h. R. (A) 355: 21 Cr. I#. J. 825. 
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pelled to answer every question put t>y 
Counsel, and Mr. Justice ludball bid not 
say so. But hi may, of course, be compell¬ 
ed in particular cases to auswer questions 
put by Counsel, and in such cases the 
section is clearly applicable. We can only 
say that there is no evidence of any com¬ 
pulsion in this case at all. It is highly 
unlikely that Banarsi acted under any 
compulsion. The point was not taken uu- 
tit it was too late, but the probability 
is that whether Banarsi is the uncle, or 
whether he is not, he was a. voluntary il 
not enthusiastic witness making statements 
which he thought, as they did, would 
satisfy the Court of Bishun's innocence. 
W e are of opinion, therefore, that this 
statement is not excluded by'section 132. 
What he says does not come to very'much. 
Its importance is that it cannot be con- 
troveited. He said that the locked box 
was his, and he repeated the statement at 
this trial. He also said, which is even 
mote important, that the house was in bis 
occupation. That statement is also con¬ 
firmed by thestatement of Ganesh, who 
was an occupant of the house, and who 
was acquitted in the preiious case. ^ 
gets out of the inference which would vc 
otherwise drawn against a man in whose 
locked box cocaine is found, or in whose 
coat there are packets of cocaine, by' 
alleging that the coat belongs to his son, 
and that the tin box in which cocaine 
actually was secreted, although found in 
the locked box of the accused, was not 
in fact his. Both these statements are 
very likely true, but they really do not 

catry thematter any further than the fact 
admitted by himself. He was a way. at 
the time and, therefore, not in physical 
possession either of the coat or of the 
locked box, but it is unlikely that, if be 
went away for four days, he did not 
leave the key of the locked box in the 
possession of some body else so that access 
could be obtained to it. But the coat 
is said to belong to his son Kandbai^and 
Unfortunately Kandhai was not so snxious, 
as Banarsi had been in the previous 
charge, to tell the Court his view of the 
possession o the coat and thecocame txi?.t 
was found therein. Nor has Banarsi at¬ 
tempted to give any explanation, or to 
call any evidence to explain, how it was 


that in his unfortunate absence in Benares 
during these tour days, people li\ing in 
this home in apparent hrm.ony, friend¬ 
ship, and 1o soma extent ot any rate 
close blood relatioi ship with him, should 
have planted upon him by means of put¬ 
ting into liis locked box a tin box contain¬ 
ing coca, iue, or in other words damning 
evidence of traffic in this illicit substance. 
Nor has he attempted to call any evidence 
to explain howaiulwhv any one did the 
same thing with the son’s coat. It is not 
improbable that the persons in the home 
at the time of the arrival of the search 
party seized upon the coat pocket rs the 
most convenient place for rapidly' dis¬ 
posing of the substance which they had 

then in a saleable f orm. 

It is becuise of the veiy difficulty 
which a rises in a case of this kind, vtliere 
you have a body* of persons, most ot \ydom 
ore 1 elated to one another, living jointly, 
and jointly living on the big profits which 
arc m? de out of this substance, that the 
legislature has enacted the provisions 
which are relied upon by the prosecution 
in this case. It is only natural that in a 
case of this kind, whenever a charge is 
made, efforts should be made by' other 
members of the joint concern to prove 
that the person charged is the one person 
in the whole concern who had notning 
whatever to do with it. There is always 
danger in doing so as Banarsi has now 
discovered in his own case. But that hs 
own statement, and the evidence in this 
case independently of his own statement, 
were sufficient to raise the presumption 
2 gainst him under this section, admits of 
no possible doubt. Section 7 1 provides 
tkatit shall be presumed until the contrary 
is proved that the accused person has com¬ 
mitted an offence namely, in this ca^e 
possessing the excisable article, when pos¬ 
session of which he is unable to account 
satisfactorily is established against him. The 
Mag strate says that there is not an iota 
of evidence of the cocaine being in the 
possession of Banarsi. Can the possession, 
asked the Magistrate, at the time of the 
search be said to be his when all the evi¬ 
dence points to the contrary, and he relies 
upon the statement that the key of the 
box was in the possession of Bishun. The 
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key of the box, if the locked box belonged 
to Buiarsi and \v\ s in the house occupied 
by him, could only be in the possession 
of Bishun with the authority and consent 
of Banarsi, <. lid it is a narrow and almost 
foolish view to to he to hold the transfer of 
the key his the effect of dispossessing the 
owner of the box. AH of us have things 
in our possession, for example, kitchen 
utensils in the kitchen house, which we 
seldom see and never touch, but they 
are in the possession of our cooks as our 
agents. The result is, possession establishc d 
both by direct evidence end by the ad¬ 
missions of the accused, and no attempt 
his been made to account for il. 

The appeal must be allowed and Ba 11arsi 
must be convicted of being in unlawful 
possession of this cocaine in the box 
and in the coat of his son. Having 
made up our minds to tnis result 
we examined the Excise Inspector as to 
his knowledge of this household. Bishun 
has been acquitted of the particulai 
offeuce charged against him arising out 
o these fa.cts. But there is reason to be¬ 
lieve from what we have heard in this 
case and from what the Iuspfctor has 
added, that he is really the moving 
spitit of the concern, and that this man, 
Banarsi although we are satisfied that he 
is implicated in it, probably onlv' takes 0 
subordinate part and lives with his 
family on the proceeds. But he has 
chosen, if in fact he is not the . person 
principally responsible, to come into the 
witness-box on oath in this case r.r.d to 
give evidence directed to establish the 
inaocence o' Bishun, one result of which, 
if true, was to increase the ev:dence 
against himself. It is impossible for us 
to decide whether his conduct was due 
to a desire to earn credit with Bishun 
and the other members of the family and 
to mrke himself a scapegoat for a person 
whom he knew to be guilty, or whether 
in fact what he said was literally true. 
In the ordinary way' one would be dis¬ 
posed to take a more lenient view of the 
conduct of a man who, in aiding and abett¬ 
ing the principal offender in a subordinate 
capacity has been canght, while the prin¬ 
cipal offender has escaped. But it is 
impossible to do so in this case cs this 


man, we are sEcisned, coldly and deli¬ 
berately put himself forward for the ex¬ 
press purpose of shielding the man who 
is probably the principal offender, and 
the sooner people understand that they 
will not by that course escape the just 
punishment of their own admissions, the 
better for them. Everybody knows that 
they are really the principals and if they 
choose to take upon themselves that 
character, they will be dealt with, and 
ought to be dealt and punished as such, 
by the Courts which have to deal with 
their cases. The only punishment which 
s^ems in these cases to have a deterrent 
effect is, as the Inspector tells us, a 
punishment of imprisonment, andif Banarsi 
has brought upon himself the punish¬ 
ment which is merited by somebody else, 
lie has only himself to thaxiir. We sen¬ 
tence Banarsi tc six months’ rigorous im¬ 
prisonment and a line of Rs. 500. In 
default of payment of fine he will serve 
another six months* rigorous imprisonment. 
He must surrender to bis bail. 


A j-peal allowed. 


Z. K. 
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is empowered to accept, on behalf of an idol, a g 
coupled with conditions, the test is whether the 
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Appeal against the judgment o. Mr. 
Justice Greaves, dated the 1st June 1922, 

reported as 76 Ind. Cas. 985. _ 

Messrs. £. L. Mitter and S. C. Bose, 

for the Appellant. 

Messrs. S. N, Banner) ee , S. -v. 
Cliakrav.irly and H. L>. Bose, for e 
Respondent. 

. JUDGMENT. 

Richardson, J.— This is an appeal from 
the judgment of Greaves, J-, dated s 
June 1922. The parties to the suit are 
the present representatives ol a weu- 
known family in Calcutta, the founder o 
which was Moti Lai Mullik. Moti Lai 

died in 1846 leaving a widow, Rangomam 
Dasi, and an adopted son, Jadulal, e 
two years old. During his li etime 
established and consecrated the thre 
deities who are the subject of this litigo 1 , 

Thakur Sree Sree Radhasbamsunder Jee, 
Thakurani Sree Sree Radha ranee. aud a 
Saligramsila known as Sree Sree Raj 
Hajeswar. These deities were located m 
his family dwelling bouse in Pathunag a 
Street. A room was set aside for tnem 
as a private or retiring room and there 
was also a thakurdalan into which they 
were brought on ceremonial or festival 

occasions. . * ^ , 

By Ins Will dated the 3 r <* September 

1846 Moti l^al provided that until J&ou- 

lal should attain the age of 20 years, his 

widow should be the ntallk or proprie or 

and attorney for the caTe of the whole 01 

13 


his estate which was considerable. On 
Jadulal attaining the age mentioned, the 
whole estate was to he niadc over to him 
except the monies or Government securi¬ 
ties which the testator bequeathed to his 
widow or others or had set apart for his 
own shradh end so forth. 

As regards the deities, ^o direct gilt 
was made in their favour, but the widow 
was authorised to spend Rs. 600 a month 
in defraying the expenses o* their worship 
“in the same manner that I have pan 
and defrayed the same hitherto. On 

Jadulal taking over the estate h e was 

“in the like manner to protect the whole 
of the property and effectuate the kreah 
karims or religious acts and ceremonies 
and so forth." The whole estale there¬ 
fore, was given to Jadulal subject o a 
charge thereon for the maintenance f 

the worship both of the ancestral deities 

and of those established by l^e^estetor. 
The two relevant portions of the will 

ran according to an old translation as fol- 

l0 ^ S (i) As long as my adopted son Srijut 
Jadulal Mullik does not attain the age of 
20 years (twenty) so long 1 dp hereby 
appoint you the malik or proprietor an 
attorney for the protection and care of 
the whole of my estate. The whole of my 
o roper tv, fixed and moveable, i. e.. my 
land homesteads and gardens and my ni) 
dwelling homestead and my ready mone, 
and my Company’s papers and my pearls 
diamonds, corals, etc., and my jwmwgold 
and silver olonkar or personal ornaments, 

my plates and brass and kansa or bell- 
met??] vessel sand my dresses and °PP aIel 
and my shouts, doshallahs, etc., and my 
Sri Sri Issur Thakurs and lhakuranis, etc., 
established by me and ancestral of he 
whole of my property agreeably to the 
list in my hand-writing: uncer my s’gr ati re 
you remain the malik of protecting « nd 
taking care of whateMi property and 
effects I leoAe behind. Upon my snd 
possiopooilro or adopted son attaining e 
age above mentioned you will make over 
the whole of the said property to him in 
full and the said possiopooitro or adopted 
son is become our, i.e., both your and 
mine, uttaradhr.ekary or heir of the whole 

of the property, and will become Ro, . 
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“(2) The Company’s papers beon big 
to my estate that sh !1 slat.d in the Gov¬ 
ernment Agency to the ci cent ol 1 h lan.e 
of my possiopocltro or adopted son Siijut 
Ji/iuial Muliik, you will draw Comjai.y's 
Ra 600 monthly from the interest there- 
o or having s^nt for and obtained Com¬ 
pany's Rs. 36*000 (thirty-six thousand 
rupees) at tne iderval for every six 
months, you will delrny the expenses of 
the daily she hi or service and the porbas 
or festivals and the teher or ceremonies 
of the Sri Sri lssur Thakurs, Thakuranis 
etc., established by me and ancestral 
according to my pa la or lurn, as also the 
nitioo or daily and the v.oimlthoo or 
Peri »d cal expenses and so forth, in the 
ma.iner that I have paid and defrayed 
the same hitherto, as long as my said 
possiopoottro or adopted sen does not 
atta.n hs age above mentioned. Upon 
the said possiopoottro or adopted son’s 
having attained his majority, you will, 
without ozur or objections nuke over tne 
wh)le ot the property to him fully and 
he w*"ll in the like manner protect 
the wi ole of the pi operty and 
effectu.te the kreah karma s or religous 
acta and ceremonies and so forth where¬ 


with you liave no concern, and theabove- 
ment;oned Company's paper of one lac of 
rupees that 1 have giv*n you and Com¬ 
pany's 25 thousand rupees that I have 
set apart ior my shrauddio and soplndee- 
horon or offering of the funeral cake ex¬ 
clusive of tln.t. Company’s papers to 
whatever amount shall remain, agreeably 
to the afore-mentioned list under my 
signature, all those Company's papers you 
will place to credit in the name of Sri jut 
J.vduial Alullikiu the Government Agency, 
wnen lam no more, and they shall so 
remain. He will, upon his attaining thi 
age above-mentioned, receive fully a 11 tie 
said Company's papers, together with 
in-erest agreeably toacccunt and be entitled 
to the same." 


he built a thakurbr.ri. There is no evidence * 
that any sptcial ceremony was periernud 
bat there he installed iht thtee dti.ies 
and ti.ere hi worshipped them. The build¬ 
ing is between No. 67 ai d No. 7, but is 
separate from, them < nd has a separate 
entrance from the street. It is two- 
storied, and as in the old family house, 
the retiring room or sleeping apartment 
ol the deities is on the first floor and the 
thakw dalan on the ground floor. 

On the 26th April 1 £88 JaduUl exe¬ 
cuted a deed or declaration of trust 
which refers by name only to the Thakut 
Radha Sham Sunderjee. The ercciiou of 
the llioknrbari by J. dulol is recited and 
aho the x act that, with the land on which it 
stood, it w.is of the value of Rs. io,uo. 
Then conns a dedication ol the premises 
i 11 the form of a conveyance in trust to 
JadulaJ, his heirs f nd represent elites to 
the use of the Thakur Jor th c put poses 
ot his location and worship. The proviso 
is added that if at any time it should 
appear expedient to Jaduli 1 or his repre¬ 
sentatives so to do, "it shill be law.ul 
tor him or them upon Li- or their pro¬ 
viding and dedicating lor the location and 
worship of the said Tm kur anotler 
suitable thakurbari ol the sane or grciur 
value than the premises hereby dedicated, 
to 1 evoke the trusts heieinbef ore contain¬ 
ed." Finally, there is 0 declaration iu the 
following terms :— 

"It is hereby declared that unless and 
until another thakurbari is provided and 
dedicated as aforesaid the said Tha kur shall 
no- on any account be rtmoved lrom the 
said premises and in the event of anotLer 
tha kur be ri btiag provided and dedcaled 
as afore aid the said Tha kur sta.l he 
located therein but shall not similarly be 
removed therel rom on any account what¬ 
soever and iurther that durug ihe life¬ 
time of the said Jaduli 1 Muliik te shall 
be the sole shfbalt o* the said Thukvr 
and alter his death aid subject to any 


Jadulal, after succeeding to the estate, 
pulled down the old family dwelling house 
andbulca ne.v house portly on the site 
of the old house (No. 67, Pathuriaghata 
Street) and partly on a new site (No. 7, 
P-usauna Kumar Tagore Street). Cn 
another site acquired for the purpose 
(No. x, Prasauna Kumar Tagore Street) 


provision in 1 hot behalf 1o Lt htieaiUr 
made by the said Jadulol Muliik, h s heirs 
in th. male line shall be such shebaiis, no 
female h.ir 01 w.dow of any male heir 
being entitled to thes/i b.itship although 
she shall have full lib.rty to wo;ship the 
s.id Th. kur ai d a.so that in case cf any 
disagreement between any luiure tkaWH 
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ol the s3id Thakur the worship thereof 
sh'vl he conduc ed by >e~rly pahs 01 

Th; subsequent history may be intflv 
narrated. Jadulaldied on the 5th i-ebiu- 
ary 1894 leaving three sons. Anath rra- 
m3tha and Man mat ha who separated. The 
partition of the family piopetty was re¬ 
ferred to the late Mr. W. C. Bannerjee 
as arbitrator. Under his awrrd pub l.-hed 

in 1899 and made a rale of Co^rt la 
S-iit No. 913 of that >ear, No. 7 » Pra ' 
sanna Kumar Tagore Street was allotted to 
A.iath ai.d No. 67, Pathur a : _hata Street 
to M^nmaiha; Prami.tha. the second son, 
obtained h s shire otherwise ai.dhas since 
btdlt hinself a iesidej.ee at No. 129, 
Carawal is Street. The .penultimate para¬ 
graph of the award decides that the en¬ 
trance or passage to the thakurbari from 
the street " shall remain as the common 
passage to the sa’d thakurbari and shall 
continue to be the jont property of tne 
three brothers, their l: e irs and ass gns lor 
ever and th*t none shall be entitled o 
ra : se any stri cture or any building of *-ny 
kind or in any way to obstruct the said 
common passage and that it shall always 
renain perfectly open to the shy thioug 
out.** 

Anath died in June 1900 and was suc¬ 
ceeded by his infant son, Pradyumna 
- The partition of 1899 was not exhaus¬ 
tive and in a suit ot i^oo iNo. 890; to 
wh'ch Pradyumna was a party other a ^ se + , 
were p rtitioued by Babu Bhuper. dia a 

Bose as Commissioner apponted by 

Court for the i uj] o a e. 

Tnen.it is stated, controversy arose as 

to the Will o c Moti Lai’s widow. Rai go- 
mani, who had « icd >n 1891 and had e 
vised cert iin property lor the wor*n p 
the Tnakar Rada* Sham Sunder3vc*. in a 
suit of, 1904 (No. 759 ) Mr. Bose w s ap¬ 
pointed to name a scheme 101 the w 
ship ol the deity and t? partition the it 
sidue of the R.ngoman *s estr.te. Nci 

Ran^om ni’s Wil. nor Mr Bose s scheme 

his been placed before us but it co 
mon ground that as the result .the rigi 
to manage the worship has since been 
exercised by each o the three branches o 
the family bv pulas or turns ol one year 
each. I gather also from paragraph 3 1 

pf the plaint that the charge <« Moti s 
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estite for the worship of the Thakur was 
then crys*all : zecl, end that 0 si iu of 
Rs. i.oo.ooo wus 1 hin by apieen cut set 
apart in trust, the income o. wj.cli w. s 
to te devoted to the maintenance o. that 

worship. .. 

The first turn oi worship for tli< Bcngan 

y ea r 1317 (commencing in April 1910.) 
fell to Prad.w nma. During Pramaiha's 
turns of 1911-12 and 1914-15. he re¬ 
moved the deites to the pujadalan ir* 1 is 
own house, returning t, em to ihe 
thakurbari at the end of each # pc red. 
When his turn can e round aga n in April 
1917 and he again d*sit<d tor*.mo\e the 
deiiiesto his licue. Fri.dyuiiu a, who Ud 
then come oi i go, rnd Mai. mat ha joined 
in refusing to alow him to co so. He 
then brought this suit against them atk ng 
for a decimation o' his right to tike the 
course which he had to ken in his previous 
turns and for other rehe's. 

in the cas of Rum Soon dur The boot 
v. Taruck Chunder (1), it is n ot contt ndtd 
that there is any 4 , hing in U.e r indi. canon 
which f. rbids the manager of a Hindu 
deity from taking tie deity to his own 
house during his turn of worship. The dispute 
owes its orign to the prohibition agaii.^t 
theT'hakur’sremovalIroni the thakurbari 121 
Jadulal’s deed of 1888, on which the 
defendants rest their ca^e. As the oth^r 
two deities are not specifically Den Jomd 
i Q the deed. there is a subsidiary 
queslion whether the prohibi'ion apples 

to them. •. , , t .. 

A nur bcT of issues were fiau ed for the 

tral but the only two of an> present im¬ 
perii nee are the nin h, “Js the j h.mt^ff 
entitled to remove the Tb kuts to l,is 
residence, 129. Cornwall S teet during 
his turn of worship? and the se\enUi, 
“Could the Thakur Rudh- SL; m Sunder- 
iee he severed liom his , couLort, the 
Thakurani, and from the other ancillary 

deities?” , ,, . j. 

The learned Judge answered the ninth 

is cue in the plaintiff’s fa voir and i 

accordingly unnecessary ior him to decide 

the seventh issue. 

The appeal is preferred by Pradyumna ; 
Manmitha, however, though he appears 
as a re pondeut, is ranged on the same 
side against Pramatha. 


(1) 1 a w,* a* 
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The main ground o the learned Judge's 
de eision is shortly and clearly expressed 
as follows:— 

“There is no dispute that theTkakurs 
were established by Moti Lai and he im¬ 
posed no conditions to their location, 
and consequently I do not think that it 
was open to any subsequent sheba it to im¬ 
pose restrictions which would fetter 
those who subsequently as heirs of the 
founder became shebaits 

This reasoning, which the first respond¬ 
ent, of course, endorsed, if I may say so, 
de serves consideration and 1 am not pre¬ 
pared to follow the argument for the ap¬ 
pellant to the full length to which it was 
taken. 

The learned Standing Counsel, Mr. B. 
L. Mitter, founding 011 Moti I/al's Will, 
argued that the testator treated tht idols 
or images which he had set up as his per¬ 
sonal property and left them absolutely to 
Jadnlal. When pushed Mr. Mitter said, 
that Jadulil might, if he bad so pleased, 
have thrown them into the river. The 
inclusion of the idols, however, among 
items of property, moveable and immove¬ 
able, does not show that the testator re¬ 
garded his interest in them in the same 
light as his interest in his secular prop¬ 
erty. The careful directions given later 
in the Will show that the testator intend¬ 
ed the worship of the ancestral dtities 
and the deities he ha d established to be a 
charge upon his estate. 

Reference, again, was made to the 
broad statement in Subbaraya Gurukal 
v. Chellappci Mudali (2), that “ in the eve 
of the law idols are pioperty,” and to the 
observation of Banerje$, J., in Iiheitcr 
Ghunder Ghose v. HirlDas Bandopadhya 
(3), to the effect that an idol may be 
the subject of gift. In legal conception, 
however, an image which represents a 
deity, or in which the deity resides or 
inheres, isa juristic or juridical entity cap¬ 
able of receiving gifts and holding pxop- 
erty. Hindu religious conception carries 
the matter even further, as the following 
passage, from a recent judgment of 
Mookerjee, J. [ Rambrahma Chatterjee v. 


(a) 4 M. 3151 1 Ind. Dec. (n. S.) ,1055. 
(3) *7 C. 3JS7J 8 Ind, Dec. (n-8.) 9 **• 
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Ked.iy N.ith Banerjce (4)], will show:— 

"We need not describe here in detail 
the normal type of continued worship of a 
consecrated image,—-the sweeping ol the 
temple, the process of smearing, the re¬ 
moval of the previous day's offerings of 
flowers, the presentation of fresh flowers, 
the respectful oblation of rice with 
flowers and water, and other like prac¬ 
tices. It is sufficient to state that Ihe 
deity is, in short, conceived as a living 
being and is treated in the same wa3 r as 
the master of the house would be treated 
by his humble servants. The daily 
routine of life is gone through with 
minute accuarcy; the vivified image is 
regaled with the necessaries arid luxuries 
of life in due succession, even to the 
changing of clothes, the offering of cooked 
and uncooked food, and the retirement to 
rest.'' 

Now, the subject is abstruse and in its 
nature metaphysical. I have certainly r.o 
desire to be dogmatic or to find fault 
with the language of so great an exponent 
of Hindu Law as Sir Guru Das Baner- 
jee. There may be purposes tor which 
an idol, considered with reference to 
the material substance of which it is 
composed, may be regarded as move- 
able property. In this way jit may 
be the subject of jift. But I find 
some difficulty in understanding how 
an image considered as a legal or 
spiritual entity can properly be said to 
be the subject of gift. What is pro¬ 
bably true is that for certain purposes 
at any rate the office of manager or 
she bait of a deity may be regarded as 
property and the office will carry with 
it all such rights as properly pertain 
thereto, including the right to the 
custody of the image. In a loose way, 
therefore, the gift or transfer of the 
office may perhaps be spoken of as 
a gi t or transfer of the image or the 

deity. 

Assuming that the law will recognize 
such a gift or transfer inter vivos there Is 
a further difficulty when a devise is sug¬ 
gested. Moti Lai himself, having estab- 


(4) 7a Ind.Ca*. 1026; 36 C. 1 / J. 478 at p. 4S3; 

(lMl) AtL R,(C) So; J 
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lised these deities, was only Iheir mnna- 
zer during his lifetime. In Rajeshwar 
miUek v. Gopeswar Mullich ( 5 ), Sir 
Frauds Maclean, C. J., said: A shebait 
is a manage! or trustee for the kttie- 

fit of the idol. His office only endures 
for his life, his Will only comes into 
operation oq his death. What is then 
there for him to alienate by his Will? 

Nothing.*' , . 

• I cannot, therefore, accede to the conten¬ 
tion that the terms of Moti I^ols Will 
conferred on Jadulal an unlimited discre¬ 
tion to deal with the deities according to 
his own pleasure. I will assume on the 
principle stated by Bancrjee, J., m Ginja- 
nundDaUaJha v. Sailajamnd Datta Jha 
(6) that Jadulal could not bind lus succes¬ 
sors by any act which was not for the 
benefit of the deities. Nevertheless, he 
had rightfully succeeded his father as 
sol- manager, and within the limits of 
his duty he had full discretion to act as 
he might think best. No one suggests 
that dedication of a thakurbari was not 
the act of a pious Hindu, anxious to 
do more than fulfil his obligations and 
to mark his tenure of the estate y a 

work of supererogation In his secular 

capacity he had a perfect nght to make 
the gift and to impose the conditions 
which he did impose. The only ques¬ 
tion of substance in the case is wne- 
ther in his capacity as shebait he ex¬ 
ceeded his authority in accepting the 

gift on theThakur's behalf subject to the 

conditions. The test to be applied is 
whether the condition with which we are 
immediately concerned in »he present 
case was or was not for the benefit of he 
Thakur. A house, suitable in every res¬ 
pect, built at considerable cost, close to 
his original home, was set apart ior tne 
Thakur’s use. The condition 1S annexed 
that he should not be taken therefrom 
unless and until another house of equal or 
greater value is provided for hisrecep- 

tionand entertainment. That ensures that 

he will always have a suitable abode, so 
long at any rate as funds are avail¬ 
able to keep the present building in re¬ 
pair. It is not suggested that funds 
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for Ilia t purpose are likely to fall 
short. If n situation should arise in which 
it would be desirable in the interests of the 
Thakur that other arrangements should 
be made, an application could doubt¬ 
less be made to the Court and a 
proper order obt: ined. Meanwhile the 
three existing branches of the fan ily 
may split up into numerous sub-branches, 
each with its own turn of worship, 
and the Thakur isat least securedfrom 
undignified journeys from one place to 
another. . . 

As the worship of the deities was made 
by Moti Lai a charge on his estate, now 

converted into a trust fund, Jadulal has no 

right, I think, to the title of a founder of 
the endowment. His liberality, however, 
should dispose his successors andtl e Court 
to respect his wishes as far as possible. We 
have not been informed as to the extent of 
Rangimoni's benefaction nor has the ques¬ 
tion been mooted whether she would have 
selected the Thakur as the object of her 
bounty if he had not been housed in the 
thakurbari. All w e know is that at her 
death the Thakur was located there. 

I do not regard the condition in ques¬ 
tion as making a change in l he character 

of the worship, or, to use a phrase of their 
Lordships in Juggut Mohini Dossee v . 
Sokheemottcy Dossee (7), as varying the 
use ” The deities are worshipped in the 

thakurbari as they were previously wor¬ 
shipped in the family dwelling house. 
Till1886 they had never been removed 
from that house and till 1911 they had 

not been removed from the thakurbari. 

In the different partitions, the latter was 

treated as the property of the deity and, 
therefore, impartible among th e members 
of the familv. Mr. Bonnerjee, moreover, 
as above staled, was carrful to P'°vide 
that the passage to the building from the 
street should remain joint property-*. Up 
to 1911 no question 0rose as to the vali¬ 
dity of the condition. 

The suggestion that the condition is re¬ 
pugnant to the nature of an absolute grant 
and, therefore, void rn the principle of 


(7) X4M.I.A. 289; 17 W.R. 41; i° B. LJ. II 
2 Sutb. P- C. J. 31a;* Sat, P.C. J. 231 20 M. R. 
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section n o f the Transfer of Properly 
Act. is far-fetchtd. It is ii apt to sp c ak 
oi dries, who presumably tramcej d Hie 
limi .tio .s ct t.no and spc.ce, as l eh g 
“confined” or “imj risoijed” in a hi.1 i- 
tatio.i or tern .le efteted in their honour 
and such phrases have no application at 
all to taeir material images. Religions 
gilts ore not in all respects cn the same 
f >oting as sec*..lir gilts. They are ex. n pt 
iron the rule agi inst perpet uili s aid in 
mv op’uiontbe condition cannot he said 
to be unrec.so..Gble. 


It wis sugges edthat the Ir.d'es of Pra 
matha’s family wou’d be inconvenienced 
in making their oblations it the d ities 
were not r^moveable to his Loire during 
his turn of worship. I do not know whe¬ 
ther the Id dies ot each branch ony mike 
oblations dur ng the turn of worship oi the 
head of the br nch. The point is not 
spec, fiddly mentioned in the plaint theugh 
it isstated generally in paragraph 29 that 
the ih'kurbari “is io situ; te as ton,ike it 
incon/enient to the pi . intiff who lives at 
a distance to carry on the worship/’ In 
these clays of motor c.;rs thi, complaint 
appears to me in anr case to have lit tie 
substance. The piinc pal complaint, l ow 
ever, a/pears in pir giaph 29 which runs: 

‘The pan'.ij has suffered consider; ble 
damage and h s further felt greatly humi¬ 
liated and injured, and suffered pain ot 
mind by re>son of his having been 
prevented irom exercising any of his 
siid rights." 

I need hardly soy in regard generally 
to complaints ofthis kind that in decid¬ 
ing this we must hove regard not to the 
person il prestige of any individual shebtiil 
or to his personal convenience or the con¬ 
venience of the members cf hisfamity, but 
solely to the interests of the Thakur. 

*. As to the case of Gosscimi Sri Gri• 
dhariji v. Romanliilji Gossami (8), in 
the view I take, it is unnecessary to rely 
on the principle which their lordships 
there applied. Moreover, as Greaves, J., 
has pointed out, this is not a suit for the 
possession of the thdkurbarl andthe Tin¬ 
ker is not put to any election between 
conflicting rights, or between r e rm ii.ing 


_ (*) *371 *7 C - 3.'*3lnd. Jur. axx;^ Sar. 

P, C.J.a^o; 8Ind. D«c, 541 (p. C). 


permanently in the thakurbati and being 
removed tl erefrom every third ye. r. If 
he h d to 2 ec f , which of the shtbt-i:b is to 
speak for 1 im ? It w: s surge ted :cr 1 be 
appdl.nt, th-1 the vTwso: the m jority 
shou d prevail, l itt, as I understand the 
matter, the system of rotation which has 
b^en introduced amounts to a partit on of 
the office of stub.Al aidl do not know 
whe'h'r Mr. B >se's scheme provdes for 
meetings o l the separate holders of ihc office 
for the purpose of discussing and deeding 
disputed or d.fficult quest:ons of adminis¬ 
tration. 

No doubt it would be pe&siwi exempli 
that a deity should consent to Le the 
recipient of a gift and should refuse to 
be bound by any valid conditn n am exed 
to it. But the whole question her fc is 
whether the condition is vc lid or not. 

There remains the seventh issue, cn 
which, as I have said, we have not the 
advantage of the learned Judge e dtcsicn. 
I gather lhat since their establishment, ihe 
three deities have been treated as com¬ 
panions . They have occupied the same ap- 
payments They w<re instilled tog el her 
i.i the thikurbari,and in the issue itself 
as drawn, no doubt with the cmtumi.ee 
of the parties, the Thakurani is dtiCiil < d 
as the consort of th c Thahur. In the 
ciicumstri cts, 1 should be* «itr»n ely loth 
to he part> to any order which would ad¬ 
mit of tffiir being separated and cccupyirg 
different abodes. In my opinion -tiny 
should notin this respect he differ fit 1a 1 ly 
treated. The location of the Thakur in 
the thikurbtiri appears to 'ntolve ihe same 
location for the Thakurani ar d the SaJig- 
ratmila. The cons'derations, therefore, 
wh : chgovern the Thakv.r aTe also e.\ pli¬ 
ca ble to h’s companions 

In the result, differing with jrcat res¬ 
pect from the learnt d Judge. I come to 
the conclus : on that the suit should te dis¬ 
missed with ccsts in this Court and in the 
Trial Court. 

Sanderson, C. J.—I airee. In my 
judgment the real quest-'on in this 
case is whether Jadi.lal. ; n his capacly 
o r shtb lit. was empowered to :.cc«pi on 
behalf of th, Thakur the condil ion . wh ch 
he, as donor of the properly, attached to 
the gift in the deed of 26U1 April 1888. 
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I aereethat the tes* is whether the con¬ 
ditions were fo* the benefit of the Thoku . 
In my judgment they were. 

Some of the reasons therefor have i * 
stated by my learned brother, and I nee 
not repeat them. The main reasons. v 
influence my mind in this res wet, are tnat 
the premises were undoubtedly, err.men y 
suitable for the worship and location 
tbeTh^kur; and. it is to be noted that 
the d?ed did not absolutely prohibit the 
removal of the Tbakur butprov-d-d 
for its removal in the event of the p to\ - 
sion of another suitable thakurban o *. 
value, the same as or greater than, e 
value of the premises comprised in 
deed 

I aeree that the appeal should be allow¬ 
ed with costs an d the suit dismissed witn 

costs in tbe Trial Court. 

Appe.il allowed. 

W. C. A. 
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A person who accepts a profit for l.imscli in 
matteriu which he is acting as an agent foranotner 
is bound to account to his principal for that prone. 

[p.841,col. 2.1 . . 

* A contract for the sale of sovereigns at market 

price'is legal, fp 841, col. 1 ] , . 

■ Shrinioasad.is Lettish minor a van v. Rotnchandra 
Ri'ntr at, an das, 52 li.d. Cas. 546; 44 B. 6; 21 Bom. 
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* Bach pW in a mcmorai dnm of appeal rl on.a 
raise a ;pe<ific issue. A coni’ o; it* pV a d' a 1 g 
with sev< 1a i nd is oj« 11 i< s. r. : oi f ol je*1 < 1 , 11 d 
a m-meranduinoi aproal eenfa nirg .‘u<h a F lta 
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Appeal from a deerre of the Sub- 
ord ro.te Judge, Kher . dated tle2<) 

M Messrs.' H. K. G 1 osh and H.r Cobind 

D.ival for the Appellai ts. , 

M s sis. Ham Bharosc /.of and Raj Narain 

Sh«kh. for tile Respondents. 

JUDGMENT.—T 1 is is r.n appeal |n» 
complicated case for the balance ah'fed 
to be due oa a secernent of ar 'T u “ ts 
between the plaintiffs and the defendants 
I he appeal is hy the defendants. The 
nlunfiffs ha ve filed cross object o n s. Both 
parties carrv on business as cemm ssion 
agents and Vain dealers. The plamt^s 
are tbe proprietors of four aibeun- 

^Gatrumal Debi Charan carrying on husi- 

Manna" k Lal'F^eh Chand carrying on 

bU GaUumal DeSchand carrying onbusi- 

ne GaUuu"rKa^haija La! carrying ontusi- 
ness in Horgaon. , • urder 

The defendants also do business ttraer 

two direrent trade nam°s, name y, the 
’ 1 li R.nke Lnl Banwari Lai end 

Banwari L® sfe Ram, both at Bareilly 
The transactions between the ‘ t . 

wa5 & * -”i 

de ^inTn’t b y eh ^ues. of jurisdiction and 

Vm ; tation weie deeded by me on 7 b 
nm.tation ^ 1h t l5me it was frund 

Ma «?rv to send back tie case to c>m- 

Tfc the cross-examination of a particular 
P ftness and to allow the defendants to- 

m objections to the report of a Cont- 
* fssioner wl o had be. n appointed to fO 
the accounts. Ml this has now been 
,nto a the lei ed Judge has re-sul nut. 

f e Tt Wccot.1 with t he additions ev d. nee 

I hs r.-manl finding. As was noted n 

£?.*;: sxa 

^ n thTmVmorOu mo^appeal in addition 
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to the issues raised by the plaintiffs cross* 
objections. Besides these certain new issues 
hive been introduced by the objections 
n ow filed to the Commissioner’s report. 
In the memorandum of appeal,paragraph 7, 
a general allegation was taken that the 
report of the Commissioner is wrong and 
incorrect in several particulars. 

I take first the objections to the Com¬ 
missioner’s report. The objections pressed 
are four in number. The first is that the 
Commissioner has erred in the calculations 
of interest. The main objection is to 1 is 
allowing compound interest. It is urged 
that compound interest was not specifical¬ 
ly claimed in the plaint, that no issue on 
this point was raised and that it is not 
usual to allow compound interest in the 
•ase ot firms having mutual dealings. On 
the other hand it is pointed out by the 
respondents that compound interest was 
claimed in the plaintiffs’ account-books 
which were filed with the plaint and that 
no objection on this score w; s taken by 
the defendants. Indeed the plaintiffs equal¬ 
ly with the defendants rely on the fact 
that there was no dispute on this point 
and no issue framed in the Court below. 
Compound interest was allowed under the 
orders of the learned Subordinate Judge 
and the strongest point in favour of the 
learned Subordinate Judge’s decision is 
that the second defendant has himseli 
admitted in his evidence that his firm 
used to calculate interest on sums due 
to the plaintiffs with 5 early rests. Jn 
view of these facts it is impossible to 
disturb the learned Subordinate Judges 
finding. 

A subsidiary objection is taken with re¬ 
gard to interest that in certain cases in¬ 
terest has been allowed to the plaintiffs 
beyond the date on which money was re¬ 
mitted by the defendants to the plaintiffs. 
The only concrete instance brought forward 
to support of this was of a sum of 
Rs. 3,550 relating to the Hargaon shop, 
which it is stated was not credited till more 
than a year after its receipt. The plaintiffs 
had no difficulty in showing from their 
books that this amount together with a 
turn of Rs. 1,490-11-0 relating to theTakim- 
pur shops which was paid at the same 
time was credited in the account of that 
shop on the date o n which it was paid in. 
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The delay which occurred was in transferring 
that portion of the amount which related 
to the Hargaon shop. The appellants* 
learned Counsel admits thst be cannot claim 
anything in regard to this item and states 
that he has only brought it forward to 
show the general unreliability of the plaint¬ 
iffs* account books. In view of the circum¬ 
stances shown it does not, however, appeal to 
suppoit the conclusion wliich he wishes to 


draw from it. . . 

The second objection is one claiming an 
item of Rs. 117-3-0 as due to the defend¬ 
ants on account of commission for grain 
sold by them for the plaintiffs at Bareilly. 
The objection is based on a particular 
entry in the plaintiffs’ roznamcha, Exhibit 
8, crediting the defendants with an item 
of Rs 90 on account of commission. 
It is admitted that there is no evidence 
to support the claim to the remaining 
Rs. 27. The materials for deciding on this 
claim are altogether inadequate. Iso 
objection regarding it was taken before 
the Commissioner and there is no reference 
to it either in his report or in the decision 
of the learned Subordinate Judge. I* 
appears to me impossible to say that tl is 
item may not have been taken into 
account in some form in the very lengthy 
and complicated account which has been 
prepared and on the materials put. before 
me I am not prepared to allow this 

objection. _ 

The third objection is to a sum of Rs. 125 
allowed by the Commissioner against tie 
defendants on the strength of an entry 
in the defendants’ own accounts showing 
this sum as due to the plaintiffs. The 
appellants’ complaint is that as the 
accounts have been prepared on the basis 
of the plaintiffs' account-books in which 
this item is not found, it should be assum¬ 
ed that it has been taken into account in 
some other form. Now on the very date 
to which this credit relates a considerable 
sum is entered to the credit of the defend¬ 
ants but this sum is, as was found on 
Issue No.15, Rs. 127-8-oshoTt of ♦heamount 
which the defendants actually paid. There 
is a strong presumption that this difference 
represents the item in question and that 
the small difference of Rs. 2-8-0 is due 
either to mistake or to a difference be¬ 
tween the parties as to the exact amount 
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to be credited. The learned Subordinate 
Judge has credited the defendants with the 
sum of Rs. 127-8 o in deciding I ssue 
No. 15. They are not entitled to get this 
Rs. 125 in addition. The objection, there¬ 
fore, fails. 

The fourth objection relates to a sum of 
Rs. 415 it-o. This sum was allowed by the 
Court previous to the appointment of a 
Commissioner. The latter on examining 
the accounts found that one of the items 
composing it was shown in the plaintiffs’ 
books and that the amount was not really 
due to him. The pla ; ntiffs do not before 
me contest the correctness of this finding 
of the Commissioner. This objection is, 
therefore, allowed. 

Plea No. 3 of the memorandum of appeal 
ran as follows:—‘‘That the Couit below 
should have decided Issues Nos. 6, 7, 8, 9, 
10,12 and 13 in favour of the defendants- 
appellants.” 

I may note in passing that a memoran¬ 
dum of appeal drawn up in this way is 
open to serious objection. Each plea 
should raise a specific issue. Appeals drawn 
up in this way are liable to be returned for 
amendment. The best way of dealing with 
the matter will be to take these different 
issues seriatim. I take them in the order 
in wh ; ch they were taken in argument. 

Issues Nos. 1, 11 and 12 were tried to¬ 
gether in the Court below and the appel¬ 
lants’Counsel has argued these first. 

Issue No. 1 was a general issue as to what 
amount was due. Issue No. 11 relates to a 
number of items contested in paragraph 17 
of the written statement. Issue No. 12 is 
whether the defendants were entitled to 
credit for the value of 1366 bags of theirs 
said to be in the plaintiffs’ possession. 
The issues have been pressed only ?s to 
certain specific items. 

The first of these items is a sum of 
Rs. 488 on account of 244 sovereigns re¬ 
ceived by the defendants as agents of the 
plaintiffs. Rs. 750 were claimed but 
Rs. 488 only were allowed. 1 be allegation 
is that these sovereigns had a premium 
value above their normal value of Rs. 15 
to the pound. The lower Court has valued 
them at Rs. 17 and allowed the plaintiffs 
Rs. 2 per sovereign. The defendants deny that 
the plaintiffs are entitled to any permlum 
and contend in the alternative that the 


amount allowed is frr too high. It was no 
part of their case that traffic in sovereigns 
was illegal, indeed the second defend- 
ant has admitted that his firm was in the 
habit of selling sovereigns. The po ut was 
suggested by the Couit in the course of the 
argument but it is brought to my notice 
that the Bombay High Court in Shrinivasa - 
das Lakshniinarayan v. Rainchandra Ram- 
rattandas (1) has decided that a contract 
for sale of sovereigns at market . price is 
legal and for the purposes of this case I 
ac-'ept the correctness of 1 hat ruling. The 
defendants’ cise s tint there is no proof 
that they sold these particular sovereigns 
at a profit and if the sovereigns had a 
value above their currency value at which 
thev were accejited the plain - iffs have no 
chim to it. It is proved that the persons 
by whom the payments were made paid 
1 heir debts in gdd a s a 11 inducen ent to 
the defendants to trade with them in 
future. That being so, the defendants 
are in the position of persons who 
have accepted a. profit for them¬ 
selves in a matter in which they were 
acting as aeents, and according to a well- 
established princip’e of law they are bound 
to account to their principles for that pro¬ 
fit. There remains the question of the rate. 
It is amply proved by evidence, which I 
need not set out here as the plaintiffs 
accept it, that at the time when the money 
was received the value of the sovereign 
was about Rs. 15-4 0. The plaintiffs rely 
on the fact that its value rose greatly 
at a later date, but the point of time to 
be considered is the time when, the grati¬ 
fication was received. The plaintiffs are, 
therefore, entitled to 4 annas per sovereign 
or Rs. 61 in all instead of Rs. 488. 
They are, therefore,entitled to a deduction 
of Rs.427 from the amount allowed by 
the Court below. 

The next item is o n e of Rs. 249 allow¬ 
ed by the Court on account of refund of 
Railway freight. The plaintiffs sold grain 
to Satrans & Co., and paid Railway freight 
on it. Eater on it was found that there 
had been an overcharge and Rs. 249 wai 
refunded by the Railway to Satrsns & Co., 
who efund -d it to the defendants. The 

# 

(x) 5a Ind. Cas. 346; 44 B. tj at Bo». L. R. 
7S8. 
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(acts are clea r and in face of the second 
defendant’s admlss'on of liability it is 
impo-sible for the defendants to contend 

seriously that they are not liable. 

A lar, r e number of consignments are 
ducissed unler tue head of costs of bags. 
Two onlv of these are now in dispute. 
The fust is an item of 251 bags due 
from the firm of Jadu Ram-Ram 
Kumar. This has been charged to the 
defendants on a finding that the firm 
of Jadu Ram-Ram Kumar is really an 
alias of the defendants. The evidence m 
support of this is realiy aery thin. In the 
first place there is no allegation to this 
effect in the plaint. The lower Court 
relies 011 a statement in Exhibit Y4. a 
list filed by the defendants, and on the 
fact that the second defendant did not 
deny in his evidence that he was liable for 
that debt of this firm He was not ask¬ 
ed about it and no argument can be 
based on his silence. The reference in 
Exhibit Y \ amounts to no more than 
this that Jadu Ram-Ram Kumar have 
delivered to the defendants a certain 
q uantity of bags for which the defendants 
are liable. There is no admission of 
liability as to the balance of 251 bags 
which the defendants did not receive. The 
defendants are. therefore, entitled to suc¬ 
ceed on this objection and are entitled to a 
deduction of Rs. 125-8-0 at the rate of 8 
annas per bag wlrch is the rate allowed 
by the lower Court. 

The other disputed item is one of Goo 
bags which the defendants received from 
Sitrans & Co., on the plaintij-.s* account. 
The receipt of these bags is admitted. 
Defendants point to an entr3 r in the 
plaintiffs* accounts showing that on an¬ 
other occasion the plaintiffs received 6< o 
hags from Satrans and Co., and argue 
that these bags must have been received 
on behalf of the defendants. They urged 
that there was no evidence that the pont¬ 
iffs had independent dealings with Satrans 
and Co. In fact there is such evidence. 
It is detailed n the learned Subordinate 
Judge's judgment and the appellants are 
unable to explain it away. This object on 
fails. 

s# )• 4 + • • • » 

The plea on Issue Iso. 6 was that the 
plaintiffs h.d failed t-. accoi nt for 590 
maunds of grain bought by the plaintiffs on 
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the defendants' account at Eakhimpvr and 
R.rga.on. Tb s total ii cli cks a large 
number of items most of which are not 
now in dspute. The controversy turns 
on two points 

{a) Whether the allowance for karda 
dhalta on certain accounts of grain, especi- 
ally maize, shoild be at one seer pe f 
maund or one and a quarter seers as 
allowed by the Court, n respect of grain 
purchased by the plaintiffs for the defend¬ 
ants. This hard a dhalta is a sort of com¬ 
mission paid in k : nd by the stiler accord¬ 
ing to trade custom. If the contrc ct is 
for forty seers the seller actually del:vers 
41 or 41$ seers as the case may be. The>' 
direct evidence on this issue is all in 
favour of the plaintiffs. The appellants 
want the Court to presume that the Tate 
must be the same in respect of all kinds 
of grain and at all places,and that because 
the plaintiffs have admitted that the rate 
was one and a quarter seers in respect of 
wheat, therefore, it must have been the 
same in respect of maize. I not pre¬ 
pared to draw any inference and the otlcc- 

tion fails . 

[h) After allowing foi specific items 

there remained a deficiency of 225maunds 
which the Couit has found to be due lo 
siftinc. The defendants refused to admit 
that the plan tiffs sifted grain on their 
instructions, bi t Ihe fr.ct li*'.s been ex- 
illicitly admitted by the defendant No. 2 in 
his ev dtnee and in addition several .etters 
from the defendants to the plaintiffs have 
been proved contain ng definite instructions 
to the plaintiffs to sift the grain before 
despatclrng it. The loss from dft ng is 
very small n proportion to Ihe grain in¬ 
volved not being more thin 7 chlotahs 
re r maund. The learned Subordinate 
Judge’s finding on both branches of this 
issue is correct and I mainta n it. 

Issue No- 7 has not been argued. -Ap¬ 
pellants' Counsel said that be did not ex¬ 
pressly abandon it tut as he offerred no 
argument upon it it is not necessary for 
me to di cuss it. 

On Issue No. 8 the d ; spu 4 e is whether an 
amount of Rs. 949-12-0 is die to the 
d«* r end r nts on account of a debo^crcy ’n 
gra n s^nt by ihe pi .in'iffs to out*, de 
firms index the defendants nstme- 
tipns. In the defendants* written *tate- 
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ihent the allegation was that th s 
deficiency was due to f he pla nt Its 
adulter it ng the gra n wih n ud r.nd rotten 
and worm-eaten grain. The evidence f hows 
that there is commonly some deficiency in 
the case o c grvn sent to big Ports like 
Bombay and Karach ow ng to the exami¬ 
nation of the grain at the e places being 
more rigorous than that to wh ch it is 
subjected by an u,>-country trader. Ihe 
evidence also shows that such loss s borne 
by'the seller and not the agent. The 
defendants* case : n this Court :s that it 
th?plaint.'ffs si f ted the grain, as they say 
they did, there, should have been no 
deficiency. The appellants’ Counsel was 
unable at first to teU me what proportion 
the deficiency amounted to but on a 
calculation being m? de n Court .t was 
found to be only between 1 and 2 per 
cent. The evidence which the appellants 
had been laying be f ore me oi their own 
witnesses, g., D. No. 1 of the Bareilly 
commission witnesses and Amar Nath, 
ointed to this as being the normal rate, 
here is therefore, no reason for d'sturbing 
the learned Subordinate Judge's hud ng on 

th’s issue. . 

’ Issue No. 9 was whether the plaintiffs 
Were entitled to hateti and bitla khat<* at s 
percent. When the case came to he argued 
in the Court below it was found that the 
plain i *s hid made no such ch rge and 
the de end'.nts wanted to raise r n enircly 
different p 1 ea —tide lower Court’s finding 
on Issue No. 9. This was rightly disallowed 
and Issue No.9 does not arise. 

. Issue No. 10 relates to the same item as 
the fourth objection to the Commis¬ 
sioner’s report and has already been 
decided. 

Issues Nos. 11 and 12 h?.ve already been 
dealt with. 

Issue No. 13 was not argued. 

This, therefore, completes the determina¬ 
tion of the defendants* appeal. 

The cross-objections which have been 
urged are six in number.— 

(1) Issue No. 4 in the Court below is: 
“Are the plaintiffs entitled to interest at 
twelve annas per cent, per mon'h in 
respect of the Gatrumal Debi Ch .ran and 
Gitrumal-Kanhaiya Lai shops?” Interest 
his been allowed in respect of the o'her 
shops at twelve annas hut at seven annas 


n'ne yves in respect of these two shops. 
The partes h;.\e changed :idcs ince • he 
argument on the sixili i.-.-ue and the pla nt- 
ills adopt a s m 1 r argument to that 
used by the de r cnd; nl.v on lh;.t part of 
the case, namely, thattheie s a presump¬ 
tion that the same Tate o ntere.st appled 
to all the shops. There might be such a 
presumpt on it there weie no evidence, 
but the facts o' this case ra ; ,e a slrom or 
presumyvticn the other way. The account- 
hooks show, and the pla nt ffs had to 
admit, that in respect o' the*e 5 boys 
interest was or g nally charged at seven 
annas nine pies. lie alleged a definite 
agreement to change of Titerest. The 
leaned Subordinate Judge has di-helie\cd 
him and there :'s no o<her e\idcnce n 
support of his statement. The aliped 
agreement was not in wr t ug. It wa s not 
even ment oned n the account?. There 
is a presumpiion that the same rate ol 
interest continued unt'l there was a definite 
agreement superseding it. This olject.on 
fails. 

The second objection, forming part of 
issue No. 11 in the lower Couit, relates to 
6. o bags sent to the plaintiffs through 
the firm of Farang3 Lai at Bare Jly. '1 he 
question at issue is whether the firm of 
Faranga Lai sent these hags on behalf of 
the de r end.nt s . The Court be’ow has 
found that they did. The pla'ntiffs denied 
it but it has been proved by witnr:se 6 
in the employ of Faranga I.al’s firm. 
Their statements are aga’nst the interest 
of the firm wb ch they reyre c ent tut I can 
find no reason why they should rot h e 
accented 1 re.iect th s ol jeclion. 

The third object on (Lsue Ko. 14 in the 
lower Court) re’ates 1 o a very small 
amount, Rs 5 ^- The pla'ntiffs sent a n il 
receipt to the defendants with instructions 
to realise Rs. 75 fiom the firm of Batu 
jRam-Prag Das upon it. For some reaion 
which has not been explained cnly 
Rs- 7 °^ were realised. The defendants 
hive been charged with the sum wh : ch 
they actually received. Plaintiffs wish to 
ch'.rge ihem with the whole, i. e. Rs. 755; 
no evidence was offered on the point, 
pi int ff s argue that the de endants rught 
not to have h nded over the rail receipt 
without receiving the fu:i amount. It 
may equally well he that it was a matter 
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of mutual arrangement between the parties 
at the time. The transaction took place 
a very long time ago and in the absence of 
an/ evidence, even that oi the plaint'ffs 
themselves, or any cross-examination of 
the defendant No. 2 on th : s point, I am 
not prepared to draw inference that the 
defendants acted improperly in the matter. 
This objection also fails. 

The fourth objection is that the balance 
of bags due from the defendants should 
have been charged to them at Rs. 75 P er 
100 bags instead of Rs. 50. The bags were 
received and sent in connection with many 
different consignments extending over a 
long period. The price varied rreally in 
different years, being less in the easier 
years and greater in the later, and 3 ny 
rate allowed must necessarily be in the 
nature of an estimate. Most of the bags 
were received in the earlier years when 
the bags were cheip, and the learned 
Subordinate Judge has given good reasons 
for the rate he has allowed. The principal 
argument before me has been that the 
defendants on their side cla'med a balance 
of bags against the plaintiffs and in doing 
so valued them nt Rs. 60 per 100. . This 
fact is not conclusive—most parties in 
litigation attempt to claim too much—and 
it was admitted in argument that the 
defendants' claim related to the time 
when the last transaction between the 
parties took place. I find no sufficient 
ground for disturbing the Subordinate 
Judge's finding. 

The fifth objection is that interest 
should have been allowed on the value 
of the bags frem the date when the last 
transaction between the parties took 
place. This claim was put foi wa rd in this 
Court for the first time. As long as 
accounts were not settled between the 
parties probably neither party exactly 
knew how many bags were due to be 
delivered. On the whole I see no reason 
to allow this item. 

The sixth and the last objection relates 
to 343 maunds of grain which it is alleged 
the defendants received for sale on th® 
plaintiffs’behalf and failed to sell. This 
puint was considered by the learned Subor¬ 
dinate Judge under Issue No. 11. He found 
that the alleged deficiency included the 
weight of the bags and the allowance on 


account of karda dha It a , which togethef 
reduced the deficiency to 158 maunds. 
This deficiency is out of a total of 6853 
maunds. The learned Subordinate Judge 
further finds that the weight has been 
calculated by the plaintiffs on the basis 
of the Railway receipts and that this weight 
is arrived at by weighing one or two bags 
out of a consignment and is, therefore, 
only approximate. There is also usually 
some shortage owing to loss in loading and 
unloading, loss in transit and damage by 
insects. He considered that a shortage of 
158 maunds out of nearly 7000 maunds 
is not surprising. He is not prepared to 
accept the weights slated by the plaintiffs 
as absolutely accurate. The plaintiffs 
before me admit th e force of this reason¬ 
ing, hut rely on certain letters cf tho 
defendants in which the weights of par¬ 
ticular consignments are stated. These 
weights are in excess of the weights 
shown in the defendants' accounts. Thus 
in the case of Exhibit 28 the weight is 
11 maunds 6 seers whereas in the corres¬ 
ponding entry in the accounts the weight 
is 9 maunds 38 seers. Exhibit 24 gives 
a weight of 36 maunds 2j\ seers as 
against 30 maunds shown in the account. 
These are the only letters contain’ng 
admissions of definite weights of gra<n. 
The deficiency in value on these l wo con¬ 
signments is Rs. 29-3-0. 

The defendants have cited three other 
letters. Exhibits 26,29 and 31, in wlich 

the account was stated according to the 
number of bags and not weight. In the 
case of Exhibit 29 the deficiency alleged 
is trifling and has not been clearly estab¬ 
lished. In the case of Exhibit 26 the 
defendants calculate a minimum rate of 
grain of 2 maunds and claim Rs. 39 on 
10 maunds. The price per maund in each 
case is stated in the letter- In the case 
of Exhibit 31 about which the defendant 
No. 2 was also cross-examined, there is a 
deficiency of 82 maunds valued st 
Rs. 312-6-0. The defendants could furnish 
no explanation of this deficiency. Adding 
up these items and neglecting odd annas 
the plaintiffs are entitled to Rs. 

Some other items have been claimed by 
the plaintiffs tut Ihey ere tot supported 
by letters and they are r.ot proved. 
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The Jesuit is that neglecting odd annas 
I decree the appeal to the extent of 
Ki. 968 and the cross-objections to the ex¬ 
tent of Rs. 380. The parties will pay a nd 
receive costs in proportion to success and 
failure on both the appeal and the cross- 
obj ections. 

z. k. Appeal partly allowed. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil Jurisdic¬ 
tion No. 28 OF 1920. 

July 11, 1921. 

Present:— Sir Lancelot Sanderson, Kt., Chief 

Justice, and Mr. Justice Richardson. 

RUNG LAL KALOORAM— Appellant 

versus 

KEDAR NATH KESR 1 WAL— 
Respondent. 

Stamp Act (II of 1899), s. 36—Arbitration— 
Submission unstamped — Award, validity of. 

An award following upon an unstamped written 
agreement to refer the matter to arbitration cannot 
be questioned by any of the partits to the reference 
on the ground of absence of payment of stamp 
duty, by reason of the provisions of section 36 
of the Stamp Act. [p. 846, col. 2.] 

Appeal from the judgment of Mr. Justice 
Qhose, dated the 15th January 1920. 

The Hon’ble Mr. T. C. P. Gibbons, 
f AdvOcate-General and Mr. S. N . Bannerjee, 
for the Appellant. 

Messrs. Zorab and S. C. Bose, fer the 
Respondent. 

JUDGMENT. 

Bonder ion, C.J.—This is an appeal from 
the judgment of my learned brother Mr. 
Justice Ghose. 

The main object of the suit was to set 
aside an award which it was alleged by 
the plaintiffs was void, unenforceable and 
in no way binding upon them and 
they asked that the award should be 

cancelled. 

The facts to which it is necessary for 
me to refer for the purpose of my judg¬ 
ment are as follows The plaintiffs and 
the defendant agreed to submit a dispute 
about some bales of goods to two persons. 
The agreement was in writing and it was 
lipoid by Rung Lai on behalf ef the 
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plaintiffs aud by Goberdhoue Khemkar 
on behalf of the defendant. The document 
is set out at page 24 of the paper-book. 
It was an informal document but it was 
not disputed in this Couit that it was an 
agreement to refer the matter in dispute 
to the arbitration of the two individuals. 
These two persons made an award, and it 
was endorsed upon the document which 
contained the submission to arbitration. 
It was signed by the two arbitrators. 
That award was filed in pursuance of 
the provisions of the Arbitration Act. 
This suit was brought, as I have already 
said, tor the purpose of having it declared 
that the award was void. 

Several grounds Were relied upon in the 
Court of first instance which hate not 
been relied upon in this Court; and, the 
only ground upon which the learned Ad¬ 
vocate-General has relied in this Court is 
that the agreement containing the sub¬ 
mission to arbitration did not bear any 
stamp at all, and his argument is that 
inasmuch as it did not bear a stamp it 
wa a not open t o the arbitrators to a ct upon 
it, that they had no jurisdiction to ent t r 
upon the arbitration and consequently had 
no jurisdiction to make an award ; and 
that upon that ground the learned Judge 
ought to have decided in favour oi the 
plaintiffs. 

There is one matter to which I ought 
to refer which to my mind is incidental 
to .the main matter; at the trial the 
learned Judge insisted upon the docu¬ 
ment in question being stamped. The 
learned junior Counsel who was appearing 
lor the plaintiffs tendered the document 
as a piece ol paper bearing the signatures 
of the arbitrators and pointing out that 
it was not stamped. Then the learned 
Judge insisted upon one of the parties 
stamping the document and paying the 
penalty. The reeult was that the plaintiffs 
under those directions paid the stamp 
duty and the penalty which amounted in 
all to Re. 5-8, the amount of the stamp 
being 8 annas and the penalty Rs. 5. 
The learned Advocate* General urged 
that in this case inasmuch as the plaintiff 
were alleging that the award was invalid 
by reason of the submission bearing no 
stamp, the learned Judge ought not to 
. have insisted on the document being 
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stamped. On this occasion, I do not in¬ 
tend to ex ress an> opinion as to whe¬ 
ther the learned Judge w«..s right on that 
point ind for the pur ose ot my judgment 
I propose to assume that the learned 
Advocate-General’s argument upon that 
point is correct and to assume th..t this 
stamping of the document in the Court 
before my leaned i rother Mr. Justice 
Ghose does nut afiect the point which 
he h s argued in this Court, namely, 
th .t inasmuch as the document con ain- 
in* i he submission wun presented to the 
arbitrators c id not be r a stamp, they 
had no ju isdiction to act uj on it. Ihe 
matter depends first upon ti_e i ro«isions 
of the Arbriration Act an t irom those 
provisions it is clea: that ‘ submission . 
means a “ writ.eu agreement to submit 
p «.sent or future differences to aibitra ion, 
whether an arbitrator is named therein 

or not.” . , ... 

In this case there is no dispute that 

th.re was a written agreement s.gned by 
or on b.-.al' ol the pa. ties concerned and, 
thueforc, so lai as the Ari it a ion Act is 
co nc er .td there was a go,.d subn ission to 
r.ibitr..lion upon whic:i the aibitiatois 
were entitled to act and to make an 
award. But it is in Aspect of the r re¬ 
visions of the Stamp Act that the point 
arises. By section 35 of u e Indian Stamp 
Act, it is provided ’ No instrument 
cliargea: le with duty shall be admitted 
in evidence for any purj ose by any per¬ 
son taring by 1 w or consent, of parties 
authority to ie.eive eviutnee, or shall be 
acted upon, rtg stored or authenticated by 
any such peisun or by any public 
officer unless such instrument is duly 
•tamped. ,f 

The first thing to notice about tl is sec¬ 
tion, in my judgment, is that theie aie 
two cks.es of p^isous ird cated ly tl is 
aectiou—first, a person having by law 
or consent of parties authority fo 
receive evidence and secondly, a public 
officer. » # • 

• We are not concerned in thi6 casie with 
“pub.ic officer;” we are concerned 
witu a person or persons having by Con¬ 
sent of parties Ku honty to receive evi¬ 
dence. Th e instrument in this case is i.ot 
stamped a..d, therefore, unc.er the pro¬ 
visions of the first part of section 35 it 
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should not have been admitted in evidence 
by a p.rson having a.thoiity to receive 
ewd nc.- or acte l upon by such perstn. 
That section seems to me to in ply ti ut 
the insliun enc which is referred to in the 
section is otic which in th_* fir^t inst i ce 
is to b_- received in e idence before it 
can be ac.ed t pon. Whether that le so 
or not, i . my judgment in this case the 
s bnisrion to arbitration must 1 a e le.n 
put in evidence before the a - bitrat rs, 
before they could z>ct uj on it. 'Ihe sub¬ 
mission—the agreement in writing— must 
b produced to thearbiua ors j nd if thty 
are not salisfi d as tt# the ix ciiion of 
the document, it is necessary that the • xe- 
cution of th: document should be proved 
before tic arbitrators. In ; nv eve, t it 
seems to me clear th,.t the submission in 
tnis case was a document which had to 
be put in evidence before the arbilra ors. 
It was their duly to see that it wasiro 
perh stamped. It w ,s i.ot stamped- If 
an objection h d been t .ben :.t the trn.e 
then the proviso to section 35 w.,u d . ave 
c ,me into lorce, and u on \ aymeiA of the 
stamp duty un , turn p.mlt> th.. instrument 
would love been admtted in evidence 
in accordance with the proviso. That was 
not done. It is necessary, therefore, to 
refer to another section—section 3 ° 
which provk.es, “ wheie an ins'run ent 
pas been admitted in e.idence, such ad¬ 
mission shall not, except as provided in 
section 61. be called in question at any 
stage of the same suit or proceeding on 
the 0 round that the in-trument has not 
been' duly stamped.” The provisions of 
section 61 axe not material to the question 
which arises in 1 his case. The submission 
was, in my judgment, admitted in evi¬ 
dence by the ; rbitia'ors, end Laving hern 
admitted in evidence by the arbitrators, 
it was not open to either of the P ar ^f s 
to cal in question such admission in the 
arbitration proceedings cn the ground that 
the subn.i.s on l ad nut le^n c uly stampen. 
The av. an., th.re,ore, which w. s m. de upon 
the submission, was, in my judgment, a 
valid award. It was filed in accordance 
wita tbe provisions of the Aibitra 
Act. In my judgment it is not now C P< 
to the plaint ffs who are 3 arties to 
submission, and who thereby aglet dto v 

aiatter being referred to the arbitigW 
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of the two arbitiati-rs and who raised no 
ob.ec ion to the a reeme.it containing the 
submission being admitted in evidence, 
to rely upon the i .ct that the subnotion 
bor; no stamp, for the purpose of shew.ng 
that the award w.is invalid. It h»s to 
be remembered that the provisions in the 
Stamp Act w^re passed for the purpose of 
projectin' t. e revenue and, in mv judg¬ 
ment* 'he words, whi.h have been relied 
upon b/ thi learn-d Advoc te-General of 
Section 35, und*r the c remittances of this 
case and having regard to the proviso of 
section 3 s and thj term? of section 36 of 
the Stamp Act, have r.ot the effect of 
rendering the aw;.rd invalid. 

F<lthe^e r.asons in my judgment the 
1 ar.ied Judges decisi -n skoHd be upheld 
and this appeal suould be dismissed with 

costs. 

Richardson, J.—I agree. Ti e tubrnissoii 
to atbi iatio.i (perfectly grod submission 
under ihe Indian Aibitration Act, 1899) 
w.is charge..Lie under the Ind an Stamp 
Act, 1899, Wl 'h a duty of eight annas 
anl should have been stamped accordingly. 

It bore no stamp. Nevertheless it was 
received and i.cted upon by tl.e arbi¬ 
trators. Apparently, their attention 
was not drawn to the point. Ti.ey made 
their award. The awad was filed in 
■ Court and became enforceable as a decree 
under section 15 of the Arbitration Act. 

• The learned Advocate-General has con¬ 
tended that the submission was invalid be¬ 
cause it was not duly stamped. He argues 
that the proceedings founded on the sub¬ 
mission are thereby rendered wholly void 
and of no efEeet and that the plaintiffs are 
entitled to succeed in this suit on that 
ground alone. 

To my mind, however, the terms 01 
section 36 ol the Stamp Act are sufficient to 
show that no such inconvenient result is 

entailed and that the want oi a stamp did 
Hot goto the jurisdiction ol the arbitiaior 
to make an award. 

A failure to comply with the Stamp 
Act may doubtless entail a penalty unc.tr 
that Act. The uatuie and extent of any 
such penalty must depend on the relevant 
provisions, according to their tiue con¬ 
struction. Speaking generally, however, 
jthe object o the Legislature appears to 

b*ve been to secure the public rev enue so 


far as it is reasonably practicable to du:.o, 
and p v ima facie it would seem h roly 
reasonable that the whole of \ ossil h ex¬ 
pensive proceedings should be viti.-.U-d ;.i.d 
thrown away by the we.nl, e.s in thisci.se, 
ot on eight anno star p. 

The learned Ad\ocate-General relics on 
the imperative language ot section 35 - 11 
that section stood alone, there mipht be 
more force in the argument addressed to 
us but section 35 must be read with 
section 36. 

Section 35 seems to be based upon the 
assumption that eveiv "person ha\in« by 
law or consent of parties authority to re¬ 
ceive evidence’* knows the low and will 
apply it. On that assumption, such per¬ 
son is given no discretion. He is not to 
admit in evidence tor any purpose or to 
act upon any instrument char* eoble wilh 
duty, unless such instrument is duly 
stamped. That prohibition is subject to 
certain provisos, among which :s proviso 
(a) Under that proviso, if the duty is 
paid, together with the prescribed pen¬ 
alty, the instrument is to be admit¬ 
ted " subject to all just exceptions.* 

I atn not very clear as to the meaning 
of these last words but nothing turns 
upon them in the present connect.on. 

In the present case, if the arbitrators 
had known the law and had insisted, as 
they should have done, on the duty and 
penalty being paid, nothing could have 
been said and all would have been well. 
The deficiency in the document would have 
been cured. # 

But while proviso («) affords an easy 
esca.pefrom th e consequences of the prohi¬ 
bition in the first part of section 35. 
the prohibition is nonetheless on that 
account definite and positive. An 
imperative d ity is apparently imposed 
on those who have authority' to rtceive 
evidence, and if section 35 stood by it¬ 
self, there might well be a ques¬ 
tion whit the result would be if the 
duty were not observed. At this point, 
however, the effect of section 36 has to 
be considered. 

The Legislature, as I understand the 
nutter, did not forget that those who have- 
authority to receive evidence might some 
times be ignorant of, or inattentive to, 
the requirements of tb$ Stamp Law* or 
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that difficult .and doubtful questions 
might ari^c as to the amount of dut> 
chargeable. Such cases are met by sec¬ 
tion 36 under which “where an instru¬ 
ment has been!admitted in evidence’ — 
that is where the instrument has been 
admitted in fact, whether in total or 
partial neglect of the provisions of 
section 35—“such admission shall not, 
except asTprovided in section 61, te 
called in question at any stage of the same 
suit or proceeding on the ground that 
the instrument has not been dul> 

stamped." _ . . .. , . 

Under that provision if any penalty is 

to be exacted, it can only be exacted 
under section 61. The revenue is then 
protected, so far a s it is protected by 

that section. . . 

In my opinion, once an instrument is 

admitted in evidence in any proceeding, 
either under section 35 or under section 36, 
it is available in that proceeding for all 
purposes as ii it had been properly.stamp¬ 
ed from the outset. The proceeding w»ll 
go through to a valid termination and can¬ 
not afterwards be challenged for want ot 
jurisdiction me rely by reason of non-com¬ 
pliance with the Stamp Act. 

Section 36 would be entirely nullified 1 
on the conclusion of the proceeding in 
which the instrument is admitted, the pro¬ 
ceeding could be set aside by a separate 
proceeding initiated by one of the parties 
on the sole ground that the person having 
authority to receive evidence had aarni - 
ed or acted upon an unstamped or insuffi¬ 
ciently stamped instrument. 

Reading sections 35 and 36 

and with the other provisions in Chapter 
IV of the Act, under the heading In¬ 
struments not duly stamped," I come to 
the conclusion that the Legislature did 
not intend that the admission of an in¬ 
strument not duly stamped should go to 
the jurisdiction of the Judge or other 
person admitting it. To my mind the 
language of the Act, fairly mterpre - 
td, does not lead to'that result but 
indicates the contrary. The revenue from 
stamps is sufficiently protected in other 

W3 VS 

In the present suit, the learned Judge 
acted under section 35, proviso (a) and 

1 >y his direction the plaintiff fa|d the 
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prescribed penalty. The present suit 
cannot, I think, be regarded as a subse¬ 
quent stage of the proceeding before 
the arbitrators, but it is not necessary 
now to consider whether the learned 
Judge was right iu acting under section 
35, or whether if so, he was right in 
making the plaintiff pay the penalty. 
If ths section applies, possibly the defend¬ 
ant who relied on the submission should 
have paid the penalty rather than the 
plaintiff who seeksto set aside the arbi¬ 
tration. It is not in the view I take 
necessary to decide any such question 
or to consider whether there is any 
other provision in the Act under which 
the learned Judge might more appropri¬ 
ately have proceeded. 

Assuming, however, that the learned 
Judge was at liberty to deaj with the 
document as lie did under section 3S fa) 
then without deciding the point I should 
be disposed to say that the document, 
having been admitted in the proceeding 
before him, could not be challenged in that 
proceeding lor want of the proper stomp 
and for th- purpose of that proceeding 
would fall to be treated as if it had been 
duly stamped from the outset. This, if 
correct, would be an additional reason why 
the appeal should fail. 

I agree that the appeal should be dis¬ 
missed with costs. 

Appeal dismissed. 

N. *. 


PATNA HIGH COURT. 

Skcond Civil. Appeal No. 232 OF S92U 

July 18, 1922. 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mu 1 lick, KT. 
MANBODH MISSIR— Plaintiff— 

Appellant 

sen us 

BHAIRO MISSIR and OTMEM— 
Defend ants— Respondents. 

Civil Procedure Code (AeiV iQoS), 

mi 4 . 18 , 0 . XlIIir.s—Dssnmimswhkk ***** 
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60 produced at first hearing—Documents produced 
in answer to case set up by defendant, admissibility 
•/. 

Documents which must b_* produced by a plaint¬ 
iff at the first hearing under O. XIII, r. 1, of the 
Civil Procedure Code, are all documents in the 
possession and power of the plaintiff on which lie 
intends to rely and which have not already been 
filed in Court and all documents which the Court 
has ordered to be produced. The documents upon 
Which he intends to rely must refer back to O. 
VII, r. 14 (2) of the Code which reters to the 
case where the plaintiff relies upon other docu¬ 
ments than those mentioned in the first clause as 
evidence in support of his claim. Those documents 
which are already put in the list must be produced 
at the first hearing if they have not already beui 
filed in Court and in addition all docummts must 
also be produced which the Court has old-,red the 
parties to produce at that time. fp. 851, col. x.] 
Documents produced by the plaintiff in answer 
to a case set up by the defendant fall, however, 
within clause (2) of r. x8 of O. VII of the Code, and 
need not have been entered in the list attached 
to the plaint, nor is it necessary to obtain leave of 
' the Court in order that they might be received in 
evidence, [p. 851, col. 1.) 

Appeal against the decision of the Sub- 
Judge, Shahabad, dated the 19th August 
*1920. 

Messrs. P. Lai , B. C. Sinha and Sunder 
Lai, for the Appellant. 

Messrs. P. C. Rai and B. N. Miller, for 

the Respondents. 


JUDGMENT. 

Miller, C. J.—This is an appeal 

on behalf of the plaintiff from a decision 
of the Subordinate Judge of Shahabad, 
dated the 19th August 1920. The sait 
was instituted by the plaintiff against four 
defendants claiming that, as tbc next 
reversioner of the deceased husband of 
tha defendant No. 4 he was entitled to a 
declaration that certain dispositions of the 
property of her husband made by the fourth 
defendant of which she was entitled to 
possession talcing the interest of a Hindu 
widow, were not binding upon him os the 
reveisioner, and were valid only during 
the lifetime of the fourth defendant. The 
plaint w?s filed on the 17th September 
1917. No documents were filed with the 
plaint and no list of documents relied 
upon by the plaintiff in support of his 
case was attached to the plaint. On the 
18th January 1918 the written statement 
of the defendent was filed and from that 
it appeared that the defendants were sett¬ 
ing up a case that the plaintiff was not 

54 


the nearest reversioner to the deceased 
husband of Sahodra, the defendant No. 4. 
To the plaint the plaintiff as part thereof 
had attached a genealogical tree showing 
that Mahesh, the husband of the fourth- 
defendant was the son of Tirloke and the 
grandson of Juthan, Juthan being the 
great grand father of the plaintiff. In the 
written statement it was admitted that 
Mahesh was the son of Tirloke but it was 
alleged that Tirloke was not the son of 
Juthan, the plaintiff’s great grand-father, 
but the' son of Basti, th? brother of 
Juthan, and if that case could be made 
out, it would appear that the plaintiff 
was not the next reversioner to Mahesh 
after the death of Sahodra, his widow. 
On the day when the written statement 
was filed an order was made by the 
Munsif to Dut the case on the 29th 
January 1918 for settlement of issues and 
on that d?y the issues were settled and the 
hearing was fixed for the 6th March 
following. An order was alto made at the 
same time that the parties were, to file 
documents within two weeks. It is clear 
therefore that the learned Munsif treated 
the day fixed for the hearing of issues as 
the first hearing of the suit and gave the 
parties two weeks* further time t 0 file their 
documents. One point has been raised 
before us in this appeal as to whether 
where a day has been fixed for the settle¬ 
ment of issues only, and the issues aie 
settled upon that day and nothing further 
done that day can be considered as the 
first hearing of the suit. In the view we 
take of this case, bowevere, it is unneces¬ 
sary to decide that point. On the 6th 
March 1918, the day whichhad been fixed 
for hearing:, ceriain documents were tiled 
by the plaintiff. The hearing, however, 
did not take place on that day, it was 
adjourned from time to ^ me . and in 
tact the case came on on the 12th May 


19 At the trial the plaintiff's Pleader ten¬ 
dered for the purposes of having them 
proved the documents which he had hied 
on the 6th March 1918. These documents 
were rent receipts over 30 yeais old 
a ranted by the Court of Wards to TJir- 
foke the per sen whose parentage was 
called in question in the. suit by the de- 
fendante. The rent receipts which bfaf 
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the seal of tic Court of Wards and pur¬ 
port to bear the signature ofthe Mana¬ 
ger at that time described Tirloke as the 
son of Juthan, as the plaintiff contends, 
and not as the son of Basti which is the 
defendants* case. 

The learned Munsif refused to allow 
these receipts to be proved on the g round 
that the parties were directed to hie their 
evidence within two weeks of the 29th 
January 1918 when the issues were fram¬ 
ed and the documents had not in fact 
been filed until the 6th March, the day 
fixed for the further hearing after the 
issues were settled. He did not consider 
at all what grounds there might have 
been for not having filed these documents 
earlier nor did be consider whether the 
documents were of such a nature that 
they might be forgeries, nor did he take 
into consideration any other question ex¬ 
cept the fact that they had been filed late 
and, therefore, on the defendants' objec¬ 
tion they were not allowed to be proved 
in evidence. 

The learned Munsif having decided the 
cose against the plaintiffs an appeal went 
to the Subordinate Judge. The Sudori- 
dinate Judge who only had oral evidence 
before him on the question of Tbloke's 
parentage said that 00 going through the 
oral evidence on both sides he did rot 
find much to choose between them hut in 
the end he agreed with the Munsif and he 
dismissed the appeal. . 

The only question which has been argu¬ 
ed before us in this appeal is that the 
Munsif and the Subordinate Judge were 
wrong in refusing to admit this evidence. 
It is contended on behalf of the respond¬ 
ents that the documents in question 
were documents which, under the provi¬ 
sions of O. VII, r. 14 of the Civil Procedure 
Gode, the plaintiff intended to rely upon 
as evidence in support of h ; s claim, and, 
as such, ought to have been entered in a 
list annexed to the plaint and, unless that 
was done, they could not, under the pro¬ 
visions of rule 18 of the same Order, be 
afterwards received in evidence without 
the leave of the Court. It is contended 
on behalf of the Appellant, on the other 
hand, that by clause (2) of r. 18 of O. VII 
nothing in the rule applies to documents 
produced ior cross-examination of the 


defendants' witnesses or in answer to any 
case set i.p by the defendants or hand¬ 
ed to a witness merely to refresh his 
memroy. It is not contended that the 
documents came within the last category, 
viz., those which might be bended to a 
witness merely to refresh his memory 
but it is contended that they were docu¬ 
ments of such a character that they might 

be usedforcross-examination of the defend¬ 
ants’ witnesses or, if not, that certainly 
they were documents which were to be used 
in answer to a case set up by the defend¬ 
ants. If in fact they were documents 
of that description then it follows that 
the plaintiff was not under any obligation 
to enter such documents in a list and add 
the list to his plaint. In such a case the 
learned Munsif would be wrong in exclud¬ 
ing the documents merely because they had 
not been entered in the list attached to 
the plaint originally. It is further con¬ 
tended that however that may be under 
O. XIII, r. 1, whether the documents were 
of the nature described or not, they ought 
to have been produced at the first hear¬ 
ing of the suit and not having been pro¬ 
duced on that occasion the Court was 
perfectly justified in refusing them sub¬ 
sequently. As I have already said they 
were in fact produced on the 6th March, 
the issues having been settled in the pre¬ 
vious January, and if the 6th March can 
be properly described as the first hearing 
then they were produced in time It is 
unnecessary, however, as 1 have already 
said, to determine that question because, in 
my * opinion, the documents in the present 
case were documents of the description 
mentioned in the second clause of r. 18 of 
O.VH, that is, documents produced in 
answer to a case set up by the defendants. 
When the plaint was filed the plaintiff 
no doubt was setting up a case that he 
and Mahesh were respectively the great 
grand-sen and grand-son of the same person 
and, therefore, he, in the circumstances, 
was the next reversioner and entitled to 
sue, but he did not know at that time, 
at all events there is nothing to suggest 
that he knew, that the defendants would 
dispute the parentage of Tirloke, the father 
of Mahesh and until that ca se was set tip 
there appears to have been no reason why 
the Plaintiff should rely upon the particular 
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documents in question in support of his fore, the learned Munsif was wrong in the 
case. He did not know the point at which circumstances of this case in not allowing 
the defendants would attack or which link the plaintiff an opportunity of proving the¬ 


ta the chain of the genealogical tree the de¬ 
fendants might consider the weakest and up 
to that time it was not necessary for the 
plaintiff to produce any documents in 
support of the accuracy of the genealogical 
table Upon which he was relying and, 
therefore, it appears to me that there was 
no necessity at the date of the plaint for 
him to enter the particular doenments in 
the list and file them with the plaint. 
Once however the written statement was 
filed the case became different. A case 
was th*n set up by the defendants attack¬ 
ing the genealogical tree, which so far as 
we know, up to that time h- had no reason 
to suspect was going to be attacked and 
it was then and then only that the neces¬ 
sity for producing these rent receipts, which 
went to showthet the point taken by 
the defendants was not accurate, arose. 
It seems to me, in these circumstances, 
that the documents were clearly docu¬ 
ments produced in answer to a case set 
up by the defendants within the second 
clause of r. 18 of O. VII and, therefore, it 
was not necessary lo obtain the leave of 
the Court in order that they might be 
received in evidence. With regard to O. 
XIII, r. I, here again the documents which 
must be produced at the first hearing, as¬ 
suming in this case that the first hearing 
was the date upon which the issues were 
settled, are described as all documentary 
evidence of every description in their 
possession and power on which they in¬ 
tend to rely and which has not already 
been filed in Court and all documents 
which the Court has ordered to be pro¬ 
duced. The documents upon which they 
intend to rely must, 1 think, so far as the 
plaintiff is concerned, refer back to O. VII, 
r. 14, clause (2) which refers to the case 
where the plaintiff relies upon other docu¬ 
ments than those mentioned in the first 
clause as evidence in support of his claim. 
Those documents which are already put 
in the list must be produced at the first 
hearing if they have not already been 
filed in Court and in addition all the 
documents must also be produced which 
the Court has ordered the parties to pro¬ 
duce at that time. In my opinion; there* 


documents at the trial. The judgment 
and decree of the Munsif and of the Sub¬ 
ordinate Judge will be set aside, the case 
will be remanded to the Trial Court to 
determine the issues after admitting the 
evidence if properly proved and consider¬ 
ing it along with the other evidence in the 
case. The defendants will be allowed at 
the hearing to give any rebutting evidence 
that they may have to disprove the fact 
stated iii the documents now in question. 
The costs of this appeal will abide the 
final result of the trial. 

Mul lick, J .—I agree. 

Case remanded. 

Z . K. 
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ss. 2, 3, 6, 33— Estate, when can be put up for sale 
— Collector, duty of—Suit to set aside revenue sale 
— Plaintiff, what must show—Grounds not taken 
before Commissioner, whether can be urged in suit — 
Jurisdiction, meaning of—Existence and exercise 
of jurisdiction, distinction between. 

Under sections 2 and 3 of the Bengal Land Re¬ 
venue Sales Act a Collector lias no power to 
put up an estate for sale unless there is an arrear 
of revenue in respect of that estate and unless 
the latest date of payment fixed by the Board 
of Revenue has expired and the default has not 

been made good. [p. 854, col. i.] 

• 

Whenever a person seeks to have a revenue 
sale set aside on the ground that there was no 
authority in the Collector to sell an estate, having 
regard to the fact that the latest date fixed for 
payment by the Board of Revenue had not expired 
at the date when the property was put up for sale, 
he should, in order to enable the Court to decide 
the point, give the dates of the revenue kists 
according to the original settlement and kistbandi. 
[p. 854, col. 2.] 

A sale is a sale made under the Bengal Land 
Revenue Sales Act, within the meaning of that Act, 
when it is a sale for arrears of Government Reve¬ 
nue, held by the Collector or oth. r officer authoris¬ 
ed to hold sales undi r the Act, although it may be 
contrary to the provisions of the Act either by 
reason of some irregularity in publishing or con¬ 
ducting the sale, or in consequence of some express 
provision for exemption having been directly con¬ 
travened. [p. 855, col. 2.2 

When the validity of a sale for arrears of 
revenue is impeached it is of the utmost 
importance that all questions arising in connection 
therewith, should be determined spe dily, and 
when the sale has once bien confirmid by the 
Commissioner, the purchase should not be 
exposed t 0 the danger of having his sale set 
aside 0 n new grounds, [p. 855, col. 2.] 

Where a sale for arrears of revenue has been 
held contrary to the provisions of the Bengal 
Revenue Sales Act, section 33 of the Act Would 
constitute a bar to a suit brought in a Civil 
Court to set aside the sale upon grounds of 
objection which were not declared and specified 
in an appeal to the Commissioner, [p. 835. 
col. 2; p. 856,001. 1.] 

Gobind Lai Roy v. Ramjanam Misser, 21 C. 
70; 20 I. A. 165; 17 Ind. Jur. 536; 6 Sar. P. C. J. 
356; 10 Ind.'Dec. (N. S.) 679 (P. C.), followed. 

Jurisdiction, in relation to the proceedings 
of a Court, means the authority of a Court to decide 
a particular cause or matter. Where the authority 
exists, the proceedings are binding on the parties 
until set aside by some process known to the 
law. ‘They Cannot be set aside or disregarded 
jn a' collateral-proceeding, [p. 858, col. 1.] 

There is a fundamental distinction between 
existence of<-jurisdiction 4 tid exercise of jurisdic¬ 
tion. Those pxoceedingsionly can he declared null 

4 ift 06 g# 3 ^ed 'which have 


been conducted by a Court not having an authority 
to conduct them; but where the complaint is 
as to the mode in which the jurisdiction has been 
exercised, the appropriate procedure provided 
for the removal of the grievance must be pursued 
if the complainant is to have any remedy for the 
injury done or supposed to be done to him. 
[p. 858, cols. 1 & 2.] 

4 

Appeal from a decision of the Sub¬ 
ordinate Judge, Morghyr, dated the 31st 
January 1920. 

Messrs. P. N. Sink a and N. C. Ghosh , 
for the Appellant. 

Messrs. 5 . M. Niamatullah, J agon Hath 
Prasad and M. S. Das, for the Respond¬ 
ents. 

JUDGMENT. 

Das, J.—This was a suit by tie plain tifTs- 
respondents for setting aside a revenue 
sale held on the 24th September 1917. 
The facts are these. An estate known as 
Chak Maharuddm Kbatik is recorded as 
No. 3309 on the Touzi of tie Collectointe 
of Moi.ghyr with a Government revenue 
of Rs. 129-13-0. TUre is no dispute 
before us that certain separate accounts 
were opened in respect of glares in this 
estate, and that, after excluding the shares 
for which separate accounts had been 
opened, the residue of the estate tore a 
sadder jama of Rs. 80-9-0. I ought to 
mention that it was alleged by the plaint¬ 
iffs in their plaint that the sadder junta 
of the ijmali staie should have been stated 
to he Rs. 79-6-0 and that the figure, 
Rs. 80-9-0, was arrived at by a wreng 
calculation. This position has teen 
abandoned before us and we must take 
it as admitted that the residue of the 
estate toie a sadder jama of Rs. £0-9-0. 
On the 5th August 1917 the residuary 
share was advertised foi sale “for arrears 
of revenue and other demands winch by 
law are iealisab.e as arrears of land 
revenue." The sale took place, as I have 
mentioned, on the 24th September 1917* 
and at that sale defendant No. 1, the 
appellant before us, became the purchaser 
of the shaie. The plain ti£s who are 
interested in the residuary share prtJeried 
anappeal to the Commiss oner of Revenue 
tinder section 2 oi Act VII of ifc68. They 
alleged various grounds of object on, all 
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of which are now admitted to be wholly 
untenable. Tne appeal was rejected, and 
the suit, out of which this appeal arises, 
was thereupon instituted by the plaintiffs. 
The grounds of objection to the sale urged 
by the plaintiffs in their plaint are as 
follows :— 

(1) The sadder jama of the residuary 
share being Rs. 79-6 o there was no arrear 
of land revenue for which the residuary 
share could have been put up fir sale. It 
may be mentioned that the arrear to 
recover which the property was sold was 
stated in the sale notification to be 
Rs. i-n-q. 

(2) Notice was not served according to 
the provisions of section 6 of Act XI 
of 1859. 

(3) The name of the mahal and the 
details of the revenue in arrear were 
wrongly entered in the notice. 

(4) Notice as provided by section 7 
of Act XI of 1859 was not served. 

(5) The sale was liable to be set aside 
on the ground that the father of defendant 
No. 1 who was a co-sharer and whose 
duty it was to pay the Government 
revenue, deliberately defaulted in doing 
so in order to enable him to purchase 
the share and he did purchase the share 
in the name of his son, defendant No. 1. 

(6) The share was sold at a gross 
undervalue and the plaintiffs have 
sustained substantial injury by reason of 
the irregularities complained of. 

The learned Subordinate Judge, who heard 
the case at the first instace, had no 
difficulty whatever in rejecting each and 
every ground set forth as a ground of 
attack in the plaint; and in this Court no 
attempt has been made to impugn the 
correctness of the decision of the learned 
Subordinate Judge on these points. But 
while deciding < against the plaintiffs on 
each and every point raised by them 
in their plaint, the learned Subordinate 
Judge has set aside the sale on two 
groan Is; first, on the ground that there 
w s no arrear of revenue for which the 
sale could be held on the 24th September 
1917, and, second y, on the ground that 
“the entire residuary^ share was neither 
described in the notice under section 6 
not sold at the revenue sale on the 24th 


September 1917” and that, as the Collector 
had no jurisdiction to split up the unit in 
arrear and to offer for sale something less 
than that unit, the whole sale was 
without jurisdiction and should be set 
aside. 

So far as the first question is concerned, 
I am unable to agree with the decision 
of the learned Subordinate Judge. The 
process of reasoning employed by the 
learned Sjbordinate Judge is as follows : 
the share in question was sold to recover 
the arrears in respect of the June 
kist but, so it is argued by the learned 
Subordinate Judge, if the kist orinstalment 
wfs p i3 r able in June the revenue remaining 
unpaid coulo not be considered an arrear 
of revenue until the 1st of July. Now 
the Government revenue becoming an 
an ear on the 1st July 1917 was not pa>'- 
r-ble under the rules framed b3' the Board 
of Revenue until the 28th of September, 
and, that being so, the share could not 
be sold on the 24th September 1917. The 
argument assumes that the term "June 
kist” as employed b3' the Board of Revenue 
means the kist payable in June according 
to the original settlement and kistbandi 
of the mahal. Exhibit B, the copy of Touji 
ledger,shows that the Government re\enue 
is payable in four kists in the following 
manner : — 

First kist, Rs. 14*15 o payable on the 7th 
June every year. 

Second kist, Rs. 20-1-0 po)able on the 
28th September every year. 

Third kist Rs. 20-2-0 pa3'able on the 
12th January every 3ear. 

Fourth kist, Rs. 24-15-0 payable on the 
28th March every 3-ear. 

There is no dispute before us that the 
share in question was sold to recover an 
arrear pa3'able on the 7th June 1917 
and the whole question before us is 
whether the term "June kist” means the 
revenue kist payable in June according to 
the original settlement and kittbundi of 
the mahal under sectio.. 2 of Act XI of 
1859, or whether it means the kist ■ of 
which the latest date for payment under 
section 3 of the same Act is the 7th June. 
The argument before us assumes that the 
dates for payment of the Government 
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revenue ac cot dine, to the original settle¬ 
ment and kistbandl of the tnahal under 
section 2 of the Act are 7th June 28th 
September, 12th January and 28th March 
respectively; and it is indeed remarkable 
that these are the dates fixed as the latest 

dates for payment under sections of the c . 

There is ^difficulty in understanding the 
scheme of the Bengal Band Revenue Sales 
\ct I8=)Q Section 2 defines an arrear ot 
revenue" and provides that Government 
revenue does not become an arrear until 
th* month following that on which, ac¬ 
cording to the original settlement and 
kistbandi, the Government Revenue is pay¬ 
able. It provides, in other words, that 11 
the Government revenue is payable in 
June according to the original settlement 
anl kistbandi of the tnahal it dees not 
become an arrear of revenue until the 
1st of July. Section 3 gives.power to the 
Board of Revenue to determine upon wliat 
d ites all arrears of revenue and all demands 
which by the Regulations and Acts in force 
are directed to be realized in the same 
manner as arrears ot revenue, shall be 
paid up in each district under their juris¬ 
diction, in default of which payment the 
estates in arrear in those districts . shah 
b» sold at public-auction to the highest 
bidder. A perusal of sections 2 and 3 
makes it perfectly clear that the Collector 
should not put up an estate for sale unless 
there is an arrear of revenue in respeci 
of that estate a.nd unless the latest date 
of payment fixed by the Board of Revenue 
has expired and the default has not been 
made good. There is no dispute betore 
us that the Board ot Revenue under the 
jurisdiction conferred on it by section. 3 
of the Act has fixed the 7th June, 28th 
Seotember, I2tb January and 28th March 
respectively as the latest dates for pay- 
me it under section 3 of the Act. It is, 
in my opinion, quite impossible to take 
the view that the 7th June which is the 
latest date fixed for payment by the 
Board of Revenue under section 3 of the 
Act, is also the date upon which the kist 
or instalment was payable for June ac- 
corimg to the original settlement and kist- 
banii of the tnahal . The coincidence, in 
my opinion, would be a remarkable one 
if the arguments advanced on behalf of 
the plaintiffs are to be accepted. Accord- 
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ing to them the dates of payment accord" 
ing to the original Settlement and kistbandi 
of the tnahal under section 2 of the Act 
are identical with the latest dates of 
payment fixed by the Board of Revenue 
under section 3 of the Act. There is, 
however, no evidence befoie us in what 
manner the Government revenue was 
payable in respect of this estate under 
the original settlement and kistbandi of 
the tnahal. It is certainly remaikable 
that the pi iiutiffs should not have alleged 
in their plaint that the 7th June was the 
date fixed for payment according to the 
original settlement and kistbandi) it is 
still more remarkable that they have not 
alleged that the Government revenue was 
not in arrear until the 1st of July and that 
the estate could not be sold until after 
the 28th of September. That was not 
the ground specified by them in their 
appeal to the Commissioner and I find 
it quite impossible to support . the 
judgment of the learned Subordinate 
Judge on this point. Whenever a person 
seeks to have a revenue sale set aside 
on the ground that there was no 
authority in the Collector to sell an 
estate having regard to the fact that 
the latest date fixed for payment by 
the Board of Revenue had not expired 
at the date when the property was put 
up for sale, he should,, in order . to 
enable the Court to decide the point, 
oive the dates of the revenue kists 
according to the original settlement and 
kistbandi. In my opinion, the learned 
Subordinate Judge has fallen into this 
error that he has regarded the revtnue 
kist as falling due on the 7th June 
whereas the fact is that the 7th June 
is the latest date for payment of 
previous arrears. That being so, the 
Collector had complete jurisdiction to 
sell the property on the 24th Sep¬ 
tember. 

Assuming that I am wrong in the 
view which I have taken, the further 
question which arises is, has the Court 
any power to set aside the salt on the 
ground that the Collector should not 
have put up the property for sale on the 
24th September ? Section 33 of the Act 
provides as follows: “No sale for 
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arrears of revenue or other demands 
realizable in the same manner as 
arrears of revenue are realizable, made 
after the passing of this Act, shall be 
annulled by a Court of Justice, except 
upoa the ground of its having been 
made contrary to the provisions of this 
Act, a.id then only on proof that the 
plaintiff has sustained substantial injury 
by reason of the irregularity complained 
of; and no such sale shall be annulled 
upon such ground, uiless such ground 
s.nall hive been declared and specified 
in an .appeal made to the Commissioner 
under section 25 of this Act; and no 
suit to an iul a sole made under this 
A:t shall be received by any Court of 
Justice, unless it shall be instituted 
within ore year from the date of the 
sale bfccomiig final and conclusive as 
provided in section 27 of this Act: 
and no person shall be entitled to 
contest the legality of a sale after having 
received any portion of the purchase- 
money. 

“Provided, however, that nothing in 
this Act contained shall be construed to 
debar ar.y person considering himself 
wronged by any act or omission connected 
with" a sale under this Act from his 
remedy in a personal action for damages 
agiinst the person by whose act or 
omission he considers himself to have 
been wronged.** It may be assumed 

tint the act of the Collector in 

putting up the property for sale on the 
24th September was contrary to the 
provisions of the Act; but if it was. there 
is a complete procedure indicated in sec¬ 
tion 30 which the plaintiffs should ha ye 
followed before seeking their redress in 
the Civil Court. There was a considerable 
divergence of opinion on the question 
whether section 33 barred 0 suit in the 
Civil Court where the act of the 

Collector amounted not only to an 

irregularity bat to an illegality. It 
seems to me that that question has been 
conclusively determined by the Judicial 
Committee in the case 'i G°bind Lai Roy 
v. Ramjanam Misser (1). Section 17 of 

(x) 2i C. 70J 20 I. A. 1651 x 7 Ind. Jar. 336; 
6 Sar, P. C, J, is#; 10 Ind. Dec, (n, s.) «70 (F. C.). 


the Act declares that “no estate held 
under attachment by the Revenue 
Authorities otherwise than by order of 
a judicial authority shall be liable to 
sale for arrears accruing whilst it was 
so held under attachment.’’ In the care 
before their Lordships of the Judicial 
Committee the estate was sold for arrears 
which accrued while it was subject to an 
order ; ssued by the Collector under the 
Cess Act ot 1880 for tie levy of Road 
Cess in arrear. The < rder under the 

Cess Act of 1880 forbade the payment 
of rent to any person but the Collector 
until the amount due for Road Cess was 
satisfied a d their Lordships had no 
difficulty in coming to the conclusion 
that the order issued by the Collect r 
under the Cess Act was an attacl m e nt 
both in form and in substai ce and an 
attachment within the letter and meaning 
of section 17 of Act XI of 1859. That 
being so, their Lordships had no 
difficulty in holding that the Government 
sale was contrary to the provisions of 
section 17 and that the sale was wholly 
illegal. Having come to that conclusion 
their Lordships had to consider whether 
section 33 of the Act was a bar to the 
suit which had teen instituted by the 
aggrieved party for setting aside. the 
sale, and they expressed their opinion 
in the following words:—“having regard 
to the scheme of the Act and the 
express direction contained in section 33 . 
we are of opirion that in every case 
where a sale fer arrears of revenue is 
impeached as being ‘contrary to the 
provisions’ of Act XI of 1859. u ° 
grounds of objection are open to the 
plaintiff which have r.ot been declared 
and specified in an appeal t 0 the 
Commissioner” and their Lordships 
continued as follows:—“In the op nion 
of their* Lordships a sale is a sale made 
under the Act XI cf 1859 within the 
meaning of that Act, when it is a sale 
for arrears of Government revenue, held 
by the Collector or other officer authorized 
to hold sales under the Act, although it 
may be contrary to the provisions of the 
Act either by reason of some irregularity 
in publishing or conducting the sale, or 
in consequence of some express provision 
for exemption having been directly 
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contravened” and their Lordships con¬ 
cluded with the following pregnant 

observations:- . 

"Their Lordships desne to add that in 

their opinion it would have been most 
unfortunate if they had been compelled to 
adopt the construction placed upon the 
Act by the Courts in India. Sales for 
arrears of revenue are of constant occur¬ 
rence; anything which impairs the security 
of purchasers at those sales tends to lower 
the price of the estate put up for sale. 
It is therefore, of the utmost importance 
in the interest of the revenue paying 
pop.llatiou of India that all questions 
that can arise as to the validity of a 
sale for arrears of revenue should be 
determined speedily, and that when the 
sale has once been confirmed by the Com¬ 
missioner, the purchaser should rot be 
exposed to the danger of having his 
sale set aside on new grounds." That was 
a sale held in direct contravention of 

the provisions of section 17 th ? Act * 
The utmost that can be urged in this case 
is that the sale is in direct contravention 
of the provisions of sections 3 uud 0 
the Act." In my opinion, the utmost tha 
can be said is that the sale has oeen 
held contrary to the provisions or the Act. 
That biiug so, section 33, in my opinion, 
constitutes a bar to the suit inasmuch as 
the objection was not declared and speci¬ 
fied in the appeal made to the Com¬ 
missioner. 

The other question upon which the 
learned Subordinate Judge has set aside 
the sale is of considerable difficulty and 
is, in my opinion, concluded by the 
decision of the Full Bench or this Court 
in the case of Mahant Krishna DayalGir 
v. Syed Abdul Gaffur (2). The .learned. 
Subordinate Judge was quite right in 
following the decision and as that 
decision is binding on us in this Court, 
we must hold that the sale was liable to 
be set aside on the ground urged by the 
plaintiffs before the learned Subordinate 
Judge though neither declared or specified 
in the ' appeal to the Commissioner, nor 


taken in the plaint filed in this suit. But 
it has been argued before us that the 
case of Mahant Krishna Dayal Girv. Syed 
Abdul Gaffur (2) was wrongly decided 
and as we were csked to invite the Full 
Court to consider the correctness of that 
decision, I think that it is my duty to 
express my opinion or that case. I have 
dealt with the whole question in an order 
of reference which I hr ve piepared for the 
learned Chief Justice under chapter \, 
role 6 of the Rules of this Court ard all 
that I need do is to make that order a 
part of this judgment.* The learned Chief 
Justice has declined to appoint a Special 
Bench to re-consider the decision of the Full 
Bench on the ground that as this case is 
likely to go to the Privy Council it is 
unnecessary to put the parties to tbe 
costs of a second hearing before a Spe¬ 
cial Bench of this Court. Speak mg with 
the utmost deference, I think that it 
was for the Court as a whole and not for 
the learned Chief Justice to decide 
whethei a particular Full Bench decision 
should be considered by this Court in 
a Bench specially constituted for that 
purpose. Rule J, Chapter 5, of the 
Rules of this Court deals with a reference 
to a Full Bench and gives complete 
power to the learned Chief Justice to decide 
whether any case should he referred to 
0 Full Bench where a Division Bench 
does not differ from another Divisional 
Bench upon a po?nt of law or usage 
having the force of law, but desires that 
the case should be referred to a Full 
Bench. Rule 6 deals with a reference to 
the Special Bench and runs as follows:— 
“Every decision of a Full Bench shall 
be treated as binding on all Division 
Benches and Judges sitting singly, upon 
the point of law or usage having the 
force of law determined by the Full 
Bench, unless it is subsequently reversed 
by a Bench, specially constituted, con¬ 
sisting of such number of Judges as in 
each case shall be fixed by the Court, 
or unless a contrary rule is laid down 
by the Judicial Committee of the Privy 


(*) 
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• His Lordship did not make the actual order 
of reference a part of the judgment, but he 
incorporated the substance of that order in it-- 

[Ed.]- : V-gi - ‘ 
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Council.*’ It will be noticed that the 
rule does not say how the decision of a 
Full Bench should come before a Bench 
specially constituted for the purpose. 
But it does give the power to Court, and 
not to the learned Ciiief Justice, to 
determine the question as to the number of 
Judges that should constitute a Special 
Bench. It is, in my opinion, only right 
and proper that the Court as a whole 
should express an opinion whether it 
ought to re-consider the decision of ? 
Full Bench. The learned Chief Justice 
having declined tc refer the matter to a 
Special Bench, I must hold that I am 
conclusively bound by the decision ot the 
Full Bench in the case referred to: but 
I propose to give my reasons for sug¬ 
gesting, with all respect, that the deci¬ 
sion of the majority of the Judges in 
that case is not correct and that the 
opinion of Chapman, J., who was in the 
minority should have prevailed. The 
facts necessary to remember for the deter¬ 
mination of the point are these. * The 
residuary share consists ot 158 bighas 5 
kanals 10 dhurs of land in eleven different 
moujas, including 2 bighas 15 cuitahs 12 
dhurs in mouza Silempur Khadaded. The 
sale Notification under sections 6 and 13 
of Act XI of 1859 cerrectly stated the 
touji number of the estate, the sudder 
jamma of the whole estate, and the 
sudder jamma of the residuary share 
put up for sale; and it described the 
property to be sold as follows: The 
shares have been noted in the reverse. 
No share other than the ijtttali share 
specified herein shall be sold.” ‘’The 
shares noted in the reverse ” give the 
total area included in the residuary share 
as 156 bighas 7 cuitahs 17 dhurs ; and 
it is admitted that the description is 
correct in every particular, except as to 
mouzah Salimpur Khadadad, the area in 
which mouzah is erroneously stated tote 17 
cuitahs 19 dhurs , whereas it actually was 
2 bighas 15 cuitahs 12 dhurs. It will be 
noticed that an are? of 1 bigha 17 cuitahs 
13 dhurs was left out of the sale 
Notification out of the total area of 
158 bighas 5 cuitahs 10 dhurs included in 

the residuary share. 

Although Mr. putnendu Narain Sinha 
on behalf of the appellant (the auction- 


purchaser) at first conferded that the 
area of Salem pur Khadadad included in 
the residuary share was correctly stated 
in the sale Notification, he ultimately 
accepted the finding of the learned Sub¬ 
ordinate Judge on this point. It must 
follow, therefore, that the area in one ot 
the villages was not properly described 
in the sale Notification. Hie question at 
once arises whether the misdescription 
affected the existerce of the jurisdiction 
of the Collector to sell the share in 
question, or whether it merely affected 
the exercise of his jurisdiction. If the 
conclusion follows that there is an entire 
absence of jurisdiction in the Collector 
to sell a share unless he describes it 
correctly and with sufficient clearness, 
then 1 must hold that the sale was 
entirely void and did not operate to 
convey the share to the defendant No. 1. 
If, on the other hand, I am forced to 
the conclusion that the error on the part 
of the Collector did no more than affect 
the exercise of his jurisdiction, and not 
the existence of it. then it must follow 
that there was an. irregularity in the 
cor duct of the sale which will not 
entitle the Civil Court to set aside 
the sale unless the terms of section 33 
of Act XI of 1859 have been complied 
with. I have cited that section in con¬ 
nection with the other question which I 
have discussed ; and it will be noticed 
that the conditions which must be 
satisfied before a Civil Court will assume 
jurisdiction to annul a revenue sale are 
these; first, the Court must be satisfied 
that the sale was made contrary to 
the provisions cf Act XI of 1859; 

secondly, there must be proof that the 
plaintiff has sustained substantial injury 
by reason of the irregularity complained 
of; thirdly, the ground of attack must 
have been declared and specified in an 
appeal to the Comnrssioner under section 
2 of the Bengal Land Revenue Sales 
Act, 1 £68; and fourthly, the suit must 
' be instituted within one year from the 
date of the sale becoming final and 
1 conclusive as provided in section 27. 

It may be assumed in this case that 
the sale was made contrary to the 
provisions ~ of Act XI of I859; aud^ ifc 
may also be assumed that tW 6ttifrwas 




INDIAN CASES* 


|I9®3 


JAGDISHWAR NARAYAN V . MUHAMMAD HAZIQ HUSSAIN. 


instituted within the time allowed by 
law. But there is no proof in this 
case that the plaintiffs have sustained 
substantial injury by reason of the 
irregularity complained of,* and, what 
is more important, although the plaintiffs 
presented an appeal to the Commissioner 
under the provisions of section 2 of the 
Act of 1868, they did not in that appeal 
declare and specify the grounds upon 
which they have succeeded in the Court 
be’ow. If it is relevant to enquire into 
the actual or assumed grievance on the 
part of the plaintiffs, it is certainly 
remarkable that it did not strike them 
to formulate their grievance in their 
appeal to the Commissioner nor to 
specify it 'in tlieir plaint as a ground 
for annulling the sale. I think that it 
is abundantly clear that, if there was 
an irregularity on the part of the Col¬ 
lector, and not an entire absence of 
jurisdiction in the Collector to put up the 
share for sale, section 33 ol Act XI ot 
185Q constitutes a complete bar to tne 

maintainability of the suit. 

I apprehend that there is no difference 
of opinion on this point. The difference 
of opinion arises with reference to the 
question whether the error committed 
by the Collector deprived him of the 
jurisdiction to put up the snare for 

Sa Novv, whatever controversy there may 
have existed as to the meamng of the 
term -jurisdiction,’ I think that the 
recent Tull Bench decision of our Court 
in the case of R «7 Kumar Mahton v. 
Ram Khelawan Singh (3) has put the 
matter beyond doubt or speculation, 
jurisdiction, in relation to the proceed- 
ings of a Court, means the authority of 
a Court to decide a particular cause or 
matter Where the authority exists the 
proceedings are binding on the parties 
until set aside by some process known to 
the law. They cannot be set aside or dis¬ 
regarded in 'a collateral proceeding. I think 
that there is a fundamental distinction bet¬ 
ween existence of jurisdiction and exerciseof 
jurisdiction, and that those proceedings only 


64 ind. Cas. 3371 x Pat; 901 (xjaa) Pat. 
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can be declared null and void and, there¬ 
fore, disregarded which have been conduct¬ 
ed by a Court not having any authority 
to conduct them; but that, where the 
complaint is as tc the mode in which 
the jurisdiction has been exercised, the 
appropriate procedure jirovided for the 
removal of the grievance must be pur¬ 
sued if the comp’ainant is to have any 
remedy for the injury done or supposed 
to be done to him. 

In my opinion, there was complete author¬ 
ity in the Collector to put up the residualy 
share for sale on the 24th September 1917* 

I hold, on the evidence, that there was an 
arrear of revenue within the meaning of 
that term as defined in section 2 of the Act 
of 1850, and that the latest date fixe( * by 
the Board of Revenue for the payment of 
the arrear had expired before the Collector 
issued the Notification for sale under sec¬ 
tion 6 of the Act. I further hold, on the 
evidence, that all the circumstances existed 
which entitled the Collector to put up the 
residuary share for sale on the 24th Sep¬ 
tember 1917 in respect of an arrear of the 
so callad June kist, that is to say an arrear 
"the latest date of payment” of which was 
7th June. That being so, what authority is 
there for suggesting that the sale was null 
and void and that the plaintiffs are 
entitled to recover their shares from the 
auction purchaser? 

The argument is put on the terms of 
section 6 of the Act of 1859 which provides 
that the Collector shall issue notifications 
"specifying the estates or shares of estates 
which will be sold." The argument is 
th's : it was not the intention of the Lol- 
lector, so it was argued, to put up the 
residuary share as such for sale without 
any specification of the interests that 
made up the residuary share, but that it 
was his intention to sell the specific prop¬ 
erties "noted in the reverse." and that, 
as the area for sale in one of the vil’ages 
was stated to be 17 cuitahs 19 dhurs 
whereas its actual area within the resi¬ 
duary sh?re was 2 big has 15 cuitahs 12 
dhurs, there was, first of all, no sale in 
respect of that which was not put up for 
sale, namely, the difference between 2 
bighas 13 cutlahs 12 dhurs (the actual area 
of the residuary share of mouzah Salem pur 
Khadadad) and 17 cuitahs 19 dhurs (the 
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a rea therein which was actually notified 
for sale) and seco.idly, the whole sale must 
be disregarded as null and void, as the 
Collector had no anthority to split up the 
unit in arrear and to offer for sale some¬ 
thing less than that unit. 

It may be conceded that the arguments 
advanced on behalf of the respondents are 
completely covered by the decision of the 
majority of the Judges in the Full Bench 
case of Maliant Krishna Dyal Gir v. Syed 
Abdul Gaffur (2). Now the decision of the 
Full Bench is based on the view that "if the 
notification under section 6 is not accord¬ 
ing to law, but, nevertheless a sale is held, 
the sale is void nnd a nullity for want of 
Jurisdiction.” No authorities are quoted 
in support of this proposition, and none 
have been cited in the arguments before 
ua. We have investigated the matter for 
ourselves and have not been able to 
discover any authority in support of the 
proposition upon which the decision of 
the Full Bench rests. It seems to me that 
the issue of a Notification is an exercise of 
jurisdiction, and, however contrary to law 
that jurisdiction may have been exercised, 
the exercise of it in a manner not warrant¬ 
ed by law could hardly have affected the 
existence of the jurisdiction to issue the 
sale Notification under section 6 of the 
Act and to put up the estate for sale. In 
®y opinion, the argument is directly 
negatived by the terms of section 33 of 
the Act which provides an appropriate 
procedure for the removal of a grievance 
where the sale is made “contrary to the 
provisions of this Act,” that is to say, 
Act XI of 1350. 

The facts present in the Full Bench case 
Were these. The residuary share of a 
revenue paying estate bearing Touzi 
No. 4601 was put up for sale under the 
provisions of Act XI of 1859. The 
residuary share included many villages 
Including Khaira Khurd and Sao Khurd, 
in each of which the plaintiff had an 
eight annas share. The Notification under 
section 6 clearly mentioned that the 
residuary share having a sudder jamma 

°f Rs. 685-ri-o was going to be sold; but 
the difficulty arose by reason of the fact 
that the Collector gave a list of 38 villages 
a® constituting the residuary share; but 

omitted from the list the eight anna* 


share of the plaintiff in .Sao Khurd, and 
his five annas nine pies (out of eight annas) 
share in Khaira Khurd. The plaintiff 
appealed to the Commissioner out of time, 
and his appeal was, on that ground rejected 
by t he Commissioner. The ca?e was 
argued before the Full Bench on the 
footing that there was no appeal by the 
plaintiff to the Commissioner. Tie 
questions which were debated before the 
Full Bench were fust, what was it that 
was actually put up for sale and in 
fact sold by the Collector; and secondly, 
if, what was sold was, not the residuary 
share r.s such, but the different villages 
which made up the residuary share, 
whether, having regard to the fact that 
the plaintiff's entire shore in one village 
and portion of his share in another village 
were not included in the list, there was 
any jurisdiction in the Collector to spl’t 
up the unit in arrear, as, in effect, he 
must have done,and to offer for sale 
something less than that unit. The first 
question turned upon the construction of 
the sale Notification, The learned 
Judges constituting the majority thought 
that there were two descriptions by 
which the estate was sold, first a general 
description, the description of the estate 
as a residuary estate, and secondly a 
description by the enumeration of the 
subject-matter to be conve3’ed, and they 
came to the conclusion that the latter 
description should prevail over the 
former, especially as the list of the 
mouzas contained in the notification 
was perfectly self-contained and clear, 
and the term, ‘ ijmal ,' used in the sale 
Notification was a rela tive term and was 
not a complete and a distinct ciescrip 
tion of a subject. They considered that 
the subject-matter described by the term, 
‘ijmal,’ was uncertain whereas thesubject- 
metter described by the list of villages 
was definite and certain, and that, as 
the certain must prevail over the uncer¬ 
tain, the description of the subject-matter 
by the list of villages should be regarded 
as the leading description. 

I am doubtful whether we are at 
liberty to apply cases of the English 
Courts on the construction of Wills 
and deeds to the construction of a sale 
Notification issued by the Collector under 
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statutory power. But the success of the 
whole argument must depend on whe¬ 
ther the subject-matter described as 

ijmal or the residuary share is so 
uncertain as is supposed bv the learned 
Judges constituting the majority in the 
■pull Bench case. lam quite willing o 
conceded that the term residue or residuary 
share is a relative term and varies 
from time to time ; for it means what is 
left e*ter excluding from the whole 
certain specific shares as to which sepa¬ 
rate accounts have been opened. But 

I assert that it is perfectly definite and 
capable of ascertainment at a given 
point of time, as, for instance at the 
date of the issue of the sale Notifica¬ 
tion . , , 

If the entirety is known and ascer¬ 

tained, and if the separate shares are 
knowable and ascertainable _ as, _ ot 
course, they are, the residue is arrived 
at by excluding from the entirety he 
specific separate shares. Now there is 
a well-known maxim which says that 
th?t which is capable of being u^de 
certain is certoin. How is it possi .e, 
then, to suggest that a residuary . share 
is not just as definite and certain as 
Whiteacre or Blackacre ? I am quite 
willing to concede that un es ! . 
residue is described in detail, * 
possible for the intending P u '*f t s *° 
know what is being advertised o - , 

and there is such manifest injustice m 
such a case that provided the appro¬ 
priate procedure pointed out id the Act 
is adopted, the Court will subject to 
the other provi-ions o, the Act, se 
aside the sale. But the sale will be set 
aside, not because the estate could not 
be sold as a residuary estate, but be¬ 
cause there is obvious prejudice to th 
interest of the defaulting proprietor. It 
is one thing to say that a residuary 
share as such can under no circum¬ 
stances be sold; it is another and a differ¬ 
ent thing to say that a sale of a 
residuary share as such without specifi¬ 
cation of what it consists of is an irre¬ 
gularity and will be set asideby the 
Court, provided the plaintiff establishes 
tnat he lias sustained substantial injury 
by reason of such irregularity, and pro¬ 
vided he' has followed the appropriate pro- 
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cedure indicated in section 33 of the Act. 
I am of opinion that, at any given point 
of time, the residuary share is a perfectly 
definite and a certain subject and 
is capable of being sold as a definite 
and certain subject, though doubtless a 
sale of a residuary share as such without 
specification of what it consists of is 
liable to beset aside in the circumstances 
mentioned in section 33 of the Act. 

In regard to the other description, 
namely, the description by the list of 
villages, it was confessedly inaccurate; 
and we know of no authority of the 
English Courts which allows a confessedly 
inaccurate description to be regarded as 
a leading description. In my opinion, 
the subject-matter described as 1 ijmal 1 
was certain and definite, on the principle 
that that which is capable cf being 
rendered certain and definite is in fact 
certain and definite, whereas the subject 
matter described by the list of the 
villages was admittedly inaccurate and 
incorrect. That bring so, the description 
of the subject-matter by the term 
‘ ijmal’ should, have been regarded by the 
learned Judges as the leading description, 
especially, as the consequence of accepting 
the other description as the leading 
description was that the learred Judges 
were compelled to hold thot the entire 
transaction was null and void. Cases 
are not wanting where the Courts ha\e 
had to consider which of the two 
descriptions by which propel ties have 
been conveyed should be regarded as the 
leading description. These cases are not 
easy to reconcile and are hardly of any 
assistance in construing a sale Notification 
under section 6 of the Act. But, if 
the English cases are to be referred to; 
it is necessary to point out that it is 
always the anxious endeavour of the 
Courts of Law to uphold a transaction 
rather than to disregard it as null and 
void; and that, fox this reason, where the 
words used are capable of two construc¬ 
tions, such construction is adopted as 
tends to uphold the deed. “ A deed shall 
never be void where the words may be 
applied to any intent to make it good. 

I know of no cases where a description 
has been deliberately adopted- as a 
leading description, and then the transac- 
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tion evidenced by the deed has been 
wholly disregarded as null and void. 

In my opinion, the decision of the 
Privy Council in the case of Ravaneshnar 
Praszd Singh v. Baijnath Ram Gocnka 
(4) impliedly negatives the view ot 
Mullick and Atkinson, 1 J., in the Pull 
Beach case. That was a case where an 
ijfttal share was put up for sale, but the 
sale Notification distinctly stated that tl.e 
ijmal share could not be specified. That 
case was much stronger from the point 
of view of the defaulting proprietor than 
the case before the Full Bench ; and, if 
the point was rightly decided by the 
Full Bench, the Privy Council should 
have held that the sale was a nullity and 
that it did not operate to convey the 
' residuary share to the auction-purchaser. 
But that was not the view of the Jud cial 
Committee. Their Lordships certainly 
set aside the sale, but only on the 
ground that the requirements of the 
law bad not been complied with and 
that the plaintiffs, by reason of the 
irregularity had sustained substantial 
11 injury. That was a case m which the 
plaintiffs proceeded under the Act itself 
and adopted the procedure indicated 
in section 33 of the Act; and it is 
worthy of note that their Lordships 
' examined the evidence to see whether 
/'the plaintiffs had sustained substantial 
injury by reason of the lact of the 
Collector putting up the residuary 
estate for sale without any specification 
whatever, an act which they deliberately 
described as an ‘irregularity.’ 

In my opinion, the question was 
Correctly decided by Chapman, J. 

The next questionis whether, assuming 
that the estate was sold by the descrip¬ 
tion of the shares “ as noted in the 
reverse/* there is any authority for the 
view that the whole sale is a nullity, 
because a small area included in the 
revenue unit was, by mistake, not 
specified in the sale notification ? If it 
he held that the subject-matter was sold, 
not as described by the term - ijmal * 

(4) * Ind. Cas. 6991 4* C. 8971 a L. W. 355s 
X9 C. W. N. 48x1 ij M. L. T. 3211 21 C. L. J. 4121 
*3 A. I4. 5. 50x1 28 1 L h. J. 383117 Bom. L. R. 
^ 44*1 If, W« 14, 3591 4 * L A. 79 (Pv «.). 


but as described by the list of villages, 
it must follow that that which was not 

specified i:i the list was not sold and 

did not pass. But, with all respect, I 

am unable to take the view that the 

sale, though it purported to pass the 
areas mentioned in the sale Notification, 
did not in law pass these areas. The 
conclusion of Mullick and Atkinson, JJ.. 
is based on the view' that the Collector 
has no jurisdiction to split up the unit 
in arrear and to offer for sale some¬ 
thing less than that unit. In my opinion, 
the question effects the exercise of 
jurisdiction, and not the existence of it. 
The Collector was the only person who 
could decide what were the different 
items of properties comprised in the 
revenue unit in arrear. He did decide it, 
and, in pursuance of statutory authority 
put up tor sale that unit, expressed in 
terms of high as and cultahs in different 
villages. It is true that in decking 
that question, he made a mistake, but if 
he did make a mistake and if the plaintiffs 
have sustained substantial injury by 
reason of that mistake, there is a 
procedure indicated in the Act of which 
they could have taken advantage for 
the removal of their grievance. In my 
opinion there is no question of want of 
jurisdiction involved in the act of the 
Collector. 

This is my opinion on the question 
raised by the Full Bench decision of 
this Court. But that decision is binding 
on this Court, and, in accordance 
therewith, I must hold that the sale was 
rightly set aside by the learned Subordi¬ 
nate Judge. This appeal accordingly faiiri 
and must be dismissed with costs. 

Macpberson, J. — I agree that this appeal 
must be dismissed with costs. 

I am of the same opinion, as my 
learned colleague and for the reasons set 
out by him that each of the two 
grounds on which the learned Subordinate 
Judge decreed the suit is wrong in law. 
But his decree cannot be set aside by 
this Division Bench as we are bound by 
the decision of the majority of the Full 
Bench in Mahant Krishna Dayal Gir v-j 
Syed Abdul Gaffur (2) in respect of the 

second ground. 
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Personally I am o£ opinion that the 
view of Chapman, J., should have prevailed 
in that case, and the reasons given by 
him for his decision appear to me 

conclusive. 

K. S. D. APP‘ al diimitud. 

W, C. A. 


ALLAHABAD HIGH COURT. 

Second Civib Appeal No. 458 of igai. 

November 23, 1922. 

Present .—Mr. Justce Stuart. 
kali din—Defendant— 

Appellant 

versus 

MADHO and others—Plaintiffs— 

RESPONDENTS. 

< “SifH 

Registration, effect of- R.» judicata between co- 
4e/ Whcrc S ’ a person sells property describing 
{*■£“£ ZX “hat E ft'Ml 

applicable to the case, unless It is shown that 
tHe benefit of the rule has been lost to the 
purchaser by fraud, notice, waiver or express 
g\t Implied, contract. 

° Registration of a document does not necessaxi- 
ly amount to notice, and the question moat be 
determined upon the merits in each individual 

•aMi 
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Tilakdhari Lai v; Khedan Lai, 37 Ind; Ca*» 
463; 47 I. A. 339j 39 M. L. J. 243; (192°) M. 
W. N. 59*1 a U. P. L R. (P. C.) 139; 22 Bom. 
L. R. 1319:18 A. L. J. 1074; 25 C. W. N. 
49: 28 M. L. T. 226; 32 C. L. J. 479 f 13 L. w * 
161; 2 P. L. T, 101; 48 C. r (P. CJ, followed. 

A decision will not operate as res judicata 
between co-defendants unless it is shown that 
the interests of the co-defendants were at 
variance and there actually was a decision in 
favour of one as against the other. 

Haybans v. Ram Kumar Naift. 34 Ind. Cas. 974* 
18 A. L. J. xaO; 2 U. P. L. R. (A.) 46, referred 

to. 


Appeal from a decree of the Additional 
Sub-Judge, Banda, dated the 16th of 
February 1921. 

Mr. H. K. Kaul for Dr. K. N. Katju. 
for the Appellant. 

Mr. K. R. Dang , for the Respondents. 

JUDGMENT—The facts of the suit 
out of which this appeal arises are 

tlissc * —■ 

On the 3rd of March 1884 a certain 
Gaya Din purchased a small property in 
the Hamirpur District from the Hindu 
widows Lachmin Kuer and Radha Kuer. 
On the 19th February 1890 Gaya Din 
transferred that property to Bbup Smgb 
and Sheo Lai for Rs. 475- Lachnun Kuer 
died before I9<>5. Radha Kuer died in 
1905. In 1917 Ram Lai, claiming to be 
the heir to the property by reversion; 
instituted a suit against Gaya Lin's suc¬ 
cessors -in-interest and the successors-in - 

interest of Bhup Singh and Sheo Lai. In 
that suit it was decided that the present 
plaintiffs-respcndents who are the suc¬ 
cess ors-in-interest of Bhup Singh and SheO 
Lai were not bona fids purchasers for 
value and the suit was determined in 
favour of Ram Lai. The plaintiffs-respond¬ 
ents then instituted the present suit against 
Kali Din son of Gaya Din for the return 
of the purchase-money paid to Gaya Din 
by their piedecessors-in-interest. The Trial 
Court has given them a decree which has 
been upheld by the lower Appellate Court. 
The defendants appeal here. The point* 
for decision are these:— 

(1) Did the terms of the «*•£*•* Jjf 
the xoth of February 1890 entitle tne 

vendee to the protection of we 
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provisions of section 55 (2) Act IV o? 
1682 ? 

(2) Was the suit time-barred ? 

(3) Is the suit barred by res judicata ? 

(4) Does the decree offend os being 
against property which is not liable ? 

On the first point I have to look at 
the terms of the deed. Gaya Din describes 
himself therein as the owner (rnalik) in 
possession of the property transferred. He 
nowhere suggests that he has obtained 
his title from Hindu women. The deed 
is silent on the subject. The interest 
which he professes to transfer is clearly 
full proprietary title. Under section 55 
(2) he must have been deemed to have 
contracted with the buyers that he had full 
proprietary title in the property. Section 
55 (2) will, therefore, apply unless it be 
shown that the benefit of the rule was 
lost to the purchasers by fraud, notice 
waiver or express or implied contract. 
There is no suggestion of fraud, waiver, 
or express or implied contract and the only 
suggestion of notice is the implied notice 
contained in the registration of the deed 
of the 3rd March 1884 under which the 
two widows transferred the estate to Gaya 
Din. Prior to 192o it might have been 
argued with some force, in view, of the 
decisions of this Court that the mere re¬ 
gistration of the sale-deed by the widows 
- was sufficient notice to a purchaser from 
Gaya Din that Gaya Din had only title 
to the property, under a transfer which 
Could be avoided by subsequent rever¬ 
sioners unless it wer e shown to have been 
made for legal necessity. But the decision 
of their Dordships of the Privy Council in 
Tilakihari Lai v. Khedan Lai (1) which 
Was delivered on the 2nd July 1920, has 
interpreted the law as to notice in ac¬ 
cordance with the view previously held 
by the Calcutta High Court, and has 
dedared that the law a9 to notice in 
India in so far as registration of deeds of 
title can be considered to be implied notice 


(0 37 Ind. Cas; 4*51 47 I* A. 239; 39 M. L. J. 
* 43 : (1920) M. W. N. 59 i: 2 U. P. I*. R. (P-C). 
. J-391 23 Bom. I*. R. 1319; x8 A. I,. J. 10741 25 
C. W. N. 49; a8 M. h. T. 324; 32 C. L. J. 
479 j 23I1. W. i#fj a P. I/. T.ioij 48 0. 1 (P, C t \, 


does not differ materially from the law to 
notice in England. Tt is not laid down in 
that decision that notice can never be 
imputed from the fact that a document is 
to be found upon the Indian register of 
deeds. It lays down that the question 
must be determined upon the merits in 
each individual case. And as I read the 
decis'on of the Courts below in tlr's in¬ 
stance notice could not be imputed from 
the mere fact that the deed of the 2^rd 
March 1884 was registered. It would be 
difficult to hold otherwise when re-collec¬ 
tion is had of the present backwa rdness of 
the inhabitants of the Hamirpur District 
and the fact that in the year 1884 they 
were ia a very much less advanced condi¬ 
tion of mentality than they are at present. 
The question as to whether the suit is 
time-barred has not been argued in 
appeal and on the findings of the Courts 
below the suit was clearly not time- 
barred. 

\Vith regard to the question of res 
judicata I agree with the Courts belowthat 
there was no res judicata in the matter . 
The plaintiffs-respondents and the defend¬ 
ant appellant were co-defendants in the 
previous suit but their interests were not 
at variance and the decision in the pre¬ 
vious suit was in no way a decision 
between them as parties. It is not, of 
course, impossible for a Court to arrive 
at a decision as between co-defendants 
which will operate as res judicata in sub¬ 
sequent porceedings. Such a decision is 
discussed in Harbans v. Kant Kumar 
Naick (2). But in that case the interests 
of the co-defendants were at variance and 
there actually was a decision in favour of 
one as against the other. 

In regard to the last point, Gaya Din 
being dead the decree has been passed 
against such assets of Gaya Din as have 
come into the hands of the defendant. 
There is nothing objectionable in this. If 
an attempt is made to execute the decree 
against inalienable properly the defendant- 
appellant will be at liberty to object to 
such execution. 


(2) 54 lad. Cas. 9741 18 A» L. Jt 12 1 \ 2 U t 1 \- 
It* R. (A.) 48. 
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I therefore, dismiss this appeal with 
costs which include fees on the higher 

scale. 

Z« K 

Appeal dismissed. 


Mr. Das, for the Appellant. 

Mr. Thein Mating, for the Respondent. 

JUDGMENT.— The appellant-plaintiff 
sued the Municipal Committee of Pegu 
to recover damages for loss suffered by 
the plaintiff on account of the defendant's 

action which prevented plaintiff from slaugh¬ 
tering pigs and selling pork for two 
days, although the plaintiff was admittedly 
the licensee and had the light to slaughter 
pigs and sell pork on those two da 3 ’s. 
The plaint recited several other com¬ 
plaints which are not necessarj’ to be dis¬ 
cussed for purposes of this application. 

The defence was that beyond withhold¬ 
ing the plaintiff's permit nothing further 
was done concerning plaintiff’s right to 
slaughter and sell, that Ihe action taken 
by the defendants was just, lawful, and 
done in good iaith and that section 42A 
of the Burma Municipal Act was a bar 


-.ANGOON HIGH COURT. 

Civil. Revision No. 87 of 1922. 
September 4, 1923. 

Present: —Mr. Justice Po Han. 

SAN YEI K— Appellant 

versus 

'XhB MUNICIPAL, COMMITTEE oi-PEOU 

—■ Respondent. 

Burma Municipal Act [111 0/1898), s. 4 2 A— 
License to sell pork—Failure of licensee 
stamp-paper—‘Cancellation of license Damages , 

SiM p^°inti^was'a licensee of the defendant Munici¬ 
pality for slaughtering pigs and selling pork. He was 
called upon by the Municipality to produce stamp 
paper for executing the license, winch he faded to 
ao The Municipality thereupon cancelled his 
ficense and served a notice upon him as the resul 

of which he was prevented from slaughtering pigs 

and selling polk for two days. He sued the 

Municipality fo* damages : , , 

Held, (1) that in the absence of any bye-law o 
other authority empowering the Municipality to 
cancel the plaintiff's license simply b^use he 
had committed default in producing the stamp 
paper, the action of the Municipality amounted 
te a breach of contract for whicn the plaintiff was 
entitled to recover damages; [p. 865, col. x.J 
(a) that under the circumstances of the- case the 
Municipality were not protected by section 42A 
of the Burma Municipal Act. [p. 885,001.1.] 
Civil revision against a decree of the 
District Court, Pegu, in Civil .Appeal 
No. 17 of i9M- ; . : 


to the suit. 

The Township Court found that the 
defendants prevented the plaintiff from 
slaughtering pigs and selling pork for two 
days, that the defendant's action was 
illegal, that the plaintiff was entitled to 
damages, and that the amount should be 

^The 5 District Court found that the plaint¬ 
iff's suit was not maintainable being barred 
by section 42 of the Burma Municipal 
Act. The learned Judge was influenced 
by the consideration of the fact that the 
plaintiff sold pork at Rs. 1-8 per viss after 
having agreed to a condition of the license 
or lease that the price must not exceed 
Rs 1-4 per viss. He argued that when 

the Municipality tried to stop the plaint¬ 
iff from doing so it cannot be said that 
the Municipality acted maliciously and 
not in good faith. It was further found 
that section 39cfthe Burma Municipal 
Act reouired the contract to be in writing 
and the* defendant must have had that 
section in view when the plaintiff was 
called upon to furnish the stamp paper. # 
In the application for revision it is 
urged that the District Court acted il¬ 
legally and with material irregularity in 
applying its mind to the question of the 
■-price-of pork inasmuch as the sole reason 
fo r stopping the slaughter and sale was 
non -production of stamp paper and un- 
• connected with, the .price of pork. 
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I agree with this contention because 
Maung Tun Aung who repiesentcd the 
Municipality at the trial admitted the sole 
reason to be so. In cons'dering the opera¬ 
tion of section 42 A of the Act I do not 
think the question of the price of pork 
is relevant. The relevant matters ore 
that the Mun’cipaliry called upon the 
plaintiff to produce stamp pa per to execute 
the lease or license, that the plaintiff did not 
take any notice of it, his reason being that 
h- had already acquired the right of the 
license or lease fo.ir or five months bet ore 
that. The Municipality then issued notice 
to him which had the effect of prevent¬ 
ing him from slaughtering pigs or selling 
park for two days. The sole reason for 
issuing thit notice was the plaintiff s 
failure to furnish stamp paper. 

The plaintiff was admittedly the licensee. 
No bye-law or other authority can be 
shown wh ; ch empowers the defendant 
Municipal Committee to cancel the license 
simply because the licensee commits de¬ 
fault in producing stamp paper, or to 
issue a notice to the licensee the effect 
o: which was stopping the exercise of his 
right for two days. 

The defendant’s action in preventing 
the. plaintiff from slaughtering pigs or 
selling pork for two days amounted to a 
breach ot coitra.ct and the plaintiff was 
entitled to claim damages. It cannot be 
said that the defendant acted lawfully 
or with due care and ciution when no 
authority can be shown to the effect that 
for no:i-prodaction of stamp paper the 
plaintiff can be prevented from slaughter¬ 
ing pigs or selling pork. Section 4 2 A 
of the Act does not protect the defend¬ 
ant in these circumstances. The suit is 

maintainable. 

With reference to the amount of dimages 
it is for the plaintiff to prove it strictly. 
He is clearly entitled to two days pre¬ 
mium and rent. Accord’ng to his own 
figure the amount works out to Rs. 35 - 6 . 
His claim for loss of profits is reasonable. 
His figure works out to Rs. 13-6-0. To 
get the resolution set aside he had to get 
professional assistance from a lawyer. This 
was not uireasomble but what be actually 
spiat is no criterion. As between party 
an! party Rs. 34 appears sufficient and 
reasons ble cost. There is ao proper proof 


of the cost of his establishment. Nor is 
it clear if any expenditure on this 
head can properly be considered as loss 
caused to him by the defendant’s action. 
There is no proof that he suffered in 
reputat 0.1, audit is difficult to see how 
any question of injury to his reputation 
can beottributed to defendant’s breach 
of contract. 

The plaintiff is entitled to recover 
Rs. 32-12 as damages for breach of 

contract. 

The decrees of the lower Courts are set 
aside there will be a decree in plaintiff’s 
lavour for Rs. 82-12 with costs through¬ 
out. 

Appeal allowed. 

z. e. 


PATNA HIGH COURT. 

Civic* Revision No. 185 of 1922. 
November 13, 1 9 2 -* 

Present :—Justice Sir John Bucknil,KT. 
PARSOTIM DAS—Petitioner 

versus 

Firm JANGU SAO and another- 

Opposite Party. 

Prjvin i.il Small Cause Courts Act ( IXofiSSj), 
s 2 5_ Endue not exanined satisfactorily—High 

Court. Power of. to interfere in rewision. 

Wne re on tlie face of a decision of a Small Cause 
Cmrtjudg 2 . it appears that the evidence of a 
P1 rty has not been satisfactorily examined for 
instinct where the Judge in his summary of the 
evidence states that the party had examined only 
OH' witness whereas, as a matter of tact, another 
witness was also examiued whose evidence makes 
th; position of the party infinitely stronger, the 
Hi di Court should exercise its powers of inter¬ 
ference in re vision. [p. 866, col. 2.J 

Mr. Kulw.im S.ihai for Mr. Sunder Lai, 
for tha P«itition:r. 

Me. Bitnola Char an Sinlia, for the 

0>poitte Party. ,... 

JUDaMfi.'H\—Tuis is an application 

mide unbrthe provisions of section 25 oi 
Ui* S n ill Cause Courts Act, The matter 
is I v*ry trifling one but the circumstance? 
ar * pothaps somewhat unusual; and 
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although it is with very great reluctance 
thjt tiiis Cmrt interferes with the find¬ 
ings ox a Small Cl us.* Court yet tuereare 
oj^as o .s, and this may be one, when it 
se^ms to be tuat one should d° so. 

Tuu circa instances are extreme!) simple. 

The plain till clsima sum: money l.r goods 

so d an 1 d.-l*vered. Thj articles so', cl weie 
c.o.q. The plaintiff sa> s that the detend- 
ant ni3 signed au iccouat-iendercd state¬ 
ment in a b.ilu' and he produced this 
b.ihi himseit purporting to nave be« n sign¬ 
ed uy the detenu mt in the manner in died t- 
el showing a balance in ilia (.he plaint ill's) 
favourox between three and lour hnndr.d 
rupees- T .e defendant, ffow c vcr, denies 
hs signature ;n this b.i/ii and seems to 
lia/e been a ole to s.itisiy ihi Jud.'.c to 
that eject by snowing to tiie Judge 
ceit-*in sign ffur v -s wuicn are admitted lo 
be aii own and tnat tQe si natuie on the 
b.ihi wxs u.ilix- tnese genuine s-gnatures 
of nis own; ju! tuns persuidjd LneJ ud 0 e 
to come to the cjnciusion which he did 
that ill* p.auniff had not succeeded in 
proving his case satisfactorily. But in 
his d:cis 10.1 it certainly would appear that 
ta* Smul Cause Court's Judge had acci¬ 
dentally, p^rh ips, omitted to consider the 
evidence whica was adduced by the 
plaintii in support ot his allegation that 
t.*ie defendant had in fact put his hand 
on an ac jouat* rendeied showing the 
b ilance, which I ha/e alieady mentioned, in 
hii favour. Thi plaintiff, according to tne 
record, examined . two witnes.es. The 
first ut these was quite ciear as to 
the position; h* says definitely that 
tae d.-xendanc, about tnree years ago. hud 
s gu:d tins bxhi in his (<-ns witn ss ) own 
p.cseace. la this way tae evidence of the 
p..ffut.ff was strongly corroborated. Now 
the Small Cause Court's Judge in his 
summary of tne evmei.ee states that the 
plaintiff examined one witness oi.iy wno 
hid said in it tne ile.eudc.ni: had s : gncd 
the acknowledgment. Appareniy the Small 
C.use Court's J Jdge must nave overlooked 
tae fact t.*at iu a.dtion lo the w.iness, the 
gisc of waose testimony I have already 
given, there Was another witness, vihi 
also diposed that tne dciendant in isct 
signed the bahi. It would seem Horn the 
fact that the Small Cause Court's Judge 
merely states that the plaintiff had called 


Imt 

but one witness who simply said that the 
delendant had signed the bahi in question 
ilia t he was reietr. ng to the second witn< ss 
and had by mistake overlocked the lact 
that Iheie was a far more important 
witness who had been called (n behalf 
oi ihe pla.ntift ai.d who had staled defi¬ 
nitely that the bahi had been signed by 
the defendant ai.d in his (iLal witrtss'J 
own presence. The position, Ihereicre, cf 
the plaintiff was infinitely sliungex than 
would appear iiom the expressions which 
a ie used in Small Curse Court's Judge 
decision, X think that ontheJace of the 
decision, t: e evidei ce oi the plaintiff has 
non b.en sufficiently considered. 1 should 
be loth to con.e to any conclusion upon 
the matter my self. I think this is an 
instance m wlich it is necessary that the 
poweisoi th s Cv>urt should be rxeicised 
and that the case should to back lor re¬ 
hearing prelerahly not tcfoie the ssne 
Small Cause Court's Judge who has already 
dealt *iih the matter. The costs will 
abide the evcnl. 

Case sent back. 

N. K . 


RANGOON HIGH COURT. 

Civil revision No. ii of 1923. 

September 7,1923. 

Present :—Mi. Justii e Bo Ban. 

Sheik ABDULLA— Appellant 

versus 

M. V. R. S. I’ iRM and another— 
Respondents. 

Arbitration—Jit Jerctice to five arbitrators — 
Majority aujaid U.nding —2 wo arbitrators ailing 
lo aci —ward Oy remainder, whether valid — Lttmta~ 
tion Act ( 1 A 0/ ii(n), Sch. 1 , Art . ±$b—Objections 
lo au.aia — L.tmlahon. iPctal'On oj. 

Ti.epait.es> to a cs.se retcir«.d xheir dispute to the 
arb.tr«.ucn o. five nr unrated:* an s.gruci to aLide 
by the award ol 1 he- n ajd.ty of tncm. Two of 
tae ijrbiirat^ri. did not tJce part m tht arbitration 
proc.c dmgt and the remaining trree macc an awajd 
anu fi ed it in Court; 

Held, (i) tuat the intention of the parlies was 
that an the five arLitraicr* :hculd take j.axt in the 
artbrati^u ana should thvie be anj diBinna of 
cpini 0 n among iLem the opinion oi t^e majority 
should previil, and that they did not intend that 
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if only a majority of the arbitrators acted and 
made ai award t.ie award would be Linking, 

^(^ha , tV re f ore, the award \va» iava’il anil 

was not bi idi igon th; pa.- i s=. [p * ol - I ;J 
Guruth vbbav. Narasingappa, 7 . M - * 74 \j 
Djc. (jc.S ) 707 'Thammiraju v. Bapuaju, u M. 1 3 . 

4 Ind. D;c (s.s) 428, Bam X a ram Roy v. Hat; 

Malta, 29 C. 30. relied °n. . . 

XJ.j er Ar ide 153 of S- hi lule I to the Li nua ion 
Act, "ti-u; for & iug objections to an award runs 
from the da:e of Gig the award n Court and 
notice of such ti iug bt i g given to the jaruv.. 

[p. 86/, col. 2; p. 3 o 8 , col. i.j 

Civ 1 revision against an order o. tie 
District Court, Toungco, in Civil Regular 
No. ii of 192V. 

JUDGMENT. —The appellant was first 
defendmt in t^e lower Caurt, the second 
lesp^nlent was the second defendant and 
the first respondent was plaintiff. Pending 
their suit they madia joint appl cation 
t) refer their d spute to the rrbitratn n of 
five arbitrators and they agreed to abide 
by the awird of tne majority of them. 
The C»urt re c erred the matter to the five 
arb trators named in the joint applica¬ 
tion. 

Two out of thosi five did not take part 
in the arbitration proceedings. The re¬ 
in ‘iaing three ? rbitra tors made the award 
aul filed it in Court. The appellant tiled 
objections one of which was that the award 
wi3 invalid because two ol th: arbitrators 

did not act. . 

The lower Court found aga;nst th: pre¬ 
sent appl’cant who made this application 
to revise the order of the lower Court. 


The main point urged on applicant s be¬ 
half is that the award was mvalidas two 
of th» arbitrators did not act at all. By 
the rjoint application the parties £l £ r ?{’ < * 
that the award of the majority of the 
arbitrators was to prevail after nominating 
five arbitrators. The intention of the par¬ 
ties, it appears to me, was that all the 

five arb’trators were to take part m ti e 
arbitrat'ouand should th-^re beany dilter- 
ence of opinion among them the opinion 
of the majority was to prevail. I do no 
think that they ever meant_ that if at 
least three out of the arbitrators acted 
they woald be satisfied. In this view of 

the reference eich party was entitled to 

have the benefit of the opinion and deci¬ 
sion of all the five arbitrators and not 
Only some of them. From the fact tha 


the three arbitrators who actually madethe 
award h ppeced to ho.d the same op iiiuii 
it cannot be assumed that even it the other 
two had acted the opinion of the former 
three would not have been affected. It is 
not imp issible that a discussion amor g all 
the five might ha\e produced a different 
award The cases of Than miraju v. Bapi- 
raju {1} and Ram Narain Roy v. Batj Nath 
Malta (2) lay down tl.at when One or more 
of th* atb tralors did net act ai.d the 
rest only made the award there was mis¬ 
conduct onthe part of the arlitralors and 
the award was invalid. 'J here w; s no pro¬ 
vision in the reference in those two cases 
thjt the award of the majority should pre¬ 
vail 1 n Guritpathappa v. Narasingappa (3) 
it was held that where the parties agreed 
to refer a suit to arbitration tut proaiMon 
-•as made that a decision by the majonty 
of the arbitrators should be binding and 
two of the arbitiators withdrew the den¬ 
s’oa by the majority was mVj.l d. I he 
body of the judgment in that ruling on 
page 175 specially mentions that ‘ there 
was no provision in the order of reference 
th it the decision should be with a majonty, 
either including the uttara panchayattar 

or not including.” 

In the present case the first paragraph of 
the joint application stated that the parties 
agreed to hove the five arbitrators rained m 
the appl : cafion and they preyed that the 
matter might be re!erred to the arbitrators 
named to be decided by them and not by 

a majority of them. The use of the 
phrases *' the award of the majority wiU 
prevail” and ''will abide by the award of 
the majority” do.s not ajpear to mean 
thit th*part'es would be satisfied if the 
majority uf the five arbitrators acted. I 
th nk the app leant meant that if he 
a'bitrators sliculd not be unanimous the 
opinion of the majority was to prevail. 
P Th,refore, as two out o£ the five arbitra¬ 
tors did not act the award made by the 
other three only was invalid The learned 
Counsel for the respondent raised the 
question of limitation on the ground, that 
n i mplication was filed by the a. p leant 
to «et aside the award in the lower Court 
within ten days of the filing ot tLe awaid 


(1) 12 M. 113: 4 I nd- Dec - (n-s.)426. 

8J 7 9 M. X 3 74 ; a Ind. Dec. (». *.) 7«7- 
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in Court. Under Art. 158, Limitation 
Act, time runs from the date of filing the 
awir J • Con* 1 - nd notice of such filing 
given to the parties. In this case it is not 
at all clear whitli^r the applicant was given 
or received notice of the filing of the award 
before the 6 f h September when the Court 
called tor application, if any, to set aside 
the award. It seems clear that the applicant 
cannot be considered to have received any 
such notice nor canany such notice be 
cons'der e d to have been given him until 
the 9th September. He filed his obj ections 
on the 15thSeptember. This amounts to 
filing an application to set aside the 
award within time. 

The appeal is allowed. The order of 
thelower Court accepting theawatdand the 
decree thereon are set aside. 

The case is remanded to the lower Court 
to be disposed of according to law. 

The respondents will pay costs of this 

application. 

z. k. Revision allow si. 
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CALCUrrA HIGH COURT. ._*< 

ORDINARY ORIGINAL ClVIL JURIS- ^ 

DICTION. 

April 18, 1923. 

Present: —Mr. Justice Greaves. * 
GLADSTONE WTOS & Co. 

versus 

JOOSUB PEERMAKOMED & Co. 

Arbitration Act (IX of 1899), s. 15— Civil Pro¬ 
cedure Cods (Act V of 1903), O. XXI, r. 16 — 
Asslgnmsnl of awird — Execution — Procedure. 

Iuasra.ich as under section 15 of the Arbitration 
Act, an award when filed is enforceable as a decree, 
all the provisions of the Code of Civil procedure 
applicable to the execution of decrees, apply to an 
award so filed, [p. 869, col 2 ] 

Where a person in whose favour an award has 
been made assigns it to a third person, such assignee 
is entitled under r. 16 of O. XXI of the Civil Pro¬ 
cedure Code, to execute the award against the 
person against whom it was mide. [p. Sf>9, col. 2.] 

Mr. A. iV. C/nuIhurl, for the Assignee. 

Mr. A. K. Roy, for Messrs. Joosub Peer 
Mahomei & Co. 


JUDGMENT.—This is an application by 
the assignees of an award for the execution 
of the award. The award was made in 
favour of Messrs. Gladstone Wyllie & Co. 
It was duly filed and was, therefore, 
capable of execution as a decree under the 
provisions of section 15 of the Indian 
Arbitration Act. In execution thereof 
Messrs. Gladstone Wyllie & Co. attached 
certain properties of Messrs. Joostlb Petr 
Mahomed & Co. 

The attachment was ultimately with¬ 
drawn upon certain terms which aie set 
out in thi copy of a letter addressed by 
Messrs. Gladstone Wyllie & Co. to Messrs. 
Joosub Peer Mahomed. By these terms 
the amount of the award was payable in 
certain sums therein mentioned and, in 
default of any instalment not being paid, 
Messrs. Gladstone Wyllie & Co. reserved to 
themselves the right to proceed with the 
execution proceedings for the balance of 
the full amount due under the award. 
Certain payments were made in pursuance 
of this arrangement and ultimately, I 
think sometime in January or February 
of th’s year, the award was assigned by 
Messrs. Gladstone Wyllie & Co. to the pre¬ 
sent applicants who now seek to enforce 
it for the balance of the whole amount of 

the award. . t 

Three points are raised on behalf of 
Messrs. Joosub Peer Mahomed & Co. 
First, it is said that the assignment is not 
prosed. Secondly, it is said that the 
arrangement is not correctly set forth, 
and t iirdlv, certain points arising on the 
Civil Procedure Code are relied on aB 
reasons why thi order sought should not 

be made. . . .. 

So far as the first po # nt is concerned it 

seems to me that upon the evidence before 
me the assignment is amply proved and, 
so”far as the second po'nt is concerned, 

I am satisfied that the arrangement put 
forward by the present applicants is in 
fact th* arrangement that was anived 

at between Messrs. Gladstone 'Wyllie & Co. 
and Messrs. Joosub Peer Mahomed as 
term? uoon whch the attachment should 
be withdrawn. The third point remains. 
What is said is this that the provisions 
of O. XXI, r. 16, are not applicable in a 
matter of this nature inasmuch as this is 
not the Court which can be said to have 
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passed the dec tee, and reliance is 
placed upon the case of Tribhuicandas 
Kalian da s Gajjar v. Jibancluvd Lallulhai 
(1), where the learned Clicf 
Justice of Bern hay refused to print 
a stay under O. XXI, r. 29, in respect cf 
the execution of an award filed in Court, 
on the ground that the app’iear.t was not 
the holder of a decree of Court ar.d was, 
therefore, not entitled to a stay 1 ndcr the 
provisions of O. XXI, r. 20. Reliance 
was further pheed on a passage in Baijmih 
v. Ahmed Musaji (2), where Sir Lawrence 
Jenkins states that when an award is filed 
the result is not that there is iu t in which 
a decree has been passed hut that there is 
an award which shall be enforceable as 
though it were a decree. And lastly, reliance 
was placed on the case oiE.D. Sasconv. 
Ramdutt Ratnkissen Das (3), wherethe pre¬ 
sent Lord Chancellor, in delivering the 
opinion of the jud ; cial Committee, stated 
that section 15 of tic Arbitration Act 
does not enact that the award when filed 
is to be deemed to be a decree of the 
Court but only that it is to be en r orce* 
able as if it were a decree. 

As against this.I was referred to the 
provisions of O. XXI, r. 50, sub-scclion 2 
of the Civil Procedure Code and to a 
decision in Purusottum Das Narain Das 
v« Louis Dreyfus & Co. (4), w’here the 
learned Judge refused to accede to the 
argument that he could not go into the 
matters to which O. XXI, r. 50, sub clause 
2 relates on the ground that the aw^.rd 
when filed was not a decree for the pur¬ 
pose of that sub-section, and I was fur¬ 
ther referred to a decision in Chambers 
by myself in which I apparently arrived 
at the same conclus’on. 

Ou behalf of Messrs. Joosub Peer 
Mahomed & Co.,it is said that aPhcugh the 
decision uader O. XXI, r. 50, sub-clau: e 2, 
may be correct, it does net cover a case 
arising under O. XXI, r. 16, which does 
not relate to actual proceedings for 


OO 8 Ind. Cas. 179; 35 B. 196 at p. 198; 
nom I/. R. 860. 

(2) 18 Ind. Cas. 978; 40 C. 219 at p. 230; 17 
wn - 395 - 

( 3 ) 70 Ind. Cas. 777; 50 C. i; 37 C. L. J. 336; 
t • t 758 ;27 C. W.;N. 660; (1923) M. W. N. 3 

W. 537; (1922) A. I. R. (P. C.) 374. 

( 4 ) 56 Ind. Cue. 325; 47 C. 29. 


enforcement of a decree as do Ihe provi - 
si on s of O. XXI, r. 50, sub clau: e 2 lam 
afraid I cannot assent to Ihis argument. 
I thir.k thf-t when under the proviVons 
of the Ind’an Arbitration Act (section 15) 
the Legislature provided 11 at rn award 
on being filed was enforceable as if it 
were a decree rf Ihe Court, it intended 
that all the provshrs of the Code ef 
Civil Procedure rpphcaUe to Ihe execu¬ 
te ir of dectees should apply to an award 
jo filed, ar.d if it is necessary to say 
which is the Court wi eh passed the 
decree within the mear/ng of O. XXI, r. 
iO, I think that f 0 r purposes of exrcup'on 

after the award is fih d ar.d is capable of 
execution as a decree Ih s Court must he 
deemed to be the Court wh'cli passed the 
decree for the pi rposes of these sect ci s 
in the Civil Procedure Code. 

The result is that the objections r^sed 
on behalf of Joojub Peer Malien ed & Co., 
in my op nirn fail and I mist make the 
order that is sought. I.ct a warrant issue. 
The applicant is entitled to the costs of 
this applicalien. I stay execution for a 
week. Jf Joosub Peer IvIoln med & Co. 
pay in the amount of the award Ty then, 
there will le liberty to the applicants to 
withdraw same on giving security. 

Applicalien allowed. 

W. C. A. 


LAHORE HIGH COURT. 

Civir. Miscellaneous No. 522 of 1922. 

June 1, 1923. 

Present. —Mr. Justice Harrison ar.d 
Mr. Justice Zafar Ali. 

NEKJ and others—Plaintiffs— 

Petitioners 

versus 

CRP 1 AJJU RAM and another— 

Defendants—Respondents. 

Civil Procedure Code ( Ad V of 1908), a. 109— 
Application for leave to appeal to His Majesty in 
Council—Review of judgment—Judgment on revuw 
set aside—Original judgment restored—Application 

for leave, whether can be continue 
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An application forleave to appeal to the Plivy 

Conudl against a judgment of the High Court was 

presented within time. On the same date an 
application for review of judgment was filed. The 
latter application was accepted and an order was 
passed on the former application that as the 
application for review had been accepted there wrs 
no necessity to go on with the application. 
Eventually the judgment paited on rtv;tw was 
set aside by the Privy Council on the groi rd that 
it was passed without jurisdiction, and the pre¬ 
vious judgment was restored. It was then -ought 
to obtain a certificate on the brsis of the application 
for leave to appeal to His Majesty in Council : 

Held, that the order pt.su d on the a] plication did 
not amount to a dismissal and that the a] plication 
had remained suspended, and that the cripiral 
judgment having been restored the application 
could be proceeded w ith. 

Petition in continuetion of the petition 
(Civil Miscellaneous No. 248 of 1918 tor 
leave to appeal to His Majesty’s Privy 
Council from the judgment and decree of 
Mr. Justice Scott-Smith and Mr. Justice 
Les'ie Jores passed in C : vil Appeal 
No. 2;80 of iQ T 4) prayirg that the said 
applcation may be heard and d sposed of 
as if no review had been accepted and 
that the decree ot this Hon’ble Court 
dated the 3rd November 1917 may he 
permitted to he appealed from to the 
Privy Council. 

Pandit S/iro N-train, R. B., and Mr, 
Manohar L% 1 . for the Petitioners. 

Bakhshi Tek Chand and Dr. G. C. 
Narano , for the Respondents. 

ORDER. —This is an application asking 
for orders to be passed on a petition lor 
leave to appeal to the Privy Council 
from a decree dated the 3rd of November 

1917. 

Tae facts are that on that date an 
appeal was accepted ar.d the suit as 
instituted was dismissed by the order of 
a Division Bench. An application for 
leave to appeal to the Privy Council was 
duly presented wthin time and on the 
same day an application for review was 
mide. This litter application was accept¬ 
ed and eventually the original order passed 
on the 3rd of November 1917 was revers¬ 
ed and the suit was decreed in full. 
From this order passed in review an 
appeal was presented to the Privy Council 
urging t ?at th» review was not competent 
and further that on the mer.ts the original 
order passed by the Division Bench on 
3rd November J 9 l 7 was correct. On the 
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27th February 1922 their Lordships of the 
privy Council held that the review vas 
not competent, that r. 1 of O. XLVII had 
been misunderstood and t].at, therefore, 
the it figments given by the two Division 
Benches were to be ret aside and that of 
the Bench of the Chief Court which passed 
the order of the 3rd November 1919 was 
to be restored “so that the suit will stand 


dismissed." 

Counsel for the respor. dents contends 
that this fir.d'nfc or rather the order in 
Corne l which followed uy on it err.todies 
the original decree yassed on the 3rd of 
November 1917 and. therefore, Ihere can 
now he no question of appealing to the 
Privy Counci’. He aho contends that in 
sp'te of the fact that Iheir Lordships set 
aside the whole of the proceed ngs in re¬ 
view and thereby restored the original order 
passed by the first Bench, it would have 
been con petent to Ihe present appellants 
appealing as respondents to ask for an 
order on the merits reversing 11 at d« me 
and upholding ti e order passed on review 
and this in sp’te of the fact 111 at there 

was no appeal before their Lordshi] s from 
- - ^ « • • 


With this view we cannot agree. The 
order of the Privy Council merely dealt 
with the competency of ihe rev ew appl> 
catio D and the legality of theorders passed. 
Once it had been held that the review 
proceedings were had the clock was merely 
put back and tbe position ns expiated m 
their Lordships* order was that the on* iif 1 
judgment was restored and the suit s1o*d 
di:mvsed. From that jvdgment or raihcr 
from the decree which follr wed upon it 
the present petitioner wished to present 
an appeal. His apyl'cat'on was present* d 
withn time. We do not agree with the 
contention that the order of tie 22nd 
J> ly 1918 stating that "the ay ph cat ion for 
review has been accepted, ard there is no 
necess’ty to so cm w’th the application 
is tantamount to j.n crder of dismissal, end 
we find that th’s application is still alive 
and has merely been n a state of suspend¬ 
ed animation dur'r.g tbs lorg perod. It 
is not contended that the petit oi.crs lad 
not fulfilled the necessary condition- f 
were not entitled to the certificate which 

they sought. 


INDIAN CASES, 


Vol. 771 

MAHAMHAD HAD I V. DKBI PRASAD. 

We, therefore, accept the appl : cation 
and d rect that the certified" e be granted. 

• The coits of the petitioner at this hear.ng 
will be piid by the respondents. Counsel s 
fee Rs. 120. 

Application accepted . 

Z. K. 


ALLAHABAD HIGH COURT. 

Execution First Appeal No. 263 

of 1922. 

Miy 1, 19*3* 

Present:—Mr. Justice Walsh and 
Mr. Just ce Kanhaiv a La!. 

MA HAMM AD HAD L—Judgment-Debtor 

—Appellant 
vers us 

DEBI PRASAD AMD others—DeCrEE- 
H>ldsrs—Respondents. 

Limit tlion Act (IX of i9>«). *5. Seh. I. 

Art . 182 —Execution of decree—Stay of execution 

— Proceeltng struct off—Right 10 revive proceeding 

— Limitation. 

Where rxcCution of a decree is staved at the 
instance of a strang r anj a pending execu ion 
proceeding is consequently .‘truck off, th* right 
of the d ere.-holder to continue the pro> e t.mg 
struck off is revived from the date on wht»h th.* 

stay order is cancelled or becomes inoperative. 

• 

Qamir-ud-din v. Jawahir Lai, 27 A. 33 l! 32 I. 
A. ;02; 2 A. L. J. 397; i c L. J- 3 8l I oC * W. 

6 oi : 1 5M. L. J 258. 7 Bom. L. R-433; 8 Sar * 

P. C. J. 8.0 (P. C.j, reli-don. 

Execution first appeal against the 
decision of the Sdb Judge, Jau.ipur, dated 
the loth February 1923. 

Mr. S. A. Haid'r, tor the Appellant. 

Mr. K. N. Kilju. lor the Respondents. 
JUDGMENT.— There is 1,0 force in this 
appeal. On the 29-h of January 19 7 
a decree wasobiaitied under section 90 of 
Act IV of 1882. The applicnt ion for exe¬ 
cution, with which we are at present con¬ 
cerned, was made on the 15th of April 
1912, for the attachment and sale of cer¬ 
tain property. An attachment foTowed 
bul before the property could be sold the 
Court executing the decree found upon 
enquiry that the description of the property 
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attached did not tally with the descript'on 
given in certain Revenue Records. The 
decree-holder was called upon to explain 
the discrepancy but he d d not turn up. 
Uisappl cation was,therefore, d'sniisf.rd ior 
default on the 25U1 ot July 1913. On the 
71 h of Ant ust 1913 a fresh application 
was made for execution with a request th^t 
the previous exccut on pioceed ngs should 
be sent for and ’he sale of the property 
attached proceeded with. On the 19.h of 
September 1913 another appl'cat on was 
tiled by the decree-holder asking that the 
ordei ot the 25th ol July 1913. should be 
formally set aside under O. IX, r. 4 
of the Code of Civil Procedure and the 
previous execution proceedinc s restored to 
the file. An order followed res.toiiug the 
case to the file and the execution waspro* 
ce.ded with, with the result that some jio- 
perty was sold and a portion of 11 c ( le- 
creT. 1 money was realised. Memvliie n 
suit was brought by a h dy, r.amtd, Mutant' 
m t Mohani Bit*. claiming title 1o ceita’n 
other property wh ch had been attjcltd 
ai.d proclaimed for sale. At tl,e instance 
of the lady Iheexeiutitn of the decree m 
quest on wrs stayed and the sa’e was post¬ 
poned, pend'ng the detern ii.£t ; cn of her 
suit. On the 23rd of May 19*4 the fXec ^‘ 
ti^u p:cce?dii g> were struck < if in 
March 1919, the ;u : t of the 1 -dy wt.s d s- 
m-ssed and Uueml ar-o on the execution 
of the deciee and ihc sale of the property, 
which formed the subject-mutter ot dispute 
in that suit, was removed. The present 
application fer execution was filed soon 
afterwards on tie 28th of January J 9 : 9 » 
and hns been h.ld by the Court leiow to 

be within time. 

It is argued on behalf of the judgment- 
debtors that the app'icalion of the 19th of 
S pte inter 1913 ought to be left out of 
account, bee? u i e O. XI, r. 4 of the 
Code of Civ 1 Procedrre was inapj licable to 
an execution proceed rg. But the OTder 
which was passed on that application was 
an order binding on the p rt cs, and it is 
now n3 longer open to the judgment debtors 
against whom that order was passed pre¬ 
sumably after notice, to question the va!i- 
dity of that order. In pursuance of lhat 
order the previous execution proceeding 
which had been struck off for default wa§ 
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revived, and various steps were taken by 
the decree-holder to obtain satisfaction of 
his decree till a stay order was obtained 
by Musatnmat Mohani Bibi in the suit, 
to which a reference has already been 
made. From the date of the removal of 
theemba r goby the said order the right of 
the decree-holder to continue the previous 
execution proceeding which was struckoft, 
On the 23rd of May 1914. revived ar. d onthe 
analogy of the decision in Qatnar-ud din v. 
JawuhirLal (1) the present application for 
execution has teen rightly held to te not 
barred by time. We dismiss the appeal 
accordingly with costs includingly fees in 
this Court on the higher scale. 

Appeal dismissed. 

Z. K. 

(1) 27 A. 3341 32 I. A 102; 2 A. L. J. 397; 1 
C. 1 ^ J - 381; 9 C. W. N. 601; 15 M. L. J. 258; 7 
Bom. h. R. 433; 8 Sar. P. C. J. *10 (P. C.). 


LAHORE HIGH COURT. 

Second Civid Appear No. 2010 of 1919. 

April 3, 1923- 

Present:—Mi. Justice Broadway and 
Mr. Justice Moti Sagar. 

JBALAK RAM—Plaintiff— 

—Appeeeant 
versus 

MUHAMMAD SAID— Defendant- 

Respondent. 

Evidence Act (J of 1872), ,<s. 45. 47 — 
writing, comparison of — Appeal , second-—Finding 
of fact based on comparison of handwriting, legal¬ 
ity of. 

Comparison of signatures ic one of the modes 
of proving handwriting and although, where 
there is no other evidence corroborative of iuch 
comparison, such proof would he regarded as 
hazardous and inconclusive, it cannot l_e 
regarded as an error in law to base a conclu¬ 
sion on such proof alone, and a Court of second 
appeal would have no power to set aside a find¬ 
ing baaed on such comparison, [p. 873, col. x.j 

Pasupuletti Venkamma v. Shaik Hamid, 14 
Ind.Caa.74i; 421, relied on. 

Second appeal from a deciee of the 
District Judge, Shahpvr, dated the 26th 

May I9?9' 


[1923 

Bakhshi Teh Chand and Lala Faktr Chand, 
for the Appellant. 

Messrs. Abdul Aziz and Mul Chand, 
for the Respondent. 

JUDGMENT.* —On the 10th of August 
1907 the defer dan t, Muhammad Said 
executed a deed of mortgage for Rs.2,260 
in favour of one Sukh Dial, father of 
th c present plaintiff, Balak Ram. ]t was 
stipulated that no interest would be paid 
for the first year but that after the 
expiry of that period if redemption was 
not effected the defendant would be liable 
to pay interest and compound interest at 
the rate of 12 per cent, per annum. Sukh 
Dial died in October 1910 and the 
plaintiff, alleging himself to be the adopt¬ 
ed son of the deceased, brought this suit 
for the recovery' of Rs. 3,662-1-3 on the 
foot of this mortgage after givTg credit 
to thc defendant for Rs. 1,100 alleged to 
have been realised before the institution 
of the suit. The defendant admitted the 
execution of the mortgage, tut denied the 
right of the plaintiff to maintain the 
suit, and contended that the latter was not 
the adopted son of the deceased. He 
further pleaded that the moitgage-debt 
had been discharged in full. The follow¬ 
ing issues were framed.— 

(1) Was plaintiff the adopted son of 
Sukh Dial deceased ? 

(2) Did defendant pay off the mortgage 
debt in full? 

(3) What amount of principal and in¬ 
terest was due to plaintiff ? 

The Trial Court found in favour of the 
plaintiff on all these issues, and passed a 
decree in his favour for Rs. 3,712-15-0 
which was the amount found due from the 
defendant on the date the suit was decreed. 
Against this decree an appeal was pre¬ 
ferred by the defendant to the District 
Judge who Upheld the finding of the Trial 
Court on the question of the plaintiff's 
adoption by Sukh Dial, but came to a 
contrary finding on Issue No. 2 relatingto 
the discharge of the mortgage-debt in 
question. The receipts produced by the 
defendant in proof of the discharge of the 
mortgage-debt were found to be genuine, 
and the result of this finding was that 
the plaintiff's suit was dismissed in its 
entirety. 
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The plaintiff lias now come up in sccjnd 
appeal to this Court and it has been 
contended that although a decision on the 
question of the genuineness of the receipts 
is a decision on a question of fact, never¬ 
theless it can be examined in second appeal 
inasmuch as rel'ance has been placed 
on evidence that is inadmissible. It 
appears that the defendant produced 
five receipts (D-i to D-5) in support 
of the various payments alleged to 
have been made by him to the plaint¬ 
iff. Some of these receipts are alleged to 
be in the handwriting of SukhDial deceas¬ 
ed himself while others are alleged toberr 
only his signature. Tne plaintiff d’’d not 
admit that these receipts were f enuine 
and alleged that they were forgeries. To 
prove these receipts the defendrnt pro¬ 
duced certain witnesses who professed to 
be well versed in Hindi reading and writ¬ 
ing and stated, after a comparison of the 
signatures on these receipts with seme of 
the admittedly genuine signatures of tl e 
deceased, ttat ti e} bore a clear resem¬ 
blance to each olher and that they ap¬ 
peared to have been made by one and 
the same person. The learned rislr'ct 
Jodge believed these witnesses and, hold¬ 
ing that the receipts were genuine, came 
to the conclusion that the mortgage debt 
had been discharged in full. Hr Tek Chand’s 
contention is that the witnesses produced 
to. prove the signatures of the deceased 
On the various receipts in question were 
not experts within the meaning of sectiois 
45 and 47 of the Indian Evidence Act, 
and that, therefore, their evidence was 
inadmissible. With this contention we are 
unable to agree. As pointed out j n 
Pasupuletti Venkatnntu v. Shaik Hamid 
(1) comparison of signatures is one 
of the modes of proving hand-writing 
a nd although, where there is no 
other evidence, such proof would be 
regarded as hazardous and inconclusive, 
it cannot be regarded as an error in law 
to base the conclusion on such proof 
alone, and a Court of second appeal would 
have no power to set aside a finding 
based on such comparison. We, therefore, 
nmk that there is no force in the con¬ 



tention ».f Bakhski Tek Cl and and hold 
that the finding armed at by the 
learned District Judge as to the genuine¬ 
ness of the rcce pts cannot be assailed in 
this appeal. 

hjext it is argued that e\en if the 
pla ntiff is 1 recluckd frmi contesting the 
finding as to tie d’rcli. rge of tie princi¬ 
pal debt secured by tp e mortgage-deed in 
second ajper.l, thcr? is 10 valid rtasen 
why the plaintiff's claim as to intere:t 
should not have been decreed. The m.crt- 
gage-deed, as already observed, was ex¬ 
ecuted on tiie Joth Aigrst 19(7, and the 
payments are alleged to lave be*n made 
on various d.tes commencing from tte 8th 
March 1 91 9 to 1 he 27th J1 lv 1909. It is 
urged that according to tie terms of tie 
mortgage-deed, the plr.ini iff is entitled to 
recover interest and coni pout'd interest 
at the rate of 12 per cent, per annum 
from the icth August 19(8, to the date 
cn which the final payment was made. The 
total amount of the interest ar.d com¬ 
pound interest due sstated to be Rs. 

Mr. Mul Cbar.d for the respondent dees 
not dispute the correctness of ikisfipure, 
and we are of opinion that the plaintiff is 
certainly entitled to this sum. 

We accordingly accept the appeal red, 
in modification of the order of the Distr ct 
Judge, decree the plaintiff’s suit t 0 tl e 
extent of Rs. 564 with pro* ort'onateeost s 
throughout. The sum decreed vs ill be a 
charge upon the property mortgaged, a i d 
the plaintiff will also te entitled to future 
interest at the contract rate, nan ely, D2 
per cent, per annum from the date of the 
institution of the suit till realisation. 

z. x. 

Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT# 

Second Civil Appeal ^o. 45 of 1923. 

April 5. *° 2 3 . 

Present:— Mr.D\ 1 al, A J. C. 

Saiysd ASH FAQ HUSSAIN— 

Plaintiff— appellant 

vers us 

Saivad BUNYAD HUSSAIN andothers— 

Defendants—Respondents 

Court Fees Act (VII of 18701s. 7 (x) (a) — 
Suits Valuation Act (V I I of 1887). ss. 8. it 
Specific performance of contract, suit for-— Valuation 
for Co’irl-he an t jurisdiction—Appeal—Objection 
{o*valuation. »*" “«**?;*Tj C ™[ 

Cn it ( Act Vol i oS). 0 X A / 1 /, >r. i, 3 IVl//l 
0/ Mi/ in appeal Cnnpronitse ieuvten some 

parties to circumvcn: p>ovt-ions oj lad). I goltiy o ,.. 

f Under secti .n 7 (*) («> of thc c V urt . A< * 

a suit for the spe> ifi-' performance o. a contract of 
sal- must be valu d for the p. rp ses of Court-fi e 
at ih amount o» the cnsid. ration and ihe valua- 
tion for the purposes jumdutioti will be the 
r°miuLd“ Jvcliong of the Suits Valuation Act. 

A nlc a as to the want of jurisdiction of the Trial 
Court lav don ihe * round ot undervaluation of 
toe suit cannot. nnder.e, .ion t. oithe cult- Va.ua- 
ti.rn Act, be ur fe ed ovring arguments in an Appel¬ 
late Court uni- ‘S it has been raise d in the grounds 

0 f A P &aW^ P ap^ 4 ilant is'uot cn'itkd to with¬ 
draw hU suit i, the A pp. llatc Court under 
O XXIII. r. 1 of th Civil Procedure Code ns 

amaturof tours-', [p t 75 -' c,1I J .. f 

Acompromi e between some of he parties to a 

Procedure Cede. [p. « 7 .Vpl. l -J ,, e.u. 

Appeal aeainst a decree of the 
JudgeTuucknow. dated the 22 ncl December 

I9 Mr. Wasi Basin, for the Appellant. 

Air. M. Wasim, for the Respondent 

JTjbGMENT -” - ^ 1 is is a second Jv 

a rljintilf, who has failed to establish bis 

claim in the two lower Courts to obtain 
specific performance of on alleged coi trac 
of sale. The plaintiff's aim is to have the 
questions at issue between himself and 
the defendants, other than the alleged 
vendor Sriyed B«nyod Husain, 
ed over again. The learned Subordi¬ 
nate Judge of .the First Appellate Court 
has observed m his judgment At ter 

the areumerits in this appeal, when the 
p’aintiff saw that his appeal was failing, 
he applied sayi-g that in the lower 
Court the valuation of the suit was not 


properly fixed and that it should have 
been more than Rs. 2,coo." No plea of 
want of jurisdiction of the Tiial Court 
was raised in his grounds of appeal 
by the plaintiff and it was the plaintiff 
himself who had fixed the valuation of 
the suit for the purposes of jurisdiction. 
The suit was correctly valued at Rs. 950. 
It was for the specific per f ormance of 
a contract o' sale of which the considera¬ 
tion was Rs. 950. For the purposes of 
Court-fee such a suit is valued at the 
amount of the consideration under section 7 
(x) {a) of the Court Fees Act. In such 
a suit the valuation for the purposes of 
jurisdiction w 11 be the same under section 8 
of the Suits Valuation Act (VII 011887). 
The defendant in the Tr'al Court had 
raised the plea of under-valuation but 
he did not press it and r.o issue was 
framed on the subject. Moreover as 
pointed out by the learned Judge of the 
lower Appellate Court the plaintiff is not 
entitled to raise the pica of want of 
iur'sd ction of the Trial Court when r.o 
such plea wasiaised in the grounds of 
appeal filed in tlie lower Aj pedate Ctuit. 
Section 11 (1) of the Suits Valuation Act 
is a cle ; >r bar to tie raising of such a 
plea during arguments in an appeal, 
v X may quote again from the lower 
Appellate Court's judgment the further 
attempt made by the plaint f! ? u that 
Court to render the pioceedings ot the 
Trial Court inoperative. The learned 
Jud^e says: “ Alter the rejection of 
this*' application (that is cf the appli¬ 
cation objecting to the juiisdctcn of 
the Trial Court) he made another appli¬ 
cation saying that he and the defend¬ 
ant No. 1 (Saiyed Bunyad Husain 
vendor) had com [remised the suit and 
that he was withdrawing his suit (no 
appeal) as against the de'endants Nos. 
2 and 3." The learned Judge refused 
to permit the appellant to w thdra w 
the suit as aea'nst the purchasers, Ma¬ 
homed Raza and Qaz m Raza, ard to 
compromise the suit with Saiyed Bunyad 
Husi io. In this Court it was argued 
that the Judge was wrong in refusing 
permission ia both cases. 

In my opinion the lower Court acted, 
as it should, to prevent judicial pro- 
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ceedings being thought into contempt. 
It has been definitely held by this Court 
that an appellant is not entitled to with¬ 
draw his suit in the Appeal Court undei 
O. XXHI, r. 1 (i) as a matter of ccutsc. 
In first Appeal No. 46 of 1911 decided 
on 17th January 1913 two Judges of 
this Court, now Justices Figgott and 
Idndsav, have dealt with this matter in 
an elaborate judgment. They held that 
a plaintiff-appellant had r.o absolute 
right to withdraw li's suit in appeal. 
In the present case the findirg of the two 
Courts below are that the vendor Bunyad 
Husain had colluded with the ila’Diiff 
and torged a contract for sa’e prior 
to the sale ’n favour of the oiler 
defendants in order to deprive the other 
defendants ot their purchase. The object 
of the plaintiff is to rid himself of the 
findings by withdrawing the suit r.ga’r.st 
the purchasers and obtaining a sale- 
deed from the vendor under a con pro¬ 
mise. He can then in a fresh suit for 
possession bt'gate over again the issues 
which have been dee ded aeaiost him by 
two Courts. If the plaintiff is permitted 
to succeed in his object it would be an 
abufe of the process of the Cvil Court 
and under section 151 of the Code of Civil 
Procedure this Court has inherent, power 
to prevent any such trickery . 

It remains finally to decide whether 
the lower Court was bound to accept 
the compromise entered into between 
the plaintiff ard Bunyad Husain. The 
lower Appellate Court was correct iD 
holding that such a compromise would 
be u lawful as depriving the de r endai t- 
purchasers of the fruit of their success in 
the present litij at ion. It is not the de¬ 
sire of the plaii.t'ff to hang a sa’e deed 
executed by Saiyed Bunyad Husain r. a 
gtt’lt frame to warn bim : elf in luture 
a ainst undertaking such a litigation as 
the present. As admitted by his learned 
Counsel, the p 1 aintiff's aim is to fi’e a 
suit for possession against the defend¬ 
ant-purchasers after oblanirg a t ale- 
deed from Saiyed Bunyad Husain ot a 
date prior to that of the transfer in 
favour of the de'endmt -purchasers. 
The compromise which will enable the 
plaintiff thus to circumvent the law must 
be h$ld to be unlawful. 
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The appeal f,t ; L and I dismiss it 
with costs. 

Appeal dismissed. 

z. K. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 8 2 of 19^2 

April 12, 1923. 

Present: —Justice Sir P. C. Buierji, Kt., 
and Mr. Juvt'ce Gokul Prasad. 
MVNGRU R A I— Defendant — 

Appellant 

versus 

SHIVANAND LAL and another— 
Plaintiffs- Respondents. 

Adm ssion. etrontoits, whether binding. 

A mani estjy erroneous admission doi • not tied 
the paity making it. [p. S70, c u l. 2.] 

Appeal lrom a decree of the District 
Judge, Ghazipur, dateathe 29th September 

IQ 2 X • 

Messrs. M. L. A ganvala and Abu Ah, 

for the Appellant. . 

Messrs. S. N. Sen ar.d U. S. Bajpai, 

for the Respondents. . 

JUDGMENT.— This appeal crises out 
of a suit for redemption of a mortgage 
made by one Musamwat Anorkal'- in 189^- 
Musammal AnaTkali and Jural KLh're, 
the father of Raj Laclhan. Ihe ongual 
plaintiff in this case, jo'ntly Leld sx 
occupancy lio’d ngs. Mtisammat Anar kali 
purported to mortgage a half share in 
three of these hold 1 gs ar.d the whcle of 
three more holdings wh’ch were mentioned 
in tie m-rtgage-decd, that is to srv. si e 
mortgaged a half share in three holdrgs 
aj d the whole of three other holdrgs, 
altogether six holdings. Musanmat Am 
died° in 19 r? end the p aint ff brought 
this suit for redemption cf the mortgage 
made bv her. Ihe defendant who is the 
mortgagee disputed the plaintiffs rnht to 
maintain the suit. He also contended tl at 
there was further burden on the proper > 
under two other mortgages, cne of wb.ch 

was made in 1903 by Musammal 
Anarkali and the o’her in 1907 by Musatn- 
mit Rekha the daughter of Anarkali. One 
Ghufbu Lai was a party to the tuird 
m>rtgage mentioned above but it is ad 
milted that Ghurhu was neither the son 
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of M mamma l Anar kali's daughter nor her 
h e r in any other way. The learned Judge 
of the lower Appellate Court held that 
inasmuch as MusamnuU Anar kali purport¬ 
ed to mortgage not only her own share in 
three of the holdings (& 4 *&is)but also Jugal 
Kishore’s share in those holdings and the 
plaintiff, the son of Jugal Kishore 
acquiesced in that mortgage, the plaintiff 
must be deemed to be the mortgagor of a 
portion of the mortgaged property and as 
such he was entitled to maintain the suit. 
In our judgment this view of the learned 
Judge is right. Musammat Anarkali as 
stated above purported to mortgage the 
whole ol three of the holdings and this 
mortgage was accepted by the plaintiff as 
a valid mortgage not only of Musammat 
Anar kali's own share in the holdings but 
also of h' ; s share. Therefore, the plaintiff 
as the owner of a part of the mortgaged 
prope r ty was entitled to redeem the whole 
mortgage; such mortgage L could not be 
redeemed piecemeal. 

The next contention put ioiward on 
behalf of the appelbnt-mortgagee is that 
Raj Lachhan, the plaintiff had relinquish¬ 
ed his rights to the holdings in question 
inasmuch as in certain proceedings relating 
to the entry of the name of Ghurhu who 
was th? step-son of Musammat Anarkali's 
daughter, an application was filed on behalf 
of Raj Lachhan in which he accepted 
Ghurhu to be the successor to Musammat 
Anarkali and did not assert any right in 
himself. The learned Judge sa}s in his 

judgment that this application was neither 
admitted nor proved. It cannot de denied 
that no proof was given in the case to 
show that Raj Lachhan had filed the 
application. His Pleader made certain 
statements in the Court of first instance. 
From those statements it seems that he 
was not certain in his own mind. What 
he finally said was thatthe application 
bore the signature of Raj Lachhan but it 
had no effect inasmuch as Raj Lachhan 
was at the date of the application a minor. 
The learned Judge has held that Raj 
Lachhan was not a minor. The document 
which was before the Court was not the 
original application but a copy and, there¬ 
fore. what the Pleader must be deemed to 
have admitted was tbattbe copy purport¬ 
ed to hear the name of Raj lUebha* as 
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the abplicant wbo bad signed it. But even 
if we assume shat Raj Trchhan did pre¬ 
sent the application it contains nothing 
more than an admission to the effect that 
Ghurhu was the heir to Musammat 
Anarkali. This admission was clearly 
erroneous inasmuch as admittedly Ghurbu 
was not the he r to Musammat Anarkali, 
not being a son of her daughter. The 
admission, therefore, if any, could notbind 
Raj Lachhan and preclude him frem 
maintaining the present suit. 

The third contention before us is that 
the Court below in nol allowing to the 
appellant tl e amount of the third mort¬ 
gage made by Musammat, Rekha and 
Ghurhu had committed an error. We do 
nol think that this Is so. Musammat Rekl.a 
made the mortgage in 1907 *vhen the 
present Tenancy Act was in force. Under 
that Act she could not make a mortgage 
of an occupancy holding. Therefore the 
mortgage is not one which can bind Raj 
Lachhan and which Raj Lacl ban was 
bound to redeem. The Court below was 
therefore, right in refusing to allow the 
amount of that mortgage to be added to 
the amount of the original mortgage of 
1898. The appeal, therefore, fails and must 
be dismissed. . . , , . 

There are cross-objections on tel all ol 

the plaintiff upon the question of the 
amount of the second mortgage made by 
Musammat Anarkali in 19°3 which the 
Court below has declared to be an amount 
which the plaintiff must pay for the pur¬ 
pose of redeeming the mortgage. Upon 
the terms of the mortgage of 1C03 the 
burden created on the property was in¬ 
creased by the amount of the latter 
mortgage which provided that the earlier 
mortgage would not be capable of redemp¬ 
tion unless the amount of th? seccnd 
mortgage wrs also paid. It cannot he 
disputed that if Musammat Anarkali had 
sought to repudiate the second mortgage 
and to take back the property from tie 
mortgagee she would not have been allow¬ 
ed to do so unless she paid the 
amount of the second mortage made 
by her. The plaintiff who accepts the 
mortgage made by Musammat Anarkali is 
in no better position. The plaintiff has 
conceded that Musammat Anarkali had 
made the mortgage of his share and that 
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he is liable under that mortgage. The 
effect of the second mortgage was to add 
a further burden on the propelty mort¬ 
gaged under the mortgage of 1898 by an 
addition to it of the amount of the second 
mortgage. This burden exists on the prop¬ 
erly of the plaintiff. He is, therefore, liable 
to piy the amount of the second mortgage 
for the purpose of redeeming the property. 
The learn d Judge was, in our opinion, 
right in ordering the plaintiff to pay the 
amount due upon this second mortgage. The 
result isthat both the appeals and the 
cross-objections must fail. We dismiss both 
of them with costs including in this Court 
fees on the higher scale. 

Appeal and cross objections dismiss 'd. 

Z. K. 


RANGOON HIGH COURT. 

Special Second Civil Appeal ho. 89 of 

1923. 

September 6, 1923. 

Present; —*Mr. Justice Duckworth. 

MA PYONE and others—Defendants 

—Appellants 
versus 

M A U and others—Plaintiffs— 

Respondents. 

Mortgage — Redemption, suit for—-Argeement by 

mortgagor to sell property to mortgagee, whether 

ca Jl be set up by mortgagee. 

Taere ,s nothing to prevent a mortgagor from 

selli ig the mortgaged property to the mortgagee 

P-ovjded the sale is sepa'ate from the actual 

“jV'tgagi itsolf, that is, is not part and parcel 

ot the mortgage contract, [p. 878, col. i.j 

Knnhxyalxl Bhlkaram v. Narhir Laxmanshet 

«‘.*7 B.297; 5 Bom. h. R. 140, Ram Singh v. 

a*; Nath, 49 Iud, Cas. 353; [7 A. L. J. 117, relied 
*’*1 • 

, lu . or '8age e may in answer to a suit for re- 
uemp;ii>n by the mortgagor set up an agreement 
s0 ‘ l tai m >regag.*<1 property, although the 
Kceeme.it has not been carried into effect by 

«nh exe c ut f° a a re gistered conveyance, and in 
pi e of the fact that limitation for a suit to 

n vf c rCi , s P; ci ^ v ' performance of th > agreem ui has 
spired, [p. 878, cot. r.] 

n y n \'j*sh Dxmodxr Moka.hi v. Malhppx 
■ mppx Chlkkaiki, 65 Iud. Cas. 8 58 ; 24 Bjin . 

( £ 9 «) A. I. R. (B.) 9; 4 0 B 723, 
c ’ y i v. M. K. Mahomed , 65 Iud. 

C ' 4 5; it b. B. R. 94, referred to. 


Appeal against a decree of the District 
Couit, Pegu, in Civil Appeal No. 12 ij cf 
1 9 2 3 • 

Mr. Keith, for Ihe Appellants. 

Mr. Janab Alt , lor the Respondents. 

JUDGMENT.— In this cose 1 lie respond¬ 
ents sued the appellants lor the redemp¬ 
tion of certain paddy land for the sum of 
Rs. 1,600. Their case was that in June 
1916 the said land was mortgaged with 
the 0ppellants by way of simple mort¬ 
gage in consideration of a loon of Rs. 1,(00. 
the mortgage being effected by registered 
deed. I*ater on in August 1918, as the 
money could not be re-paid the said mort¬ 
gage was turned into an usufructuary 
mortgage, it being agreed that the land 
could be redeemed for Rs. 1,600. 

The case of the appellants-defendniils 
was in many ways the same, 1 ut with th> 
essential difference, that they pleaded that 
in August 191S what was doue was that 
the mortgagors sold the said land out- 
r.ght to them as the mortgagees, for a 
sum of Rs. 1,400, then due upon the mort¬ 
gage, and au additional sum of Rs. 200, 
making up a total . of Rs. 1,600, and 
that it was in this manner that they 
got possess ; on of the property. They 
pleaded that the mortgagors promised 
to give them a ieg-istere.1 conveyance 
liter on, but failed to do so. In "these 
circumstances, they urged that the plaint¬ 
iffs -respondents were not entitled to 
recover the land. 

The Trial Court decided in favour of 
tbs defendants-appellants and dismissed 
the suit. The lower Appellate Court, on 
the other hand, held that there was 
nothing to show that the mortgage had 
ceased to ex'st, inasmuch as the present 
appellants could not legally prove the 
alleged sale to them, and decreed the 
claim of the respondents. The learned 
Judge of the Trial Court held that the 
evidence of the defendants proved that 
they were in possession under a contract 
of sale, and that, therefore, under Ihe 
rulings of the late Chief Court of Dower 
Burma, the said defendants could not 
be evicted from the land. The learned 
Judge of the District Court did not ex¬ 
pressly find whether the evidence showed 
that there was a valid contract of sale 
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as such, bit only hell that the aPeged 
sU-\ sines it wis not registered, could not 

be pro.ed. . - 

I have s'-ud ed the ev'dence in the 
c \se, and th-re is little djubt, espec'ally 
after perusing the evidence of the head^ 
m .u, t iatthe'e was an invalid sale, and 
th'.t this ev'dence may be 1 oked to, n 
ord^r to decide whether tb e r: :'s still a 
subsisting contract of sale involved in 
th it invalid sale in August 1918. Ihe 
evideicethit what was done was mere.y 
t) turn thi simp’e mortgage into a 
•it;'iffactuary mortgage is, even if admis- 

« i. _ -_ A 4 - i-. n Ar\l ni A *1 
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sib’.e, of the weakest sort, and the opinion 
o c the learned Judge, who saw and exam n- 


there is a su >si>t.n; contact of sale in¬ 
volved. It i* in evidence that the appti¬ 
ll nts took steps to get a r e ?ist 2 ied con¬ 
veyance, hut were put off. .There *s no 
re iible evidence that a claim tor specific 
performance of this contract is time-barred, 

Sr was so at th! ti ne of salt since that 

is no clear evidence of a demand nd 
re c u>al three years prior to the institu¬ 
tion of proceedings. Moreover, even if 
time hid elipsed. there is authority 11 
the case of Venkitesh Dimodar Mokash* 
v. Mxllipp* Bhitnipp* Chikk.'lki (1) lor 
the position that th s, as between a vendor 
and vendee, in the ciicumstances stated, 

would mike no difference. 

Th»re is no reason why a mortgagor 
should not sell the mortgaged prennses 
to tae mortgagee, provided the sale • 
sepirate from th: actual mortgage itseir, 

i e. is n't part and parcel of the mort¬ 
gage co itract. See the cas^s of team 
Singh v. B.iij Nath (2) and ? Kmh.iy.ilal 
Bhiki r - l m v. Nirhir L.ixmznshel Vani ( 31 * 
Eiial.y the case of Sanlhayi AmmU v. 

M. K. Af 1 hom'd (-j) is authority for the fact 
that such an in/al'd sale as is proved here 
can be used as a coitract of sale, which 
does not require registration and so can 
be proved apart from whether there is 

(t) 66 Ini. Cas. 868; 24 Bom. I#. R. 242; (192;) 

A. I. R. (B.) 9: 4 6B - 7 -* 2 . 

(2) 49 lnd. Cas. 3531 l 7 A. I/. J. 117. 

(3) *7 B. 297; 5 B^m- L. R. 110. 

[y) 65 Ini. Cas. 405; n I*. B. R. 9 »* 


registration or even a document refenirg 

to it. # . 

M reover, in this instance, it is not c.is- 

putt-d that, a " Pyailaivg* was drawn up, 
and this pyatbaing indicates that an out¬ 
right sale was intended. 

Th's is evidence in regard to the agree* 

me it to sell ihe land. 

It is true that the mortgage still sub¬ 
sists at anv rate until the apvellrnts 
obtain a re;, isteied conveyance cf the 
property, but on the equities, it is manl¬ 
iest that, according to the dec s ons oi 
the last Chief Couit of Lower Buima, the 
plai a ti:fs-respondents ate not entitled to 
recover the land from the defendants- 

appellants. ( 

The appeal is allowed, the decree oi 
th-District Court is set aside, and that 
of the Trial Court, dism'sstng the plamtilfs- 
respoidents* suit, is restored with costs 

in all three Courts. . 

Appeal allowed . 

Tr « K# 


BOMBAY HIGH COURT. 

Second CiViE Appeai. No. 765 of 1921 
(with Second Civii, Appeals Nos. 67 

AND 687 OF lQ2l). 

January 30, 1923* . , 

Ptesenf _Sir Norman Macleod, KT. f Chief 

Tustice and Mr. Justice Crump. 

SlTARAM SADASHIV SHASTRl SAPRE 

_Pl,A iNTIFF APPEI,I*ANT 

versus 

PARSHURA.M BHAU PAT 1 L 

DEFENDANT—RESPONDE T. 

ss 

tenants pay the of 3 a ' t S '“g pfes^iptio" 

be conducive, but , a « orf * oe ufao.y 

rights ^by o.'fiSr YSjT fielding. tp- *79. 

C °The J <.oid miros should not he rded JJ thdr 

necti m with persons who by ^ of th2 

long holding are t he Bombay La* d 

KnrCode”o ha” enquired fixity of tenure. 

[p. 879. col. I.J 
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WISH JfAtH V . RAHmAT UI.LAH. 

Second appeal from a decree of the 
Assistant Judge, Satara, in Appeal No. 11 
ot 1916. 

Messrs. S. S. P<if&?rand D. R. Maneriker, 
for the Appellant. 

Mr. K. V, Joshi, {or the Respondent. 

JUDGMENT. 

Madeod, C. J. — I laiher doubt whether 
any secoad appeal lies. The lower Ap¬ 
pellate Coart agreeii g with the S b- 
ordinate Judge has ioundthat the delcnd- 
aatspay assessment. The Record of Right 
shows that the defendants pay assess¬ 
ment a n d though this is not conclnsU e, 
it is probable that llie plaint if; has been 
getting a trifle beyond the proportionate 
share from the tenants owing to the spatt¬ 
ing up o, of the Suivey Number. The lact 
thit the tenants pay the amount of asscss- 
m eut may not be conclusive evidence in 
the Satara District in a case of this nature, 
but it wo.ild afford a strong presumption 
that the tenants nave attaned to occu¬ 
pancy rights by virtue of the r ioi g 
hold^ng. The Trial Judge at the original 
hsaxing of the case said “It is a well- 
established custom in the part of the 
country that the rent leviable on miras 
lands, may be enhanced up to the limit 
of half the gross produce of the laud.” 
We have on more than one occasion point¬ 
ed out the danger of using the word 
wim in case of persons who by virtue of 
their long holding are presumed by reason 
of the provision of section 53 of the Land 
Revenue CoJe to have acqured fixity of 
tenure. On the remand the Subordinate 
Judge found that the plaintiff wa.s not 
entitled to enhance. H s judgment is r.ot 
P n ntei but it may be presumed that he 
came to th.s conclusion owing to the 
Pron)Uncemeats of this Court in the judg¬ 
ments remanding the case and the fact 
n.it no further evidence was called by 

e Plain till thit he hid a right Ly custom 
otherw.se to enhance the re A )t in 
3is where the rent was equivalent to 
^ ses^ment. It is impossible lor us in these 
rcumstances to come to a di;;eient con¬ 
clusion. 

hue appeal must be dismissed with costs 
th c J»;~-The previous judgment of 
ns couit in second appeal reversed the 
Judgment of the District Court which 


proceeded on the ground that section 216 
of toe L 1 nd Rcvei.i e Codeappl ed to this 
land. The c<ue was re 11 anded for a de¬ 
cision. wln-thei on the facts of 1 his parti¬ 
cular case plaintiff wa.» entitled to enhance 

the rent. Ti e judgment of thisCoiiTt will 

be found as Siiari in Si da shiv v. Tukaratn 
D ji (1). Cert 1 'n remarks wctc made in 
the.-e judements as to the beard.g of the 
alleged correspondence between the assess¬ 
ment on the lands and the payments 
made by defendants to pla ; ntifls J11 past 
years, but that quest it n was le t l<r 
the consideration of the lower Courts 
cl long with the o'her evidence in Ihe case. 
The Comts have iound upon the 
evidence that in tlii* particular case 
plaintiff's rip ht to enhance must be net al iv- 
ed. I cannot see that there is any error 
of law involved in th'.t find ng. To me 
it appeals a reasonable conclusion on the 
facts. 1 opree, tberelore, that these 
appeals must be dismissed w th costs. 

A p pei l s dismissed. 

Z. K. 

(1) 61 Ind.Cas. 577; 45 B. 994 -* 2 3 Bom. h. R. 
395 . 


LAHORE HIGH COURT. 

Miscellaneous iirst Appeal No. 270$ 

of 1922. 

May 2. 1973. 

Present. — Mr. Justice Campbell. 

WISH NATH—Ju pgment -Debtor— 

appellant 

versus 

rAHMaT ULLAH—Dfcree-Kolder— 

Responocnt. 

Civil ’ rocedwe Cede (Art V cf 908), O. XXI , 
rr. 54. 67, 9c— Execution of decree — Sale pto- 
c/a'iiation, copy of. not affixed to property—Material 
irregularity 

Under O. XXI, rr. 54 ard 67 of the 
Civi Proc dur c Code a c. py of the sale pro- 
c!ama i >11 meat be affixed to a cempicuouf part 
of tli; property to le sold. Fai ur< to do 11.is 
amounts to a mat rial i r< r uh rity in pnblisLing 
th; sab, vi hin the m> fining of O. XXJ, r. 90 
of tli; Civil Procedure Code. [p. 880, col. 2.] 

Appeal from an order of the Senior 
Sub-Judge, Amritsar, dated the nth 
August 1922. 
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WIS .1 XATH V. RAHilAT CXI.AH. 

Mr. Tirath Ram, for the Appellant. 

Mr. Z.ifar ULlah Khan, for the Respond¬ 
ent. 

J tf D Gr M ENT. —This is an appeal against 
an order under O. XXI, r. 92, Civil 
Procedure Code, in respect o f the execu¬ 
tion s.ile of certain immoveable property 
in Amritsar City. 

O.i the 4th March, an order was made 
for issue of the i>rocla mation of sale and 
the proclamation stated tbe property to 

be situate in Katra Mahan Singh. 

Oa thi 16th March 1922 the serviug 
officer reported that the proclamation had 
b-en affixed at Deorhi Ct.au k Karm 0 n. 

On the 18th March 1922 the property 
wis sold by auction and was purchased by 
the decree-holders for Rs. 10,800. It is 
not denied that previously the sam e 
property had been purchased by the 
judgment-debtor from the decree-holders 
for \s. 13,000, Rs. 2,000 of which was 
pad in cash and the remaining Rs. 11,000 
was seemed upon a mortgage of the prop¬ 
erty. Toe suit which resulted in the 
decree mw in execution was concerned 
with that mortgage. 

O.i the 8th May 1922 the judgment- 
debtor tiled objections under O. XXr, 
r. 90. These were directed to be put up 
on the 25th M'.y 19 * 2 « ° 11 that date the 

Judge w-is absent and tbe objeebons 
were laid before hun on the 8th July. 
Ox 8th July the parties were present in 
Court and th; case wis adjourned for 
orders to the 15 :h July. On the 15th 
July the parties were present, ine order 
was not ready and an adjournment was 

made to the 19th July. Oa the 19th July 
the decree-holder only was present and 
the Court directed that the original record 
shoild be sent for since one of the 
objections concerned the measurements ot 
the property. On the next date the 9th 
August the judgment-debtor was not 
present, the decree holder was present and 
the case was put down for orders on the 
utli August. On the nth August the 
order under appeal was passed. It stated 
thit the Judge had been through the 
record, that there was no such apparent 
irregularity as would render the auction- 
sale void or justify its being set aside, 
that the measurements had been correctly 


sl ated and that, therefore, the auction-sale 
was confirmed, 

In appeal it is contended that the first 
objection regarding irregularity of adver¬ 
tisement of the sale was one which was 
apparent on the record and this certainly 
seems to be so. Under O. XXI, rr. 54 
and 67 a cjpy of the proclamation order 
had to be affixed on a conspicuous part 
of the property. Print* fade from the 
serving officer’s report this was not done 
and it is perfectly legitimate to argue that 
there may be a great difference between 
the price obtainable in auction for a 
property conspicuously labelled for some 
time previousl3 r as to be sold on a certain 
date and that obtainable for a property not 
so labelled. Whether the terms Katra 
Mahan Singh and Deorhi Chauk-Karmon 
are synonymous or not is not to be d : s- 
covered from the contents of the reeord. 
Prim a fade they are not. 

For the re»pondents it is pointed out 
that on the two last healings the judg¬ 
ment-debtor was not present in Court, 
that he did not ask the Court for an 
opportunity of proving substantial injury 
within the meaning of the proviso to O. 
XXr, r. 9), and that for these reasons 
he should not be allowed now to complain 
of thi Court's order. The proceedings of 
the lower Court nevertheless show that 
th<> absence of the judgment-debtor did not 
affect tne decis'on which was pronounced 
upon the merits and which undoubtedly 
overlook el the important point mentioned 

ab I > accept the aopeal, set aside the order 
of the lower Court and send the case back 
for re-decision of the objections contained 
in paragraphs Nos. 1 and 3 of the judg¬ 
ment-debtor’s petition of the 8th May 
1922, paragraphs Nos. 2, 4 and 6 admitted¬ 
ly have no force and No. 5 contains no 
assertion of irregularity but merely explains 
the substantial injury alleged. The parties 
should be given an opportunity of produc¬ 
in' 7 any evidence which they might wish 
to^lead on the matters in controversy. 

In this Court the parties will pay their 

own costs. 

z Appeal allowed. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 632 of 1923. 

December 12, 1923. 

Present: —Mr. Justice Sulaiman. 

DALGANJAN and others—Applicants 

versus 

EMPEROR- O .’posite Party. 

Penal Code (Act XL V of 1860), 5. 97 — Right 
of private defence of property belonging to another 
—• Attempt to commit offence. 

Under s ctijii 97 of tae Penal Code, the right 
of private defence of property extends not » nlv to 
one’s own property b.it al»o to the property ».f 
any other person, and it is not necessiry that ouc 
of the offences enumerated in the section s.iould 
have been actually committed, it is enough if 
there is an attempt to commit any of those 
offences, [p. 8S2, col. i.J 

Application for revision against an or (lei 
of the Additional Sessions Judge, Allahabad, 
dated the i8lh September 1923. 

Mr. Kumii.ii Prasad, for the Applicants. 

The Assistant Government Advocate, for 
the Opposite Patty. 


JUDGMENT. —The present applfca nts have 
been convicted under sect.on 323 read 
with section 147 of the Indian Penal 
Code, O.ie Jalpa tenant was in possession 
oi a certain mango grove in village Osa 
wh’ch belonged to the Raja Saheb of B >ra. 
On his death hi left two step sons and a 
step daughter, who was married to a cousin 
°f Tin kurdin. It is found that Tha kurdin 
was in possession of this grove about May 
? 9 2 3 - He applied to the Raja S.heb for 
“r § raa t of a lease of the crops to him; 
waile that application was pending the 
E a Ja Siheb's sazawil auctioned the crops 
0 one Rameshwar Kurmi and made a 
Report with a recommendation that the 
J* 0 E-^meshwar should be sanctioned. 
a the 12th of M\y the Raja Saheb 
accepted the lease in favour of Tha kurdin 
and. not Rimeshwar. The saztw.tl after 

J? een . iuform ed of this order put 
aakurdm in actual possession of the 
|? 0 Ps. He did not, however inform 
meshwer of this. What next happened 
ay well be described in the words of 

Additional Sessions Judge 

K^?JV he m ° rni ag of the 15th of May 
nlnoi- S j ' Var two °'^ ier men went anc * 

e eked some mangors from those trees. 


B't 

Tiiey were obstructed by Ujagar appel!<ant 
who took away from them the fruits 
pi ’-eked bv them. Rimesliwar then went 
and complained to Deo Saran, the head of 
the Kurmi party, and the latter took him 
again along with him to pluck the man¬ 
goes. This time Deo Saran, Rameshwar 
and Bnchchu went to pluck Ike mangoes 
armed with lathis and D20 Saran challeng¬ 
ed th .t he would take the fruits and any 
on? who could might oppese him. It was 
wliody wrong on til' 4 part of Rameshwar 
and DcO Saran to have goue there with 
lathis to enforce their suppose d right by 
show of force and challenge Ujagar and 
others of the other party. The appellants 
Ujagar and others in response to the 
challenge went there armed with lathis to 
resist the ta king of fruits by Deo Sa rail’s 
party. There was an exchange ot hot 
words between Deo Saran and Dalganjan, 
a servant ot Bchari Lai, and they then 
came to blows, many other Kurmis also 
arrived and a fi^ht commenced in which 
Deo Saran on one side and Dalganjan and 
his brother Sheo Partap on the other were 
hurt and felled down. The others then 
weDt away.” 

The learned Additional Sess ; ous Judge 
has found that Tha kurdin was in rightful 
possession of the mango crops and that 
as Rameshwar’s lease had nut been sanc¬ 
tioned he and his party had no right to 
the crops and had no right whatsoever 
to take the fruits by force. He has also 
found that it was quite wrong of Ramesh¬ 
war to go there and pluck such fruits. 
He has also found that when they went 
a second time to pluck the _ mango fruits 
they went there armed with lathis and 
challenged that they would take the fruits 
and anyone who wanted to resist them 
should come forward. This conduct has 
been found by the learned Additional 
Sessions Judge to have been wholly wrong. 
It lias been also found that in response 
to the challenge the men bers of Ujagar s 
party" went 1 here to resist the taking of 
fruits by Deo Saran’s patty. It is clear 
that the accused went there to resist the 
other partv, that hot words were exchang¬ 
ed and they ultimately came to blows. 
In the fight which took place one man 
Deo Saran was huct on the othei side and 
received some simple hurts, whereas two 
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men were hurt on the accused’s side and 
were actually felled down. 

The actual facts cannot now he much 
disputed and they we e fully proved by 
the evidence of a number of neighbours 
w.io happened to be present near the 
scene. The accused at the tiial raised the 
plea of private defence of property. 
The learned Additional Sessions Judge 
his overruled that plea on a ground 
which is not qu.te apparent. In the 
course of hs judgment he has remarked: 
"It would have been a different thing if 
Thikurd n had ti-ed to protect his pos¬ 
sess. 0.1 against Rameshwar." What the 
learned Judge probably thought was that 
as the crop was in the possession of 
Thikurdin he alone could have put for¬ 
ward a plea o': self deience and that the 
other accused persons who are not directly 
related to Tnakurd n could not claim 
that protect on. This view was clearly 
wrong. Hihis also remarked that "the 
fight commenced before any fruits were 
p.ucked by the opposite party." Under 
section 97 o f the Indian Penal Cede it 
is provided that every person has a right 
to de'ead the property whether moveable 
or immoveable of himself or of any othe y 
pgr sdh against any act which is an offence 
falling under the definition of theft, robbery' 
or criminal trespass or which is an attempt 
to commit theft, robbery or criminal tres¬ 
pass. On the find.ngs arrived at by the 
learned Ad litional S.-ssions Judge himself 
taere can be no doubt whatsoever that 
there was certa'nly an attempt on the 
part of the opposite party to comm t both 
theft, if not ro ) bery, and mischief as well 
as crim'nil trespass in defiance of Thakur- 
din’s right and it was quite immaterial whe¬ 
ther the present accused persons did or 
d.d not themselves own the mango crops. 

I may also add thit the learned Addt on- 
al Sessions Judge has not found that the 
case came under sect.on 99 o: the Indan 
Penal Code. It is not suggested that 
there was t:me to have recourse to the pio- 
tection of the public authors es or that 
there was more hurt caused than was 
absolutely necessary for the purpose of 
the defence. The opposite party havmg 
been the aggressors were alto:ether in the 
wrong and I am of opin.on that the 
accused persons under the circumstances 


were justified in defending the lights of 
Thakurdin and resisting the attack of the 
opposite party. 

I accordingly allow this revision, set 
aside the convictions and the sentences 
passed on the a ppl cants and acqu.t them 
of the offences w.th which they have been 
charged. I also direct that the ordei 
calling upon them to furn.sh security be 
cancelled, 

z. k. Revision allowed. 


'RANGOON HIGH COURT. 

Criminal Revision N0.406B of 1923. 

September 18, 1923. 

Present.*— Mr Justice May Ounp . 

B. R. BAH A DAR—Petitioner 

versus 

JADAWJEE MEHTA— Respondent. 

Rangoon Rent Act (// of 1920, as amcnaed 
bv Art I of 1922), ss. 14. 14 A, is—Landlord 
and tenant—Right, to recover excess rent from 
tenat.t —Standard rent, certification of, uheiher 

necessary. . 

Under: ections 14 and i4Aof the Rangoon Rent 
Act. the Legi lature in providing rmeci>s as 
between the tenant and the landlord, wher. tithir 
of them has enjoy* d benefits to * hub ht was tot 
fntiUed under the A«t, intended that these 
remedies should begrai-ted only inctS's in ubicn 
the Controller has, having regard to all the circum¬ 
stances, fixed a standard rent under section 150! 

the Act. , . 

Therefore, the landlord’s remedy uncer the pro¬ 
viso to sub-etdion (2) of section 14A of the 
Rangoon Rent Act, to recover irorn his tenant 
rent recovered by the latter from hi<? sub-tenant 
in excels of the standard r« nt, cannot be eatni-ea 
unless and until the Controller has granted a 
certiheate certifying the standard rent of the pre¬ 
mises leased by the landlord. 

Criminal revision of an order of the 
E' stern Sub-Divisional Magistrate, Ran¬ 
goon, in Criminal Miscellaneous Trial 

No. 103 of 1923. . 

Messrs. Cow^sjt and Das, for the Peti¬ 
tioner. . 

Mr. G. C. Ban erf ee, for the Respondent. 

ORDER.— The petitioner, a landlord, 
applied to the Magistrate under the proviso 
to sub-section 2 of section 14 A of tte 
Rangoon Rent Act, 1920, for the recover 
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of a sum of Rs. 180 alleged to have beer 
received by his tenant, the respondent, in 
excess of the standard rent. His case was 
that he had let three rooms in a house to 
the respondent on the rental of Rs. 50 a 
month, that the latter had sub let two of 
the rooms at Rs. 25 each per mensem and 
was thus occupying the thiid room free 
of rent, that the monthly rent of the 
three rooms on the 1 st April 1918 was Rs.42 
and that Rs. 30 pel mensem was a 
reasoablechaige lor the 100m occupied by 
the respondent ; he, therefore, prayed for 
the recovery of Rs. 180, being the excess 
** received " by the respondent for 
six months. 

The learned Magistrate holding that 
the section did not apply because the 
standard re.it had not been fixed by the 
Controller, dismissed the a pplication sum¬ 
marily. 

In effect the petitioner fixed the new 
standard rent of his own at Rs. 80 a 
month for the three rooms, as, although 
he stated that the rent on the 1st April 
* 9*8 was Rs. 42, he did not take that 
figure as the basis of his calculations, as 
he might possibly have done under sub- 
clause II (A) of clause ( e ) of section 2. 
His method was to accept Rs. 50, the rent 
paid by the tenant, as the “standard rent" 
Under section 14A (2) and then to lay 
down an arbitrary value for the third 
room. The law does not allow this. 

Reading sections 14 and 14 A together, 
it is obvious that the legislature, in pro* 
viding remedies as between the tenant and 
the landlord where either has enjoyed 
benefits to which he, according to the Act 
was not entitled, intended that these i©- 
msdies should be granted only in cases in 
which the Controller has, having repaid 
to all the circumstances, fixed a standard 
rent under section 15. 

I. therefore, hold that the landlord's re- 
®edy Under the proviso to sub section (2) 
0* section 14 (A) cannot be exercised 
Unless and until the Controller has granted 
% certifying the standard rent 

0 premises leased by the landlord. 

The application is dismissed. 

Applitatlon dismissed. 

•a I, 


•*3 


ALLAHABAD high court. 

Criminal Appeal No. 252 of 1923. 

Mar c h 28, 1923. 

Present:— Mr. Justice Walsh. 

BaSHA NANI)— Accused 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V oj U98), 
S' 478, proceeding under — Magisirate, duty of -— 
Charge, absence oj — Inquiry, summary, ejject of — 
Commitment , legality oJ—Tiial, whether liable to 
be set aside. 

An Assistant Collector while purporting to act 
under section 478 of the Criminal Procedure Coe* 
framed no ‘barge at all, madt an inquiry of a 
peitunctory nature and committed the accused 
to the Court of Ses;ion on a charge of forgery. 
There was practically no record on whi»h the 
commitment was based. Th* accused was tried 
and convicted by the Sessions Judge : 

Held, that there having been no proper pro- 
ceeeling before the Committing Magistrate the 
trial was irregular and must be set aside. 

Emperor v. Babu Prasad, 42 Ind. Caa. 1000; 
40 A. 32; 15 A. h. J. 8051 19 Cr. It. J. 40, fol¬ 
lowed. 

Messrs. Alston and Ramavarma Prasad, 
for the Accused. 

The Government Pleader, for the Crown. 

JUDGMENT. —This prcceedirg must be 
quashed on the ground of fundamental 
error while declining to withhold my admi- 
rat on for the method adopted by the 
Assistant Collector in speedily disposing of 
a hirhly suspicious and complicated case. 
What the Assistant Collector Mr. J. P. 
Nicholson d d was this:—He had a civil 
dispute b.fore him in which a h ghly com¬ 
plicated question had arisen between a 
E>rest Official v\bo seems to have been 
engaged in some transaction between him¬ 
self and B?swan and Kadar Nath and 
some other people, ?nd on a very shabby 
piece of paper with pen and ink these 
people put their heads together and pro¬ 
ceeded to partition among themselves either 
their own or other pe:ple’s money to th«ir 
mutual satisfaction. The point in dispute 
in the civil suit was whether an entry or 
m°m^randum which is to he found at the 
top of this shabby piece of paper is 
true or untrue. It represents a liability 
or an admission of liability in favour of 
the accused of a sum of Rs. -8oo. It doe6 
not purport to be signed by anybody nor 
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does any other part of this document 
aid it can on v be regarded not os an 
adiniss on i nt as acontemp raneous record 
o l a no doubt heated discussion which took 
p’ac-* at the time each trying to arrive at 
the actual iiabi.ity between them. The 
Assistant Collector cemc to the conclusion 
that the Rs. Soo testified tj by this entry 
was not really due and that the entry had 
been made afterwards. Ho does not appear 
t> hare troubled himself as to who made it 
an 1 whether the accused was to be charged 
with forgery cr with having altered some 
d >cumeat wlfch he must have known had 
been fraudulently altered by somebody. 
An alteration made subsequently on a 
rough document of this k nd would not 1 e 
in itself a forgery miles it was done with 
attempt to defraud, which night raise the 
question whtther the Rs. 800 was really 
dueor not, that is to say, if several people 
a.id inyse.f together met and made various 
memora ida, I night discover something 
which I knew ought to have been entered 
but had been omitted in b.e general 
confusion and I night honestly, altli-igh 
perhaps mis^uidedly, make an additional 
note as a memorandum to put it beyond 
dispute if any question should arise here¬ 
after. It would all depend whether I did 
it honestly or with an attempt to defraud. 
The Assistant Collector came to the con¬ 
clusion that it was done dishonestly with 
intent to create a claim fur this specific sum, 
and I express no opinion whether he was 
right or wrong about that, although it would 
obviously be a very clumsy performance 
if in fact, as the Sessions Judge afterwards 
finds by liis judgment, the document was 
completed without some additional memo¬ 
randum and was rendered unintelligible by 
the addition. That being the state of 
mind of the Ass : stant Collector on hearing 
the civil suit lie no doubt had jurisdiction 
under either section 476 or 478 to give 
effect to his view that crimhial proceed¬ 
ings ought to be brought arainst the 
persons who had got .this false entry 
mads. Unfortunately the proceedings 
wh ch he had adopted were very summary. 
Deciding to act under section 478, he 
neglected to follow the directions con¬ 
tained in the second sub-section, of that 
section, which requires that if he concludes 
the enquiry himself his proceedings,'shall 


[1923 

be conducted as nearly as maybe in accord' 
auce with the provisions of Chapter XV 11 I 
of the Criminal Pr. cedure Cc de. lie framed 
no charge and although he made some soit 
o! enquiry it was of a periuncton ci aracter 
and when became to writ < his committal 
order which he did on the 2nd January, he 
incorporated as the main grounds for com¬ 
mitting for tiial the reasons which lie had 
given in his judgment in the civil suit on 
the 30th December. 1 he 3 IS ^ Dcccmtcr, 
being a Sunday and the 1st January, being 
New Year’s day which was presumably a 
holiday* Mr. Nicholson n ust he compli¬ 
mented upon the despatch wh : ch he dis¬ 
played in disposing 01 the enquiry but the 
mull is that there is nolhine in any way 
resembling a proper record in the Commit¬ 
ting Magistrate’s Court which, it is obvious 
that the elaborate provisions of the Criminal 
Proceduie Cod: provide, shall always exist 
and wh cli section 478 carefully protects. 
Unfortunately the point, all hoi gh raised 
in the written statements fi.ed belore the 
.Sessions Judge, ether at or before the 
h*arng, and there seems seme mysleiy as 
to its exact date, was not raised in mch 
a way as to cause the experienced Sessions 
Jud e who dealt with the case to net ce 
it at all. I am, therefore, unaware of what 
he should have thought of it if attention 
had been drawn to it but even if the 
matter had been res ititcgra I think I 
should have been driven to hold that the 
trial wes irregular, there having been r.o 
proper proceedings before the Committng 
Magistrate; but whether that is ro or not 
I have no hesitation in following the deci¬ 
sion which is clearly in point, Emperor v. 
Babu Prasad (1). I must allow the appeal 
and quash the proceeding. 

The learned Sessions Judge made a very 
carelul and elaborate examination of the 
documents and gave his reasons for think¬ 
ing that the entry in question must 
Lave been added afterwards. He is 
of opinion that it was written by 
Kedar Nath but as the document 
remained i 1 the possession of the accused 
it must have been done with his com¬ 
plicity and was, therefore, uttered by h m 


(1) 42 Ind. Cas. 1000, 40 A. 32; 15 A. J* 
805; 19 Cr. L,. J. 4 °* 
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in the civil proceedings knowing that the 
addition had been made. He assumes 
rather than finds that the addition was 
made bee use so fa r as I understand his 
judgment he has not decided whether in 
dny view of accounts the Rs. 800 was 
really due. He does not seem to hive a 
very high opinion of the gentleman on 
whose oath the truth or falsity of Rs. 800 
liablty depends. He remarks that the 
gentleman’s explanation of the figures seems 
to show that he was interested in forest 
contracts and lending money or invest ng 
money upon them contrary to his duties 
and he drects that h : s conduct should be 
brought to the not’ce of the Chief Conser¬ 
vator of Forests. I am unable to express 
an opinion whether the real guilt or inno¬ 
cence of the present accused depends 
entirely upon the sworn testimony of ths 
apparently default ng member of the forest 
staff, but it is a matter which is cleaily 
not irrelevant and expressing no opinion of 
my own I return the record to the Assist¬ 
ant Collector to enable him to re-consider 
it in the light cf everything which has 
happened s'nce. If he th’nks it still desir¬ 
able he can take the proper proceed ngs 
for holding an enquiry and dec de whether 
the accused ought to be again committed 
for trial. 

Meanwh’le the appeal is allowed and the 
accused w : ll be discharged. 

In cons dering the matter in all its bear¬ 
ings whch after all is a question of the 
public interest and that further expend- 
ture of m mey upan this is Gutless, he 
w 11 no doubt b nr in mind that ti e 
accused has already suffered punishment 
and no doubt a great deal of expense in 
defending himself. 


2. K. 


Appeal allowed. 


RANGOON HIGH COURT. 

Criminal Revision No. 452 B of 1923. 

August 22, 1923. 

Present : —Mr. Justice May Oung. 

ASH U—petitioner 

versus 

MAUNG PO KHAN and others— 

RESPONDENTS. 

Ciin.inal Proctdure Cede ( Act V of 2898), 
55. 4 v •, 526. 5’S— Lcitas Pate it (Ran.) els. 28, 
36 — Transfer of cast—Order of Disltict Magis¬ 
trate dismissing a pplica', it ft — Reunion, Xxhethcr 
lies. 

The High Court lias 110 power either under 
section 4^9 of the Criminal Proiednrt Cede or 
under tin Letter; Patn.t to levite an order of 
the Di.-trict Magistrate di.missp. g an a] plica¬ 
tion lor the transfer of a uue made under sec¬ 
tion s28of the Code, 

Chin Pin v. Emperor, Or Ind. Ca*> 8*5; 13 
Bur. L.T. 154; 22 Cr.L. J. 45 *. not followed. 

Criminal revision of an order of the 
District Magistrate, Insein, passed in 
Ciitnipal Miscellaneous Ca;.e No. 58 of 
i 9 2 3 . 

Mr. for the Petitioner. 

JUDGMENT.— This is an application 
to re\ L e the order of the District Mag's- 
trate d sm ss n^ an sppl cat on for the 
transfer of a ca.se under sect on 5 2 8 » 
Code of Criminal Procedure. The appli¬ 
cant pra> s that the record may be called 
for under section 435 and that action 
mg v be taken under section 439. Coursel 
also refers vaguely to the unlimited powers 
granted to the High Court by the Letters 

Patent. . 

Whit I am actually asked to do is to 

ord.r that the case be transferred from 
the Court whcli now has seisin of it to 
some o‘her Court. This beiny so I fail 

to see any d ITerer.ce bel ween the present 

? pplication and one professedly under 
section 526. In eftect, the applicant seeks 
an order under this last section without 
complying with its provisions. 

.Air. Roman i has referred me to Cr'mi- 
nal Revision No. 105B of IQ 20 °f the 
Chief Court of Lower Burma—the case of 
Chin Pin v.Emp^or (1) in which a 
transfer was ordered on a s'milar revision 
petition. I have seen the orig nal record 
of the case and find that the legal point 
taken above was not raised and that the 

(i) 61 Ind. Cas. 835: 13 Bur. L. T. 154; 22 Cr. 

L. J. 45 r » 
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Crown, was not represented at the hear¬ 
ing . 

The High Court’s powers of ievis on are 
in express terms limited to those con¬ 
ferred by certain sections mentioned in 
section 439; sect‘on 526 is rot ore of 
these. I cannot fir.d moreover that ihe 
Letters Patent confer aiy power of trans 
fer Ov T er ar.d ato\ e that conferred by 
Section 526, since clause 28 is qualified by 
clause 36. 

I hold, therefore, that the application 
cann°t be entertained and is rejected. 
Learned Counsel asked tl at he tr:j ht Le 
allowed to convert his petition into ere 
under section 526 but there is no bar 
to a fresh petition supported ty affirm a 
tion. 

AppiUitiott dismissed. 

I. K. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 130 of 1923. 

April 13, 19^3- 

Present: —Mr. Justice Daniels. 

GUDRI KHATIK—Applicant 

versus 

EMPEROR—Opposite Party. 
Criminal Procedure Code (Act 
—Seourity to be of good behaviour— Habitum Min** 
— Evidence of suspicion, admissibility of—General 

^ln a proceeding under section 1 10 of the Crimi¬ 
nal procedure Code, evidence that the accused 
have teen suspected of theft in a large number of 
case*is not evidt me on the basis of whi«h they 
can be boi.nd over, yet when evidence of general 
repute has teen given, the fact that the accused 
haye teen suspected in a large number of cases 
may be admiisible as corroboration.fp. 866, r < 1. 2 .] 
When .thefts are committed and the perpetrators 
are not known, the persons on whom suspicion 
naturally falls are those persons who have the 
reputation of being habitual thieves. Conversely 
the fact that the accused have never been suspected 
in any case might tend to weaken the evidence of 
general repute, [p. 8«6, col. 2 .] 

Criminal revision from an order of the 
District Magistrate, Benares, dated t£e23rd 
January 1923, 


Mr. Mushtaq Ahmad, for the Applicant. 

The Ass’stant Government Advocate, for 
the Crown. 

JTJDGtMHlffT.—The applicants in revision, 
Gudri, Markhande and Sahdeo PandeVj 
have been bound over under seel ion Ho, 
Criminal Procedure Code, by a Magistrate 
of the First Class togelher wilh a fourth 
man Raja Blia r and their appeals have 
been dismissed by the District Magistrate. 
Twenty-nine witnesses in all were called 
for the prosecution including lire headmen 
of six different villages in the nci* hboir- 
hr»od. The general effect of the ev’dence 
of these witnesses is that the accused are 
well known notorious thieves and belong 
to one gang. The only legal grow d urged 
is that the Magistrate wrongly admitted 
statements as to the accused having been 
suspected In particular cases. This ^ point 
is immaterial because even if this evidence 
is excluded the evidence of repute if 
sufficient to support the order. It is a 
curious circumstance that in a similar 
application in revision which preeededthis, 
one of the complaints of Counsel was that 
no evidence had been given of the accused 
having bee n suspected in particular cafes. 
In this case the complaint is the other 
way. My own view regarding such evi¬ 
dence is that while it is clearly not evi¬ 
dence on the basis of which any pel sen 
could be bound over, yet when evidence 
of general repute has teen given the fact 
that the accused have been suspected m 
a large number of cases may be admiffible 
as corroborat ; on. When thefts are com¬ 
mitted and the perpetrators ore not known 
the parsons on whom suspicior naturally 
falls are those persons who have the re¬ 
putation of being habitual thieves. Con¬ 
versely the fact that the accused he d never 
been suspected in any case might tend to 
weaken the evidence of general repute. 

On the facts there is no ground let 
interference. As I have already said the 
evidence is amply sufficient to justify the 
order pvssed and it has been carefu’ly 
considered both by the Trial Court and by 
the District Magistrate. Stress is laid on 
the fact that the accused called a lstge 
number of witnesses in their defence. 
This evidence has been considered by the 
Courts and they §ive reasons for not 
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Accepting it. Indeed the complaint of one 
of the Counsel who appeared in the case 
is that the District M ig’stiate has devoted 
too large a portion oi h's judgment to 
discussing the defense evidence. The 
statements as to good'character made by 
the witnesses who appeared for Gudri and 
Sahdeo are certainly a good deal weakened 
by the fact that both these men had been 
bound over previously, Gudri under section 
ioQ aid Sahieo twice under section no, 
a fact which the witnesses for the most 
part suppress. Stress is also laid on 
behalf of Gudri and Markhande on the fact 
that only three witnesses in the case of 
the former and one in the c.ise of the 
latter come from the actual village in 
which the accused reside. The Magistrate 
has given a reason for this. He is of 
opinion that witnesses were for the most 
partafriidto come forward on account of 
thefear insp red by the accused. However 
that may be, the three wtnesses from 
Daniopur who have deposed against Gudri 
are very substantial witnesses consisting, 
as they do, of the headman of the village, 
the Chaudhri of the Bazar and a substantial 
money-lender. I find no reason to interfere 
in the case of any of the applicants and I 
accord‘iDglj T dismiss the applications of all 
three. 

Z» c. Applications dismissed. 


RANGOON HIGH COURT. 

'Criminal Revision no. 519B of 1913. 
September 24, 1923. 

Present: —Mr. Justice May Oung. 
MAUNG HMAN and another— 

Applicants 

versus 

KMPRROR —Opposite Party. 
Criminal Procedure Code(Act V of 1898), s. 34* 
~~E*aminalion of accused, object and mode of —Duty 
* 0Urt ~ m C»n*ral question, whither suffcient. 

Phs object of th_* procedure laid down in section 
rt* °f theCriniaal Pr 0 ce.lure Code, it to enable 
•ne accused to exp aia each and every circumstance 
a PP<axiag iu evidence against h m. A Judge or 
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Mngistratf should j.otc < \erv poii t which le U inks 
he wil» lu.ve to jut into ili< Male rjairi* the 
auus<d and 11 <n qu(jii«n him cn each pc inf, 
otl.erwi.se it wi'l b< inp<::ib< 1« i tl f accused to 
knewwbat is in the Cc 1 rt’« mind ord he iarrot 
rea: onably I e t xpe cleti '.o 1 e atJe to explrin it. 

It i- not a sufficient ccinpbann wi^h the pro¬ 
visions of section 312 ofilu Crin ii al Proccoire 
Code to pet a gen« ial qx est on to tbe ac«UMd, 
such a^: “What have )ou to say rcgjreing the 
statement of the lomplein; nt's witnesse s ? 

Criminal rev'S’on aga'cst an order of 
the Township Magistrate, Wakema. 

JUDGMENT.— AMer reccrdirg the evi¬ 
dence of s x witnesses for the prosecu¬ 
tion, the learned Magistrate proceeded to 
examine the two accused under secticn 
3^2, Code of Criminal Procedure. But so 
far as the principal circumstances appear¬ 
ing in the evidence against them were 
concerned, his only question was' What 
have you to say regard ng the statement 
of the complainant's witnesses?'' Th s 
was not a sufficient compliance with Ihe 
requirements of the law. The object of 
the section is to enable tl e accused 1© 
explain each and every circumstance 
appearing in evidence afeinst h m. A 
Judge or Magistrate shculd note every 
point which he tl inks he will have to put 
into the scale against the accused, and 
then question him on each point. Other¬ 
wise it is impossible for the acevsed to 
know what is in the Court’s mind. Several 
points may be made by the prosecuiic n, 
some of these the Court considers good, 
others are regarded as practical 1 }’ worth¬ 
less, but the accused is not aforded any 
reasonable opportunity of clear ng up the 

case by such a question as ‘‘What have 
you to say?” The specific po'nt 01 
points wh ch weigh against him must be 
mentioned; for if this is not done, he 
cannot reasonably be expected to be able 
to explain it or them. 

j£ In the case before me, the complainant 
alleged that she had obtained possesion 
of the l md and had let it out to tenants 
for four years. If tl is wrs so (and I 
note that the learned Magistrate accepted 
it) it was a poi.it of supreme importance, 
and the accused should have been asked 
about it. They were not,, and it follows 
that they were convicted improperlj’. In 
the circumstances, I am unable to accep 
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the recommendation of the learned ros¬ 
trate MidVrate in so far as an acquittal 
is concerned, but for the reasons g ven 
abo.e, I set aside the convictions and 
sen f ences and direct that the two accused 
be re tried by such Magistrate as the Dis¬ 
trict Magistrate may select. 

Re-trial ordered. 

z. K. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 452 of 1923. 

September 17, 1923.. 

PresentJ— Mr. Justice Sulaiman. 
IMAM ALI and another — Applicants 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 476, 
proceeding under — Notice, whether necessary. 

In a proceeding under .sc<tion 476 of the Criminal 
Procedure Code, nolice to the accrued is not 
absolutely necessary, but the High Court looks 
with disfavour upon an older passed under that 
section without such notice, and it is highly 
desirable, though r.ot essential, that such notice 
should be given, [p. 8S9» col. 1 •] 

Ram Piari v. Emperor, i6Ind.Cas. 515; 10 A. 
I*. J.247; 13 Cr.L. J. 707, Jnayat Ali v. Mohar 
Singh, A. W. N. (1905) 231; 28 A. 142; 2 Cr. I/. J. 
598, followed. 

Criminal refeience made by the >Ses- 
sions Judge, Banda. 

Mr. K Verm2, for the Applicants. 

JUDGMENT.— This is a Reference by the 
Sessions Judge of Birda item n end ng 
that the order of the Magistrate for the 
prosecution of the applicants ruder sec¬ 
tion 193, Indian Penal Code, be quashed. 

The applicants are two Civil Couit 
process serveis and witnesses, who had 
been sent out with a wo rrant of arrest 
against Mahant Ram Kishen Das, who was 
a judgment-debtor in certain execution 
proceedings. On the 5th of March, the 
applicants stated that, they wort to the 
Railway Staton Bahitpurwa and found 
the judgment-debt or there ; the warrant 
was shown to him; and he was arrested. 
A Police Constable was also in attend- 


U «»3 

3nee, and the judgm e nt-debtor was asked 
to give in writing to the Constable a written 
note to the effect that he bad been served. 
He did sign a paper. Later on the judg¬ 
ment debtor ta king a spear from his ser¬ 
vant asked tne Constable to give back the 
paper to him which was returned. On 
this he tore the paper into pieces and threw 
them away, and then road a way from the 
station. The process servers picked up this 
paper which was all torn to pieces and 
the servant of the decree-holder sent a 
telegram to the decree-hbider at Kaiwi 
stating that the judgment-debtor lad been 
arrested but had gone away. On the 6 th 
of March th e process servers made areport 
in which they set forth their version of 
the occurrence and also alleged that at 
thettime the Station Master the Assistant 
Station Master, the Constable and the 
other accused were present. I.he judg- 
ment debtor was accordingly prosecuted, 
but was ultimately acquitted by Mr. 

Desai. 

The judgment under which the jud?ment- 
debtorwas acquitted slows that altogether 
eight witnesses were exanined on behalf 
of the prosecution, six of whom substan¬ 
tially suppoited the prosecution story. The 
Station Master and the Assistant Staton 
Master, who wete examined m behalf of 
the prosecution and also were cross-ex¬ 
amined as hostile witnesses, stated that 
they knew nothing of the occurrence and 
that within their knowledr e r.o such oc¬ 
currence took place. Taking all the points 
into consideration, and particularly the 
extremely unreliable character of the 
evidence, the material contradictions in the 
statement of some of the prosecution 
witnesses, and a total denial of ary krow- 
ledge by the two w'tnesses above named, 
as well as the non-prodrction of the. 
Constable the learned Magistrate was 
convinced that tie erse was a false ore. 

He accordingly acquitted the accused. 
He did at once order proceedings wider 
section 476 against the process servers, 
but submitted a copy of the judgnKn* 
to the District Magistrate. Later cn 
he started proceedings under section 47 ^* 

The learned Magistral e however was 
not satisfied with the evidence which 
was already on the record and in ord^r 
to further satisfy himself he decided to 
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hold a preliminary enquiry. No notice 
to show cause was issued to the present 
applicants, and they were not given any 
opportunity to be present at the time 
when this enquiry was held and when 
further evidence was recorded. It is 
true that in proceedings under section 
476 notice is not absolutely necessary 
but it has been held by this Court in a 
number of cases that it looks with disfavour 
upon an order passed without such notice, 
audit has also often been remarked that 
it is highly de»irab’e, though not essential, 
that such not'ce should be given vide 
Rim Piarlv . Emperor \i) and Imyat Alt 
v. Mohar Singh (2). 

This cise is however stronger still. It 
was not only a case where no preliminary 
enquiry was held and notice issued but 
where a preliminary enquiry was actually 
held and additional e\idence recorded by 
the Magistrate ; and a report from the 
Circle Inspector, who made another indep¬ 
endent private enquiry taken into cons¬ 
ideration. Ir his order passed under sec¬ 
tion 476 the learned Magistrate has 
remarked that he had acquitted the accused 
in the previous case merely because of the 
unreliability of the prosecution witnesses, 
although no defence evidence had been 
taken. That lat e r on he deputed the 
Circle Inspector to make a thorough local 

enquiry and to send a report, that he 
himself went to the village and made an 
enquiry at the station and exam’ned 
some of the persons mentioned by' the 
Circle Inspector in his report. He also 
added that the Circle Inspector had 
thoroughly enquired i..to the Case, ai d 
every one who could throw any light in 

he case had been examined by' him, ex¬ 
cept the Constable Jamaluidin, who was 

f +t. e d ^ ave been present at the time 

ot the occurrence, and was on leave and 
out of station. All this evidence was 
recorded behind the back of theapplicants, 

and the report of the Circle Inspector, who 
made an enquiry in the absence of the 
igistrate has be*n taken into account 
and stress laid upon it. 

J*7o 7 . X6 Ind> Cas * 5I5; 10 A ‘ J 2471 13 Cr> L 
|/j98. A,W ' N ‘ ( I9 ° 3 ) 28 A. 142; 2 Cr. I/. 


The learned Sessions Judge who has 
considered the cise on the merits, h s 
pointed out that the j resent applicants, 
irom the very start, bad been mentioning 
the names of the Station Master and the 
Assistant Station Master, as well as the 
Constable, who has not been examined, 
as b e ing am^ng those person^ who weT e 
present at the t me. It is not very* pro¬ 
bable tluit if the whole story was altog¬ 
ether false, they would have mentioned 
the names of the S'atioj-, Master, and 
of the Assistant Station Master, is Well 
as of the Constable, without any expecta¬ 
tion that they would support them. There 
were six witnesses produced in support of 
the prosecution story, and as against them 
the only ev’derce consists of ihe denial 
of the judgment-debtor and also the 
ignorance of the Station Master and the 
Assistant S tali on Master. 

In view of all the circumstances point¬ 
ed out above I am of opinion that this 
Refererce must be accepted, ard the order 
directii g the prosecution of the ajpl.cants 
be quashed. 

Reference accepted. 

z. K. 


RANGOON HIGH COURT. 

Criminal Appeal No. 874 of 1923. 

September 25, 1923. 

Present: —Mr. Just'ce May Oung and 
Mr Justice Beasley’. 

NGA PO CHET—Appellant 

versus 

EMPEROR—Respondent. 

Penal Code ( Act XL V of i860), s. 304 II — 
Injuries on non vital parts — Death caused by septic 
poisoning — Ofji n ce. 

Accused atta'kcd the deo« ased and inflicted four 
injuries on him,none of which was on a vital part, 
and death resulted because of S', ptic p<is<ning: 

Held, that the act of tl.e accused fill within the 
drfini ion «o.,tai. ed in the second part of section 
304 of the Per.a] Code. 

Criminal appeal from an order of the 
Sessions Judge, Myaungmya, passed in 
Sessions Trial No. 25 of 1922. 
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Mr. Robertson, for the Appellants. 

Mi. A. G. A., *or the Crown. 

JUDGMENT. 

May Ounf.J.— There does cot appear 
to be anv room for doubt that it was 
Ihe apnePant who attacked Ah Kan and 
caused his death. He wis promptly de¬ 
nounced by Ah Kan. who had seen him 

before and there was sufficient light Ah 
Kan’s statement is supported by OnSh^e 
and Ah Yin who know the appellant and 
had seen him twice on the even’ng be¬ 
tween 7 and 10 o'clock and when they 
saw him ran pass them at a short dis¬ 
tance obout 11 r.M.. they could have had 

no difficulty in identibing h m, There 
is also the evidence of Ah San and Ba 
Chit • the latter's statement ; s open to 
susp c on but that of the former was, like 
those of On Sbwe and Ah Y n. gnen at 
once, not long aft e r the assault, and there 
is no adequate reason to diabehexe him. 

I would, therefore, confirm the findmg 
that To Chet was the assailant a s to ti e 

offence committed by him. . . 

This seems to be a case on the border 
line O f the four injuries inflicted, one, 
on the left foot was not serious, that on 
the back healed up, the r ght ell ow and 
the rght knee suffered J^ost. None o 
these were vital spots and the a s sa lant s 
Intention was apparently to maim b, 
victim. Death resulted because of sept 

po ; son : ng and hence it is d^culttohold 
that the appellant intended to 
bodil} injury sufficient in the ordlna T> 
course of nature to cause death. He 
must, however, in my < view, be held to 
haveintended to cause bod.ly injury wh 
was likely to eau c e death, the degree f 
probability as to death emu ng not being 
so hi has to justify a fining of murder. 
He it, there!ore, guilty ot an offence 
punishable under the second P art of scctlon 

3 °I would alter the conviction according¬ 
ly and sentence the appellant to ten years 
ri2orous imj r sonrrent. 

Beasley, J. —I concur. 

Conviction and sentence altered. 

7.. k. 
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ALLAHABAD HIGH COURT. 

Criminal Appeal No. 446 of 1923. 

July 17, 1923. 

Present :— Mr-. Justice Walih. 
SUBEDAR and others—Accused 

—Apfelt.ants 
versus 

EMPEBOR— Opponent. 

Criminal Procedure Cede ( Act V of 1898), $. 154 
—First Information Pefott, what is—Etidcme Act 
(7 of 1 872), 5.27— Sta.en.ent to Policeby co-accused 
admissibility of — Statement, wl.etler evidence of 
guilt of co-acci sed. 

The First In for mat icn R*icit is the tcclnjcru 
description 01 arep. rt ud r section 154 ot Ihe 
Cr.minal Procedure Code, g vii g fii>t interruption 
of a cognizable efftme. It ii usually naee l.y 
the complaii ant < r by somebody cn h?s lolalf. 
Th** description is inapplicable to a statement 
made by the accused, [p. S91, col. 1.] 

A statement made by an approver to tl e Police 

at the time of hr s arrest givii g tie mmes of other 

D rrsens who had joint d in the o/h&tfc can be rned 
as ag last the Iai ter Only unt er i ectjon 27 of the 
Evidence Act. The use wli. h can legii ima 1 <l) te 

madeof such informal nil men lythjs lUt vh.n 

dir« ct evidtnci is gi\en again; t the accused at the 
trial it is op n to the defence to chttk arh 
evidence by i skiug tcbethei ihencrreofa particular 
ac«u:ed vac* mentiored or not at the tin e. It 

becomes evidence which may be v.Std t 0 leit the 

consistency of the ap f rover's :tory and it is 
information which leans to the , !S C 

aecu:ed, but it is no evidence oi the guilt of the 
accmscd. [p.891, col.i.]. 

Criminal appeal against an order ot the 

Additional Sess'ons Judge, Aligarh, dated 

the 18th of April 1523. 

Mr. S. N. Mukerji, for the Appellants. 

The Government Pleader, for the 
Crown. 

JUDGMENT.— In this case six men have 
been convicted of the offence of making 
preparation, for a dacoity and sentenced 
to vary’ng terms of imprisonment of some 
severity. The first two Subc<kr and Ram 
Chander have already been convicted of a 
dacoity and sentenced to eight years’ im¬ 
prisonment, whchconviction and sentence 
has been confirmed by me in the connected 
case. I have no doubt whate\er as to the 
guilt of all the appellants. The same ap 
prover Narain who gave evidence m the 
connected case has also given evidence m 
this case. 

I should not, therefore, interfere, or say 
anything about the details of the case, * 
it were not for one unfortunate circumstance 
in the way in which the learnad Judge 
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has dealt with one feature in the evidence. 
A technical point has teen argued on 
behalf of the appel’ants, and in my op'nion 
it is a good one. With xegard to some of 
the accused it happens to possess little or 
no importance. I will deal with the way 
in which it affects the cafe of the appel¬ 
lants in detail in a moment. Bit it is a 
point of general importr nee affect ing other 
accused, and a point uj on which the 
learned Judge •ught never to have made 
a mistake at all. The po nt is really an 
elementary one. I have no doubt the 
learned Judge is quite fairilicr with sec¬ 
tions 25, 26 and 27 of the Evidence Act, 
butthe complaint against his judgmeit is 
that he has m ; sapi lied the sections. The 
point arises in this way. The approver ard 
one of the appellanls were firestid ] rec¬ 
ti callyred-handed. They made statements 
to the officer who arrested them involving 
admissions of guilt. They went furl her 
and gave a list of the other members of 
the gang. Thereupon the officer made a 
report in writing to his superior, contain¬ 
ing the information which he had receiv¬ 
ed, including the names of those other 
persons received from the two men arrest¬ 
ed. Somehow or another the learned Judee 
has describe d this Police report, which 
is merely the report of a confcss ; on, as 
"the First Information Report'*. Now the 
First Information Report is a well-known 
technical description of a report under sec¬ 
tion 154, Criminal Procedure Code, gi\ing 
first information of a cognizable crime. 
This is usually made by the complainant, 
or by some one on his behalf. The langu¬ 
age is inapplicable to a statement n ac*e 
by the accused. The novelty of a state- 
ment by an accused person being called 
the First Information Report w?.« to 
me sostrange, that when Counsel for the 
appellants addressed bis argument tome 
attacking the Judge’s use cf the First In¬ 
formation Report, I tcok no notice of the 
argument. The learned Judge realized that 
he was dealing with a confession, but he 
mementarily failed to appreciate that the 

document itself was inadmissible, r.nd that 
the only way in whichthe information relied 
Upon could be used was by section 27. 
That is to say with regard to the other 
accused, the officer giving evidence might 
fay: "I arrested them in consequence of 


information received from Narafn and 
Tbakuii. When I arrested them th<y 
made a statement to me which caused 
to arrest these peoj le”. The use 
which can legitimately le made of 
such information is merely this, thet 
when directevidenee isfiwn against lie 
accused at the trial and there was eviderce 
against the recused, it is open to the 
defence to check si ch evidence 1 y askirg 
whether the name of a pr.rlicr’ar rc<uf<d 
wa« mentioned or not at thet'me. So 
that it becomes evidence which may he 
used to test that the consistency of in 
approvers story, and at any rale is in¬ 
formation wh ch leads to ih<> disco\ erv cf 
the accused in question. It is lo evidence 
of the guilt cf the reared, rrd lie 
mischief into which tie leerred Jidfe l.'s 
fallen and which has been rifhl 1 ?’ am- 
plained of, is that he has used it thievj h- 
01 1 as evide) ce cf fuilt. In dhcv.sfijg 
theindividual cures he cor slar lly sr ys ; n 
the forefront of the points rgairst the 
individual accused, that “his nrne 
occurs in the first report/* and he acquils 
some because their names do rot ajjear 
in the first report, and in his general dis¬ 
cussion in the judgn ert pe rays that "the 
First Inforrratifo Report i r , question is cf 
the greatest imports rce". As Uf: ids frui 
of the accused I am quite satijfed Hat 
there was abundant evide rce witJeut this 
Inadmissible document. Khuba was arje't- 
ed in the village, wl ere several of lie 
dacoits come from, ajorg with Chirr rji 
who was armed with a leaded weapon. Be 
has been identified as being with ether 
members of thegangin two different places 
by three witnesses. He unfortunately has a 
squint. I do not understand why a squir.t 
shou’d be regarded as a bar to a legitimate 
idertification. It seems lo me rather ;n 
8idthan otherwise. It is quite true tl at 
if there is a dishonest investigation an 
Insrector mi^httell the waitresses that ore 
of the persons he wanted ident fied had a 
squint, and it might he well, if there are 
many persons awaiting trial with th ; s 
abnermalty, that some of them might he 
put amongst the crowd for identification, 
but a man might just as well object to 
an identification because he happens lo 
w«aT a black moustache. People with re¬ 
markable features take that risk whep 
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th?y taks u ' nn evil course. Chiranji has 
been sworn to by the approver, and as the 
Judgesavs his arrest wit ha loaded pistol is 
an incriminating fact against him, and he 
has been identified by some of the wit¬ 
nesses. Umrai was with the two appellants 
whom I havejust mentioned and he has 
also been identified. Thakuri was with 
Narain when they were both arrested 
hiding soon after day-break with a loaded 
guu and ammunition. In the case of these 
four I hate no hesitation in confirming 
their conviction and sentences. The case 
of Ram Chand r and Suledar is not quite 
so simple. Omitting the objectionable 
report, there is only the identification of 
witnesses who hive made a fair proportion 
of mistakes, and if this was the only thing 
against them, I should have felt some 
difficulty in decid ng whether I ought not 
to order a new trial. But I propose to 
take a short and common sense course 
wnich cannot possibly prejudice the accus¬ 
ed. They have already received eig ht years 
for dacoity. If I had the power I uould 
make the sentence in this ca S Q run con¬ 
currently. After the eight y ears their power 
for mischijf will be very much diminished 
and it seems an adequate sentence. They 
must hrv’e been guily of some prepara¬ 
tion, if not this preparation, and I, there¬ 
fore, uphold this conviction and hevirg no 
jurisdiction to order the sentence to run 
concurrently, I reduce the sentence to one 
of one diy to date from the judgment in 
the Sessions tral. I have fa ken the pair.s 
which I have d°netodeal with this ques¬ 
tion* because I thought it right that the 
attention of the Sess’ons Judge should he 
drawn to the point, and that he should 
realise that in a case of this kind, if the 
other evidence or other c’ reumstances have 
raised a doubt as to the sufficiency of the 
evidence in the case, the time and trouble 
spent in this case, would have been 
thrown away because I should have had to 
order a new trial. Subject to the above 
modifications the appeals are dismissed. 

Conviction upheld. 
z. k. Sentanoe reduced. 



CALCUTTA HIGH COURT. 

Criminal Revision Petition No. 209 

of 1923. 

April 10, • 1923. 

Present: —Mr. Justice JNewbould and 
Mr. Justice Suhrawardy. 

SHERMULL and others—petitioners 

versus 

The CORPORATION of CALCUTTA— 

Opposite Pariy. 

Calcutta Municipal Act (III of 189 9), s. 631 — 
Complaint within three months — Adjournment — 
Retinal after three months, effect of—Criminal Pro - 
cedure Code (Act V of 1S93), ss. 247, 344— Ad¬ 
journment — Procedure—Summons Case — Aiser.ce 
of complainant, effect of — Acquittal—Order of 
Magistrate, whether necessary. 

On a complaint charging the accused with Selling 
adulterated ghee under the Calcutta MuricipU 
Aot the accused were summoned and Ihe case 
uas then adjourned for eix weikr. ns the Feed 
Inspector who had £l<d the cc ml Joint on 

leave. No further order w as jas;<d in the case 
and nearly three years afterwards the proceedings 
were revived on the application of the Food 
Inspector and fresh summonses ^ v erc issued to the 
accused. It was found that it war the practice 
in tj,c case of such presccutioi.s to stay I re¬ 
cce dingt for lengthy period.* : 

Held.(i) that the order pa:s<d by the Magis¬ 
trate directing the issue of fr fc sh summ« uses was 
passed in a pending case of wlich the Magistrate 
had t*.ken cogiisauce on tin oiigiial c«nplsint 
and th provisions of section 631 ol the Calcutta 
Municipal Art had not, therefore, teen con¬ 
travened; [p 89J, col. 1.] _ 

Nando Lai Guha v. Corporation of Calcutta, 

56 Ind. Cas. 862; 24 C. W. N. 467; 31 C. L. J. 
442:21 Cr. L. J. 558, dislinguished. 

(2) that the procedure adopted by the Magis¬ 
trate could not be approved and that h shoulel 
have observed the provisions of s ction 344 °' 
the Criminal Procedure Code as to adjourn me nls 
more strictly, [p. 894, col. 1.] 

Section 247 of ihe Criminal Procedure Cede 
eives «he Magistrate a discretion to acquit the 
accused in the absence of the complainant, but 
the absence of the complainant in a summons 
cas- cannot result in the acquittal of the ac¬ 
cus'd W.thout the Magistrate passing any order 
in the exercise of that discretion, [p. •" 94 > col* **J 

Babus Da sa rat hi Sanya l and B. C. 

Mitkherjes, for the Petitioners. w 

Babus M. N. Mukherjee ana o. iv. 
Mukherjee, for the Opposite Party. 

JUDGMENT.—On the 23rd March 192° 
Dr. S. N. Ghose, Food Inspector of tte 
Corporation of Calcutta, filed a complain 
in the Court of the Municipal Magistrate 
asking for summons against the 

under section 574 _ 495 A ( r ) o1 


petitioners 

Act HI 
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(B. C) of 1899 as amended by the Cal¬ 
cutta Municipal Amendment Act of I -J17. 
The offence co npl i,ictl of was that the 
petitioners had be.-n sell 11 • adult mUd 
gh;e 011 the 4th February 1920. The Magis¬ 
trate ordered sum no ns t> issue tor the 
17th April 1920. Oa that date the peti¬ 
tioners appeared by Pleader and the Magis¬ 
trate pissed an order directing that pro¬ 
ceedings be stayed for s=x weeks as the 
Food Inspector was on leave. On the 
record no further ord-.r appears until 
29th November 1912. On that d ite the 
Food Inspector prayed for the revival cf 
the case and the Magistrate directed the 
record to be put up. On the 16th December 
1922 the Magistrate passed the follow¬ 
ing order "Case revved. Issue fresh 
summons for 13th January 1923.” The 
petitioners hive obtained this Rule call¬ 
ing on the Municipal Magistrate and cn 
the Chairman of the Corporation to show 
cause why this o'der reviving the proceed¬ 
ings should not be set aside 011 the fol¬ 
lowing ground: " For that having regard 
to the great delay which had occurred 
from the date when the proceedings were 
stayed until the applicat on for revival 
(namely 17th April 1920 to 29th Novem¬ 
ber 1922) it must be assumed that these 

proceedings were abandoned and that the 

application for revival 0:1 the 29th Novem¬ 
ber 1922 was at le'st a fresh complaint 
and being more thjn three months after 
the date of the alleged offence the proceed¬ 
ings could not go on in view of section 631 
of the Calcutta Municipal Ac!." 

In support of the Rule reliance is placed 
On the decision of a Bench of th s Court 
in the case of Nando Lai Guha v. Corpora¬ 
tion of Calcutta (1). We hold that the 
facts of that case are clearly distinguish¬ 
able fiom the facts of the present case. 
The point .of resemblar.ee *n the two 
cases is that an order was passed reviv¬ 
ing the case after the pioceedin.es had 
been in abeyance for a very long time. 
But the point on which the decison of 
this Rule depends is whether the original 
proceedings were abandoned so that the 
application of the 29th November 1922 

(1) 56 Ini. Cas. 862; 24 C. W. N. 4<>7: 3* C. *«• 

J. 442; 21 Cr. l. J. 55 s *. 


893 

must be regarded as a fresh complaint : 
if this wcr-‘ tresli complaint the i sue of 
summons thereon w: s ciearly illegal ha\ ir g 

re, rd to the provisions of section 6 1 
o' ih:? Cairntta Mumcipal Act which pre¬ 
vents;! Migist r ite from taking co; nizanee 
of an offence under the Act unless the 
complaint is made within three months 
of its commiss on. But having regard to 
the Magistrate’s explan at‘on we cannot 
hold that original proceedings were aban¬ 
doned. The Municipal Magi trate is a 
Presidency Magistrate and under sedion 441, 
Criminal Piocedure Code, we are bound to 
considei his explanation before sett mg 
aside hi? order. It appears that sij.ee the 
amendment of the Calcutta Municipal Act 
by the Act of 1917 the Corporation have 
instituted a large number of prosecutions 
for adulteration of ghee. These cases are 
usually strongly contested aj.d rs 1 lie evi¬ 
dence in the majority of cases is more or 
less similar it is inconvenient for the 
Corporation and the accused as also for 
the Court for these cases to go on at one 
and ihe same time. Consequently some 
of the cases including the present case 
have been stayed consistently with a pro¬ 
cedure prevailing in ti e Court for the last 
20 years. It further appears that several 
other similar cases were instituted against 
two of the three petitioners and that they 
were fully aware of all the circumstances. 
Having regard to these facts we see no 
reason to hold that the proceedings were 
abandoi^ed. Further we are satisfied that 
the petitioners were not prejudiced by the 
delay and were not led by it to believe 
that the prosecution had been dropped. 

But the most important difference be¬ 
tween this case and the case of Nando 
Lai Guha v. Corporation of Calcutta (1), 
cited above is in the form of the appli¬ 
cations on which the ordeis reviving the 
ca c e were pissed. In the reported case the 
application, which is set out in full in 
the report, contained statements of facts 
wh’ch were subsequent t 0 0 stay of pro¬ 
ceedings. Heie the application is on a 
printed form and is in the following terms. 
‘‘The prosecution prays that case No. 3011 
B of 192O on which proceedings wei* 
stayed in this Court in 17th Apiill92o 
may be revived." This was cert a inly-not 
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a complaint on which the Magistrate 
could have taken fresh cognizance of 
the offence. His order directing issue 
of summons was an order passed in a 
pending case of which he had taken 
cognizance within three months of the 
alleged commiss on of the offence and the 
provisions of section 631 of Calcutta 
Municipal Act were not contravened. 

It was urged on behalf of the peti¬ 
tioners that the' case ceased to be a 
pending case when the complainant did 
not appear after the expiry of six weeks 
from the 17th April 1920 since the Magis¬ 
trate ought ihen to have acquitted the 
petitioners under section 247, Criminal 
Procedure Code. But that section gives the 

Migistrate a discretion and we hold that 

the absence of a complainant in a sum¬ 
mons case cannot result in the acquittal of 
the accused without the Magistrate pass¬ 
ing any order in exercise of that dis¬ 
cretion . 


(** 

As already stated we hold that the 
ground on which this Rule was granted has 
not been established and the Rule is ac¬ 
cordingly discharged. 

Rultditaharged. 

z. r. 


But though we find no illegality in this 
case which requires our interference we 
feel bound to express our disapproval of 
the procedure followed by the Migistrate. 
There is obviously something wrong in a 
procedure that results in a delay of over 
three years between the alleged com¬ 
mission of the offence and the commence¬ 
ment of the trial and such a procedure 
eannot be justified even by twenty years 
prevalence. We fully appreciate that 
these cases when contested necessitate a 
lengthy trial. But that does not justify 
the Magistrate in disre arding the pro* 
visions of section 344 of the Code of 
C iminal Procedure. When the six weeks' 
adjournment ordaredon the 17th April 1920 
came to an end the Magistrate should 
have made an order in writing stating 
the reason fora further adjournment and 
adjourning the case for such time as he 
considered reasonable. In the present case 
the convenience of parties would have 
been a sufficient reason for adjourning the 
case and the circumstances of the case 
would have rendered remands for lengthy 
periods reasonable. Had the procedure 
prescribed by law been followed it 
would not have been necessary 1o issue 

this Rule. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 368 

of 1923. 

May 12, 1923. 

Present: —Mr. Justice Moli Sagar. 

ATA MUHAMMAD and others— 

Petitioners 

versus 

EMPEROR—Opposite Party. 

Penal Code ( ActXL V of i860), s. 147— Rioting, 
ingredients of— Unlawful assembly—Number 
reduce l below five — Conviction, whether can be main¬ 
tained. . _ 

la ord**r to sustain a conviction under sec¬ 
tion 147 of the Penal Code it is necessary to find 
that the p rson accused of that offence was a 
member of an unlawful assembly and that he used 
force or violence in prosecution of the common 
object o" suoh assembly, [p. 895, col. 1.] 

Where out of five men aheged to have formed 
uni iwful assembly ani commuted a riot, two are 
acquitted as not having been memb rs of the 
ua.aw.nl assembly, the co.iviotion of the remainder 
under section 147 of the Penal Code cannot ba 
maintained and each of them can be held respon¬ 
sible only for wait hj hinself d,d. [p. 893, col. i.J 

Criminal revision against an order 
of the Alditiomil District Magistrate, 
Siiahpur at Sargodha, dated 13 th 
January 1923. 

Dr. Mohammad Alam, for the Peti¬ 
tioners. 
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JUDGMENT. —On the facts found by the 
learned Additional District Magistrate it 
is impossible to maintain the convictions 
of the petitioners in this case. The story 
for the prosecution briefly is that on the 
19th of October 1922, there was a fight 
between five persons, namely, Amir, son 
of Khanan, Jahna, son of Nawab, Ata 
Muhimmad, son of Khanan, Amir, son of 
Jahana, and Jahana, son of Chiragh, on 
the one side, and Khanan complainant 
and his brother, Ghulam Muhammad on 
the other. In this fight both parties re¬ 
ceived some slight injuries. The complain¬ 
ant Khanan has stated that Jaha na, son of 
Nawab, gave him two lathi blows while 
Amir, son of Khanan, cave a blow with a 
sickle on his month which resulted in one 
of h : 8 teeth being knocked out. Ghulam 
Muhammad, brother of the complainant, 
was also examined as a witness in the 
case and stated that Ata Muhammad and 
Amir, sou of Jahana.each gave a lathi blow 
on his head and that Jahana, son of 
Ch : ra;h, struck him on h's hand. Some 
witnesses were also produced who stated 
that they were present and that they 
saw the complainant and his brother being 
beaten by the accused. The learned 
Addtional D strict Magistrate did not 
place any relianre upon their statement 
so far as J hana, son of Chiragh, and 
Amir, son of Jahana, were concerned. He 
was of opinion that these two persons d*d 
not participate in the fight, and that 
they were not even present. As a result 
of th’s finding he acquitted these two 
persons bit maintained the ccnviction* 
and the sentences imposed upon the other 
three accused by the Tral Magistrate under 
■ections T4y/\2$ of the Indian Penal Code. 

It is impossible to understand how the 
present three petitioners could be hell 
guilty of the offence of rioting under sec¬ 
tion 147, Indian Penal Code, when the 
other two accused, namely, Jahana and 
Amir, who were alleged to have been with 
them ia the fiaht, had been r.equitted. In 
order to sustain a conviction under sec¬ 
tion 147 it is necessary to find that the 
erson accused of th.t offenee was a mem- 
er of on unlawful assembly, and that he 
Used force or violence in prosecution of 
tht common object of such assembly. 
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In the present case on the finding of 
the learned Additional District Magistrate 
it is clear that there was no unlawful as¬ 
sembly, and a conviction under section 
147, Indian Penal Code, is, therefore 
illegal. 

As to the conviction of the petitioners 
under section 323 it should be observed 
that the Additional District Magistrate 
docs not say in his judgment what each 
of the petitioners did, nor Las the state¬ 
ment of the complainant that tt e injury 
to his tooth was inflicted by Amir, son of 
Khamn, been believed by him. The 
medical evidence shows that the tooth was 
not knocked out by a sickle blow and that 
it was probcbly extracted subsequently 
in order to make the ca c e look serious 
against tie accused. The otter evidence 
produced on behalf of tl e prosecution has 
also been disbelieved at least in so far as 
the two men, who have been ac quitted, are 
concerned. In the absence of any satis¬ 
factory evidence connecting the petiti¬ 
oners with Ihe offence I am unable to 
maintain the convi.tions and must hold 
that they are entitled to an acquittal. 

I accordingly accept the revision and 
acquit the petitioners. 

Revision accepted . 

Z. K. 


LAHORE HIGH COURT. 

Criminal Appeal No. 2 of 1923. 

March 23 , 1923. 

Present: —Mr. Justice pforde. 

SAUDAGAR SINGH and another— 
Convicts —A ppellants 
versus 

EMpEROR —Respondent. 

Evidence Act (I of 1872), ss. 114 ill. (b), 133—• 
Approvtr, statement of — Corroboration—Eiiderce 
relating to recovery of stolen articles from possession 
of accused. 

Evidence relating to the recovery of alleged 
stolen articles from the poseessic n of an accu:<d 
p< rs<-n, which is itself suspiciousand unsatisfaoiory, 

oannot bt treated ascorporation of the t vicenee 
of an appro v. r involving that acoi s<d person im 
the commission of an off. nee of dac* ity. 

The hou e of a person accuse 1 of daooity was 
searched in bis absence and certain stol«a article* 
were alleged to have been recovered. The accused 
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was given no opportunity of checking the result 
of the search or giving any explanation as to how 
the articles »ame into tin. house. Th.re was no 
evid nco as to where the respective articles were 
found, nor a to who produced them: 

Held, that the evidence as to the search was 
unsatis ac.ory and could not be used as corrobora¬ 
tion of thi approver’s statement incriminating 
the accused. 

Appeal from an order of tbe Special Magis¬ 
trate, I-irst Class, w.th section 30 powers, 
Gilrdaspur, dated the 24th November 1922. 

Mr. Khirak Smgh, for the Appell .nts. 

The Assistant Legal Remembrancer, for 
the Crown. 

JUDGMENT.—Saudagar Sirgh, Diyala 
and Jagat Singh have all three been 
convicted under section 395 of the Indian 
Penal Code and sentenced to seven years' 
rigorous • imprisonment including three 
months' solitary confinement and a fine ot 
R$. 100 each, or in default further rigorous 
imprisonment for nine months. Having 
goae through the whole of the evidence on 
the record, and having listened to all that 
Counsel for the appellant have had to 
say, I am satisfied that the finding of the 
learned Magistrate is ccrrect so far as it 

concerns Saudagar Singh. 

The only direct evidence is the evidence 
of the appiover, and, therefore, one hasto 
look for corroboration of his. story in 
material particulars. I am satisfied that 
in the case of Saudagar S.ngh there is 
ample corroboration ot the story of the 
approver impt caring him in the commis¬ 
sion of the crime ot which he has teen 

convicted and sentenced. 

As regards Jagat Singh, the case is on 
a different footing. The approver himself 
at first stated most definitely that he did 
not reccgn se this man r.s being one of the 
party concerned in the daco : ty in ques¬ 
tion. It is true that he subsequently 
retracted from th : s statement and declared 
that hedd recognise him; tut that was 
only after he had been pressed by the 
prosecution and I must accept the state¬ 
ment which he first made. 

Even if I accept the subsequent state¬ 
ment of the approver that he in fact did 
recognise this man as one of the party 
concerned in the robbery, it does not 
supply the corroboration required. That 
corroboration is sought to be established 
by the recovery list of certain articles, 
alleged to be some of the articles stolen 


and subsequently produced from Jagat 
S ngh’s house. I cannot, ho we \ er, regard 
this evidence of discovery and identification 
as being sa tisafetory. This man'? house 
was searched in his absence and he was 
given no opportunity of checking the 
results of the search or giving any expla¬ 
nation as to how the articles came into 
th.it house. There is no evidence as to 
wh.re the respective ornaments werefound, 
nor is anything said as to who produced 
them. As the discovery of these articles 
is the only evidence put forward as cor¬ 
roborating the story of the approver I 
cannot hold that h ; s guilt has been estab- 
1 shed beyond a reasonable probability of 
d'tibt. 

I11 the case of Diyala, the only corrobo¬ 
rative ev ; <Ience tendered is the production 
of one bank whh'h he is alleged to have 
produced before the Police. In the con¬ 
duct of the search for this particular 
article the provisions of section 103 of 
the Code of Criminal Procedure were not 
satisfactorily complied with. Two of the 
witnesses present at the production of. the 
article in question stated that the silver 
bank and band were produced from a 
tind, but a third witness, Sundar Singh 
(P. \V. No. 25), states that the tind con¬ 
tained a silver bank ar.d makes no men¬ 
tion of the other article. No explanation 
is even suggested as to how this other 
article came to be there ar.d I am not 
satisfied that the circumstances under 
which these things were produced are 
altogether beyond suspicion. As the 
evidence of recovery is the only evidence 
tendered as corroborative of the story of 
the approver in material particulars, and 
as I am not satisfied with this evidence, 

I do not consider that Diyala's complicity 
in the crime has been established beyond 

reasonable doubt. 

I accordingly dismiss the appeal in tbe 
case of Saudagar Singh, and I accept the 
appeals of Diy'ala and Jagat Singh, and 
setting aside the convictions and sentences 
of the learned Magistrate as respects these 
two men, I order that they both be set 
at liberty. 

z. k. 

Order accordingly. 
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SIND JUDICIAL COMMISSIONER 5 S 

COURT. 

First Civil Appeal No. 26 of 1920. 
September 8. 1922. 

Present:— Mr. Kennedy, J. C., and 
Mr. Raymond, A. J. C. 

BEG RAJ—Plaintiff—Appellant 

versus 

ALISHER and another—Defendants— 

Respondents. 

Contract Act {IX 0/1872), ss. 23, 51— Specific 
Relief Act (I of 1877). >'• 22 —Agreement to 
supply funds for litigation in return for share in 
property , whether opposed to public policy—Contract 
for sale of immoveable property — Purchaser , when 
bound to tender purchase-money—Specific perform¬ 
ance—Delay in suing, effect of—Discretion of 
Court — Notice — Registration , effect of. 

A fair agreement to supply funds to carry ou a 
suit in consideration ot having a share of the 
property iu dispute, if recovered, ought not to be 
regarded as being per se opposed to public policy. 
Agreemiuts of this character mud, however, be 
carefully scrutinised and should not be tolerated if 
their motive is improper or if th.^ immediate object 
is in:rely to promote gambling in litigation- [pi 
89S, col. 2.] 

The strict law as to teud^r is not applicable to a 
suit for specific performance, (p. 899, col. 1.] 

T ribhuv andas Varjivandas v. Balmukundas 
Kishoredas, 67 Ind.Cas. 865; (1923) A. I. R (B.) 
15; 24 Bom. I/. R. 434 . reliedon. 

A purchaser is not bound to tender the purchase- 
money unless tile vendor is ready au.l willi ig to 
perform his part of the promise, [p. 899, coL 1.] 

' Shriram Rupram v. Madangotoal Gowxrdhan, 30 
C. 865; 5 Bom. L- R. 483; 8 C. W. N. 25, (P. C-) 

relied on. , .. 

The period 0 f limitation for a suit for specific 
performance of a contract is three years from the 
day on which the plaintiff has notice that perform¬ 
ance is refused, and in the absence of anything to 

show an abandonment or a sleeping over rights to 

the determent of third parties, delay short of the 
period of limitation d >es not debar a plaintiff from 
claiming specific performance: [p. 899, col. 2.] 

To op-rate as a bar to relief in a case of specific 
performance, delay must be of such a character as 
either to prejudice the d.fendant or to lead him to 
tne beliet that plaintiff has waived his rights. 
Dalay which does not amount to waiver, abandon¬ 
ment or acquiescence and in no way alters the 
p nsition of the defendant, does not disentitle the 
plaintiff to sue for specific performance, [p. 899, 
Col. 2.} „ - 

Kedar Nath v. Mannu Bibi t 13 Ind, Cas. 879! 10 
C.W. N. 247, relied on. 

Under section 22 of the Specific Relief Act the 
jurisdiction to decree sp.-cific performance is 
discretimary, but the discretion of the Court is 
U>t arolcrary out sound aui reasonable and is to 
be g tided by judicial principles, [p- 900, col. x.] 

57 
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Notice cannot in all cast-s be imputed from tb c 
mere fact that a document has been registered* 
[p. 900, col. j.3 

Tilakdhari Lai v. Khcdan Lai, 57 Ind.Cas. 465: 
47 I. A. 219 : 22 Bom L, K. 1319; 39 M. L. J. 243: 
(1920) M. W. N. 591; 25 C. W. N. 49; 28 M. L. T. 
224; 18 A. L- J - 1074:32 C. L. J.479; 2 U. P. L. R. 
P. C.) 139: 13 L. W. i6ij 2 P. L. T. 101; 4b C. 1 
P. C.), followed. 

Appeal from a decree of the District 
Judge, Sukkur. 

Mr. Dipchand Chandumal, for the Ap¬ 
pellant. 

Mr. Hussomal Mulcliand, for the Re¬ 
spondents. 

JUDGMENT. 

Raymond, A. J. C.—Plaintiff-appellant a 
Hindu bantu, residing in Shikarpur, filed 
a suit in the Sub-Court of Shikarpur, for 
specific performance of an agreement in 
writing in terms of which defendant Iso. I, 
Ali Slier, contracted to sell to him his 
entire interest in certain immoveable prop¬ 
erty described in the plaint, and fer a 
declaration that the sale of the said prop¬ 
erty by defendant No. 1 to defendant 
No. 2 respondents was void and inopera¬ 
tive. It appears from the pleadings that 
plaint iff had financed defendant No. 1 
for the purposes of litigation in considera¬ 
tion of the sale bv the latter to the 
former of half his share in the immove¬ 
able property in suit, and both plaintiff 
and defendant No. i obtained a decree 
against defendant No. 2 and others, 
awarding them 204 undivided shares out of 
1728 shares in the property in suit. Plaint¬ 
iff contends that after the decree was 
passed, defendant No. r executed an agree¬ 
ment in his favour which was registered, 
for the sale to him of his remaining 11 2 
shares in the property in consideration 
of a sum of Rs. 560 out of which a sum 
of Rs. loo had been paid as earnest- 
money, but defendant No. 1 in con¬ 
travention of this agreement sold his 
share in the property to defend? nt No. 
2. Defendant No. 1 did not defend the 
suit in the Trial Court and there was an 
ex parts decree against him; defendant 
No. 2 raised various defences to the action 
but it is unnecessary for the purposes of 
this appeal to consider all of them. 
The learned Sub-Judge dismissed the 
plaintiff’s suit as he was of opinion 
that there was unreasonable delay on 
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his part in the fulfilment of his part 
of the contract, that there had been no 
valid tender by him of the purchase price 
and that in the circumstances of the 
case he was not entitled to the equitable 
relief of specific performance. Plaintiff 
appealed to the District Court, Sukkur, 
and the issues raised before it were, 
whether the d e ed executed in favour of 
defendant No. 2 by defendant No. 1 was 
valid and binding on the plaintiff and 
whether there was any agreement between 
plaintiff and defendant No. i, and if so, 
whether the plaintiff was entitled to the 
relief sought. The learned District Judge 
was of opinion that the deed executed by 
defendant No. 1 in favour of defendant 
No. 2 was not binding on the plaintiff 
and that there was an agreement between 
tha plaintiff and defendant No. 1, but 
came to t[ ie conclusion that plaintiff was 
not entitled to the relief sought as there 
was no valid tender of the purchase- 
pr'ceby him and secondly that the trans¬ 
action between him and defendant No. 1 
was champertous and that it would not 
be equit ible to grant the plaintiff a decree 
both on the account of the delay in filing 
the suit and as it would give the plaintiff, 
"a Hindu and a champertous purchaser 
of litigation an additional share or foot¬ 
hold in Mu sal man property, where he is 
clearly an intruder.'* He, therefore, dismiss¬ 
ed the appeal. 

Plaintiff now comes on second appeal. 
and as in the First Appellate Court, the 
appeal is contested oaly by defendant 
Nj. 2. I am of opinion, that the judg¬ 
ment of the learned District Judge is 
unsustainable and plaintiff is entitled to 
a decree in terms of his prayers in his 
plaint. 

It appears to me that the District Judge 
was in error in holding that the trans- 
a:tion between the plaintiff and defend¬ 
ant No. 1 was "avowedly champertous*' 
and that this disqualifies the plaintiff 
from seeking the relief he does. In the 
first place it was not one of the defences 
to the action taken in the Trial Court 
and there is no reference to it in the 
plea d ngs nor even in the First Appel¬ 
late Court was the question of champerty 
in issue, the appellant, therefore, can with 
some justification protest against the 


finding on this point in the absence of 
any opportunity being given to him to 
contest it. But further the law is well- 
established that a fair agreement to supply 
funds to carry on a suit in considera¬ 
tion of having a share of the property, 
if recovered, ought not to be regarded 
as being pgr se opposed to public policy. 
No doubt agreements cf this character 
are to be carefully scrutinized and they are 
not to be tolerated if their motive is 
improper or if the immediate object is 
merely to promote gambling in litigation. 
But in the present case there is nothing 
on the record which even remotely points 
to any impropriety on the part of the 
plaintiff in affording financial assistance 
to defendant No. 1. The latter had an 
honest claim against defendant No. 2 to 
judge from the decree in his favour which 
was confirmed on appeal. Apparently he 
had not the means to prosecute his suit 
without monetary help from the plaintiff 
and there is nothing to show that this 
help was lendered on extortionate or 
unconscionable terms. In fact there is not 
a tittle of evidence on the record to prove 
that the transaction between the plaintiff 
and defendant No. 1 was opposed to public 
policy and we have no right to assume 
that because the former is a bania and 
the latter a Muhammadan, the Muham¬ 
madan has been a victim to the over¬ 
powering influence of the bania. I am, 
therefore, of opinion thatthe learned District 
Judge was clearly in error in taking into 
consideration the champertous nature of the 
transaction, particularly when it has not 
been pleaded, as one of the reasons for 
refusing relief to the plaintiff. 

Both the lower Courts have held that 
there was no valid tender by the plaint¬ 
iff to defendant No. 1 of the purchase- 
price, and the District Judge has remark¬ 
ed in his judgment "Did 1 hold that 
there was a valid tender, plaintiff would 
be entitled to a decree." To elucidate 
this point a brief statement of the facts 
is necessary. The agreement between the 
plaintiff and defendant No. 1, is Exhibit 
49, the wording of which is "extremely slip* 
shod" as remarked by the District Judge. 
Now I agree with him in his construc¬ 
tion of the agreement that the balance of 

the purchase-ptice was ^payable by the 
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plaintiff to defendant No. i, one month 
after the judgment in the second appeal 
arising out of the suit filed by plaintiff 
and defendant No. i against defendant 
No. 2. The appellate judgment was given 
on the 17th November 1916 and accord¬ 
ing to plaintiff the purchase-money was 
tendered to defendant No. 1 on the 26th 
December 1916. It is not shown that 
time was of the essence of the contra t 
and a delay of nine days would not render 
it voidable. Now plaintiff’s statement on 
oath that he went to defendant No. 1 
to offer him the purchase-price is chal¬ 
lenged not by defendant No. 1, but by the 
defendant No.2, whose evidence is value¬ 
less on the point. Both the lower Courts 
have come to the conclusion that the 
witnesses produced by plaintiff to depose 
to the tender made by the plaintiff are 
false and they have, therefore, held that 
there was no valid tender, but there isro 
express finding that the plaintiff s own 
statement that he went to defendant No. 1 
is not to be relied upon. It has not been 
contradicted, and though he may not have 
made a valid tender yet h:s v:sit to de¬ 
fendant cannot be explained on any other 
hypothesis but that he went for the 
purpose of fulfilment of the contract 
which implies a readiness and willing¬ 
ness on his part. It is very unlikely 
that the plaintiff would pay the b 31330 *; 
of the purchase-price unless he had 
ascertained that defendant No. 1 was 
ready to perform his part of the bargain 
by executing the sale-deed, etc., and pl^m 
iff was not bound to tender the purchase- 
price unless defendant No. 1 was ready 
and willing to perform his part of tne 
promise. This would appear both from 
section 51, Indian Contract Act and the 
Privy Council case of Slitiram Rupram v. 

Madangopal Gowardhan ^l- la T J, ri t bhoV . an r d f l J 
Varjivandas v. Balmttkutidas Kishanda w 
it has been held that in a suit fot 
specific performance the strict law as 
tender is not applicable. Therefore, even 
holding that there was no valid tender 
of the purebase-price by the plaintiff o 

(1) 30 C. 865; 5 Bom. L. R. 4*31 8 c * w * N# 25 

<P (0 Vr lad. Caa. 8*31 (*9»3) A * *• R ‘ ^ 151 
24 Bom. It. R, 434- 
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defendant No. 1 that would be no ground 
to disentitle him to the relief he seeks 
as his evidence as to his readiness and 
willingness to perform hs part of the 
contract has not been rel utted. 

The learned District Judge is also of 
opinion that the long delay in the filing 
of the suit is fatal to the plaintiff’s 
claim. The suit was filed on the 4th 
October 1917, that is, less than a year 
afterthe plaintiff had ai prooclied de ; er.d- 
ant No. 1 on the subject of the perform¬ 
ance of the contract. The period of 
limitation for suits for specific p. rferniance 
is three years from the day on which tl.e 
plaintiff has notice that the perform¬ 
ance is refused, and, as held by the 
Madras High Court, in the absence of 
anything to show an a! and *nment or a 
sleeping over rights to the determ ent of 
third parties, delay short of the period 
of limitation does not matter m suits 
for specific performance' It appears to 
me that to operate as a bar to relief, 
delay must be of such a character as 
either to prejudice the defendant or lead 
him to the belief that plain*iff has waived 
his rights. In the present case it is not 
even alleged much less proved that the 
delay in the institution of legal proceed¬ 
ings to enforce specific performance, even 
if it be termed delay, was such as pre¬ 
judiced defendant No. 1 or conveyed to 
him the impression that the plaintiff had 
abandoned his rights. It appears to me 
that there was no necessity for the plaint¬ 
iff to take proceedings earlier than he did 
for the land was still undivided, and even 
if the sale-deed was executed in hi6 
favour by defendant No. 1 he could not 
get possession until the land was partition ed 
by metes and bounds and he filed his 
suit on the 4th October 1917 as on the 
day previous defendant No. 1 baa 
executed the sale-deed in favour of defend¬ 
ant No 2. In KedaX Nath v. M<wu Bibi 
(3) it was held that delay which did not 
amount to waiver abandonment or acquies¬ 
cence and in no way altered the position 
of the defendant did not disentitle the 
plaintiff to sue for specific performance. 


(3) 13 Ind. Cas. 8 79J16 C. W. M. 247. 
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For respondent-defendant No. 2 it was 
contended that he had no knowledge of the 
previous agreement between plaintiff and 
defenda nt No. i and though it was registered 
yet according to tbe recent Privy Council 
case of Tilakdhari Lai v. Khedan Lai (4). 
“Notice cannot in all casesbe imputed from 
the mere fact that a document is to be 
fond upon the Indian Register of Deeds.” 
Tne D’strict Jud^e was of the opinion 
that defendant j\o. 2 must have had 
knowledge of the agreement between 
plaintiff and defendant No. 1 and 
in this opinion I concur. Defendants 
Nos. 1 and 2 are uncle and nephew, and 
the circumstance that both plaintiff and 
defendant No. I jointly sued defendant 
N> 2, must hivep it the latter on inquiry 
that plaintiff had obtained some interest 
in the shire of de'enda nt No. 1. It is defend¬ 
ant No. 2 that his taken defences to the 
p a intiff’s action which import knowledge 
of defeid'.nt No. r's relations with the 
plaintiff and theimportant fact thatdefend- 
autNo. r has been keptaway from the 
witness-box makes it difficult for me to 
believe that defendant No. 2 was not aware 
of the transaction between plaintiff and de¬ 
fendant N>. 1. I agree therefore with the 
learned Judge that defendant No. 2 bad 
notice of the plaintiff's prior contract of 
sale and that consequently his deed is not 
valid and binding on the plaintiff. 

Under section 22, Specific Relief Act, 
the j urisdiction to decree specific perform¬ 
ance is no doubt discretionary but the 
discretion of the Court is not arbitrary 
but sound and reasonable and is to be 
gu : ded by judicial principles, and in my 
opinion no good reasons are shown in 
this case why the plaintiff should not be 
entitled to the equitable relief that he 
seeks. It is true that he is poaching 
on Muhammadan preserves, but he has 
already secured an entrance by the pre¬ 
vious sale to him of one half of the rights 
of defendant No. I and his exclusion has 
been thus rendered impossible. 


(4) 57 Ind. Cas. 4655 *7 I.A. 239} 22 Bom. L. R. 
* 3*9139 M. E. J. 243; (1920) M. W. N. 591; 25 
C. W. N. 49 ! 28 M. h. X. 224; 18 A. I/. J. 10741 32 
C. £«. J• 479! 2 U. P.h.R. (P. C.)i39; *3 If. W. 
I 61 {2 P. I». T.XOII48 C. I (P. C.), 


I would reverse the decree of the lower 
Court and decree the plaintiff's suit for 
specefic performance of the agreement in 
terms of his plaint. 

Costs of both this Court and the lower 
Courts to be borne by respondent No. 2. 
Kennedy, J. C.—I agree. 

I think, it quite likely that the Court 
might have refused specific performance 
in the case where the plaintiff might have 
been otherwise compensated and where 
serious inconvenience would have been caus¬ 
ed by decree for such performance. But 
in the present case no such serious in¬ 
convenience is possible as the plainliff is 
already in possession of a part of this pro¬ 
perty. As for the question of notice, in 
Bombay it was always held that the re¬ 
gistration of a transaction in a form per¬ 
mitting of easy discovery of the existence 
of that transaction amounted to notice 
because regislration of seme conveyance 
being compulsory a prudent man before 
dealing with immoveable property would 
look into the registers and would thus 
discover the prior charge or transfer if 
it was to be found there, whether such 
charge or transfer was compulsorily regis- 
terable or not. In countries where registra¬ 
tion was not complsory, failure to enter 
into a search which might probably be 
useless was not incumbent on a prudent 
man. The Privy Council ha s, however, now 
approved of the view that even in coun¬ 
tries where registration is compulsory, 
registration is not necessarily notice, thus 
approving of the Bengal rather than of the 
Bombay opinion. In the circumstances, of 
the present case, however, I am of opinion 
that there was a clear duty on the part of 
defendant No. 2 to ascertain whether the 
defendant No. I had not alienated a share 
or encumbered the estate to raise funds 
for litigation. Had he looked Up the 
registers he would have fonnd the agree¬ 
ment, As he did not he must be held to 
have grossly neglected his duty and must, 
therefore, be held to have had constructive 
notice. 

Appeal allowed. 

z. k. 
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IRAFPA Vi NlNGAPPA; 

BOMBAY HIGH COURT; 

Appeal from Order No. 32 of 1922. 

February i, 1923. 

Persentf —Sir Norman Macleod, KT., Chief 
Justice, and Mr. Justice Crump. 
IRAPPA bin ADVIAPPA KAPPARAD — 

PLAINTIFF— APPELLANT 
versus 

NlNGAPPA bin RTJDRAPPA 
KAPPARAD and others— Defendants 

—respondents. 

Civil Procedure Code (Act V 0/1908), O.IX , 
f. 9 —-Dismissal of suit for default — Plaintiff , 
appearance of, immediately afterwards — Restoration , 
application for — Procedure. 

Where a suit is called and dismissed in default 
in the plaintiff’s absence and the latter appears 
shortly afttr and applies for restoralion of the 
suit, the suit ought to he restored and the de- 
fendant compensated by an ord tr for costs. 


Appeal against an order of the First 
Class, Sub-Judge, Bijapur. in Miscellaneous 
Application No. 74 of 1921. 

Mr. A. G. Desai, for the Appellant^ 

Mr. P. S. Bakliale, for Respondent 

No. 2. 


JUDGMENT.— The appeal must be 
allowed. In cases of this kind when a 
party appears a few minutes after. the 
case has been called on and dismissed 
during his absence, it should only be a 
question of costs on an application for 
restoring the case to the Board, The 
appellant should have been made to pay 
the costs of the application to restore the 
suit in the lower Court, and that is the 
order which we make now. The appellant 
must get his costs of the appeal as the 
opponents contended in the lower Court 
that the story of the applicant was false. 
We allow the appeal and direct that the 
suit be restored and be rd on the merits, 
subject to the appellant paying the costs 
of the application to restore the suit in the 

lower Court. 

Appeal allowed. 


Z. K. 


GHOtAM FA* IMA •; K HA ERA; 

LAHORE HIGH COURT/ 

Second Civil Appeal No. 29S7 

OF IQ 2 2 . 

April iS, 1923. 

Present:— Mr. Justice Broadway. 
Musammat GH UL AM FATIMA (minor) 

THROUGH NASAR DIN— PLAINTIFF— 

Appellant 

versus' 

K HAIR A— Defendant—Respondent. 

Muhammadan Law — Martiagc—Option of 
puberty , when to be exercised—Guardian for 
martiagc—Uncle by marriage—Marriagecontracted 
by unauthorised person, legality of. 

The right given to a Muhammadan minor girl to 
repudiate her mairiage on attaining puberty must 
be exercised as scon as the minor attains the age 
of puberty, (p. 902, col. 2J 
Bismillah Begam v. Nur Muhammad, 63 Ind . Cas. 
702; 44 A. 61; 19 A. L. J. 845; 3 U. P. L R. (A.) 

186; (1922) A. I. R. (A ) 155, dissented from. 

An uncle by marriage does not fall within the 
category of those persons who according to 
Muhammadan Law are entitled to give a minor in 
marriage, [p. 002, col 2; p. 003, col 1.] 

Under the Muhammadan Law marriage is a 
civil contract, and such a contract enten d into on 
behalf of a minor by a person who has no authority 
or right to do so, more especially in the presence 
of the minor's nearer relatives, must bt regarded 
as void. [p. 903, col. 1J 

Appeal from a decree of the District 
Judge, Gurdaspur, dated the 27th October 

1922. 

Mr. Mehr Chand Mahajan , for the 
Appellant. 

Mr. Haq Nawaz, for the Respondent. 
JUDGMENT. —One Muhammad Bakbsh 
died, leaving him surviving a minor 
daughter, named Ghulam Fatima, a son 
or sons and a widow. On the 25th of 
March 1917 a marriage contract was 
enteTed into between Musammat Ghulam 
Fatima and one Khaira. On that date 
Musammat Ghulam Fatima was still a 
minor and her uncle by marriage acted 
as ‘‘guardian for marriage." The marri¬ 
age was never consummated and on the 
22nd of April 1922, Musammat Ghulam 
I'atima, through her. step-brother, Nasar 
Din, instituted a suit asking for a de¬ 
claration that her marriage was not bind¬ 
ing on her and had been repudiated by 
her in exercise of her option of puberty. 
Khaira, the defendant, claimed that the 
marriage had been performed by the 
plaintiff’s mother and brothers and further 
that it bad been consummated and that; 
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therefore, no option of puberty remain¬ 
ed. The Trial Court found that the 
marriage had been effected not by the 
plaintiff's mother and brothers but by 
her uncle by marriage. The exact re¬ 
lationship between Musammat Ghulam 
Fatima and her "guardian for marriage" 
is not quite clear from the record, for 
he i9 indiscriminately described as phuppay 
(father’s sister’s husband; and tnasar 
(mother’s sister’s husband). It was 
further held that the marriage had not 
been consummated and that the option of 
puberty had been validly exercised, 
plaintiff’s suit was, therefore, decreed and 
Khaira appealed to the District Judge 
against that decree. 


The learned District Judge held that 
the marriage had been effected by the 
plaintiff’s uncle by marriage and that 
her mother and brothers were cot pre¬ 
sent. He also held that the marriage 
had not been consummated but dismissed 
the plaintiff’s suit on the ground that she 
had not exercised her option of puberty 
within a reasonable time from her reach¬ 
ing maturity. 

Musammat Ghulam Fatima has come 
up to this Court now in second appeal 
through Mr. Mehr Chand Mahajan and I 
have heard Mr, Haq Nawaz on behalf 
of the respondent. Two points have been 
argued at the bar. Firtstly it has been 
contended that as, under Muhammadan 
Daw, marriage is a civil contract pure 
and simple, and as in the present case 
the plaintiff's uncle by mairiage could 
not under Muhammadan 3 >w act as 


guardian for marriage, the contract of 
marriage was void; secondly that the 
option of puberty was exercisable within 
a reasonable time not merely from the 
date on which a minor girl attains 
puberty but from the date on which 
she learns that she has that right. In 
support of his arguments on the ques¬ 
tion of the exercise of the right cf option 
of puberty Mr. Mehr Chand has referred 
me to Bismillah Be gam Nur Muhammad 
(1) which authority supports hfs conten¬ 
tion. This appears to be the only case 


(1) « 3 Ind. Ca«. 702; 44 A. 61,19 a. L. J. 845J 3 
Jtp I» If* I. (A.) (1922) A. I. (A.) 155, 
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in which this question has been decided 
in this way and is apparently opposed 
to the recognised authorities on Muham¬ 
madan Law. For instance in Tyabji's 
Muhammadan Law, Second Edition, sec¬ 
tion 78, page 155, it is said that the- 
option is determined immediately on 
attaining puberty notwithstanding that 
the wife may be ignorant of her right to 
avoid the marriage. The same view is 
to be found in Syed Ameer Ali’s Muham¬ 
madan Law, Fourth Edition, Volume II, 
pages 290-291. According to Hamiltons 
Hedaya by Grady the right to repudiate 
? marriage has to be exercised as soon 
as the minor attains the age of puberty. 

I must accordingly hold that in the 
present case inasmuch as the right to 
repudiate ha d not been exercised for fully 
a year after the plaintiff had reached the 
age of puberty, she had lost the option 
given to her. 

On the question of the validity of the 
marriage, however, I think this appeal 
must succeed. According to Grady’s 
Hedaya at page 37 relations stand in 
the same order in point of authority to 
contract minors in marriage as the> do 
in point of inheritance ; but this au¬ 
thority in the more distant relatives is 
superseded by the existence of those of 
a rearer degree. Again, Ameer Ali's 
Muhammadan Law, Volume II, page 285, 
lays down that the guardians for mar¬ 
riage are the asahah or agnates according 
to the same order as in inheritance and 
exclusion. By asahah is meant asahah 
in their own right that is, males related 
without the intervention of females ; 
then the mother, then the distant kindred 
in order of proximity; then the suc¬ 
cessors by contract and then the Judge. 
This learned author points out that the 
guardianship in marriage^ belongs in the 
first place to the asahah in the order of 
inheritance, the more remote being 
excluded by the nearer. To the same 
effect is the opinion of Mr. Tyabji in his 
Muhammadan law at page 147 et seq\ 
while section 208 of Mulla's Muhammadan 
Law gives expression to the same view. 

In the present case the mother and 
brothers of the plaintiff were alive. The 
tincle by marriage, whether he was the 
husband of *the father’s sister or the 
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mother’s sister, could not admittedly, 
have inherited and, therefore, it is clear 
that he did not fall within the category 
of those who according to Muhammadan 
Daw, are entitled to give a minor in 
marriage. As marriage is admittedly a 
civil contract under Muhammadan_ 
and as in the present instance this con¬ 
tract was entered into on behalf of 
the minor by a person who had no 
authority or right to do so, more especially 
when the minor’s mother and brothers 
were alive, the marriage must be regard¬ 
ed as void. . 

Mr. Raq Nawaz contended that inas¬ 
much as it had been found thnt * he 
marriage hod taken place, public policy 
demanded that it should be regarded as 
valid. No authority was cited for this 
proposition and I am unable to-see tlia 
public policy demands insistence ot a 
contract which is void. It has to e 
borne in mind that in the present case 
it has been found as a fact that con¬ 
summation had not taken place. Again 
it was urged that the list of persons who 
could be regarded as guardians for mar- 
riageas given in the authorities cited above 
was not exhaustive, but I do not think 
that tot. Raq Nawaz was Scnous in tins 
matterand in any case he admitted that 

the person who acted as guardian c 
marriage in the present instance could not 

possibly inherit. rno „. 

I must, therefore, accept this appeal 

and, setting aside the order of the learned 
District Judge dismiismg the suit, grant 
the plaintiff a decree for the declaration 
prayed for. I am unable to see any 

real reason for not allowing costs and 
therefore, direct that the plain iff g 
eosts throughout. Appeal aUowed . 

Kt 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 127 

of 1922. 

March 23, 1923. 

Present: —Mr. Justice Campbell. 

RALLA RAM— Defendant- 
Appellant 
versus 

FEROZ DIN and another—Plaintiffs 

—Respondents. 

Mortgage—Redemption, suit for—Subsisting title 
—Burden of proof—Evidence Act (/ of 
s. 110. 

Under section no of tin Evidence Act posses¬ 
sion is primM facie evidence oi a complete litle, 
and a p iSon who Ccmis into Court claiming 
to redeem property in the possess-i.>n ot the 
defendant, mu>t prov<- a subsisting title as- mort¬ 
gagor at thedute of the suit. [p. 504, Col. 2.] 

Petia Aiya Ambalatn v. Shu,.tnugatutid/naw, 

-2 Ind. Cas. 615; 30 M.-V3; 15M L. T. 

L. J.140: : L. W. 1:9; (1 <>:.)) M-W. N. ,17, Seer** 
tary of State for India v. Chtiikar.i R<uia Jtu#, 
35 Ind. Cat . «;02; 39 M. 617; 31 M. I,. J. 32 41 20 C. 
W. N. 131 M (1916) 2 M.W.N. 224; : i A. L. J. 
n i.j; 20 M. L. T..j35; 4 L. W. 486; 18 Bom. L. R. 
1007; 25 C. L. J. 39i 43 I. A. 192 (P. C.), dis¬ 
tinguished* _ 

Ram Chand v. Bhana Mai, 7» E. R. igon, Rant’ 
chandra Apaji Balaii Bhaurao ,9 »37; 5 Jud. 
Dec. (n. S.) 92, referred to. 

Plaintiff sued to rc deem certain property in the 
possession of the defendant i n ig 21 * Ti,t ouI y 
evidence of the mortgage was contained in a 
certified copy of the mortgage-dee d and an entry 
in the khastaabadi ot 1870 that one L was then 
in pussi ssion of the property as mortgagee . The 
original mortgage-d< ed was not forthcoming and 
there was nothing to indicate any connection 
between L and the defendant: 

Held, that no mortgage having any connection 
with the defendant having bem proved the suit 
could not be decreed against him. [p. 9*5, col. 1.] 

Appeal from a decree of the District 
Judge, Sialkot, dated the 31st March 
i9 22. 

Mr. Fakir Chand, for the Appellant. 

Mr. M. Sleetn, ior the Respondents. 

JUDGMENT.—The suit from which this 
1 second appeal resulted was by Feroz Din 
and Imam Din, Katyars of Mattza Jasear 
in the Sialkot District, who claimed to 
be the heirs of Musammat Atro, for the 
redemption of a certain house from one 
Ralla Ram. The defendant denied that 
the house had ev e r belonged to Mutant- 
mat Atro, and that the plaintiffs were 
Musammat Atro's heirs He further 
stated that he knew nothing about any 
mortgage. . . 
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The First Court dismissed the suit, but 
ou appeal the District Judge gave the 
plaintiffs the decree for which they asked. 
Rail a Rani has come to this Court on 
second appeal. 

The findings of fact are as follows:—• 
(i) The plaintiffs are the great-grandsons 
of Musay/tmat Atro's sister, (2) the house 
was mortgaged by Musammat Atro to 
one Dal Chand in 1869, (3) in 1870 Dal 
Chand was in possession as mortgagee 
from Musa mmat Atro, (4) (by implica¬ 
tion) Musa mmat Atro was owner of the 
house in 1869, (5) no connection between 
Dal Chand and Ralla Ram is shown, and 
(6) there is no indication of how Ralla 
Ram came into possession. 

The learned District Judge has not re¬ 
corded any specific finding about the 
length of Ralla Ram's possession, but 
the plaintiffs* witnesses admitted that this 
had lasted at least for thirty years. 

The finding of the learned District 
Judge was that Ralla Ram could not 
resist the suit for redemption brought by 
Musammat Atro’s heirs without proving 
how he came into possession. In support 
of this view the learned Advocate for 
the plaintiffs respondents has cited 
Peria Aiya Ambalam v. Shunmugasunda- 
ram (il and Secretary of State for India 
v. Chellkani Rama Rao (2). Neither of 
these rulings is directly applicable. In the 
first named it was held that where a 
trespasser dispossesses a mortgagee in 
possession and continues in possession 
asserting a title adverse to the mortgagoi 
also, he must prove not only that he as¬ 
serted a right adverse to the mortgagor, 
but also that the latter knew it. There 
is nothing to indicate in the present case 
that any mortgagee was dispossessed by 
Ralla Ram. Similarly, Secretary oj State 
for India v. Chclikani Rama Rao (2) 
cannot be divorced from its context. 
Reliance is placed upon the remarks of 
their Dordships regarding the onus of 


(1) 22 Ind. Cas. 615; 38 M. 903; 15 M. If. T. 112; 
26 M. D. J. 140; 1 If. W. 1x9; (xq X4 ) M. W.N. 417. 

(i) 3 S Iiul. Ca«. 902; 39 M. 61 ^ 31 M. L. J. 3241 
20 C. W. N. 1311; (1910) 2 M. W.N.224} 14 A. 

J. 1IX4I -20 M. b . T. 435; 4 E. W. 486; 18 Bom. Ir. 
Kt 10071 25 C. If. J. 691 43 I. A. 192 (P. C.b 


establishing title to property by reason 
of possession for a certain requisite 
period, but this is not the case here. 
Ral a Ram has not admitted the original 
title of the plaintiff and claimed to have 
destroyed it by length of bis own posses¬ 
sion. 

The appellant Ralla Ram relie9 upon 
Ram Chand v. Bhana Mai (3) and on 
Ramchandra Apaji v. Balaji Bhaurao (4) 
which was quoted therein. The broad 
proposition laid down in the?e cases is that 
when a plaintiff comes into Court alleging 
a subsisting title as Owner or mortgagee 
at the date of suit, he must prove it, 
and lhat according to Section no of the 
Evidence Act possession is printa facie 
evidence of a complete title. Both these 
decisions were on suits for redemption, 
and they are distinguishable from the 
present case in that the plaintiff failed 
to prove any mortgage of any kind. 
At the same time the principle holds good 
here too, in my opinion, that the plaint¬ 
iffs, where they sued to redeem, were 
bound to prove a subsisting mortgage. 
There is nothing proved in the present 
case to bridge the gap between 1870 and 
the date of the suit in 1921. Meanwhile 
several things may have occurred, 
Musa mmat Atro may have redeemed the 
mortgage from Dal Chand and sold to the 
plaintiffs* predecessor, or the ownership 
rights in the hou*e may have changed 
hands half a dozen times. The only evi¬ 
dence about the mortgage is contained in 
a certified copy of the deed, and in an 
entry in the khasra abadi of 1870 that 
Dal Chand was then in posiession as 
mortgagee. Theoriginal deed is not forth¬ 
coming and no one apparently knows 
where it is. There is nothing to indicate 
any connection of Ralla Ram with Dal 
Chand. 

In the circumstances I consider that 
the plaintiffs had to show that the mort¬ 
gage was still in existence. It is true that 
Ralla Ram has offered no proof of how he 
came into possession, but in Ramchandra 
Apaji v. Balaji Bhaurao (4) the defend 


(3) 71 P. R. 1900. 

(4) 9 B. X37| 5 Bid; Decals. SJ 02. 
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ant resisted the suit for redemption by 
the plea that he had purchased the prop¬ 
erty in suit from the plaintiffs’ father. 
He failed to substantiate this allegation, 
but nevertheless the suit was dismissed. 
The present ease is so far analogous with 
Ramchandra Apaji v. Balaji Bhaurao (4) 
and Ram Chand v. Bhana Mai (3) that 
no mortgage having any connection with 
the defendant has been proved, and, this 
being so, the lower Appellate Court's order 
decreeing the suit, in my opinion, was 
wrong. 

I accept the appeal, set aside the order 
of the Court below and order that the 
plaintiffs* suit be dismissed with costs 
throughout. 

Appeal allowed. 

2. K. 


LOWER BURMA CHIEF COURT. 

Special Second Appeal No. 150 

of 1922. 

May 25, 1922. 

Present Mr. J usti ce Pratt. 

p. KALI MUTU ASRI— Appellant 

versus 

MEERA HUSSEIN and another— 

Respondents. 

Possession and dispossession—Possession vacated 
by trespasser , effect of. 

If a person enters upon the land of another 
and holds possession ft r a time, «*nd then, with¬ 
out having acquired title under the Statute, 
abandons possession, the rightful owner, on the ab¬ 
andonment, is in the same position in all respects 
as he was before the intrusion took place. There 
i® no one against whom he can bring an action. 
He cannot make an entry upon himselt. There 
is no positive enactment, nor is there any princi- 
• pie of law, which requires him to do any act, to 
issue any notice, or to perform any ceremony in 
order to rehabilitate himself. No new departure 
is necessary. The possession of the intruder, 
ineffectual tor the purpose of transferring u “ e > 
ceases upon its abandonment to be effectual for 
any purpose, [p. 906, col. 1.] _ . 

The Trustees, Executors and Agency Company 
V. Short, (x*88) 13 App. Cas. 793 at p. 79»l 
L. J.P. C. 4; 59 Li T- 6771 37 w * R* 53 J- R- 
1 followed, 
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Special second appeal against the judg¬ 
ment of the District Judge, Hantha waddy, 
setting aside that of Township Judge, 
Kungyancon No it h. 

Mr. T/iein Mating, for the Appellant. 

Mr. N . N. Sen , for Respondent No. 1. 

JUDGMENT.—Plaintiff sued for posses¬ 
sion of three fields, part <>f a holding pur¬ 
chased by him from V.R.S.R.M. Chel- 
lapp? Chetty on the 6th Augusl 1919. 

Fiist defendant was sued alleging that 
be was in possession. Second defendant 
was made a party because fiist defendant 
pleaded that he was in actual pcssersion 
as his (first defendant’s) tenant. 

First defendant Meera Hussein pleaded 
that he was in possession under a lease 
from the Revenue Authorities. 

Meera Hussein failed t 0 prove that he 
was in possession under a lease and it 
was clearly established that he was not. 
TlieTrial Court held that as plaintiff failed 

to prove that he or his predee e ssors-in¬ 
title had ever been in possession, the bur¬ 
den ot proving his title was upon him 
befor e defendant could be called upon to 
prove adverse possession. 

On the evidence the Court found that 
plaintiff had clearly proved his title and 
that defendant had failed to prove twelve 
years* adverse possession. Plaintiff was 

accordingly granted a decree. 

***** 

Defendant hat failed to prove any title 
and there is no doubt he was a trespasser. 

As suggested by the Trial Court what 
seems to have happened is that the Chetty 
owner was in possession of a large hold¬ 
ing. He did not carefully watch the 
boundaries and defendant was able to 
enter and work a small portion on the 
border without the real owner discov e iing 
the fact. 

I would further point out that, even if 
Alla Pecbe had been in possession in 
1907-08-09 which is not proved, on his 
vacating the land possession would vest 
again in the real owner. 

The law is clearly stated by their 
Lordships of the Privy Council in The 
Trustees, Executor* and Agency Company 
v. Short (i):—‘They (their Lordships) 

(1) (1888) t 3 App. Cas. 793 at pi 798} 58 Li J. P; 
C. 41 59 L- T. 6771 37 W. R. 43 3I 53 Ji P. 
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are of opinion that it a person enters 
upon the land of another a Ed holds posses¬ 
sion for a time, and then, without having 
acquired title under the Statute, abandons 
possession, the rightful owner, on the aban¬ 
donment, is in the same position in all respects 
as he was before the intrusion took place. 
There i? no one against whom he can 
bring an action. He cannot make an entry 
upon himself. There is no positive enact¬ 
ment, nor is there any principle of law, 
which requires him to do a ny act, to 
issue any notice, or to perform any cere¬ 
mony in order to rehabilitate himself. 
No new departure is necessary. The 
possession of the intruder, ineffectual for 
the purpose of transferring title, ceases 
upon its abandonment to be effectual for 
any purpose." 

In view of the Land Records Map of 
1908-09 and entries thereon there is no 
question of twelve years’ adverse posses¬ 
sion by defendant. . 

The finding and decree of the First Court 

were fully justified by the evidence. 
***** 

The appeal will be allowed. 

I set aside the finding and decree of the 
District Court and restore the decree of 
the Township Court with costs. 

Appeal allowed. 

z» k. 


LAHORE HIGH COURT. 

SECOND Civil A»m*al No. 2375 of 1922. 

March 29, 1923. 

Present: —Mr. Justice Scott-Smith. 
BODH RAJ and others— Defendants — 

Appellants 

versus 

rAJA SINGH AND others—Plaintiffs 

_ Musammat GANG A DEVI and others 

_Defendants—Respondents . 

Custom—Alienation by widow—Just debt, whmi 
4i—Sal8 io pay off m&tgage~necessity. 


£*933 

A just debt is one which is really due, and 
has been contracted for a purpose other than 
immoral or fortidden by law or opposed to 
public policy, and can be recovered hem the 
person or property of the debtor generally, 
[p. 907. col. T.J 

Sardari Mai v. Khan Bahadur Khan, n p. R. 
X809, Devi Ditta v. Saudagar Singh, 65 P. R. 
1900; P. L. R. 1900 p. 322, followed. 

A sale of the equity of redemption of a prop¬ 
erty by a Hindu widow to pay off the piincipal 
and interest due under the molt gage car,rot be 
regarded as an alienation for necessity or for 
the payment of a just debt where it 'is foind 
that the mortgage money w as not recoverable fr< 111 
the other property of tin- mortgagor, [j. coy. ccl. 1 -] 

Second appeal from a decree of the 
District Judge, Jhelum, dated the 5th June 
1922. 

Mr. Nanah Chand , for the Appellants. 

Mr. Fakir Chand, for the Respondents. 

JUDGMENT. —In the suit out of which 
the present second appeal arises the plaint¬ 
iffs sued for a declaration that an aliena¬ 
tion by way of sale of ancestral property- 
made by Musammat Ganga Devi, widow of 
Jowala Sahai, would not affect their 
reversionary rights. Jowala Sahai origi¬ 
nally mortgaged the land for Rs. 1,500 on 
the 20 th of November 1903, to the 
predecessor of defendants-appellants. The 
interest of Rs. 500 was considered to be 
equal to the produce of the land. The 
remaining Rs. 1,000 was to carry interest 
at the rate of one per cent, per mensem. 
The interest was to be paid amnually 
aud if it was not so paid, eompound 
interest was to be charged at the same 
rate. The mortgage was converted into 
a sale by the widow, Musammat Ganga 
Devi, in 1910, the consideration 
being Rs. 1,500 due on the mortgage, 
Rs. 1,221-13 due as interest and Rs. 24 
spent on repairing a well and duefrom the 
mortgagor under the terms of the deed of 
mortgage. It has been held by both the 
Courts below that the mortgage cannot fee 
challenged owing to the law of limitation. 
The First Court dismissed tie plaintiffs’ 
suit holding that the sale being for pay¬ 
ment of antecedent just debts was binding 
on the reversioners. The lower Appellate 
Court, however, held that Musammat Ganga 
Devi had no necessity to sell the equity of 
redemption of the land, the debt being a 
charge only on the mortgaged land and 
not being recoverable from the person or 
other property of the mortgagor. A second 
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appeal 1’as been brought by the defendants 
upon a certificate granted by the 1 'istrict 
Judge. 

The Courts below held that the parties 
followed agricultural custom, but as it is 
admitted before rue that it makes no differ¬ 
ence whether they follow Hindu I,aw or 
custom, it is unnecessary to decide by 
which they are bound. Now, it is quite 
ulear thit the widow had no actual 
necessity to sell the equity of redemp¬ 
tion. She got no advantage by doing 
so and there was no danger to the 
estate which she averted by the sale, 
because, asalreadv stated, the debt could 
hot be recovered from any other property 
of her deceased husband. In Sardari 
Mai v. Khan Bahadur Khan (») the 
definition of a just debt was given as 
one whicn (i) is really due, (2) has been 
contracted for a purpose other than 
immoral or forbidden bylaw or opposed 
to public policy, and (3) can be recovered 
from his person or property generally. 
This definition wa9 recited with approval 
in Devi Diita v. Saudagar Singh (2). Now 
the interest due under the mortgage was 
not a just debt within this definition 
because it could not be recovered from 
the person or property generally of the 
mortgagor. I have not been referred 
to any case which is exactly on all fours 
with the present one, but after full con¬ 
sideration I am of the opinion that 
the District Judge’s view is right. As 
pointed out by him the widow gained 
nothing whatever by the sale and would 
have lost nothing, if she bad left the 
mortgage as it was for her husband s 
reversioners to deal with as they pleased. 
I agree that there was no necessity for 
the sale of the equity of redemption or for 
the conversion ot the mortgage into a sale 
thereby putting it out of the power of 
the reversioners ever to effect redemp¬ 
tion. 

; The appeal, therefore, fails and is 
dismissed with costs. 

A ppea l dismi ssed- 

Z. E. 

(x) II P. R. 189V. 

(*) 6 g P. R. igoo; Pi lo R. 190°. P* 32*. 
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CALCUTTA HIGH COURT. 

Ai'PEae from Original Order No 300 

ok 1022. 

December 20, 1922. 

Present :—Justice Sir Asutosli Mookcrjee, 
KT..and Mr. Justice Pan ton. 

KAB 1 PAR RAHMAN— Appellant 

versus 

SAIDANNESSA BTBT and others— 

—Re spondee ts. 

Muhammadan Lau —Wakf—Mntwalli*— Pet « 
mission to lease —Kazi, -place of, whether tahm ly 
District Judge •— Appeal, whether lits. 

M htwcllis may b. authoris'd to ex'cute leases 
of . akf property, ly tli< District Judg< , who. for 
this purpo.< , is comp, tent to discharge th< furc- 
tions'f a h«zi mu!-r ihc LJ\hatnmadan Law. 
[p. 908, col. 1.] 

Such a proceeding is not a suit but 
merely a proceeding under section 141 to the 
Civil Procc dun Cede The more fact, 1 owevir, that 
the provisions of the Civil Picccdun Code 
regulate tin j r< etc dii gs do< s n< t m. he tlic cider 
which may be parsed therein appealable. [p. 908, 
col. 1.] 

Case-law dbussed. 

Appeal against an order of the District 
Judge, Hughli, dated the 24th July 
1922. 

Dr. Jadn Nath KanjHal, Bp bus Pro matt a 
Nath Bandopadhaya and Benoit Lai Maker- 
jee, for the Appellant. 

Babus Mohettdra Nath Ray, A purl a 
Char an Mukherjee, Mr. Asraf Alt, Babus 
Durga Charan Roy Chowdhury and Proledh 
Kumar Das, for the Respondents. 

JUDGMENT.—This appeal is directed 
against an order made by the District 
J udge in favour of two muiwallts of a 
Muhammadan wakf authorising them to 
grant a lease of the waqf property. The 
appellant, another mutwalli, preferred en 
objection to the application but did not 
appear to support it, with the result that 
the order in favour of the respondents 
was made ex parte on the 6th June 1922. 

A preliminary objection has been taken 
by f he respondents to the competency of 
the appeal. It has been argued that the 
order is not a decree and consequently not 
appealable as such under the Civil Pro¬ 
cedure Code. It has further been urged 
that the order is not one of those ex¬ 
pressly made appealable under the Civil 
Procedure Code ner is it m?de appealable 
under any other law. We are of opinion 
that this contention is well-founded. It is 
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well settled in tlii's Court: Bhatna Churn Roy 
v. Tn re Khatun 

(2) Atintannessa Bibi v Abdul ^ ab ^ au £) 

that «.«'«>/«* ntay be authorised to 
execute leases of this description, by the 
District Judge, wbo, for this purpose, is 

competent to discharge the functions of 
a kizi under the Muhammadan Law. The 
nature of the proceedings was considered 
in Fa khtannest* Begam v. District J tld S e °f 
the 24-Pargunnos ( 4 ). where it was pointed 
out that the proceeding is not a suit it 
merely a proceeding governed by section 
t-t of the Civil Procedure Code. The fact 
the provisions of the Civil Procedure 
Code regulate the proceedings does not 

make the order which may be passed He e- 
in appealable : Da,nodara Menon v KUtafipa 
Menon (0 and Parnsuranta Ayyar v. 
S*shier (b). If, then, the proceeding is 
not a suit, the decision therein does not 
fall within the scope of a decree. I s 
an order—an order which is n ?t e^ess y 

made appealable by any provision in the 
Code of Civil Procedure or by any other 
statutorv provision. We accordingly 
that the order is not appealable and the 

preliminary objection must prevail. 

P The appeal is dismissed w.th cos^ tbe 
hearing fee being assessed at one ?od«o/>«r 

which must be given to each se 
pondents except the opposite party No. 4 
For whom Babu Probode Kumar Das p 
pears. His client is not entitled to any 
Fosts in this appeal. The costs will not 
be paid out of the estate^^ dism { SS ed. 

z. K- 

( 1 ) 3C. W.N. 158. 

43 C. 467. 

M (4) VlnT'Cas. 4751 *4 C. W. N. 3391 47 C. 

59 ?5) ro Ind. Cas. 8791 36 M, 16121 M. b. J. 6131 

(1911) 2 M. W.N. 13* 

(0) 27 M 504. 
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HIGH COURT. 

Civil Miscellaneous No. 14 of 1923. 

April 27, 1923. 

Present: —Mr. Justice Abdul Raoof. 
Pifji ASH RAF AFT and another — 
Defendants—Petition er s 

versus 

RAMESHWAR NATH— Plaintiff— 

Respondent. 

Civil Procedure Code (Act V of 1908), O. 
XXXIII , rr. 2,5, O. XL IV, r. 1—Limitation 
Act (IX of 1908), s. 12 —Pauper appeal — 
Limitation•—Time spent in obtaining copies , whether 
can be excluded — Verification of petition — Vetifi - 
cation by separate affidavit, validity cf. 

The pxovisiors of section 12 of the Limitation 
Act are applicable to pauper appeals, [p. 909, col. 

lj 

Moli Begam v. Satara Begam, 33 P- R . lf 95 . 
followed. 

A petitioner for leave to appeal as a pauper aid 
not verify the contents of the petition at the fcot 
of the petition, but did so by a separate affidavit 
in which the statements contained in the several 
paragraphs of the petition were verified on solemn 

affirmation ; . . . _ 

Held that tbe affidavit must be treated as 

part of the petition and the petition must, there¬ 
fore, be regarded as having been duly verified, 
fp. QUO, COl. I.] . , „ , , 

Narsiah v. Vithalingam Thirgandas, 16 Jud. 
Cas.83; 5 Bur. L. T. 123; 6 L. B. R. 117, clhsented 

from. 

Appeal from a decree of tbe Senior Sub- 
Judge, Delhi, dated the iSth No\ ember 

^Messrs. Muharram AH Chishti and 
Muhammad Amin, for the Petitioners. 

Messrs. Jai Lai and Sardha Rem, for 
the Respondent. 

ORDER. —Two prelimirary objections 
have been raised by Tala Sardha Ram to 
the hearing of this petition: (1) that the 
petition to appeal as pauper was filed 
bevond time as it was presented alter 
30 days provided under Art. 130 of the 

Limitation H.ct. It, however, appears that 

the petitioner is entitled to nine days 
spent in obtaining copies of the judgment 
and decree of the lower Court. If these 
nine days be allowed to the petitioner 
the period for filing the petition of appeal 
must be held to have expired on the 24th 
of December 1922, that is, during th 
Christmas vacation. The petition ^ 
presented on the 2nd January 19 * 3 . 
the re-opening of the Court. T e 
appears to he some conflict of opinion n 
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the point whether the provisions of section 
12 of the limitation Act are applicable to 
pauper appeals. The Punjab Chief Court 
has held that they are so applicable [see 
for example Moti Begam v. Saturn Begam 
(r).] The Allahabad High Court has taken 
a similar view. I must, therefore, 
overrule this objection and Mr. Sardha 
Rim has in fact not seriously pressed it 
after being confronted by the ruling of 
this Court. 

The second objection raised by him is 
that the petition for permission to appeal 
as a pauper is not verified by the petition¬ 
er as required Dy O. XXXIII, r. 2 read 
with O. XXXIII, r. 5 and O. XtfV. r. t. 
Civil Procedure Code. I, however, find 
in this case that although the petitioner 
did not verify the contents of the petition 
at the foot of the petition he did so by 
a separate affidavit in which the statements 
contained in the several paragraphs of the 
petition are said to be true and no part 
of them is false and nothing has been con¬ 
cealed. This affidavit was annexed to the 
petition and must be treated as a part 
of it. I, therefore, overrule this obj ection. 
I must mention that in support of his 
contention on the last point he relied upon 
the decision of the Burma Chief Court 
reported in an unauthorised report, 
namely, 16 Ind. Cas. 83. [Narslah v. 
Vithalingam Thing* nd as (2)] The 
view taken in that case appears to 
he too narrow. Mr. Sardha Ram has 
frankly admitted that he has not been 
able to discover any rulings of any of the 
High Courts in India. Before, however; 
passing my final order as to the admis¬ 
sibility or inadmissibility of this appeal 
there are two other matters which I must 
consider and decide, namely, (1) whether 
the petitioner is, as a matter of fact, a 
pauper, and (2) whether the decree appeal¬ 
ed from is contrary to law or some usage 
having the force of law or is otherwise 
erroneous and unjust. 

In order to determine the first question 
I think it necessary to call upon the Court 
below to enquire into the pauperism of the 
applicants and submit a report a s expedi¬ 
tiously as possible. On receipt of this 

fr ) t 33 P. R. 1895. 

(2) 1 6 Ind, Cas. 831 5 Bur. L. T. X23; * L. B; Ri 

ua# 


report the matter will Come up again 
before me for hearing. 

Case remanded. 


Z . K. 


ALLAHABAD HIGH COURT. 

Second Civil. Appeal No. 634 of 1921. 

November 27, 1922. 

Present; —Mr. Justice Gokul Prasad. 
RAM KISHORE and others 

P LAINTIFFS—A PPK LL ANTS 
versus 

ABDUL KArIM and others— 
Defendants—Respondents. 

Hindu Laiu—Joint family—Debts incurred by 
father—Pious obligation of sons, whether can be 
enforced dining lifetime of father. 

The interest of a Hindu son in joint family 
property cannot, bv virtue of the pious obligation 
of a Hindu Son to p iy his father’s debts, be 
Sold in the father’s lifetime in execution of a 
simple mou e y-decrce obtained against the 
father. 

Sheodhan Singh v. Bliagwan Singh, 64 Ind Cas. 
75; 43 A. 496; 19 A. L. J- 43*1 3 U. P. L R. (A.) 
80; (1922) A. I. R. iA.) 323, followed. 

Dalip Narain Singh v. Parmaoti Bibi, 67 Ind. 
Cas. 931; 42 A. 58; 17 A. L. J. 982, distinguished. 

Sripal Singh Dugar v. Prodyot Kumar Tagore, 
39 Ind. Cas. 2525 44 C. 524: 44 A - 32 M. 
L. J. 1.331 15 A. L. J. 147 ; (*9i7) M. W. N. 193; 
21 C. W. N. 442; 25 C. L. J. 220; 21 M. L. T. 
222; 19 Bom. L. R. 290 (P. C.) and Sahu Rant 
Chandra v. Bhup Stngh, 39 Ind. Cas. 28c; 39 A. 
437; 44 I. A. 126; 21 C. W. N. 69S; 1 P. L W. 
557; 15 Ah. J. 4371 *9 Bom. L. R- 498; 26 C 

L. J. x; 33 M. L. J. 14; (1917) M. W. N. 439; 22 

M. L. T. 221 6 L. W. 213 (P. C.), referred to. 
There is a difference in this respect between 

cases in which the property has passed out of 
the family and cases in whKh the property has 
not so passed out. 

Chandradeo Singh V. Mala Prasad, 1 Ind. Cas. 
4791 3 * A. 176J 6 A.L. J. 263, followed. 

Appeal against a decree ol the District 
judge, Benares, dated the 12th January 
1921. 

Mr. Kamnda Prasad, for the Ap¬ 
pellants. 

Dr. 5 . M, Sulaiman, for the Respond¬ 
ents. 

JUDGMENT.—This is a plaintiff's ap¬ 
peal arising out of a suit for a declaration 
that a three-fourth share in certain prop¬ 
erty was not liable to attachment and 
sale in execution of a simple money-decree 


9 10 IKDIAH CA 3 B 5 ? tr$f3 

hamktssendas v . binjRaj chowdhury. 


obtained by the predccessor-in -title 

o' the defendant-decree-holder against the 
father of the plaintiffs. The allegation 
was that the father of the plaintiffs being 
alive the pious obligation of the son to 
pay up their father's debt did not arise 
and their shore in the family property 
was not liable to sale. The First Court 
decreed the suit but the lower Appellate 
Court has, basing its judgment on the 
Privy Council case of Sripat Singh Dagar 
v. Prodyot Kumar Tagore (i), refused to 
follow the dictum of the I'rivy Council 
in the case of Sahu Ram Chandra v. Bhup 
Stngh (2) to the effect that the pious obli¬ 
gation of the sons to pay their father's debt 
does not arise till after the death of their 
father. So far as this Court is concerned 
the point is covered by the authority of 
a Division Bench in She 0 ah an Stngh v. 
Bhagwan Singh (3). The case of Dalip 
Narain Singh v. Parmaoti Bibi (4), to 
which my attention has been drawn by 
the respondents is distinguishable because 
it does not appear from the report whether 
the father was alive or not and it is cle->r 
that in that case the property had been 
sold and had already passed out of the 
family. Of course different considerations 
would arise in cases where the property 
has passed out ot the family and in cases 
where the property has not so passed out: 
see Chandradeo Singh v. Mata Prasad (5). 
Sitting as a Single Judge I am bound by 
the ruling in Sheodhan Singh v. Bhagwan 
Singh (3 , which is exactly in point. I, 
theifore, allow tais appeal, set aside the 
decree of the lower Appellate Court and 
restore that of the Court of first instance 
with costs in all Courts. 

Appeal allowed. 

z.k. 


(1) 39 Ind. Car.. 2525 44 C. 524; 44 I. A. 1; 32 

M. L. J. 133; 15 A. I/. J. 147; (1917) M. W. N. 

> 93 ; ** C. W. N. 442; 25 C. Is . J. 220; 2X M. h . 
T. 232 J *0 Bom- h. R- 290 (P. C). 

(2) 39 Ind. Cas. 280; 39 A. 437; 44 I. A. 126; 
*1 C. W N. 698; x P. I ,. W. 5571 15 A. Is . J- 
437; xe Born. Is . R. 498; 26 C. I ,. J. 1* 33 M. Is . 
j. 14: (*9x7) M. w. N. 439; 22 M. Is . T. 22; 6 Is . 

W. *13 (P. C.). 

( 3 ) 64 Ind. Cas. 75; 43 A. 496; 19 A. Is . J. 431; 
3 U. P. I,. R. (A.) 80; (1922) A.I. R. (A.> 3*3. 

(4) 67 Ind- Cas. 93*1 42 A. 58; 17 A. Is. J. 982. 
(3) 1 Ind. Cas. 479; 31 A. 176; 6 A. Is. J. 263. 


CALCUTTA HIGH COURT, 

Original Civjl Suit No. 1744 of 1922. 

January 10, 1923 
Present:— Mr. Justice Page. 
RAMKISSFNDAS and another-— 

Plaintiffs 

versus 

BINJRAJ CHOWDHURY and another 

—Defendants. 

Transfer of Properly Act (IV of 1882), s. 1X5— 
Landlord and tenant—Ejectment of tenant — Decree, 
effect oj — Sub-tenant, whether can resist execution. 

A loDdlord cannot give to 0 tenant or a Sub¬ 
tenant something which he does not popse- c 8 
himself. If his rights are gone, those who 
claim under and through him lose their rights 
also. 

It is convenient that actions for ejectment 
based on forfeiture should be brought against 
all the parties interested in the prexnistf, but 
the omission of the landlord Jo make every 
sub-tenant a party to the action would not 
limit the landlord’s right to execute the decree 
against those persons only who were parties to 
the decree. . 

Mr. M. N. Kanji Lai, for the Ap¬ 
pellants. 

Messrs. H.D. Bose and 8 . M.Bose, for 
the Respondents. 

JUDGMENT.—The only question mthis 
case is in respect of costs. It arises in 
this way. The plaintiffs were in possession 
of the premises in question as sub-tenants 
of the defendants. The defendants obtain¬ 
ed a decree in ejectment against the 
plaintiffs* landlords, and that decree 
having been obtained, by section 115 
Transfer of Property Act, all rights of 
b ub-lessees who held under the defendants 
were at an end, for the simple reason 
that a landlord cannot give to a tenant 
or to a sub tenant something which he 
does not possess himself. If his rights 
are gone, those, who claim under and 
through him, lose their rights also. The 
effect of that decree was that the pre¬ 
sent defendants, who were the head land¬ 
lords of the plaintiffs, were entitled to 
possession of these premises as against the 
plaintiffs and asagainsl the plaintiffs land¬ 
lords, and the plaintiffs have not, and 
have never suggested that they bad, 

shadow of right to remain in possession 
after the decree had been passed againsi 
their immediate landlords, what the}'say 
is this, tnat, although it is perfectly tiu 
that they had no legal ground for resisting 
the execution of that decree, yet, as rpey 
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had not been made parties to the action 
they were not bound by the decree. Or, 
in other words, unless a landlord chooses 
to make all the sub-lessees and every bod}' 
who may have acquired an interest 
through those under-tenants, parties to 
the action,, he can only execute his decree 
against those persons against whom 
decrees have been obtained, with the re¬ 
sult that he may have to bring any 
number of suits ultimately against other 
persons who remained in possession. If 
that were so, it would, I think, tend 
unduly to multiply the number of suits. 

I quite agree that it is convenient that 
actions for possession based on forfeiture 
should be brought against all the parties 
interested in the premises. It is a con¬ 
venient practice, but I apprehend that 
Mr. Justice Rankin, who in the case cited 
to me by Counsel for the plaintiffs, was 
dealing with a different matter, namely, 
an application in respect of resistance to 
delivery of possession under O. XXI, did 
not intend to decide—and, in mv opinion, 
having regard to section 115 of the Trans¬ 
fer of Property Act it wouid not have 
been possible for his Lordship to have 
decided—that the effect of not making 
every tenant and sub-tenaut a party was 
to limit the right which the landlord 
would have on obtaining his decree, to 
obtain possession of the premises by exe¬ 
cuting the decree. 

Therefore, the question arises in this way. 
"Were the plaintiffs in this action justified 
in bringing a suit for which they had no 
legal ground whatever, a suit to restrain 
the present defendants, their head land¬ 
lords, from obtaining possession of these 
premises? In my opinion there was no 
justification at all for taking any such 
proceedings. I do not pretend, and jt is 
no part of my duty, in this particular 
case, to consider the effect of O. XXI, rr. 
99 and 101, an d I do not propose to express 
any opinion about the meaning ol those 
•ections. But for the purpose of deciding 
the question as to whet Uer the plaintiffs 
were justified in bringing this action, and 
in claiming now, when they have given 
up possession, that they are entitled to 
say we do not propose to go on with the 
action, but we were perfectly justified in 
bringing it, and axe entitled to our costs,i- 
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in my view it is sufficient for me to 
hold thet they are taking up a wrong 
position, that they never had any justi¬ 
fication for bringing this action, that they 
never had any justification for resisting 
the execulion of the decree, and in my 
opinion, the costs of this action should 
be borne not by the defendants hut by 
the plaintiffs. The suit will be dismissed 
with costs on scale No. 2. Interests on cost* 
at 6 per cenl. 

Suit dismissed . 

z. K. 


NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 3O5 of 1919. 

August ? 8, 1920. 

Present: —Mr. Hallifax, A. J. C. 

RAOJI—Appellant 
versus 

WARIvU—R e sp on de nt . 

Second appeal—Finding based on inadmissible 
evidence — Evidence material — High Court , whether 
will interfere . 

Where a finding of fact is based 011 inadmissible 
evidence and it is not possible to say that such 
evidence formed no more than a negligible part 
of the basis of the finding resting on it, the 
High Court will interfere in second appeal. 

Second appeal against a decree of the 
Additional District Judge, Nagpur, dated 
the 3rd May I 9 T 9 » reversing that of the 
Junior Muusif, Nagpur, dated the 10th 
December 1918. 

Dr. H. S. Gour, for the Appellants. 

Messrs. M. Gupta and A . Zinzarde, for 
the Respondents. 

JUDGMENT.—The plaintiffs have a house 
in Umrer, which has a narrow enclosed 
courtyard on its eastern side. The eastern 
wall of this courtyard, and presumably 
also the northern and southern walls, 
w.re built in January 1918, a fact which 
the plaintiffs omitted to mention ag 
far as possible. The defendant is owner 
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of a house whose western boundary’ is the 
newly built eastern wall of the plaintiffs' 
courtyerd. This has been lying in mips 
and in Jaunary 1918 the defendant re-built 
it. The eaves on the west would, on 
the completion of the house, project 
over the eastern wall of the plaintiffs* 
courtyard so that the droppings would 
fall on their wall and in their court¬ 
yard. The plaintiffs therefore sued f»r 
an injunction prohibiting the defendant 
from build n* his western wall so that 
the eaves project over their courtyard. 
In the First Court they were given the 
injunction tor which they prayed and 
the defendant was ordered to cut back 
the eaves of his house on the west so 
that tne droppings from them should 
not fall on the eastern wall or in the 
courtyard of the plaintiffs. This decree 
was set aside ia appeal and the suit was 
dismissed, on the finding that the land 
now forming the plaintiffs' compound 
was common land aud that the defendant 
had a right of easement over it, establish¬ 
ed by forty years user, to allow his ea ves 
droppings to fall on it. Against this 
decree the plaintiffs have come up in 
second appeal. 


One of the two arguments put 
forward on behalf of the appellants can 
hardly be brought within the words of 
the petition of appeal. That matter* the 
less in that it has no lorce. It was 
urged that the use of the easement had 
been admttedly interrupted for. more 
than two years next before the insti u- 
tion of the suit and that the right had 
been extinguished under section 15 of the 
Easements Act. Explanation II attached 
to that section is a complete answer to 
this contention. The other contention 
is that the finding of fact of the 
lower Appellate Court is based mainly on 
inadmissible evidence The learned Ad¬ 
ditional District Judge sets out the 
evidence on both sides and prefers to 
believe that adduced by the defendant. 
In setting out the evidence of the de¬ 
fendant's six witnessess he say: defend¬ 
ant's witness No. 4 *s a very respectable 
person paying Rs. 1,000 as income-tax 
and he swears: * I have seen the site in 
dispute. After inquiry on the spot I learnt 


that the site in dispute, was a common 
site of both the parties.' I don't see any 
v ilid reason for disbelieving the evidence 
given by the defendant's witness No. 4. 
The witness does not speak of the matter 
on the strength of his personal knowledge 
and his evidence rests on what he 
learnt after making an inquiry on the 
spot/' 

The whole of the evidence of this 
witness is obviously inadmissible, and the 
last wcrds quoted might ind cate that 
the learned Judge had seen this and had 
left it out of consideration if it were not 
for the earlier statement that he could not 
see why this evidence should be disbelieved. 
And the whole passage shows dearly 
this inadmissable evidence 19 at least 
material part of the basis of the finding, 
though it may not be the main part of 
it as the appellants urge. The admission 
an d consideration # of improper evidence 
would not necessitate a remand if that 
evidence formed no more than a negligible 
part of the basis of the finding resting on 
it, because in that case it would be 
possible to say that the finding would 
undoubtedly be the same, even if the 
improper evidence were excluded. Here, 
however, it is not possible to say this. 
The appeal must, therefore, go back to the 
lower Appellate Court fot a fresh finding 
on the issue of fact, which must be based 
on a consideration of the properly admissi¬ 
ble evidence only. A certificate for the 
refund of Court-fees paid in this appeal 
will issue. Costs in this Court will be 
costs in the suit. 


K. S. D. 


Appeal remanded. 
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UVCHMAN PRASAD V. MAJJU. 

ALLAHABAD HIGH COURT 

Second Civil, Appeal No. 308 of 1921. 

November 17, 1922 
Present: — Mr. Justice Walsh. 

Lala LACHMAN PRASAD and another 

—P I, AINT IF FS —AP P K LL ANT S 

versus 

MAJJU AND another— 
Defendants—Respondents. 

Defamation —• Privilege , absolute and qualified 
Report made to Police—Burden of proof—Pleadings 
—Duty of Court—Point not pleaded , whether can be 
raised. ... 

Statements made in the course of judicial pro¬ 
ceedings are absolutely privileged, but a report 
made to the Police does not come w thin that 
principle. Such a report, however, though not 
within the rule of absolute privilege, which co'Crs 
judicial proceedings, is prima facie privileged, that 
is to say, the person making it has a right to 
make it if he honestly believes it, and the person 
rectiving it has a duty to receive it. But quahti¬ 
ed privilege provides only a qualified protection 
and a person charged w'th defamation who sets 
up a qualified privilege must prove that he used 
the privilege honestly, believing the truth ol what 
he said, or in other words, hav ng reasonable 
grounds for making the statements, and the onus 
of establishing that lies upon him. [p. 9 * 4 * c °l* X, J 
Where the statement is made with reference 
to Something in which tho person making the 
stateme.it was himself involved as a paiiy it is 
impossible tor him to have had an honest beliei 
in its truth if ic.s saowu to be untrue. Therefore. 
*in a case of qualified pr vilege where the defend¬ 
ant sets up in defence that the allegation is true to 
his knowledge, the defence of qualified privilege 
becomes illogical and impossible, [p. 9 * 4 - c °h I- J. 

Courts should confine themselves to the dis¬ 
pute between the parties and should not go on 
of their way to raise fancy points which a re r.o 
raised by the parties themselves, [p- 9 * 3 > col. 2.J 

Appeal against a decree of the District 
Judge, Budaun, dated the 2nd December 

1920. 

Mr. M. L. Agarwala , for the Appel¬ 
lants, * 

Mr. S.A. Haider, for the Respondents. 

JUDGMENT.— This was a suit for dama¬ 
ges for defamation. The alleged defama¬ 
tion is contained in a written document 
in the nature of a report or information 
lodged with a Police Officer in the course 
of the Police Officer’s duty, in which the 
defendants charged the plaintifts with 
assault and riot, both of which are cogniz- 
able offence*. The Police took no action 
°n the report. They were not bound to 
do so. It was for them to decide whether 


or not the case was one on which they 
should charge the persons aga'nst whom 
the complaint was made. A complainc w^s 
eventually made lei ore a Magistrate and 
dismissed. The plaintiffs lia\e brought 
this suit for damages. 

The First Court held that the defendants 
had published the libel complained of; 
that it was untrue, and that Rs. 40 dama¬ 
ges were an adequate compensation. The 
defendant's in substance pleaded justifica¬ 
tion. In paragraph i olthe particular pleas, 
they said, the report was correct. They 
raised uo plea of privilege. Both Courts 
h ive dismissed the suit on the ground that 
it is privileged. It would be much better 
if the interior Courts w:>Uid confine them¬ 
selves to the dispute between the parties 
and n 0 t go out ol their way to r t ,ise fancy 
points which are not raised by the parties 
themselves. 1 gather that both Courts are 
of opinion that the information was cover¬ 
ed bv absolute privilege. A racent Full 
Bench decision ol this Court reported as 
ChunniLaL v. NarsinghDas (1) held, that in 
questions of this kind the English Common 
I,iw must prevail, and that inasmuch as 
statements made in the course of judicial 
procedings are absolutly privileged in 
England, they must be held to be abso¬ 
lutely privileged in India. I cannot agree 
with the two Courts that information or a 
report made to the Police comes within 
this principle. The District Judge says 
that the first report to the Police in a 
cognizable case is a commencement of a 
iudicial proceeding, and that the report is 
receivable in evidence. There is a fallacy 
in tnisstatement. It may lead toa judicial 
proceeding, or it may not, but it is a 
preliminary step taken before any jud.cial 
proceeding has been commenced. If, 
as the learned Judge says, the report 
is receivable in evidence and is in fact 
taken in evidence in the cou rse of a judic.al 
proceeding, then no doubt by th<- Full 
Bench decision that publication, namely, 
the putting it in as evidence in a 
iudicial proceeding would be absolutly 
privileged. I am unable to follow the 
inference which the learned Judge draws 


( 1 ) ^5 IihU cas. ;54°; A. I<, J. 3&>; 40 A, 
341 (F. £•)• 
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from section J25 of the Evidence 
Act. 

There are two kinds of privileges, ab¬ 
solute priv.le^e and qualified privilege. It 
is perhaps desirable to say a word about 
the litter, althogh in this particular case 
it does not help the defendants. In my 
opinion, without having heard any argu¬ 
ment on the point a report made at a 
Police Station, though not within the rule 
of absolute, privilege which coveis judi¬ 
cial proceedings is prima falec privileged, 
that is to say, the person making it has a 
right to make it if he honestly believes it, 
and the person receiving it has a duty to 
receive it. But qualified privilege, as the 
term indicates, pro vides ouly a qualified 
protection and the person charged with the 
defamation must prove that he used the 
privilege houestly, honestly believing in the 
truth of what he said, or in other words, 
having reasonable grounds for making the 
statements and the onus of establish ng 
that lies upon him. It is obvious that 
where the statement is made w*th reference 
to something in which the person mak¬ 
ing the complaint wash'mseU involved as 
a partv it is impossible for him to 
have had an honest belief in its truth 
if it is shown to be untrue. And, there¬ 
fore, in a case of q lalified privilege where 
the defenJant sets up in defence that 
th: allegation is true to his own know¬ 
ledge, the defence of qualified privilege 
becomes illogcal and impossible. That 
may be the reason why no effort was 
made in the written statement to rely 
upon it. And to my mind it cannot be 
raised in such a case as this where the 
defendents plead justification. I hold, as 
a matter of law, that there was no 
absDlute privilege and that there was no 
ground for raising any question of qualified 
privilege, and the Courts would have been 
better advised ii they had tried the issues 
as framed. The lower Appellate Cmrt 
has not dealt with the question of justi¬ 
fication or with the question of damages 
and the case must go back to the lower 
Appellate Court to dispose of the two 
main issues of fact, that is to say. Issues 
Nos, 2 and 3, namely, whether the defama¬ 
tory statement is true or not, and if 
true, to what amount of damages is the 
plaintiff entitled. I set aside the decrees 


of both the Courts below and remit the 
case under O. XU, r, 23. Costs of this 
appeal will abide the result. 

Case remanded. 

Z. K. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 144 of 1921. 

February 14, 1923. 

Present :— Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Crump. 
KASTURIBHAI MANIBHAI and 

ANOTHER— APP E LLA*»TS 
versus 

BAI MAHALAXMI and others— 

respondents. 

Hindu Law — Joint family — Partition, partial — 
Severance in food and business—Properties still 
joint , nature of—Partition suits — Costs, rule as to — 
Registration Act {X V I 0/1908),5. 17 (j) (b)<— Do¬ 
cument showing properties allotted an partition , 
whether requires registration. 

When members of a joint Hindu family 
divide portions of the family prop* rty, a state of 
severance would in all probability result though 
it depends upon the circumstances in each case 
and the facts proved, whether the family still 
remains joint, each member holding bis share of 
the properties divided as his own separate prop¬ 
erty, and all the members balding the undivided 
property as members of a joint Hindu family, fp. 
916, col. I.] 

A very large portion of the property of a joint 
family was divided amongst the nu mbers in 1889 
and from that date they began to liye feparate 
and have separate business and enjoyment in 
respect of their respective prope rties : 

Held, that it was a legitimate presumption to 
draw that the members of the family intended 
to live divided after 1889 and continued to own 
the property still remaining undivided as tenants- 
ia-common. [p. 916,col. 1.] 

The general mle is that in partition suits the 
parties should bear their own costs, except with 
regard to the institution fee, which should be Lt*ne 
equally- [p. 9x6, ccl.2.j 

Per Crump , J. —Where parties draw up a d<em¬ 
inent show ing ciff*. re nt propt rtie s alloite a to the m 
on a partition and tht intention is that they 
shoula be the owners of their s«parale shares ** 
from the date of the document, the cectment 
falls within the purview e,l sectien 17 (i) (0 
the Registration Act* and the mere fo<t that the 
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parties had in contemplation the execution of a 
tormal doouiii'iit in the future, d«.o; not suffice 
to take it out of the >o->pe of that section. [p. 916, 

col. 2.] 

Appeal against a decree of the Joint 
First Glass Sub-Judge, AmedabaJ, in 
Sait IsTo. 251 of 1918. 

Messrs. G. N. Thzkor and R. J. Thakor, 
for the Appellants. 

Sir Tho>nas Slrangnian and Mr. K. V. 
Div.ilia, for Respondent No. 1. 

JUDGMENT. 

Macleod, C. J. —Tlie plaintiff sued to 
have i + declared that she had become 
absolute owner of certain properties men¬ 
tioned in paragraph 6 of the plaint ; to re¬ 
cover possession of the properties allotted 
to her in partition, except a certain house 
of which she had already got possession ; 
for mesne profits; and for a registered 
died in terms of the kjchd instrument 
of partition passed in respect of the fami¬ 
ly property on the 30th March 1915. The 
pedigree of the family is set out at para¬ 
graph 3 of the print. It is not disputed 
that Miyabhai, Manibhai and Chimanbhai, 
a minor son of I*albhai, deceased, divided 
a considerable amount of joint family 
property in 1889. It is also found by the 
Judge that since 1889 these three persons 
began to live separate, a nd to have separate 
business and enjoyment, and to have their 
respective properties. 

Defendants Nos. 1 and 2, sons of Maya- 
bhai in their written statement saia that the 
suit properties were the joint family prop¬ 
erties of the descendants of Sheth Premn- 
bhai, and that the plaintiff was not 
entitled to file the suit in the present form. 
The third defendant asserted that the 
plaintiff had no interest in the joint prop¬ 
erties specified in the plaint ; that the 
said properties devolved upon defendants 
by right of survivorship. It is important 
to nate what the third defendant said with 
regard to the dacume at relating to partition 
relied upon by the plaintiff in paragraph 
5 o: the plaint. Paragraph 5 of the written 
statem;nt is as follows:—" With reference 
to what is stated in paragraph 5 of the 
plaint, we say that the said property is n ot 
held in common not was it so held. But the 
said property is joint and as the parties 
thought of dividing the stme at the time 
mentioned in paragraph 5 of the plaint. 


a draft was prepared but a dispute arose 
with regard to the: preparation of a formal 
document (a partita on-deed) and h e nce a 
formal document in respect thereof was 
not made. Not only that but on taking 
legal advice as regards the partition matter 
as my brother defendant No. 4 was a 
minor, I came to know that the plaintiff 
could not have any right to the joint prop¬ 
erty and that if the plaintiff's husband 
has made any will with regard to. the 
joint property, the same would be void to 
that extent, and the plaintiff does not get 
any right 1 hereunder. And, tlu ret ore, the 
work of partition has been stopped s i ce 
then, and it has not been at all given lul 


effect to." . 

On these pleadings the first issue would 
be whether the suit properties were jo'nt 
family property ; and that would involve 
the question whether the family remain¬ 
ed joint after 18S9. Certainly if thefamly 
was joint and the members held tn e prop¬ 
erties as join 1 family property, then 
Chimanbhai's Will would be inoperative, 
and the widow would only have a right to 
maintenance. It wa s never suggested in 
the pleadings that the document, Fxhibi- 

81, of the 30th March 1915 required re¬ 
gistration. The third defendant s evidence 
«oes to show that it was a draft, and 

that no formal document, although one 
had been thought of, was ever executed. 

The learned Judge, however, raised an 
issue whether the deed relied upon by the 
plaintiff was a deed of partition and re¬ 
quired registration, and whether it was 
inadurssible in evidence for . want 
ot registration. He found that issue m 
the negative, and accordingly passed a 
decree in favour of the plaintiff for 
specific performance of the agreement. 
The plaintiff's legal advisers would have 
been wise when that issue was raised 
if they had asked the Court to allow 
them to amend their pleadings so as to 
insert a n alternative prayer to the 
effect that if the document was inadmis¬ 
sible as requiring registration, an equit¬ 
able partition might be decreed by the 
Court* That however was nut suggested by 
plaintiff's Counsel, and as tbe decision on 
the seventh issue was in the r favour, there 
was no necessity for them to ask for anj 
amendment atter judgment vras delivered, 
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Defendants Nos. 3 and 4 appeal from the 
decision of the Trial Court and ask us to 
hoid that the suit properties remained 
joint family property after 1889 so that 
the plaintiff could have no interest in 
them. It seems to me that when members 
of a joint family divide portions of the 
family property, a state of severance 
would in all probability result though 
it depends upon the circumstances in each 
case, and the facts proved, whether the 
family still remained joint, each member 
holding his share of the property divided 
as his own separate property, and all the 
members holding the undivided property 
as members of Hindu joint family. Her e 
we have the lact that a very large portion 
of the family property was divided in 
1889 amongst Mayabhai, Manibhai and 
Cbimanbhai and from that date they 
began to live separate, and have separate 
business and enjoyment in respect of 
then respective properties. In those cir- 
cumotances it would be a legitimate pre¬ 
sumption tuat they intended from that 
date to live divided and consequently tbey 
would own the property still remaining 
uuli ided us t ea ams-in common. The third 
defendant tnought that Chimanbhai was 
separate from tne other memuers of the 
tamJy, and, therefore, his widow was not 
entitleJ to the family property. But 
clearly from the written statement of the 
third defendant it appears that there were 
negotiations tor partition of the family 
property. I am, therefore, of opimon that 
at the date of the suit these properties 
were neid by the family as tenants-in- 
com.non, and as tne re has been no 
question of exclusion, the plaintiff was 
entitled to sue tor partition. I am also 
of opinion that as the plaintiff was not 
put on not.ee by the defendants' plead¬ 
ing that Hr hi bit 81 was inadmissible for 
want of registration we are entitled 
even in first appeal to allow her to make 
that amendment m the plaint, which un¬ 
doubtedly she would have been advised 
to uune if the defendants had raised in 
their written statement the question of 
registration with regard to Exhibit 8r. 

We, therefore, allow the plaintiff to 
amend the plaint so as to enable her to 

sue in the alternative for partition of the 


property which remained undivided after 
the partition of 1889; and if any additional 
Court-fees have to be paid on such amend¬ 
ment, the plaintiff will have to pay them, 
and when that has been done, the direc¬ 
tions which we now give that the suit 
properties should be equitably partitioned 
between the plaintiff, defendants Nos.i and 
2, and defendants Nos. 3 and4, will become 
effective, and it will be forthe Trial Ccuit 
tj give the necessary directions for par¬ 
titioning the suit properties. 

The general rule is that in partition 
suits parties should have their own costs, 
except with regard to the institution fee 
which should be borne equally by all the 
parties. Therefore the plaintiff will pay 
one-third of the institution fee and defend¬ 
ants two-third. With regard to the other 
costs each party should bear his own 
costs. 

Cramp, J. —In my opinion it is im¬ 
possible to construe the document, Ex- 
h.bt Si, as being anything but an instru¬ 
ment of partition, it is clearly a document 
which purports to create or to declare an 
interest in immov c able property of the 
value of more than Rs. 100. That the 
value of the shares is more than Rs. 100 
is dear on the face of the document 
itself, and the whole tenor of it shows 
that the intention was that the parties 
should be the owners of tbeir separate 
shares as from the date of the document; 
and that being so, it is impossible to 
escape from the bar created by section 
17, clause (6), of the Registration Act, 
1908. Tne mere fact that parties had in- 
coutemplation the execution of a formal 
document in the future, does not suffice 
to take it out of the scope of that sec- 
tion. 

It was suggested that it might be 
regarded as an agreement to effect a 
partition in future, and, therefore, an 
agreement of which specific performance 
could be directed. But that is not the 
plain meaning of the language of the 
document and, therefore, the result must 
be that it is a document which is com¬ 
pulsorily registerable, and, therefore, one 
which cannot be used in evidence for 
any of the purposes indicated in section 49 
of the same Act. 
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Nowit is clear from the plaint, as 
originally presented, that it was sought 
to use that document as evidence of a 
completed partition, and if it cannot be 
used for that purpose, the transaction, of 
which it is evidence becomes incapable of 
proof for no other evidence except the 
document itself is admissible under sec¬ 
tion 92 of the Indian Evidence Act. 

Therefore the case must be ap¬ 
proached on the footing that at the 
date of that document there had been 
no partition. That before that date the 
parties were tenants-in-comm on of such 
property as remained undivided at the par¬ 
tition of 1889 appears to me to be proved 
beyond doubt upon the evidence. The 
judge says that it is not denied that since 
the date of that partition Mayabhai, Mani- 
bhai and Chimanbhai, the husband of the 
present plaintiff, began to live separate 
and to have separate business and enjoy¬ 
ment and to have their respective prop¬ 
erties. Though the part it ion-deed of 1S89 
Exhibit 62, is not itself clear upon the 
point, stih when it is read in the light in 
which the parties acted upon it, there can 
beno doubt that there was severance of 
interest in thefamil3 T , and that, therefore, 
they remained tenants-in-common of such 
portion of the joint estate as remained un¬ 
divided by that document. It follows 
clearly, therefore, fhat the plaintiff,.failing 
to prove the alleged partition, evidenced 
by Exhibit 81, is entitled to partition by 
metes and bounds of the property- which 
the parties still held as tenants-in-common. 
It would be, in my opinion, extremely un¬ 
just in view of the pleadings of the defend¬ 
ants to allow that claim to be defeated 
now because of the question of registration 
which was raised, not by the parties, but 
by the Court of its own motion. I, there¬ 
fore, agree in the order proposed. 

z. k. Order accordingly. 


MADRAS HIGH COURT. 

Second Civ n. Aipeal No. 585 of 1920. 

November 23, 1021. 

Present: —Mr. Justice Ki mara swamy 
Sastri and Mr. Justice Dev? doss. 
POTHARI ILLATH MADHAVAN 
NAIR— Plaintiff— Appellant 

versus 

CHALTKADAVATH PAKKlSSAN 
THOTIYIL ABDUR R. Hi MAN and 
others—Defendants—Respondents. 

Civil Procedure Code (Art V of 190?). s. 4 
•—Re> judicata between co-defendants• — Contest, 
absence of. effect of — Partition—Minor not propoly 
represented—Acquiscence after attaining majority — 
Heirs of minor , .. hether can object. 

A decision in a prior sun cannot operate as 
res judicata between parties \\ho were co-defend¬ 
ants in the suit, where it is found that it was not 
necessary for the point to be raised Hi the prior 
suit as between tin co-eh fi ndat ts. 

Somasundaia Muadah v. Kulandaivelu Filial, 
28M. 457; i.j M. L. J • 404,foliowi d. 

Win r. a m nor was not prop* rly r« prismt* d in 
a partiton but all the* adult numbers treat* d the 
partition as \alid and enjoyed or <ii:]eSid <,1 the it 
shnn s under the partition d»td Bi.d the minor alt* r 
attaining majority continued in potSi.SJcn of her 
Share, lier heirs cannot dispute the p 6 nitjfu 
or claim any interest in tlv shares which iejl to the* 
other members and were enjoyed by the m ab; clute- 
ly and adversely for over twelve years. 

Second appeal against a decree cf 
the District Court, South Malabar, 
in Appeal Suit No. J34 of 1919, 
presented agaki>t a decree of the Court 
of the District Munsif, Parap.arangudy, 
in Original Suit No. 5 of 1916. 

Mr. C. MadhavanNair, for the Appel¬ 
lants. 

Mr. T C. K. Kurup, for the Re¬ 
spondents. 

JUDGMENT.— We are of opinion that 
the decision in Original Suit No. 39 s of 
1903 does not render the question of the 
validity o the deed of partition res judi¬ 
cata. There w a s no contest between the 
defendants. Somasundara Mudali v. 
Kulandaivelu Pillal (1) supports the con¬ 
tentions of the appellant. The suit being 
to eject the defendants on the ground of 
an alleged trespass, it was not necessary 
for the second defendant to raise the ques¬ 
tion of the validity of the partition.' 

As regards the teed of partition in 1896 
it is clear from the facts set out by the 

(1) 28. M. 4571 14 M. I*. J. 4°4* 
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District Munsif in paragraph 8 of his 
judgment that Atta Bia'nd the other par¬ 
ties acted on the deed. Atta Bi took under 
the Will of her brother who gave her the 
share he got on partition. Assuming that 
the partition was invalid as Atta Bi was not 
properly represented in the partition, the 
tact that all the adult male members treat¬ 
ed the partition as valid ard enjoyed 
or disposed of their shares under the deed 
and thefact that Atta Bi after she attain¬ 
ed ma ority was in possession of her share 
would prevent her heirs iiom disputingthe 
partition or claiming any interest in the 
sha.res which fell to the other members 
and were enjoyed by them absolutely and 
adversely for over twel\e years. 

We set aside the decision of the District 
Judge and restore that of the District 
Munsif withcosts throughout. 

Appeal allowed. 

v. n. v. 

Z. K. 


7-- ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 278 of 1921. 

November 27,1922. 

Present —Mr. Justice Stuart. 

BABA and others—Plaintiffs— 

Appellants 

versus 

SUKKHA and others—Defendants— 

Responlents. 

Hindu Law—Religious endowment — Temple — 
Muhammadan pujaii, whether liable to removal. 

When Shudras become Muhammadans it fre¬ 
quently happuis that their social relation!Lip 
•with Hindu Shudras remains much as it was. 
It is more a question of custom than a question 
of what is laid down by writers on the Hindu 
Law. [p. 919, c°l. 1.] * 

In a small Hindu temple of great antiquity 
the right to receive offerings and the right to 
officiate as pujaris had for a long time been ! bared 
between H ndu and Muhammadan malis without 
objection by the wotihippeif ; 

Held, that the Muhammadans could not be 
deprived of the right m« ri iy on the gxoui d that 
the ttmple was a Hindu temple, [p. 9*9, col. I.] 

Appeal aginst a decree of the District 
Judge, Allahabad, datedthe 27th November 
1920. 


Messrs. U. S. Bajpai and Patina Lai, for 
the appellants. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT.—This appeal raises some 
interesting points. It relates to rights to 
officiate as pujaris at the temple of Sitla 
at Farahampur Kalesharman. Faraham- 
pur Kalesharman is a small place, close 
to Kara in the Allahabad District. 
Kara is the head quarters of a Tchsil 
«and was once a place of importance. 
The temple in question is of some antiquity. 
The learned Munsif who heard the 
original suit stated in his judgment tlat 
according to the Allahabad Gazetteer this 
temple was four thousand years old. I have 
been unable to trace a quotation that the 
temple is four thousand years old, but it 
is referred to at page 87 of the Gazetteer 
as one of the old temples in the district 
and it is a place where three fairs are held 
every year to which a large number of 
persons go. It is established on the facts 
that connected with tin's temple are certain 
families of malis and it is found on facts that 
for very man3 r years ceitain families of 
malis who are Hindus and certain families 
of malis who are Mu hamrr a dans, have both 
officiated as pujaris in this temple which 
is undoubtedly a Hindu temple. The lower 
Courts have gone on to find that, they 
have so officiated without any real objection 
being taken eithei by Hindus or Muham¬ 
madans. Apparently Hindu worshippers 
have in many instances willingly accepted 
the ministrations of the Muhammadar malis. 
It is probable (one can only conjecture in 
matters of this nature) that whoever were 
the oiieinal pujaris of the t e mple, there 
were attached to this temple, (as is usually 
the case) certain families of the malis 
caste who supplied the flowers for use in 
the temple, and that as years went on these 
mails united the functions of pujaris with 
the functions of malis and that some of 
them became Muhammadans very likely 
during the period ot the Muhammadan 
domination of Kara. It would appear 
that in spite of certain of these malis be¬ 
coming Muhammadans, they continued to 
take their share of the pilgrims offerings 
and even to officiate in the temple. 

The findings of the Courts below must be 
examined carefully. They are, that Muham¬ 
madans have taken charge of piligxims 
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wlio come to the temple; that Muham¬ 
madans hove received offerings of pilgrims 
who have come to the temple; that Muham¬ 
madans have even performed the ceremonies 
of laying hands on the pilgrims coming to 
the temples and that this habit has con¬ 
tinued fora ver\ large number of years. 
Accepting these findings of fact 1 come to 
the grounds of appeal. 

The first ground is that the burden of 
proof was wrongly laid. There is no force 
in this. There was no question of burden 
of proof. Both sides called evidence and 
the Courts below have arrived at an affir¬ 
mative finding that the Muhammadans a re 
in the position which I have already 
stated they are in at present. 

The next ground taken is that the tem¬ 
ple came into existence befor e> the Muham¬ 
madan religion came into existence. On 
that point it is impossible to a rrive at a, 
finding. Tradition would seem to suggest 
that the temple did come into existence 
before the Muhammadan religion came into 
existence but there is no evidence to 
support such a conclusion. 

The next gronnd that the very idea 
of a non-Hindu entering the consecrated 
part of a temple is obnoxious to Hindu 
sentiment and inconsistent with H rdu 
religion. This ground confffets with the 
findings of fact because on the findings cf 
fact the Hindus who attend this temple 
do not object to Muhammadans performing 
th?functions which they claim the right 

to perform. . 

The next ground is that any association 
or mixing up of Mu ha mmidans with Hindus 
or sharing in the offerings is of no legal 
consequence and cannot confer any right 
On the defendants to officiate as priests. 
Nowit must be remembered that malts 

are Shudras. There is very little difference 
between Kachis, Mura os and Malis and 
the status of the mali is that of the 
Kachi. He is a superior Shudra, not an 
unclean Shudra a clean Shudra performing 
clean work and in no way a person to be 
despised, but nevertheless a Shudra. It is 
a well-known fact that when Shudras be¬ 
come Muhammadans it frequently happens 
that their social relationship with Hindu 
Shudras remains much as it was, and in 
such esses it is much more a question of 
custom than a question of what is laid 


down by writers on Ihe Hindu Law. As a 
nutter of fact there is ndking asfor as I 
know in the Hindu fueled writings which 
in anyway touches on this subject. It is 
impossible to decide a question like this on 
a priori principle* that it is imp' ssible for 
a non Hindu to officiate iu a temple such 
as the temple in question. What has to 
be looked at is what has been the usage 
in the past. I admit the position is 
peculiar but 0 n the facts hardly any 
one seems to mind. The duties of the 
pujurl appear to be confined to 
reciting some more or ess co’ourless 
words and inairly to collecting the 
offerings and being in the temple in 
such a manner that the worshipper will 
feel that he has really made a pilgrimage 
to a shrine a nd offered up prayers which 
the sanctity of the shrine (the personality 
of the pujart being a matter of no import¬ 
ance) is likely to cause to he successful. 

I should not discuss the 4th ground 
from any point of view other than the 
point of view of use. 

The 5th ground questions the interpre¬ 
tation by the lower Court3of the docu¬ 
ments upon the record. On this I will 
only say shortly thatlagree with the 
interpretation. 

The lastgrour.d endeavours to draw a 
distinction between the right to officiate 
as a priest ard the right to receive offer¬ 
ings. In some coses these two rights can 
be separated but on the evidence it appears 
to me that in this particular temple the 
right to receive the offerings end the right 
to perform the exceedingly simple duties of 
pujaries are so connected as not to be 
sepai ate. 

Tor the above reasons I dismiss this 
appeal writh costs including fees on the 
higher Scale. 

A ppeal dism issed . 

K. 
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LOWER BURMA CHIEF COURT. 

First Civil Appeal No.i op 1921. 
February 7, 1922. 

Present: —Mr. Justice Pratt and 
Mr. Justice Duckworth. 

The LEIBAOAK SYNDICATE— 
Plaintiffs —Appellants 
versus 

FINLAY FLEMING & Co. 

—Defendants— Respondents. 

Contract Act (/AT of 1872), ss. 73 , Expl., 190 
— P>i ncipal and agent—Factor for sale of goods 
abroad — Sub-agent , whether can be appointed — 
Implementing of contracts , whether permissible — 
Lien of agent on moneys of principal for expenses 
incurred. 

Plaintiffs made forward contracts to supply a 
certain quantity of wolfram to defendants which 
the latter arranged to sell in England through 
their agents, the latter in their turn contracting 
to sell in their own name. Plaintiff 1 : failed to 
supply the full quantity agreed to be supplied 
by them, and the defendants' agents in England 
being pressed by their purchasers carried out 
the contracts by supplying wolfram received fre m 
other sources anel charge d the defendants for the 
cost thereof. In a suit by the plaintiffs to recover 
from the defendants the price of wolfram supplied 
the latter claimed to deduct for the moneys in 
their hands the expenses properly incurred by 
them in carrying out the contracts in England 
through their agents : 

Held, (ri that the defendants were the factors 
as well as the agents of the plaintiffs; [p.921, 
col. 1.] 

(2) that under section 190 of the Contract 

Act, the defendants had authority to employ 
sub-agents in England to sell the ore ; [p. 921, 

col. 1.] 

(3) that plaintiffs hav ng failed to supply the 

full quantity of the ore, the defendants and 
th^it sub-agents were entitled to imphmtnt the 
contracts entered into by the m in England, pro¬ 
vided that they acted reasonably and prudently 
and in mitigation of damages ; [p. 921, col. 2.] 

(4) that the defendants were entitled to retain 
moneys of the plaintiffs which were in their 
hands for expenses properly incurred in imple¬ 
menting the contracts, [p. 922, col. 1.] 

Case-law referred to. 

The explanation to section 73 of the Contract 
Act shows that the implementing of contracts is 
recognised by the Act anel that it is a part of the 
law in the case of unfulfilled contracts, [p. 921, 
col. 2.] 

First appeal against the judgment 
of Young, J., on the Original Side. 

Mr. Keith with him Mr. Barnabas, for 
the Appellants. 

Mr. Lentaigne , for the Respondents. 

JUDGMENT.—The appellant Syndicate 
sued the respondent*, Messrs. Finlay 


Fleming & Co., before the Original Side 
of this Court to recover Rs. 6,465-13-9, 
being the balance of the price of certain 
wolfram which the respondents had ad¬ 
mittedly received and disposed of on 
their behalf. The amount in suit included 
interest. 

The first contract made between the 
parties was duly carried out by the ap¬ 
pellants. This was 15 tons of the mineral. 
The contracts with which we have to deal 
are two forward contracts. Exhibits F 
and G, for a total of 35 tons of wol¬ 
fram ore, the first of which is really merg¬ 
ed in the last, the price agreed upon be¬ 
ing 52 shillings. It is admitted that some 
14 tons were supplied leaving a deficiency 
of 21 tons and 1 hundredweight. 

The wolfram received was sold through 
Messrs. Milne and Co., the London Agents 
of the respondents, who contracted to sell 
it in England in their own name. When 
the appellants failed to supply the full 
amount to the respondent, Messrs. Milne 
and Co., carried out the contracts by 
supplying wolfram received from other 
sources, and charged the respondents for 
the cost thereof. The latter contended 
that the amount sued for, less a sum of 
Rs. 285-1-9 (which they admitted was 
due, and paid into Court), represented the 
charges and expenses entailed by the ful¬ 
filment of the contracts, and claimed that 
they were entitled to retain the same out 
of the money in Heir possession belong¬ 
ing to the appellants. In fact, they 
claimed a right of lien 01 retainer. 

The appellants have waived a great 
deal of the grounds set out in the 
memorandum of appeal i. e. t all that 
part of the appeal which relates to their 
allegations in the original Court that the 
carrying out of the contracts had become 
impossible owing to the action oi the Local 
Government, and that that action was 
largely due to the machinations of the 
respondents themselves. 

The grounds upon, which the appeal is 
based, for the learned Judge on the 
Original Side found in favour of respond¬ 
ents on e\ cry point, may be summarised 
as follows— 

1. That the respondents were not en¬ 
titled in la w to appoint sub-agents fot 
sale of the pro. 
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^ 2. That the respondents had no autho¬ 
rization from the appellants to implement 
the contracts. 

3. That without such direct authority 
Messrs. Milne and Co., were not justified 
in implementing the contract. 

4. That in any case the respondents 
were not justified in re-paying themselves 
from moneys in hand belonging to the 
syndicate. 

5. That the claim of the respondents 
ought to have been stamped as a set-off 

or counterclaim. 

6. That the claim of the respondents was 
time-barred, 4 . e., their cl aim f c r less in 
implementing the contract, and for com¬ 
mission, etc. 

7. That in any case inasmuch as the 
respondents* claim “ sounds in damages," 
it was incapable of being made the 
subject of a set-off under the Civil Pro¬ 
cedure Code. 

It must here be stated that the ap¬ 
pellants do not dispute the actual fit uits 
of the respondents, but only their r'ght 
to retain the money in question. 

I will deal with the first ground at 
once* In this is involved the question 
whether we are to consider the respond¬ 
ents merely as agents of the appellants, 
or also as their factors. The learned 
Judge on the Original Side held that 
they were factors, and, inasmuch as the 
respondents were entrusted by their prin¬ 
cipals with goods for sale, we are of 
opinion that there is little doubt that 
respondents weie factors as well as agent?. 
(Bowstead on Agency, page 4, Edition V). 
We would then refer to section 190 of the 
Contract Act. The respondents have 
no London Business House, and from the 
nature of the agency it is manifest that, 
in order that they might sell wolfram in 
time of war, they would have to appoint 
a sub-agent in England. Apart from this 
purchasers at that time would have been 
chary of entering into contracts with a 
Foreign Principal, because of Ihe difficulty 
of suit and other rotters. We hold that 
there was autho ity to appoint a sub¬ 
agent to seil the ore, and that it cannot 
he held that the respondents contracted 
to sell the ore personally. 

. Next as to ground No. 2 , apart from what 
Stated in the explanation t# section 


& co. 

TS of the Contract Act, which cleaily 
shows that the implementing of contracts 
is recognised by that Act, and that it is 
part of the law in the case of an un¬ 
fulfilled contract, it is manifest that, after 
the receipt of the letter Exhibit K, the 
appellants remained quiet for a long time, 
and that when they wrote to the respond¬ 
ents in the letter, Exhibit R, on the 17th 
of April they spoke of including the 
amount of respondents’ claim in their 
suit against Turnbull and Co. We con¬ 
sider that this could have only referred to 
the present claim of the respondents, and 
that it is shown that the appellants did 
not construe the letter, Exhibit DD, dated 
in March as meaning that the respondents 
had dropped the matter. The appellants* 
letter, Exhibit S, dated in June refusing 
leave to implement and charge them came 
too late. The wolfram had ihen been sold. 
The evidence of Mr. Oakley shows that 
the appellants could not have procured 
the wolfram more cheaply themselves than 
did Messrs. Mi’ne and Co. In fact it 
appears at once that the actions of that 
E rm were reason:'.ble and to the advantage 
of the defaulting ap pel’ants. 

In regard to ground No. 3, we consider 
that Messrs. Milne and Co. were quite 
justified in what they did. Wollram ore In 
the early part of 1916 was of great nation¬ 
al importance to Great Britain. Messrs. 
Milne and Co. were in duty bound to dis¬ 
close .and procure sanction for, the con¬ 
tracts in question, and to carry them out 
with the utmost urgency. Moreover we 
think that the evidence shows that Messrs. 
Watson ot Liverpool, who purchased this 
ore, must be taken to have been pressing 
Messrs. Milne and Co. for completion cf 
the contract. In these circumstances, it is 
manifest that the only course for them to 
pursue was to implement the contract, 
which they were in law entitled to do, 
provided that they acted reasonably and 
prudently, and in mitigation of damages. 
By their actions they saved the appellants 
5 shillings, the price at Home being 60 
shillings, whilst they bought at 55, 0 t only 
three shillings more than the contract 
price, and at the cheapest price available 
at the time. 

Erom this we pais to ground No. 4 . Re¬ 
spondents actually held money* belonging to 
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the appellants in 1 he!r hands. Weconsider 
that/•whether as ager.ts or factors, they 
were entitled to retain money due to them 
therefrom ly a right of lien or retainer 
whether their lien be particular or 
general. 

As to gr ounds Nos. 5 and 7, thefe was m our 
opinion no question of a set-off. It is pro¬ 
bable that asa set-off the claim of respond¬ 
ents could not have been made in this 
suit, see the case of Mahomed Nassotud- 
din v. Oppenheimer (1) which was decided 
by a Full Bench, of this Court in 1903 
under section tii of the then C’vil Proce¬ 
dure Code. Undei the present law a claim 
of set-oft must be stamped. 

In regard to ground No. 6 , the case being 
one ofexerc se of lien or retainer, no ques¬ 
tion of timelimit arises at all. 

As to the absence of time limit against 
the claims of respondents we would quote 
the case of Chiiambara Muialiar v. 
Krishnaswami Plllai (2) and the case of 
Curwen v. MUburn (3). 

We would further point out authority 
for the findings which we have come to 
in regard to implementing contracts. 
The first case is Eris County Natural Gas 
and Fuel Co. v. Carroll (4). ?nd we would 
refer specially to pages 116, 117 and 118 
of that decision of tbeir Lordship of the 
Privy Council. The next i B the case ot 
British Westinghouse Electric and Manu¬ 
facturing Company v. Underground 

Electric Railways (5). 

As to the lien ihe case quoted by the 
learned Jud?e on the Original Side is o 
the point, viz., Hammonds v. Barclay (6/. 
Further the passages quoted by Mr. 
Lentaigne for the respondents from 
Halsbuty’s Laws of England are usetul in 
this connection viz., Volume XIX, page 8, 
section 9, page 7, section 8, and page 3 » 


(1) 2 L. B.R. 186 (F. B.). 

(2) 28 Ind. Cas. 221; 39 M. 365 at pp. 375, 37 $ 
28 M. L. J. 2851 2 L. W. 241. 

( 3 ) (1889) 42 Ch. D. 424 at p. 434I 62 L. T.278; 
38 W. R. 49. 

(4) (1911) A.C.1051 80L.J. P. C. 59; 103 L. 
T. 678. 

(5) (19x2) A. C. 673 at pp. 683, 684, 686, 

690; 8* L. J- K. B. I132J X07 Ir. T. 3*5J 56 S. 

(Sft*8®*) 2 ** 71 Ri 356. 


section 2. He also relied upon Volume I, 
pages 196 t 0 198, sections 417, 419 and 
420. Then there are sections 217, 221 and 
222 of the Contract Act. 

We consider that implementing of con¬ 
tracts is a part of the general l?.w ; ar.d 
that in such a case as this the egent is 
entitled to a lien or retainer upon moneys 
of the principal which are in his hands 
for all expenses properly incurred. It is 
clear that in this instance the expenses in 
question were properly incurred. 

We think that the suit was rightly 
deeded on the Original Side and 2ccordii g- 
ly dismiss the appeal with costs, confirming 
the decree of the learned Judge on the 

Original Side. , _ 

Appeal dismissed. 

z. k . 


MADRAS HIGH COURT. 

Appeal ag. inst Order No. 243 of 1921. 

February 28, 1922. 

Present: —Justice Sir Francis Oldfield, 

KT and Mr. Justice Venkatasutba Rao. 
RAYABHARAM SARAMMA alias 
SARRAJU and another— 
Drfendants—Appellant# 

versus 

DEVAPURAJALA GANGAYYA and 

others—Plaintiffs— Respondents. 

Res judicata — Mortgage, decree on — Sale — 
Purchaser, whether affected by result of suit sub¬ 
sequent to mortgage. _ 

A sale in execution of a mortgage-decree and 

the proceedings in which Such a decree was 
obtained are a part of the working out of the 
richts of the mortgagee under the mortgage, 
and the purchaser is not, therefore, affected by 
a decision in a suit subsequent to the mort¬ 
gage, though prior to the Court sale. 


Soshi Bhusun Guha ▼. Gogan Chunder Shaha, a* 
3« 4 j ix Ind. Dec. (n. s.) 244, 

ihiy avail apil Mussan Haji T. Tkiyan 

1 at at a Koran, 65 Ind. Cas. 9791 4* L. J* 
2; 14 L. W. 3871 (1021) M. W. N. *nd 

.mckandra Dhonio Kulkarm v. Malkapa 
ir sap a, 36 Ind. Cas. 443: 4 ° * 79 ,* ** S 0 ®* 

R. 787. relied on. 
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MAUNG TUH GYAW V. MAUNG PO THWE. 

Appeal against an order of the Con it 
of the Additional Subordinate Judge at 
Ellore, in Appeal Suit No. 159 of 1920 
(Appeal Suit No. 193 of it, 10 on the 
file of the Court of the Subordinate 
Judge, ElloreJ, preferred against a 
decree of the Court of the Additional 
District Munsif, Narasapnr, in Original 
Suit No. 54 of 1917 (Original Suit No. 9.4 
of 1914 on the file of the principal District 
Munsif, Narsapur). 

Mr. B. Somayya, for the Appellants. 

Mr. P. Somasundaratn, for the Respond¬ 
ents. 

JUDGMENT.—In Ihis case* we reed 
refer to one only of Ihe two grounds given 
by the lower Appellate Court for its remand, 
that the judgment in O’ginal Suit No. 605 
ot 1891 relied on as res judicata by ihe 
fourth and filth defendants, here appel¬ 
lants, has not that character, because the 
present plaintiff’s interest in the propelty 
arises from a mortgage of it to him 
prior to Original Suit No. 695 of 1898, 
Clearly the decision in that suit cannot 
bind him. It is urged that it does so, 
because the purchase of the property at 
a sale held in execution of the decree 
on his mortgage was subsequent to the 
judgment in Original Suit No. 695. But the 
purchase and the proceedings, in which a 
decree was obtained, are a part of the work¬ 
ing out of his right under the mortgage, 
which the decision in Original Suit No. 695 
could not affect. In these circi instances, 
we cannot see how the fact that the pur¬ 
chase was subsequent to the decision in 
Original Suit No. 1 95 is material. Our con¬ 
clusion is supported b~\ Soshi Bkusuu Guha 

v. Gogan Chunaer Shaha (i), Avakaran 
Putbiyavallapil Mussan Haji v. Thy an 
Thavara Koran (2) and Ramcbandra 
Dhondo Kulkarni v. Malkapa Narsapa 
(3). the facts in the last mentioned 
case Very closely resembling those in the 
present. The learned Subordinate Judge’s 
order of remand is correct. The appeal 
is dismissed with costs. 

V. n. v. Appeal dismissed. 

Z. K. 

(1) 22 C. 364; ir Ind. Dec. (n. s.)244. 

. (2) 65 Ind. Cas 979; 4 1 M. L. J. 392J 14 L. 

w. 3871 (1921) M. W. N. 679. 

(3) 36 Ind. Cas. 443; 40 B. 679; 18 Bom. L. 
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LOWER BURMA CHIEF COURT. 

First Civil appeal No. 118 of 1921. 

M. ren 20, IC;7 2. 

Present ; —-Mr. Justice Pratt and Mr.'in¬ 
justice Duckworth. 

MAUNG TUN GYAW —Appellant 

versus 

MAUNG PO THWE— Respondent. " 

■ , « ( 7 . / 1 8;.), 5. 92, applicability of, 

to potties 01 same sidt—Oral evidence to vary terms 
of dccu))icnt f admissibility of. 

Section 92 ol Hu Hvi ei'ce Act apj lit s >0 all 
paitie.- t 0 a document whether , « one side 
<■1 the nth<r. It j.-. rot op<n to parlies to a 
document on the- saun side t<, prov«, as- a«ai r st 
each other, that a doci nn nt to wl Rh they are 
parlie-, tfai.rgh purport ir« it, le a ; ak k i n 
reality am- P.agc. fp. 925, t ol. 2.] 

Maurg Kyin v. Ma Shut La, .,2 Ind. Cas. 
£42; 45 C- '2o; 9 L. B. R. XT .:f 15 A. I,. 7 . 
8251 33 M L. J. (48; 3 r. L. TV. 185; 6 L. TV. 
777I 22 C. W. N. . 57; 23 M. L. y . 361 27 
C. L. J. 175; 20 Bom. L. R. 278; (iqig) M TV. 
N. |Oo; it Bur. L.T. .1; 44 I. A. 236 (P. C.), fol- 

J«*\V« <1. 

Mulchand v. Mad ho Raw, 10 A. A. W. N. 

(188?-) 127; 6 Ind D. c. in. s) 283, ’ Shams h - ui - 
Jahan Btgam v. Ahmad Wall Khan, 2 <5 A. 337- 
A. W. N. (1903) 64, referred to. 

First appeal against the judgment of 
the District Judge, Hanthawaddy. 

Mr. Giles, for the Appellant. 

Mr. Chari , for the Respondent. 

JUDGMENT.— The appellant. Mating Tun 
Gyaw, as a widower, married Ma Kha, a 
widow, some 20 to 25 years ago. The plaint¬ 
iff-respondent, Mating Po Tl we. claims to 
be the kittima adopted son of Ma Kha and 
her previous hush aid. It may be 
as well to tay at once that th e question 
as to whether he was adopted or not 
has not to be considered in ths case. 

The appellant and Ma Kha appeared 
to have lived happily together for along 
time, but recently they fell out and 
quarrelled. As the result of this quarrel, 
Ma Kha executed a deed transferring 
100 96 acres of paddy land to Po Thwe 
The date of this deed is the loth of 
June 1920. The deed was dul> registered 
and attested and, for the purposes of 
this appeal, it is common ground that it 
may be treated as though it were a deed 
of gift. 

There were then disputes between Tun 
Gyaw and PoThwe as regards possession 
and working of this paddy land, which 
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culminated in cases before the Criminal 
Courts. 

Relying; on this deed of sift, Po Thwe 
sued i\laun ' Tun Gyaw in the present 
suit to recover possession of 65*85 acres 
of the paddy land on the ground that 
Mating Tun Gyaw's possession was 
wrongful. lie also sued for the p a ddv 
estimated to amount to 2,310 baskets 
or its value Rs. 3,465 and lor 16 
heads of cattle or their value Rs. 1,400. 
Tun Gyaw resisted this claim on the 
ground that the land was the lettetpwa 
property of Ma Kha and himself. It 
was not disputed that the land origi¬ 
nally was the payin property of M? 
Kha at the time af her marriage to 
Tun Gyaw; but it was claimed that dur¬ 
ing their coverture the land changed its 
character, and at the time of the so- 
called deed of gift, had become the 
lettetpwa property of Tun Gyaw and Ma 

K fci^ • .« 

The plaintiff-respondent’s case, on the 
other hand, was that the land had not 
ceased to be the payin property of Ma 
Kha that she was entitled to dispose 
of it as she wished, and that the appel¬ 
lant, Maung Tun Gyaw, had no right 
whatever to the property, or the paddy, 
or the cattle. 


The learned Judge of the District Court 
decided that the plaintiff-respondent, 

Maung Po Thwe, was entitled to the 
possession of the suit land and 
paddy or its value Rs. 3 » 465 »“ e 
dismissed the rest of the claim, lhe 
learned Judge seems to have been ot 
opinion that the paddy land continued 
throughout to be the payin property of 

Ma Kha. , 1 

The principal ground of appeal argued 

by Mr. Giles for the appellant, Maung 

Tun Gyaw, is that the District Court 

erred in not holding that the property 

had changed its character and had 

become the lettetpwa property of Ma 

Kha and appellant. He also argued 

that Ma Kha was unable to make 

a gift to Maung Po Thwe of anything 

more than an undivided share m such 

joint property, or, in other words, the 

right to claim partition of a moiety 

thereof. 


The history of the laud is shewn by 
the documentary evidence in the case. 
It was first of all mortgaged by Tun 
Gyaw and Ma Kha to U Po Rhine and Ma 
My it on the 22 nd oi Maich 1907. The 
paddy land in question was stated to 
measure 196*70 acres and three acres of 
Dhani garden were also included in the 
mortgage. Then on the 29th of June 190S, 
as the}' wer e unable to pay up the mort¬ 
gage, Maung Tun Gyaw and Ma Kha 
transferred this land outright to U Po 
Rhine and Ma Myit for Rs.. 5.500. In 
addition to the amount due on the mort¬ 
gage, they appear to have received some 
consideration in cash. (With reference to 
this transaction, it Is part of the plaintiff's 
case that there was a collateral verbal 
agreement that the land should be re- 
conveved at the same price.) Almost four 
years later, or on the i8tb of May 1912, 
U Po Rhine and Ma Myit re-conve} ed the 
same land to Ma Kha alone foi Rs. 5.500. 
On the 5th of August 1919, Tun Gyaw 
and Ma Kha executed what is called a 
second mortgage of 163*64 acres of this 
same land to Ko Po Wa and Ma Thein 
Me for Rs. 3,500, ih e first mo it* age heir g 
referred to in the registered bond. 

On the 10th June of 1920, MaKba execut¬ 
ed the deed under which Po Thwe claims 
in this suit. There ar e two other transac¬ 
tions which must be referred to. On the 
nth of May 1912 or one week prior to 
the re-conveyance to Ma Kha by U Po 
Khine and Ma Myit, there was a sale of 
certain land which Tun Gyaw claims as 
his payin property and which has been 
found to have been his payin land. The 
vendors were Po Hlaing and Ma Hte 
(who were said to be the mortgagees). 
Tun Gyaw, Ma Kha, Ma The U and a 
minor. Mating Ba Sein and the purchasers 
were Ko Tha Zan and Ma Si. The price 
was Rs. 3,290 and the area sold was 
35*57 acres. It is not contended that 
Maung Tun Gyaw did not receive this 
money. Then on the 18th of May 1912 
or on the same day as the conveyance to 
Ma Kha by U Po Khine and Ma Myit, 
Ma Kha purports to have sold to Maung 
Po Sa and Ma Mya for a sum of Rs. 3 , 37 ®» 
36*55 acre* out of the laud which »s the 
subject of this suit. We may add that 
at a later date it appears that she sold 
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another 66 acres. The importance of these 
last meutioned transactions of the nth of 
May and of the iSlh of May by Tun Gyaw 
and Ma Kha is that it is probable that 
they provided the funds for the r e -pur¬ 
chase of the 19670 acres from UPo Khine 
and Ma Myit. 

. Now there is no doubt that the transac¬ 
tion of the 29th of June 1908, whereby the 
land was transferred outright to U PoKhine 
and Ma Myit for Rs. 5.500 must be ta ken 
as an absolute sale. It so, the property 
ceased to be Ma Kha's payin propertv. pour 
years later it was re-conveyed by the 
vendees to one of the vendors*. The 
fact that it was re-conveyed to only one 
of the vendors is not of great importance, 
because at that time it is an admitted 
fact thit Mating Tun Gyaw washeavily 
involved in debt and was actually 011 iu- 
mate of the Civil Jail. It would be, 
therefore, not at all likely that the property 
would have been re-conveyed in the names 
of the two vendors. 

It is important here to consider with 
what funds this re-purchase could have 
been made. It is clear that Ma Kha by 
selling 36 and odd acres of the land did 
not realize more than Rs. 3,376. So far 
as we are able to see, it is not ex¬ 
plained whence she obtained the balance 
to make up the sum of Rs. 5,500 unless, 
a s on full considration we think to be the 
case, that balance was made up from 
the sale-proceeds of Tun Gya»'s payin 
land dated the iithofMay. We cannot 

see our way to avoid holding that ths 
money was included in the mu ney necessaiy 
for this re-purchase. Taking this view, it 
is manifest that the property could no 
longer be treated as the payin property of 
Ma Kha, but must be considered to have 
become the lettetpwa property of Tun Gyaw 
and Ma Kha. 

.We think that the learned Judge of the 
District Court was in error in thinking 
that Tun Gyaw's money was not included. 
On this decision alone, it would be possible 
to decide this appeal but there is another 
question which has been argued before us 
which, we consider, it is necessary to go 
into. Mr. Giles has argued that inasmuch 
as Maung Po Thwe claims on behalf of Ma 

Kha and as her representative-in interest, 

he must he treated as though he were a 
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party to the sale of fhe29th of June 1908, 
and that, therefore, he cannot raise the 
question that that transaction was in 
eifeet a mortgage, and that the re-convey¬ 
ance of the iSthof May 1912 was merely 
a redemption thereof. Mr. Chari on behalf 
of Maung Po Thwe has advanced the 
argument that, although Mr. Giles'conten¬ 
tion might hold good if it was between 
the parties 01. the one side and the other 
in the sale of the 29th of June 191 8, yet 
if cannot be held to be of any avail in 
the present instance, because here we are 
dealing with a qutstion between the pait'es 
on one side alone , namely, Tun Gyaw, and 
Ma Kha as represented by Maung Po 
Thwe. He urges that section 92 of the 
Evidence Act has. therefore, no applica¬ 
tion, and he relies upon the case of Mul - 
chand v. Madho Ram (1), wh ch was fol¬ 
lowed in the case of Shamsh-ul- Jahan 
Begamv. Ahamd Walt Khan (2). It was 
there held that the words in section 92 
of the Evidence Act “between the parties 
to any such instrument" refer to the 
persons who on the one side and on 
the other came together to make the 
contract or dispose of property and would 
not apply to questions raised between 
the parties on the one side only ol the 
deed regarding- their relations to each 
other under the contract. 

We do not quarrel with this statement 
of the law, but, in our opinion the Allah¬ 
abad Court went too far if it intended to 
lay down that the parties on one side 
of a deed, as between themselves; were 
able to contradict, vary, add to or sub¬ 
tract from, its terms by means of parol 
evidence. We consider that the meaning 
of section 92 is clear, and that it has 
application to all parties to a document. 
Quite apart from section 92 of the Evi¬ 
dence Act, it would, of course, be pos¬ 
sible for the parties on one side of a 
deed to show by parol evidence their 
mutual relations the one with the other. 
That they should be able to show with 
reference to any transaction to which 
they are the parties on one side, that such 


(1) xo A. 421} A. w. N. (X888J X27; 6 Ind. Dec* 
(». S.) 283. 

(2) 25 A. 3371 A. W. N. (1 ©03) 64 i 
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transaction, though, purporting to be a 
sale is a mortgage, we are unable to 
hold. 

Tile decision of their Lordships 
of the Privy Council in the case of 
Miiung Kyin v. Ma Shwe La (3} is bind¬ 
ing, and following that ruling we are of 
opinion that Maung Po Thwe was preclud¬ 
ed from showing that there was any 
collateral verbal agreement which would 
hive rendered the transaction of the 29th 
o c June 190S, in effect, a mortgage. Asa 
matter of fact, the only direct e\idenceon 
the point is tnat of Ma Kha who calls 
that transaction a “ temporary sale. ” 
The rest of the evidence, that it was in 
effect a mortgage, is merely ci rcumstantial, 
and we do not think that^ where direct 
evidence is prohibited, circumstantial evi¬ 
dence could be permitted to prevail. 

We would add that with reference to 
the sale of the 29th of June 1908, the 
dicument shows that the debt was ex¬ 
tinguished, and it is obvious that there 
can be no mortgage unless there is a 
debt. Moreover, there could have been 
no mortgage unless the rules laid down 
by section 59 of the Transfer of Property 
Act were complied with. 

In view of these findings, we think 
it was quite obvious that in order to 
succeed in this case, the plaintiff- 
respondent Maung Po Thwe had to 
establish his title and show that the 
property remained Ma Kha’s payin prop¬ 
erty right up to the end. We think 
that he has failed to discharge this 

onus. 

As regards the gift by Ma Kba to Po 
Thwe it is obviously invalid as regards 
Tun Gyaw’s share in the land, and it 
can only be valid so far as to gue Po 
Thwe a right to claim partition of his 
adoptive mother's share. This he has not 
done. 

In our opinion this appeal must, therefore, 
be allowed and the decree of the lower 
Court set aside and the suit dismissed with 
costs in both Courts. 

Z . K. Appeal allowed. 

(3) 42 Ind. Cas. 642; 45 C. 320; 9 I/.B. R. 114; 15 
A. L. J. 8 * 5 : ^ M. L. J. 648; 3 P. L. W. 183; 6 L. 
W. 777; 22 C. W. N. 257; 23 M. L. T. 36; 27 C. L. J. 
*75, 20 Bom. L. R. 2781 (1918) M. W. N. 300; 11 

Bar. I*. T. 21 j 44 A. 236 IP. C.j < 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 74 of 1923. 

May 2, 1923. 

Present: —Mr. Justice Campbell. 
BALL A—Appellant 
versus 

BARU MAL and others—Respondents. 

Hindu Law—Joint family—Debt incurred by 
one meynber—Liability of other members — Necessity, 
proof of. 

A member of a joint Hindu family can be 
male jointly liable fr.r a debt incurred by an¬ 
other member of ;bc family only on proof that 
the money was borrowed for neccS ary family 
purport s. 

Har Kishen Sinshx. Lahore Bank, Limited, 51 
In J . C.as. 712; 64 P. R. 1919, Bhura v. Banarsi 
Das, 30 Ind. Cas. 481; 17^ P. L. R, 1915; 1x3 P. 
W. R. 1915, Paras Bam Jawala Das V. Gian 
Ch/ind, 50 ind. Cas. 36, 48 P. W. R. 1919, Bam 
Dhan Das v. Bamji Das, 5 j Ind. Cas. 215; 59 P. 
L. R- 1919, referred to. 

Appeal from a decree of the District 
Judge, Karnal, dated the 34th December 
1922, modifying that of the Munsif, First 
Class, Sonepat, District Karnal, dated 
the 26th April 1922. 

Mr. Shamair Ckand, for the Appellant. . 

Mr. Rustomji, for the Respondents. 

JUDGMENT .—This suit was instituted 
against Balia and his son Raman for 
Rs. 846 principal and interest due on 
b^ok account which ran from Sambat 1964 
to Sambat 1976. From Sambat 1964 to 
Sambat 196 7 the dealings were in the name 
of Balia and from Sambat 196 7 to Sambat 
1976 they were in the name of Ramaoand 
terminated with a balance struck by 
Raman. 

The plaint alleged that Raman struck 
the balance as manager of the joint Hindu 
family constituted by Balia and Raman. 
The defendants pleaded separaiion. The 
Trial Court held that they had separated 
and decreed against Raman only. An 
appeal was msd e to the District Judge 
who decided that there had been no 
separation and that, therefore, Balia was 
also liable and he was included in the 
decree. 

On second appeal by Balia it is urged 
that even on these facts Balia could not be 
made liable without affirmative proof that 
the money borrowed by Raman had been 
borrowed for necessary joint Hindu family 
purposes, and in support of this contention 
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Bar Kishen Singh v. Lahore Bank, Limited 
(i), Bhura v. Bmarsi Das (2), P„fus /?am 
Jaw ala Das v. Gian Ckani (3), Ram D/j.m 

^Z) <s(4 )a re cited. The reply 
of the learned Counsel for the respondents 
istait th^acooLiat is one and indivisible. 
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Admittedly there is no evidence about 
he purpose for which the money was 
borrowed by Ramjn and the objection of 
the appeUontmust prevail. Had Raman 
bean sued on Balia's account before 1967 
he would not ha ve bean liable without 
proo, that the money had been takeu for 
the benefit of the family. A suit on the 

accouat of Balia would be time-barred now 

aud he can only be bound if the loans to 

Katnan were taken for the benefit of the 
family. 

* ac oept appeal with costs and 

restore the decree of the Trial Court. 


ALLAHABAD HIGH COURT. 

Letters Patent Arp eat No. 86 of 1921. 

June 22, 1922. 

Present!— -Sir Grimwood Mears, Kt. 
Chief Justice, and Air. Justice Pieeott 
Mahant KUBKR DAS-Plaintx^-- 

Appellant 

versus 

RAM BIN KAL WAR— Defendant— 

Respondent. 

Agra Tenancy Act [I I of iqoi) 5 . «; 7 _ 

iota and tenant—Ejectment—Non-payment of rent 
whether ground for ejectment. 

Under a compromise defendant wag allowed to 
retain possession of re tain plots of land so lone 
as hr paid the rent fixed by the compromise but if 

hC w 1 !° Pay , th ° Tent he Was liab, ° to he ejected: 

* 5 ‘®» that although the compromise was binding 
on the partus the defendant could not under 
section 57 of the Agra Tenancy Act be ejected for 

mere non-payment of rent in the absence of a 

decreefor arrears of rent as required by clause (a) 
01 the section. v ' 

Tara Singh v. Khushal Kuuwur, 28 A. 6io- a 
A. I,. J- 349; A. W. N. (1906) no. followed. ' 


Z. K. 

Appeal allowed. 

(*) 51 Ind.Cas. 712 ; 64 P. R. 1919 . 

! 2 I ’° I a< h Cas. 481 ; 174 P. 1 ,. R. I 9I5I n 3 
; x 9i5- 

3) 50 rad. Cas. 36* 48 P. W. R. 1919. 

14) 5*3 Iai. Cas. 215; jgP.L. R. 1919. 


Letters Patent Appeal from a judgment 

of Mr. Justice Stuart, dated the 9th JUav 
1921. * * 

Air. Harnandaii Prasad , for the Ap¬ 
pellant. ^ 

5 ‘ P * Sinha > for the Respondent. 

FACTS appear from the lollOwing judg¬ 
ment of Mr. Justice .Stuart: 

“The lan! in dispute is a portion 
of property held by a Nanakshahi 
endowment in the Basti Distsict. Karan- 
dass was formerly Mali ant. Upon the 
death of Karandass, Anant Dass took 
possession of the property claiming to be 
the successor 0 f Karandass. While in 
possession of the property, b e executed 
usufructuary mortgages of the land in dis¬ 
pute in favour of Ramdin Kalwar. Uday 
Bhan instituted proceedings against Anant 
Dass, claiming to be successor of Karan 
Dass. He succeeded. He thus became 
the recognized Mahant . He then sued in 
a Civil Court to eject Ramdin. The suit 
was compromised on the 30th of March 
1914 on these termsRamdin was to 
retain possession over the plots in dispute 
at a rental of Rs. 2 a high a so long as 
he paid the rent. Uday Bhan agreed not 
to eject him so long as he paid his rent, 
but in default of payment of the rent; 
Uday Bhan could e,ect him. According 
o the decision in Bhoia Nath Tewari v. 
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Snraj Bali Bai (1) there was nothing 
illegal in this arrangement. Uday Bhan 
was not entitled to eject Ram din so long 
as he paid the rent. Uday Bhan alleging 
that Ramdin had not paid the rent 
applied to the Rent Court to eject him 
under the provisions of section 58. Bocal 
Act II of 1901. The District Judge held, 
on appeal on those proceedings, that Ramdm 
could not be ejected under the provisions 
or section 58. Local Act II of 1901. He 
was of opinion that he could be ejected 
under the provisions of section 57 (c), Bocal 
Act II of 1901- He remitted the case 
for decision under the provision, of O. XBL 
r, 23, Civil Procedure Code. When the 
case went back it was found on the facts 
by the lower Appellate Court that Ramdin 
had paid no rent. The l'ower Appellate 
Court then ordered liis ejectment. He 
comes here in Second appeal. The mam 
point taken on his behalf is that he cannot 
be elected, otherwise than in accordance 
with the provisions of the Tenancy Ac * 
H-* relies on the decision in Tara Singh v. 
Khushhal Kunwar (2). Under the provisions 
of section 37 Bocal Act 

iqoi the mere circumstance that he Das 

no? paid the reat i, not sufficient to 

his ejectment. It is necessary first that 

a decree for arrears^ 

bHjected' The Respondent takes the posi- 

«« that/ »=h as Kamffin^d not 

appeal agamst ke of act ion 

daring that thereU 1 cannot take this 
under section 5 7 nt rephes to 

?h- ec n?at in the first place the order of re- 
this that in tne ^P de& , lite l y that he 

ma ?<l be ejected under section 57 !*}• 
o?lv d stated that in the opinion of the Judge 
Wrine the appeal an amendment of the 
t claiming relief under section 57 (c ) 
S be successful; and that in the «oad 
_iace under the provisions of Bocal Act ii 
orwno appeal lay against such remand 
proceedings. Chapter XUH of the Code not 
applying to Rent Courts. The contention 
of the appellant on this point must prevail. 
I agree with the learned Counsel tor th. 

appellant that the decision m Ta,a Sin S h v - 
a St. .0 Ind Cas 357I 41 A. 223J 17 A. I/. J, 130 . 

s”kj. 349 * A.W.N. (1906) 

*IO • 




Khushhal Kmw a r (2) governs the mitter. 
Tlrs decision is binding upon me as a Judge 
sitting singly. Th e compromise undoubt¬ 
edly binds the parties, but this fact does 
not render il possible for the appellant 0 
bf* ejected for non-payment of rent in the 
absence of a decree against him for arrears. 
The appeal must, therefore, prevail and tn e 
suit will stand dismissed. I have now to 
decide a point under O. XXII, r 5, Civil 
Procedure Code. Mahant Uday Bhan hav¬ 
ing died during the procpedings. appe¬ 
lant substituted the names of Anant Dass 
and Kuber Das as his representatives. TH 
appellant did not know which of the two 
was entitled to succeed as Mahant. 
to decide summarily for the purpose of th 
appeal which of the two represents him 
They are rival claimants tor the (flBce of 
Mahant . On tbe affidavit ° f Oajadhar Pal, 
which is the only evidence before me, j 
d-cide summarily, and for the purpose of 

th* appeal only. that Kuber Das >, the 

•mccessor to the deceased Uday BHan. 
The result is that this appeal is decreed 
that the suit will stand dismissed and 
that Kuber Dass will ? ay ,. hl p * 

casts and those of Ramdin in all Courts. 
Ana nt Das has incurred no costs. 

A JUDGMENT.—The point taken on behalf 

of the plaintiff-appellant is a n 
one and no doubt entitled to consideration, 
but wc are satisfied on the whole that the 
ruling referred to by the learned judge of 
this Court does govern the present case 
and that the decision under appeal was 

C °We C dismiss this 

Z. K . 
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PATNA HIGH COUNT. 

Appeal from Original Decree No. 70 

OF 1919. 

June 28, 1922. 

Present:-' Justice Sir J wain Prasad, Kt., 
and Justice Sir John Bucknill, Kt. 
JOGENDRA SINGH and others— • 
Defendants—Appellants 

versus 

Maharaja KESHO PRASAD SINGH 
— Plaintiff—Respondent. 

Bengal Tenancy Act ( VIII of 1885), 5. 120— 
Zerait land—Lease for term of years — Sub-lessee, 
position of. 

Tenancy is created by a oontract, either express 
or implied, between the landlord and the tenant, 
or by Statute. A lessee of zerait land f 0 r a term of 
years has no right to settle the land with .sub¬ 
tenants for a term exceeding the term of his ,,wn 
lease. On the expiry 0 f the term of such lease 
the rights of the lessee in the land together with 
those ol his sub-lessees come to an end. 

Binad Lai Pakrashi v. Kalu Pramamk, 20 C. 708 
(F. B.); 10 Ind. Dec (n. s-) 477. distinguished. 

Human Das r. Gulant Ali Nadaf, 57 Iud. Cas. 
3*3; X P. L. T. 184, referred to. 

Appeal from a decision of the Subordi¬ 
nate Judge, Sliakabad, dated tie 28th 
November 1918. 

Messrs. Lakshmt NaKtin Singh and 
Gottr Chandra Pal , for the Appellants. 

Messrs. Shiva Saran Lai, Kulwani 
Sahay and Nirsu Narain Sinha, for the 

Respondents. 

JUDGMENT. 

Jwala Prasad, J.—This appeal arises out 
of h suit in ejectment. 

The plaintiff is the Maharaja of Dum- 
Uou. Briefly speaking his case is that 
the land in suit measuring about 125 
bight s, situated in two tttattz.is called 
Katar and Batra, is his zerait land known 
as Deori zerait land, and was let out from 
time to time for a fixed term of years; 
the last lease was in favour of Nakchhedi 
I«al and Ram Bahadur Singh, from 1307 
to 1316; that on the expiry of this lease 
it was again given to Ram Bahadur Singh 
• under the orders o'. the Court of Wards, 
whieh was then in charge of the estate, 
for three years from defendants 

■Nos. i to 46 are residents cf the lam * village 
vlndare related to each other and they in 
Collusion and with the consent of one 
•uother took various proceedings with a 
to establish their raiyati claim to 
the-land in suit and to the prejudice of 

39 


the plaintiff, and re used to give up 
possession after Ine expiry of the lease 
in spite of the notice served upon them. 
The plaintiff, therefore, brought the pre¬ 
sent action in the Court 01 the Subordi¬ 
nate Judge of Sliahabad, for recovery of 
possession of the land in dispute and for 
mesne profits. 

The Couit below has decreed the 
plaintiff's suit for possession directing the 
amount of mesne profits to be determin¬ 
ed later on, evidence on which was le- 

■erved. 

Tbe r e were 4b defendants in th s case, 
some of them did not enter appearance 
and some did not contest the plaintiff's 
claim, and some of them claimed portions 
of the disputed lands as their gujashta 
holding. 

The defendahts, 25 in number, hove 
appealed to this Court and repeat the 
contentions which were made on their 
behajf in the Court below and disposed 
of by the learned Subordinate Judge. 
They dispute the finding of the Court 
below that the land in dispute is the 
zerait land. 

The land has been described cs zerait 
in all the kahuliyats whereby the land 
was in possession of the lessees from 
time to time. The first kabuliyat is dated 
the 20th July 1872, for 1280 to 1286, 
executed by Hari Singh. The second 
kabuliyat is dated the 27th May 1879, 
executed by Gopi Rant, for 1287 to 
1296. The third kabuliyat is dated the 
18th April 1888 executed by Nakchhedi 
Lai and Rajpat Singh for 1296 to 1306. 
The fourth kabuliyat is dated the 23rd 
June 1899, executed by Nakchhedi Lai 
and Ram Bahadur Singh, defendant No. 1, 
for 1307 to 1317. All these kabuliyats 
describe the land as zerait ol the pro¬ 
prietor, the lessee having covenanted not 
to 

“Sub-let the leasehold property on 
hatkana settlement unless the proprietor 
permit* him to do so and that on the 
expiry of the term of lease the proprietor 
shall be at liberty to settle the land with 
whomsoever he may like/’ 

The lessees were further prohibited from 
planting any tree* themselves or through 
anybody else. This was obviously with 
the object of preserving the cultivable 
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nature of tho land, for the plantation of 
such permanent trees would impair the 
character of the land f or cultivation pur¬ 
pose;. In the body of these kabuliyats 
th^ l.in j is described, in places more than 
one, as the zerait of the proprietor and 
the object of the covenants in the lease 
was to preserve that character. Ram 
Bahadur .Singh, defendant No. 1, who is 
one of the executants of the last kabuliyat 
cannot in face of these covenants in the 
document contend that the land in suit 
was not the zerait of the proprietor, or 
that he or any of the lessees had any 
right to settle the land for Terms exceed¬ 
ing those of their own. 

The Dumraon Raj Treasury chalan 
dated the <26th May 2909, shows pay¬ 
ment of rent of the land in dispute in 
the treasury of the Raj. It describes the 
land as zerait Katar and Barah Batra. 

This chalan bears the sigr.ature of lessee 
Ram Bahadur Singh, defendant No. 1. 
E/en the rent-receipts filed on behalf of 
the defendants describe the land as zerait; 
in some of the receipts the tenants have 
been described as shikmidars, in some as 
thikadars and in others as jotcdars. The 
oral evidence adduced in this case also 
shows that the land was commonly 
known as th» Deori zerait • Even the 
defendant, witness No. 2, a son of the 
former lessee, and the lessee himself fora 
pretty longtime admitted in cross-examina¬ 
tion that the land in suit is called the zerait 
land. Mr. Eakshmi Narain Singh contend¬ 
ed that the description in the kabltyats 
and in the rent.receipts only showed that 
the Badhar in which the land lies is 
called zerait, but that the land itself is 
not zerait in the true sense of the term 
as referred to in Chapter XI of the Bengal 
Tenancy Act. The learned Subordinate 
Judge has pointed out that it is true that 
iu this case the landlord has not been 
able to prove that the land in question 
was cultivated as zerait by the proprietor 
himself with his own stock and by his 
own servants for twelve continuous years 
immediately before the passing of the Act 
as is required by clause (a) of section 120; 
but that the land was recognized by village 
usage as proprietor's zerait land, as is 
required by clause (6) of the section. 


Now, two of the leases are of a period 
before the 2nd of March 1883, and these 
kabuliyats show that the land in question 
was let out as proprietors pii\ale or 
zerait land. The desertion of the land, 
therefore, in these exhibits assuming lor 
the sake of argument that it referred to 
the Badhar, 6hows the notoriety of the 
land in the locality and is evidence which, 
under the section, may be considered as 
proof of the character of the land being 
zerait. We, therefore, agree with the view 
of the Court below that the land in dis¬ 
pute has been proved to be the zerait 
land ol the plaintiff. 

Mr. Eakshmi Narain Singh then contends 
that even if the land were zerait land, the 
appellants acquired tenancy rights by 
being in possession thereof as tenants ioi 
a long period, more than twelve years 
prior to the institution of the suit. ILis 
contention is based upon the rent-receipts 
filed in this case. All these receipts are 
of the time of the lessees. There is no 
receipt of a prior date. These defendants 
claim that they were let into tbeoccupa- 
tion of the land by the lessees ol the 
Dumraon Raj from time to t.me and, 
although they did not take any settlement 
directly from the Raj, they are entitled to 
claim the tenancy right against the Raj. 
The proposition put forward by Mr. EakiLml 
Narain bin fe h appears to me to be funda¬ 
mentally unsound. Tenancy is created by 
contract, either express or implied, • bet¬ 
ween the landlord and the tenant, or by 
Statute. In the present case there wasno 
privity between the Raj and the deiend- 
ants. There was, therefore, no tenancy 
created by contract. The lessees bd no 
authority to settle the lands and to create 
raiyati interest therein. Thereioie, the 
Ihimraon Raj pxoprietcr of the land, is 
not bound by the settlement made by *ts 
lessees in excess of the rights coni erred 
upon them by the several leases. Now; 
their possession over the land for a number 
of years would not in the least create oy 
Statute any tenancy right in them 
against the Bumraon Raj, inasmuch as 
there must be at the inception a tenancy 
created by a contract between the land¬ 
lord and the tenant, and holding posses¬ 
sion of the same as a tenant or raiyat for 
a continuous period of twelve years nugW 
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tinder the Statute called the Bengal 
Teuflney Act create a right of occupancy 
against the will of the landlord. As 
observed above, these defendants dd not 
takj any settlement of the land directly 
from the Maharaja, nor was there any 
acquiescence on the part of the Rija in 
their holding possession of the land. 
After the expiiy of the lease no receipt 
has been granted by the Raj and there 
was, therefore, no recognition and conse¬ 
quently no implied contract of tenancy in 
favour of the defendants. 

Mr. I.akshml Nirain Singh relied upon 
thewellknown case of Bincii Lai Pakrashi 
v. Kalu Pramanik fi) in support of his 
contention that, although the lessees of 
the zcrait land had no occupancy tight 
themselves, and were merely trespassers 
after the expiry of the lease, yet the right 
created by them in favour of the defend¬ 
ants will be binding upon the real pro¬ 
prietor, the Maharaja of Dumraon. 1 have 
tried to quote the essence of that ruling 
in the way that Mr. L,akshmi Narain Singh 
put it so as to make it applicable to his 
contention; but th.it is not the essence 
of the ruling, nor is that principle 
deduc.ble either directly or by implica¬ 
tion from anything observed b3 r their 
lordships in that case. There the title 
was uq known. The man in possess'on 
of the subject metier and exercising 
all the powers and functions of a title 
holder made settlement With tenants who 
bona file believed that the lessor had 
title in him. It ultimately turned out that 
the lessor was only a trespasser, and 
that the real proprietor was a third per¬ 
son. Here there was no mistake as to 
fc oe rigats of the lessees who are said 
to have granted the tenancy right to the 
defendants. It was we.l known that the 
proprietor of the land was the Maharaja 

0 Dumraon. It was equally known that 
the lessees had only limited interest for 
a fixed term of years. Therefore the prin¬ 
ciple of that ruling will not apply and 
it was pointed out in a later case, which 
I appropriated in my decision in the 
case of Kuman Das v. Gulant AH Nadzf 
(2) that the case of Bind Lai Pukrashi 


& ) ao C. 708 (p. B.) to Ind. Dec. (n. s ) 477 
) 57 lad. Cas, 3 aj, x P. h, T, 184. 


v. Kalu Pramanik {1) “is an encroachment 
upon the erdinary rule of law, viz , a 
grantor is not competent to confer upon 
the grantee a belter ti tit- than what he l,im- 
self possesses and it must be cautiously 
applied -|nd is not to be extended.” The 
result will be disastrous if the decision 
in that case were extended to apply to 
the facts of the present case. A lessee 
then holding for a term of years, say lor 
five years, who after the exp.ry of that 
term ceases to hold the land, will upon the 
contention of Mr. bak-lnni ISjarain Singh 
be able to grant a permanent right ot 
tenancy to a third person without the 
permission and knowledge of the landlord. 
Noth ng will be more profitable than to 
take a lease of sl.ort term and to settle 
it on laTge premiums with third persons 
giving them permanent right of occupancy 
against the landlord. The proposition is 
preposterous. Here, the lease of defend¬ 
ant No. 1 expired in 1917 aud was 
extended by permission of the Court of 
WaTds, which then had charge of the 
property, till 1317 Fasli, After the 
expiry of the lease defendant No. 1 became 
a trespasser. All sub tenants describ¬ 
ed as shikmidars, thikadars and jotedars 
(call them by whatever terra you like) 
must also go with the lessee, delendant 
No. 1. They did not ever acquire the 
right to remain on the land even for a 
moment beyond what defendant No. 1 had. 
The title was derived from defendant No. 1, 
and the previous lessee, and tLei* title 
extinguished also with the title of the 
former. Therefore, the ient-ieceipts in 
the present case do not help the 
defendants. 

The survey entry in the Record of Rights 
was then relied upo n ; but this entry al60 
does not helx> *he defendants, for in 
respect of the Katar land the rights 
of the defendants have been described 
as qua mi zarait, and in respect of the 
land in Mauza Barah Batra the defend¬ 
ants Nos. 1 to 6 , the lessees, are shown a* 
holding the land as their bak^sht; some 
in their own possession and most of it 
in possession of the remaining defend¬ 
ants. Therefore, the survey entry des¬ 
cribed the land as zcrait and tLe bakasht 
of defendants Nos. 1 to 6 , the lessees. It 
cannot in any way support the claim ol 
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the defendants. The effect of this survey 
entry would seem to hove been nullified 
bv the decision of this Court, dated the 
27th March 1916, in a proceeding by the 
defendants against the plaintiff. The de¬ 
fendants^ ppelbnts in the present case 
disputed the right of the Maharaja to 
distrain the crops for arrears of rent 
describing the land as having been settled 
with defendant No. 1, the lessee. The 
contention of the defendants was, in that 
case as in the present one, that they 
were the tenants of the land and that 

the defendant No. 1 was tenure-holder 
and consequently the distraint proceed¬ 
ings, which applied only to the case of 
cultivating tenants, were llegally institut¬ 
ed by the Maharaja. It was held there 
thit the cultivating tenant was Ram 
Bahadur Singh, lessee, who was defend¬ 
ant No. 2 in that case, and that the de- 
fendints-appellants in the present case, 
th? appellants before us, could not claim 
to be tenants of the land as holding 
directly under the Maharaja. The leases 
in the present case were all construed 
as conferring only the right of cultiva¬ 
tion ii the land in suit upon 1 he lessees 
including defendant No. 1. In this view 
the lessee was a raiyat fora term of years, 
anda raiyat cannot createa tenancy rightin 
favour of another extending his own term. 
For all considerations we think that after 
the expiry of the lease not only the lessee 
defendant No. 1 but all the defendants, 
who may have been holding the land 
under a settlement made by him, must 
be treated as trespassers [Maltanth Jagar - 
Hath Das v. Janki Singh (3)]. As the 
landlord is, therefore, entitled to recover 
hhas possession of the land, the defendants 
are also liable for mesne profit;. 

The appeal must, therefore, be dismiss¬ 
ed with costs to the plaintiff-respondent 
o'lly who has contested the appeal. 

Now, defendants Nos. 10, 15, 29 to 315 
who are respondents in this case, say that 
they had in their written statement dis¬ 
claimed all connections with the land in 
dispute and, therefore, they are notlable 

(3) 66 Ind. Cas. 337; * Pat. 340; 49 I. A. 81 3 
P. E. T. I 97 J 35C.E.J. 506; 43 M. I4.J. 55; 26 
' C. W. N. 833; (19*2) M. W. N. 410; (1922) A. I. Pi 
, (P. CA X42; 3* M. h . T. 2 3 x (P. C.). 


to any wasilat. Their contention is that 
the concluding words in rhe penultimate 
paragraph of the judgment of the learned 
Subord nate Judge apply to defendants 
Nos. 1 to 6, who had by means of a 
sulchnama entered into an agreemenl with 
the plaintiff for reduction of the wasilat, 
and do not apply to the defendants who 
did not contest the plaintiff's elaini. No 
doubt, these defendants stated in their 
written statement filed on the 27th of 
November 1915 (corresponding to Aghan 
1323) that they weie no longer in posses¬ 
sion of the land. Therefore, it would 
seem that they are not liable lor mesne 
profits after the institution of the suit; 
but it is not cleaT whether they wete 
or were not in possession of the land after 
the expiry of the term up to the institu¬ 
tion of the suit, that is, 1320, 1321 and 
1322. The evidence on this point on 
behalf of the plaintiff was reserved. The 
defendant No. 10 (witness No. 9) examined 
himself and said that these defendants 
had given up the land from 1320. It will, 
therefore be open to these defendants 
when the plaintiff gives evidence as to 
the amount of wasilat, to show that they 
had abandoned the lands from 1320 and 
that they themselves were not responsible 
directly or indirectly for the lands not 
being in possession of the plaintiff during 
the years in suit. In any case, the other 
defendants who disputed the right of the 
plaintiff and according to the finding of 
the Court below kept him ^ out of 
possession, are liable to the plaintiff for 
mesne profits of the years in suit. 

Bucknill, J.—I agree. 


z. k. 


Appeal ditmi$i§d. 
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U»IT NARAIN LAb f. RAM LACHHIIAN RAO. 

ALLAHABAD HtGH COURT. 

SECOND ClVlI, APPEAL NO. 509 OP 1920. 

November 16, 1922. 

Present /—Mr. Justice Rafique and 
Mr. Justice Lindsay. 

UDIT NARAIN LAL and another— 

Plaintiffs—Appellants 

versus 

RAM LACB.RMAN RAO and others— 
Defendants—Respondents. 

Custom — Pre-emption — Co-sharer—Hindu widow, 
position of—-Association of stranger in suit, effect 

°r. 

The widow of a c 0 -parcener in a joint Hindu 
familv i» only entitled to maintenance and has 
no interest in the joint family property which 
Would Confer upon her status of a Co-sharer. 

A plaintiff who has in himself a right to claim 
pre-emption ’nay lose that right^ by joining in a 
suit along with a parson who is a stranger to 
the property and has no such right. 

Karan Singh v. Muhammad Ismail Khan, 7 
A 8 ( 5 o; A. W. N. (1885) 247; 4 lnd. Dee. (N. s.) 
945, followed. 

Appeal against a decree of the Sub- 
Judge, Basti, dated the 30th January 
1920. 

Messrs. Iswar Seiran and P. L. Banerji, 
for the Apoellants. 

.Messrs. K. N. Katju and S. P. Sinha, 

for the Respondents. 

JUDGMENT.—We have heard the learned 
Counsel in these appeals and are of opi¬ 
nion that they must fail. The point for 
decision seems to us to be covered by 
authority. 

The facts of the case as found by the 
Court below may be briefly stated as 
follows. 

One Mahadeo Prasad had three sons 
Kando Prasad, Brijnandan, and Newal 

Rai. 

According to the pedig fe e the line of 
Brijnandan had become extinct. The first 
plaintiff in the case, Udit Narain Lai, 
is the son of Kando Prasad, and the 
second plaintiff is Musamm'it Ram Kali 
who is the widow of Suraj Prasad son 
of Newal Rai: Smaj Prasad is said to 
have died in 1904. lt is to be noted that 
Suraj Prasad lett surviving him a brother 
named Harbans. 

These two plaintiffs joined in a suit for 
pre-emption claiming a preferential right 
on the ground that they were co-sharers 
in the village. 


Their suit lias failed On the grounds:— 

(1) That Musammat Ram Kali is not 
a co-sharer in the village but, for the 
purposes of pre-emption, a stranger; 

(2) That Udit Narain Lai although he 
is a co-sliarer in the village has lost bis 
right for pre-emption by joining with him 
a stranger in the present suit. 

These findings are based upon the 
following considerations. It was pleaded 
in the Courts below that Suraj Prasad 
and his brother Haibans were members 
of a joint Hindu family and that con¬ 
sequently when Suraj Prasad died in 
1904 the whole of his interest in the prop¬ 
erty passed by survivorship to Harbans. 
It was pointed out that this being so 
Musammat Rani Kali could not claim to 
have any interest j n the property as a 
co-sharer. She might under the Hindu 
Law be entilled, as the widow of Suraj 
Prasad, to maintenance, but it was held 
that she had no interest which would 
confer upon her the status of a co-sharer. 
This finding as to the position cf 
Musammat Ram Kali was supported by 
reference to a case which was decided in 
Karan Singh v. Muhammad Ismail Khan 
(1). We are satisfied that the lower 
Appellate Court was right in followirg this 
judgment and there is no ground for dis¬ 
tinguishing between that case and the 
present case. 

This case is also an authority for the 
proposition that a plaintiff who lias in 
himself a right to claim pre-emption may 
lose that right by joining in a suit along 
with a person who is a stranger to the 
property and has no such right. It 
seems to us, therefore, that the view 
taken by the Court below is full} sup¬ 
ported by the authority just referred 
and from which we see no reason to 
differ. The result is ihat both the 
appeals fail and are dismissed with costs 
including fees in this Court on' the higher 
scale. 

Appeal dismissed. 


z. K. 

(1) 7 A. 860; A. W. N. (1885) 247; 4 lnd. Dec. 
(if. s.) 945- 
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GOTlN&LAI.BANSli.Al, *. BAN3ILAL MOTILAL. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction appeal 

No. 51 of 1921. 

August 5. 1921. 

Present: —Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shah. 
GOVINDLAL BANSILAL and another 
—D efe ndants—Appellants 

versus 

BANSILAL MOTILAL—PLAi ntifF— 

Respondents. 

Letters Patent ( Bom .), cl. 12, interrelation of 
—Partition suit—Portion of property outside Court's 
jurisdiction—Grant of leave—Discretion of High 
Court. 

Clause 12, Letters Patent (Bom.;, contains 
no territorial limitation as to the situation of 
immoveable property outside the local limits of 
the original jurisdiction of the High Court which 
has power to grant leave in a partition suit if 
a part of the property is situate wi.hin -Uch 
limits and urder the circumstances o! the case' 
it is appropriate to do so. (p. ©40,001. x.J 

In a suit brought by a person claiming parti¬ 
tion of prop;Tty situate in British Incia, appli¬ 
cation mr-de by the defendant asking lor leave 
under clause 12 Letters Patent, to file a counter¬ 
claim for partition 0 f the properties outside 
British India cannot be granted, where the 
chances of the parlies being willing to parti ion 
the property, in case the Court j asses a parti ion 
decree, appear to be remote and the leave if 
granted would defer tlie final decision of the 
points at is. ue b' tween 1 he part i( s. [p. 9 ? 7 » c oL 2 ■] 

Per Macleod. C. /.—Where part ot the property 
in a parti ion suit is outside Bri ish India the 
Courts would be slow to grant have, so that the 
High Court c ould exercise jiri» htion over such 
property as undoubtedly oifficulties would air-<- 
in execution ef any decree that might be pa:Md 
in the sni'. unless all the parties were agr. ed 
that the Courts should extreie jurisdiction and 
that they would assi.xt in carrying out the terms 
of the decree that would be passed in the suit. 

fp. 937 . col- *-l 

Mr. Desai, for the Appellant. 

Mr. Bahadurji, Acting Advocate-General, 
for Respondent No. 1. 

Mr. Desai, (with him Mr. Mulla, for 
Respondents Nos. 2,6 and 7. 

Mr. Munshi, for Respondents Nos. 
3, 4 and 9. 

Mr. Bahadurji, Acting Advocate-General, 
with him Mr. Taraporevala , for Respondent 
No. 8. 

JUDGMENT. 

Maoleod, 0. J.— Th s is an appeal from 
the decision of Mr. Justice Pratt dismiss¬ 
ing an application by the first defendant 
in the suit for leave to file an additional. 


written statement. The suit was filed in 
1917 by Bansilal Motilal. Ihefalher of the 
first defendant, asking for a declaration 
that all the properties in the hands of 
Mol Hal Shi vial at his death were 
ancestral joint family properlits, and 
passed on his death by survivorship to 
the plaintiff and defendants Nos. I to 5 
and defendants Nos. 8 and 9, and that 
all the propert'es in British India mifht 
be partitioned amongst the plaintiff and 
the other members of the joint family 
entitled thereto bv and under the directions 
of this Hon’bJe Court. Clause U of the 
plaint is as follows:— 

“ The first defendant resides and part 
of the properties both moveable and im¬ 
moveable are situte and the cause of 
action has arisen in Bombay within the 
jurisdiction of this Hon'ble Court ard 
the plaintiff submits that, with leave 
granted under clause 12 of the Letters 
Patent, this Hon'ble Court will have 
jurisdiction to try the suit and to order 
partition of all the joint family properties 

situate in British India." 

Leave was giarted under clause 12 of 

the Letters Patent. * 

The first defendant in film? his written 

statement in clause 12 said: 

“This defendant submits that as the 
condition precedent to any portion of the 
joint ancestral properties situate or lying 
in British India being given 1 o Ihe plaint¬ 
iff towards his *hare, he may be ordered 
to bring into hotchpot all the properties 
in his possession at Hyderabad ar.d to 
account for the same* This defendant 
submits that ii either on account of the 
professed inability of theplamtiff orother- 
wise the said Hyderabad properties carnot 
be brought irto hotchpot the part tion of 
the said joint family properties should be 
so effected as to allot to the p’amtiff and 
the eighth defendant (should she be held 
entitled to a share) for their respective 
shares properties of sufficient value out 
of those situate and lying at Hyderabad." 

A co~s : derable amount of the fam ly 
properties both moveable and immoveable 
are in Hvderabad outsile British Irdia, 
and a’l attempts to deal with those pro¬ 
perties by n eans of a Receiver appointed 
by this Court have not availed the par¬ 
ties, so that at the present moment this 
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Court can exercise no control whatever 
over the properties in Hyderabad. The 
parties agreed that the Receiver appoint¬ 
ed by this High Court of Bombay should 
file a suit in the Hyderabad State ask ng 
that be might be ent tied to take posses¬ 
sion of all the propert ; es of the deceased 
within the Hyderabad territor.es and to 
manage them. That suit was dismissed, 
and tne decision dismissing the suit was 
affirmed in appeal. The result, therefore, 
is that at present in regard to the pro¬ 
perty in Hyderabad State there is a 
deadlock. The plaintiff says that is due 
to the attitude adopted in Hyderabad, 
not of the plaintiff himself, but of the 
authorities, and it is also due to the 
iudicial decision of the Highes* Court of 
Appeal in the State subject to the final 
decision ot the Judicial Committee. The 
decision of the Court of Appeal was given 
on the 7th March 1921. 

This application was made on tie 1st 
of April 1921. The additional written 
statement sought to be filed was declared 
on the 21st February 1921. Now the 
reason riven for the application for filing 
an additional written statement was to 
the effect tint the first defendant wished 
to include in the additional written state¬ 
ment a counter-claim which, if treated 
on the same fooling as a plaint, could, 
with leave granted under clause 12 of the 
betters Patent, come within the jurisdic¬ 
tion of this Hon’ble Court. In the additi¬ 
onal written statement the first defend- 
ant counterclaimed that all tbe joint 
family properties situated in British 
India and in the territories of His Ex¬ 
alted Highness the Nizam and the income 
thereof and the properties at Nagaur and 
in any other Native State might be 
partitioned by this Hon’ble Court as 
contended for by the first defendant in his 
written statement dated the 15th January 
1919; that the plaintiff might be oraered 
to render an account of the income of the 
immoveable properties situated in the 
tirritories of His Exalted Righre s the 
N zim and the outstanaings due in the 
said territories on the footing of wilful 
default, and for further and other relief 
which it is not necessary to set out in 

detail. 


The application was dismissed by the 
learned Judee 01 the ground that when 
in a suit for land leave is asked for because 
only part o f the land is within local limits, 
the remaining port on of Ihe land must 
be within the limits of the Presidency 
of Bombay, and it would necessarily 
follow from that, that according to the 
view taken by the learned Judge, this 
Court has no jurisdiction to entertain a 
suit for partition of land outside British 
India, even though part of the estate is 
within the local limits of the ordinary 

original civil jurisdiction. 

Now the proper construction of clause 
12 of the Letters Patent has been a con¬ 
stant subject for discussion. On the 
one hand it has been argutd that in a 
suit for land or other immoveable pro¬ 
perty', unless the whole of the land or 

immoveable property is wholly within the 

jurisdiction, the Court has no jurisdiction 
to try the case; the other construction is 
that, if part of the land or immoveable 
property is situate within the jurisdiction, 
then in case the leave of the Court shall 
have been first obtained the Court will have 
jurisdiction to try the suit. In Balaram 
Bhiskarji v. Rimchandra Bh^skatji (i) the 
plr.intiff sued for partition of certain 
property, alleging it to he joint family 
property, consisting of a house in Bombay 
and. certain fields at Vavla in theThana Dis¬ 
trict. It was held that as to Vavla pro¬ 
perty the Court had no jurisdiction because 
the leave bad not been asked for under 
clause 32 of the Letters Patent. Mr. 
Justice Candy considered the construction 
of clause 12 of the Letters Patent. He 

saia (page 9 ^ 5 ): , . 

M The uni f orm practice ot tne tnree 

High Courts at Bombay, Calcutta and 
Madras has apparently been to reed that 
clause as if it ran as follows.. ••(«) In the 
case of suits for land or other immove¬ 
able property, such land or property shall 
be situated either wholly, or, ia case the 
leave of the Court shall have been first 
obtained, in pari within the local limits of 
the ordinary original jurisdiction of ihe said 
High Court.- 1 contess, were the matter 

res Integra, I 

the correctness of the above construction, 

(!) 22 B, 922; 11 Ind. Deo. (N. S.) 1198. 
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but there are obvious difficulties m what- 
ever way we regard the clause, and I am 
not prepared after this lapse of time to 
question the uniform practice of all the 
Courts.” 

Therefore, it was at that time cons* 
idered by the decisions of the Courts of 
Calcutta/ Madras and Bombay that 
clause 12 of the Letters Patent with 
regard to suits for land should be given 
the wider construction. 

In Vaghogi Kuverji v. Cantaji Bomanji 
(2) it was held that the suit was a suit 
for land, but it was a suit for land entirely 
outside the local limits of the jurisdiction 
of the High Court, and. therefore ordinarily 
speaking, the question would not arise what 
construction should be applied to clause 
12 of the Letters Patent. But Sir Lawr¬ 
ence Jenkins said (pages 253-254): 

“It is some times overlooked that under 
section 12 of the Letters Patent leave is 
only required where the cause of action 
shall have arisen in part within the local 
limits of the ordinary original jurisiction of 
the High Court: in no other case is there 
any power or need to give leave under the 
section.*’ 

B'llaram Bhaskarji v . Ramehandra Bhas- 
karji (1), was referred to hasdeciding.that 
in a partition suit the Court has no jurisdic¬ 
tion over land outside the local limits. 
But, with all due respect, what was heldin 
Balaram Bhaskarji v. Ramchatidra Bhaskar¬ 
ji (1) was that the Court had no jurisdic¬ 
tion with regard to the land outside the 
local limits unless lea ve had been obtained 
to sue under clause 12 of the Letters 
Patent. 

In Bachoo Harkisondas v. Nagindas Bhag- 
wattdas (3) the suit was for partition of 
property which was partly within the local 
limits of the jurisdiction and jjartly outside 
but not outside British India. Leave was 
obtained under clause 12 of the Letters 
Patent. But when the case came on for 
trial before me on the Original Side, it was 
faintly argued that the Court ha d no power 
to grant leave under clause 12 in the case 
of a suit for land parily within and partly 
without the jurisdiction, and following the 

I « 

(2) 29 B. 249; 6 Bom* L. R. 958. 

(3) 2 3 Ind-Cas. 9l2{ I*. R. a«3*. 


decision in Bala ram Bhaxkarjl v. Ram- 
chandra Bhaskarji (1) and other decisions of 
the Calcutta and Madras High Courts, I 
held the Court could grant leave under 
clause 12 in suits for land where the land 
was partly within and partly without the 
jurisdiction, and although the case was 
taken first to the Court of Appeal and then 
to the Privy Council, no further aigument 
appears to have been raised on the question 
what is the proper construction of clause 
12, and it might safely be presumed that, if, 
as a matter of fact the Court had no juris¬ 
diction to grant leave in the case of a suit 
for land partly within and partly without 
the jurisdiction, even if the parties did not 
raise the point, the Court must have taken 
the point, and the suit would have been 
held to be bad. 

But the learned Judge considered that the 
land outside the local limits must still be 
within the local limits of the Presidency of 
Bombay. He refers to section 9 of the 
Indian High Courts Act of 1861, recited in 
the preamble of the Letters Patent. But 
I cannot see that the preamble in any way 
fetters this Court in construing clause 
12 of the Letters Patent which directs that 
in the case of a suit for land or immove¬ 
able property, if part of the land is within 
the local limits, then the suit can proceed 
provided leave of the Court has first been 
obtained. Whatgivesthe Court jurisdic¬ 
tion is, first, that part of the land is within 
the local limits; and, secondly, the fact 
that lea ve has been granted. The question 
of granting leave is purely a question for 
the discretion of the Court and it will be 
considered according to the facts of each case 
whether it is advisable that leave should 
be granted. In ordinary c^ses leave is 
granted practically a s a matterof course, un¬ 
less either the portion of the land or the 
part of the cause of action inside the 
local limits is so tiifling that it is not 
desirable that the suit should be tried in the 
High Court. It is open to the defendant to 
apply for a revocation of the leave granted, 
and if the defendant can show that the 
Court had no power to grant leave, then 
no doubt that application should be made 
at the earliest opportunity; as if the Court 
had no power to grant leave, that is fatal 
to the suit. But if it is merely a ques¬ 
tion of discretion, whether or not Uavt 
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should be granted, it is open to thi 
defendant to ask the Court to exercise 
its discretion against the plaintiff 
according to the circumstances of the 
case; and undoubtedly where part of the 
roperty in a partition suit is outside British 
ndia, the Courts would eertainly be 
very slow to grant leave, so that the Court 
could exercise jurisdiction over such prop¬ 
erty, as Undoubtedly difficulties would 
arise in the execution of any decree that 
might be passed in the suit, unless all the 
parties wereagreedthat the Courts should^ 
exercise jurisdiction and would assist in 
carrying cut the terms of the decree that 
would be passed in the suit. 

The question really then in this case 
seems to me to be, whether, on the facts 
which are now presented to u-,, it is advis- 
ablethat leave should be granted to the 
defendant to file this counterclaim which 
asks for partition of the properties outside 
British India, considering tb e very con¬ 
tentious attitude which is taken by the 
plaintiff and his wife, the eighth defend¬ 
ant, and the decision of the Hyderabad High 
Court which has decided that it will not 
allow the Receiver to continue a suit filed 
with tne consent of all the parties with 
the object of getting possession of the 
properties in Hyderabad. I think, speoking 
for myself, that, in the first instance, the 
Court would have power to grant leave in 
a partition suit where part of the property 
is outside British India. But the question 
whether its discretion should be exercised 
in favour of granting lea ve, no doubt, can 
be raised before the hearing, and while 
there may be case3 where a Court would 
leave the matter to be decided at the 
hearing, there may be other cases where the 
Court would decide the question against 
the party asking for leave at once. Of course 
If the leave is granted, still that does not 
prevent the Court at the hearing deciding 
that no direction should be given with 
regard to property outside the jurisdiction 
but that the parties should he left with 
regard to that property to a separate 
suit. I cannot exclude the possibility of 
a partition suit being filed in which all 
the parties are anxious that the joint 
family property wherever situate should 
be divided according to law, and are 
wilMng to assist the Court in such a 


division. Iam not prepared to say, if 
the parties were so willing, that the 
Court would have no jurisdiction what¬ 
ever to order partition in cases where 
the properties were in part within the 
local limits even if the remainder of the 
properties were outside British India. 
But in this case, if the Court granted 
leave, the chances of the parties 
being willing to partition the property 
in the ease of the Court passing a parti¬ 
tion decree appear to me to be rather 
remote, and as Ihe plaintiff and the 
eighth defendant^have asked ns to decide 
the question with regard to leave on 
its merits at this stage, I think we have 
to consider what the chances can be, 
on the facts presented to as at present of 
their attitude changing when the suit actual¬ 
ly comes on for hearing. Certainly it is a 
question which should be decided as soon 
as possible. Otherwise if leave is grant¬ 
ed the suit after a considerable time 
will come on for hearing, and the Court, 
seeing the obvious difficulties in the 
way of granting a partition decree which 
would have no possible chance of being 
executed, will probably confine itself to 
the properties within the jurisdiction or 
certainly to the properties within British 
India, and leave the parties to partition 
the properties outside British India 
as best they might in other pro* 
ceedings I think, therefore, as this ques¬ 
tion has come before ns for argument 
at this stage we should be only delay¬ 
ing the final decision with regard to 
partition of all the properties if we 
allowed leave to be granted. 

I do not think that the decision in 
Ramacharya v. Anantacharya (4) can be 
taken a,s laying down any thig in opposi¬ 
tion to what I have said. That was a 
suit fer partition filed in the First 
Clas9 Subordinate Judge’s Court at Satara. 
The defendants pleaded that the plaint¬ 
iff should bring inta hotchpot certain 
family property at Gwalior. Admittedly 
the suit being filed under the Civil Pro¬ 
cedure Code, the Satara Court had no 
jurisdiction to deal with property at 
Gwalior. But the Court was asked to exer- 


(4) 3,3*01 f Ind. Dm, (n. #.) 7*8. 
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cise its authority against the plaintiff in 
personam, and f\ir. Justice Telangsaid: 

“Here the property alleged to be family 
property lies outside the jurisdiction of 
tbis Court and indeed outside British 
India. It is plain that the Court has 
no jurisdiction and no machinery for parti¬ 
tioning that property. Such jurisdiction 
and machinery axe wanting in exactly the 
same way whether the suit is one like 
Dada Naik's case, where tbe plaintiff, in 
the first instance, claimed partition of 
property outside the jurisdiction, or 
whether it is like the present case where 
the defendant asks that property should 
be brought into hotchpot for purposes 
of division although it lies outside the 
jurisdiction. It must, therefoie, be futile 

to call on the plaintiff to bring that prop¬ 
erty into hotchpot for purposes of parti¬ 
tion.But it is said that although the 

Court cannot make partition of proper y 
in a fore : gn jurisdiction it may never¬ 
theless take such property into its calcula¬ 
tion and award to the plaintiff in posses¬ 
sion so much only of the propert> in 
British India as will equalize the shares of 
the plaintiff and defendant. In the hist 
place this is doing indirectly that wh*ch 
the law says may not he done directly. 
Secondly, it excludes a plaintiff who has 
property in a Native State, for no ioult 
of his own, from what . ordinarily would 
be hi* proper share in properties in British 
territory. And thirdly, in the event of 
the property in British territories being 
less than that in tbe Native State, it will 
exclude him from all share or benefit 
out of the former property. It appears 
to me that these results are much more 
inequitable than the results of refusing to 
entertain jurisdiction in any way, direct 
or indirect, in relation to the property m 
Native States.” 

The' circumstances here are different, 
hut I do not wish at this stage of the 
proceedings to say anything that might 
affect the decision of the Court whxh 
bear* this suit on the question with 
regard to hotchpot, which will no 
doubt be raised under the written state¬ 
ment of the first defendant which has 
already been filed. I think, therefore, 
that the decision of the learned Judge 
must be confirmed, but not 4>nthe ground 
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on which the original application was dis¬ 
missed. I think that the Court should 
exercise its discretion in not granting 
leave in this case, as it will only tend to 
defer the final decision of the points at 
issue between the parties whereas if the 
question with regard to the partition of 
properties outside British Ind'a is at this 
stage excluded from the cognizance of the 
Court, then the parties may be able to 
come to some decision with regard to 
those properties, which they could not 
possibly do as long as the question of 
partition is pending in this suit. The 
appeal is dismissed with costs in favour of 
the plaintiff. The other parries to pay 
their own costs. 

Shah. J.— I concur in the order pio- 
posed by my Lord the Chief Justice. 
Having regard to the importance of the 
case a n d to the arguments which we 
have heard, I desire to state briefly 
the grounds 0:1 which it seems t 0 me 
that the leave applied for should be 
refused. I need not recapitulate the 
facts which have been stated in the 
judgment just delivered. The point 
with reference to which various argu¬ 
ments have been urged is, whether, 
as regards the counter-claim made by 
defendant No. 1 for the partition of im¬ 
moveable property situated in the domi¬ 
nions of His Exalted Highness the Nizam , 
leave under clause 12 should be grant¬ 
ed. The first question that frisesreates 
to the construction of clause 12 of the 
Amended Betters Patent. On the one 
hand it is contended that clause 12 
limits the jurisdiction of the High 
Court in the ca s e of land or other 

immoveable property to property 

situated within the limits of the 
ordinary original jurisdiction of tbis Court 
and that no leave can be granted as to 
the part of the property situated outside 

Bombay. On tbe other hand, it is urged 

that sucb a limited construction has been 
consistently rejected by the Hich Courts 
L India, and that on the proper read « 
o' the clause there is to justificationior 
that restricted reading. x . co not desire 
to discuss the cases on this point in d- 
tail I may refer to the decision to 
BaUiram Bhaskarji v. Ramchandra 
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Bhaskafji ( i) in which so far bock as 
1898 Candy, J. accepted the view that 
in case the property was partly situate 
in Bombay and partly outs’de Bombay, 
with leave obtained, the Court would 
have jurisdiction to deni with the pro¬ 
perty outside Bombay in the suit. 
Thereafter certain observations of Sir 
Lawrence Jenkin, C. J in Vaghogi Kuverji 
v. Oamnji Bomanji (2), have been relied 
upon as conflicting with this reading of 
clause 12. No doubt if those observations 
are re id without reference to the context 
and without relation to the facts of the 
case, they are susceptib’e of being read 
in that manner. But, on a consideration 
of the whole judgment in that case, I 
do not think that the current of decisions 
on that po ut was intended to be over¬ 
ruled. It is also clear that the point 
now under consideration did not arise in 
that case. The question was raised in the 
case of Bachoo Harkisondas v. N a gin da s 
B hag wandaS (3), the decision tiler eon be¬ 
ing at page 269. The property there was 
partly situated in Bombay and partly 
in the District of Thana outside Bombay, 
and leave was granted. It is true that the 
point was not raised before the Court of 
Appeal or the Privy Council when the 
case came to be dealt with on the merits 
by them. But the case affords an in¬ 
stance in which the wiaer construction 
was acceptea and the restricted construc¬ 
tion definitely rejected by the Tri^l Court 
without any objection being taken 
by the parties in the Court of Appeal 
here or before the Privy Council. A 
reference has been made to the case of 
Hxrendra Lai Roy Chowdhuri v. Han 
Dasi Debi (5). as practically deciding 
this point in the same sense. It has 
been suggested on behalf of the appellant 
in the course of the argument that by 
necessary implication their Lordships of 
the Privy Council have accepted the view 
of clause 12 which has so far been taken 
by the Indian Hich Courts. It is urged 
by way of reply with reference to this 


(5) 23 Ind. Cas. 637; 41 I. A. no; 16 Bora. X. 
400; 27 M. I#. J. So; (1914) M. W. N. 462; 16 
M. L. T. 6; 18 C.-W. N. 81 7 ; 'iq C. L- J. 484; 12 
A. I<. J, 774J x I,, w. 1050; 4X C. 972 ( p * C.). 


decision that the point was not raised, 
and a decision on the point could not 
be spelled out by implication. That may 
be perfectly true. But apart from that 
case it seems to me thit the case 
of Bachoo Harkisondas v. Nagindas 
Bhagwandas (3) is a direct instance in 
point; and having regard to the course 
of the decisions, it seems to me that so 
far as this Court is concerned the con¬ 
duction of clause 12 so far accepted 
must be taken to be the true construc¬ 
tion. The restricted reading would 
involve the result ihat this Court would 
have no jurisoiction to deal wilh my im¬ 
moveable property situated outside 
Bombay, wh'le a Subordinate Judge in the 
mo fit sail would be able to entertain a 
partition suit even though a part of the 
immoveable property may be situated 
outside his jurisdiction any where in British 
India under sections 16 and 17 of the 
Code of Civil Procedure. I do not think 
thattte jurisdiction of this Court was 
intended to be so restricted or that it is 
in fact so restricted. 

That being so, it follows that this Court 
has the power to grant lea'e, if under 
the circumstances of the case it is appro¬ 
priate to do so. With regard to that the 
facts, broadly speaking, are that the 
plaintiff has fJed a suit in this Court for 
partition of property in British India, 
including imtnoveal le properties situated 
in Bombay, and for a declaration in re¬ 
spect of all property including property 
situated outside British Ii.dia with leave 
obtained under clause 12. Among the 
various points raised in defence, one is 
that the whole property situated outside 
British India should be brought into 
account before partition of the property 
in Brit sh India could be effected. The 
counter-claim which is now made is, to 
a certain extent, a re-assertion of the 
point which was raised in the written 
statement o!: defendant No. 1. During the 
interval, however, the parties have not 
been able to see their way to take up 
a pos‘t : on which would render it possible 
to partition the whole fropeity at one 
time. Having regard to the facts, so far 
as they have transpired, it is difficult to 
believe that any usefuj purpose could be 
served by now allowing leave with re- 
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ference to the counter-claim to property 
situated outside British India. 

There is one general consideration with 
reference to the granting of leave when, 
as in this case, the property is situate 
not only outside Bombay but outside 
British India, viz., whether this Court 
would have any jurisdiction to deal with 
pro ierty situated in a foreign territory. 
It has been urged on behalf of respond¬ 
ents IN os. i and 8 that this Court ha9 
no jurisdiction in any case to deal with 
property situated in a foreign territory in 
a partition suit in which immoveable prop¬ 
erty is concerned ; aud in support of 
that contention the decision in Ram 
Chandra Dada Naik v. Dada Mahadev 
Naik (6), the remarks in Jairam Narayan 
Raie v. Atmaram Narayan _ Raje (y) . and 
Vaghogi Kuverji v. Camaji Botnanj (2.) 
and the decision in Ramaoharya v. 
Anantacharya (4) have been relied upon. 
In this appeal, however, I do not pro¬ 
pose to decide this question. It is con¬ 
ceivable that in some cases it may be 
possible for this Couit to deal with a 
partition suit in such a manner as to effect 
a partition once for all of all the property 
inclusive of the property situated, in a 
foreign territory. As to the possibility of 
such a case arising I do not desire to 
raise any doubt. Tn such a case the point 
whether the Court has j urisdiction or not, 
if raised, would have to be dealt with 
by the Court, when the decisions and the 
observations, to which I have referred, 
would have to be considered. At the 
same time these cases suggest a fairly 
general consideration to be borne in mind 
in determining whether it is proper to 
grant leave in a particular case. Without 
expressing any opinion upon the question 
as to whether it is an invariable rule that 
in no case can this Court deal with prop¬ 
erty situated in a foreign territory in a 
partition suit, I am satisfied on the 
facts of this case, that the leave has been 
properly refused. It is true, as contend¬ 
ed by the appellant, that clause 12 
contains no territorial limitation as to the 
situation of the immoveable property 
outside the local limits of the original 

(6) 1 B. H. Q. r. App. nxxvi. 

(7) 4 S* Ind, Dee, (ir. *.) 83*. 
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jurisdiction of this Court. For the pur¬ 
pose of granting leave, it is sufficient, 
according to law, if a part of it is situat¬ 
ed within such limits. But the Court has 
to exercise its discretion in granting leave 
under that clause, with reference to the 
facts of the case. Though the fact that 
the plaintiff has obtained leave under this 
clause is a circumstance in favour of the 
appellant, so far as the present point is 
concerned, I think that on the whole the 
leave aske 1 for should not be granted. 
n ^ - A ppeal dismis sed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1585 of 

1920. 

November 16, 1922. 

Present: —Mr. justice Rafique and 
Mr. Justice Lindsay. 

Syed I'AzaL HAQ—Defendant- 

Appellant 

versus 

AZIZ HASAN and others—Plaintiffs 

—RESPONDENTS. 

Custom — Pre-emption —AVajib-ul-aiz, entry in 
—'Bhai and baradarzadah, meaning oj. 

Tho words "bhai" unJ “baradarzadah are gc neral 
terms and apply in Ihe Urdu language to much 
more distant, relations than in any other lniiguag*, 
and imlude all members of the fame family. 

[p. 940, col. 1.] . , 

Second appeal against a decree of the 

D ; strict Judge, Allahabad, dated the 15th 
June 1920. 

Mr. Mukhtar Ahmad for Messrs. Iqbal 
Ahmad and Haider Mehdi, for the 

Appellant* __ 

Mr. M.A. Aziz for Dr. 5. M. Sulatman, 

for the Respondents. 

JTJDGMEKT.> — The dispute between the 
parties to this appeal relates to the inter¬ 
pretation of the words “bhai” and bara- 
darzadah” It is contended on behalf 

of the defendant-appellant.the vendee, that 

the words “bhai” and “ baradarzadah 
in the wajib-ul-aiz mean own brother 
and the son of the own brother, and that 
they cannot be extended to mean any 
other relatives. 
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It appears that one Musammat Saidun- 
missa executed a deed of sale in favour 
of Musammat Reaz-un-nissa and the latter 
in her turn conveyed the property to one 
Sayed Fazal Haq. Thereupon Aziz Hasan, 
Musanunat Rahmat-un-nissa Bibi and 
Waqar-un-nissa Bibi sued to recover pos¬ 
session of the property from Fazal Haq 
on the allegation that they had a pre¬ 
ferential right to get it. They alleged 
that they were of the same family as 
*Musanunat Said-un-nissa and, therefore, 
under the terms of the wajib~ul-arz had 
a preferential right to the property as 
against a stranger. The Court of first 
instance dismissed the claim holding that 
the plaintiffs were too distantly related 
to Musammat Said-un-nissa to fall under 
the terms " bhai’’ and “ baradarzadah .' 

On appeal the learned District Judge 
disagreed with the First Court and held 
that the words “bhai" and ‘ baradarzadah' 
U 3 ed in the wajib-ul-arz did not mean 
the own brother and the own brothers 
son only,but had a larger significance. 
He was of opinion that the said words 
meant the members of the family of the 
vendor including thereby distant relatives 
also. The decree of the First Court was 
accordingly reversed and the claim of the 

plaintiff was decreed. 

The vendee in second appeal before 
ns repeats the argument which found 
-favour with the learned Munsif. Accord¬ 
ing to the appellant the words “bhai’ 
and " baradarzadah ” signify and can 

only signify an own brother and an 
own brother's son. 

We do not think that the contention 
for the vendee-appellant is correct. “Bhai' 
and “ baradarzadah " are general terms 
and apply in tne Urdu language to 
much more distant relations than in any 
other language. The vendor Musammat 
Said-un-nissa and the plaintiffs are descend¬ 
ed from a common ancestor, of the name 

’ of Basn Mian. One of the plaintiffs and 
the vendor are in the same degree of 
. descent from Basu Mian. We think that 
the plaintiffs have a preferential right 
to a stranger on the terms of the wajib- 
ul-art. The appeal, therefore, fails and is 
f dismiased with costs. . 

J 5 * X. 

Appeal dltmmd.- 


BOMBAY HIGH COURT. 

Ok iginal Civil Jurisdiction Appeal 

No. 51 OF 1921. 

December 16, 1921. 

Present!— Sir Norman Maeleod, Kt., Chief 
Justice, and Mr. Justice Shah. 
GOVINDLAL BANSILAL— Appellant 

versus 

BANS! LAL MOTILaL— Respondent. 

Civil Proceduie Code (Act V of 1008), s. no 
(3).— Appeal to Ptivy Council — Discretion, exercise 
of, by High Court—Substantial question oj law. 

The question of the c x< rcise of its discretion 
by the High Court docs not involve a julstantial 
question of law within the m* aning of section no 
(3) of the Civil Procedure Code, so as to justify 
a certificate that the case is a fit one for appeal 
to the Privy Council, [p. 94 2 * c °b 1 •] 

Application for leave to appeal to l >r i\ > 
Council against the decision of Mr. Justice 
Maeleod, C. J.and Shah, J. and printed as 
77 Ind. Cas. 934. 

Sir ThomasStrangman, Advocate-General, 
for the Appellant. 

Mr. Tara po revalla , for Respondent No. 1. 

Mr. Jinnah, for Respondent No. 2. 

Mr. Munshi, for Respondents Nos. 3, 4 
and 5. 

JUDGMENT. 

Maeleod, C. J.— This is an application 
for a certificate for leave to appeal to 
the Privy Council. The first defendant 
wished to file a counter-claim at a very 
late stage of the case, and two questions 
arose: (1) whether the Conrt had juris¬ 
diction to accept the counter-claim; 2nd 
(2) whether, if it had jurisdiction, it 
should exeTcise its discretion ir granting 
leave under clause 12 of the Letters 
Patent. This Court held it had jurisdic¬ 
tion to entertain the counter-claim if it 
was considered on the facts of the case 
that leave should be granted, but con¬ 
sidering the particular facts of the case 
it came to the conclusion that leave 
should not be granted. The question, 
therefore, arises whether this is a case 
which should be certified as a fit one to 
appeal to the Privy Council; and it can 
only be so if the appeal Involves some 
substantial question of law. It has been 
argued by the appellant that because he 
had a question of law decided in his 
favour, therefore, the appeal involves »ome 
substantial question of law. 

Reliance for that proposition has been 

placed an the case of Moran v. Min* 
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Bibee (1). But, with due respect, that is 
? proposition which should not, consider¬ 
ing the facts of this case, be ajplied. 
The only ground of appeal which the 
appellant could have, it the appeal was 
taken to the Privy Council, would be 
that the Court bad wrongly exercised its 
discretion in refusing to grant lea\ e, and 
as soon as his appeal was opened the point 
would be taken that the question of the 
exercise of its discretion by the lower 
Court did not involve any substantial 
question of law. No doubt, if the appeal 
is once admitted and opened for argu¬ 
ment, then the question oi law, in which 
the appellant has succeeded in the lower 
Court,ca D be contested by the respondent. 
But I do not think that it fodows from 
the words of the last clause of section 
no, Civil Procedure Code, that because 
that course is open to a respondent, 
therefore, the appeal itself involves some 
substantial question of law, so that we 
can issue a certificate. I think myself 
what this Court has to consider is the 
appeal itself, and as I have already stated, 
the only appeal, which the appellant could 
make, would be to ask the Privy Council 
to hold that our discretion has been 
wrongly exercised. Whether the discre¬ 
tion has been rightly or wrongly exercised 
may in some cases involve a question of 
law ; but it canniot be said that any 
substantial question of law would arise. 

I think, therefore, that this is not a 
case in which a certificate should be grant¬ 
ed, and the Rule will be discharged with 
costs. 

Shah. J-—I agree. Without exprec*ing 
any dissent from the cases cited in the 
argument, viz. t Moran v. Mittu Bibee (1), 
Ashghar Reza v. Hyder Ret a (2) and the 
observations of Ranade, J., in In re 
Vishwambhar Pandit (3). I think the 
present application lor leave to appeal to 
the Privy Council should be refused. 
Section no. Civil Procedure Code, requires 
that the appeal should involve jome sub¬ 
stantial question of law ; and it is difficult 
to say on the judgments of this Court 
that the point that the discretion was 

(1) 2 C. 228; 1 Ind. Dec. (n. *.) 439. 

(2) ^6 C. 287; *3 Ind. Jur. 336; 8 Ind. Dec. 
(w. s.) 189* 

(3) so B. 6991 *0 Ind. De«. (k. s.) 103s. 


wrongly exercised in refusing to grant 
leave under clause 12 of the Betters Patent 
is a substantial question of Jaw. It is 
true that in refusing leave I referred to 
the general consideration as to the juris¬ 
diction of the court to dtalt with im* 
moveable properties situated outside 
British Ind’a. But as the discretion was 
exercised on the facts of the case, I 
cannot say that that ground can be 
treated a s a substantial quistion of law 
w'thin the meaning of section no. I 
should have been glad to see my way to 
let the appellant take his case to the 
higher Tribunal. But in view of the pro¬ 
visions of section no of the Code.. 1 d° 
not see how we can grant the certificate 
prayed for. 

w. c. a. Rule discharged . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1950 of 1920. 

November 17, 1921. 

Present: —Mr. Justice Odgers and 
Mr. Justice Devadoss. 

ADIRAJU ARASU KANNIKE BAEEAEA 
—Plaintiff— Appellant 
versus 

PATTU alias EAKSHMINARAYaNA 
and others—Defendants— 
Respondents. 

Civil Procedure Code (Act V 0/1908), O. XXX It 
r. 2 — Suit against temple — Trustees, whether nec*s m 


XXXI, r. 2 of the Civil Procedure 
"ode all the trustee*. of a t. mplc are memory 
Parties to a .suit against the temple cv«a wtue 
h?re is a karar authorising cue of several trustee# 
o represent the titnpic in mu.. , 

Malafpuraih Fmamaahathil v.GunnazktKftshme** 
13 Ind. Ca*. 234; (1911) 2 11 . W. N. 537, lolloped. 

Madhatan v. Keshavan, 11 M. 191; 4 tnd. D*. 

N. Sj 133, and Sen.asundafa Mudaliv. 
r siVfiS In J-'* I Ini 9 .^ M. a Av 1S6l Id J* 4 


rtfenta lo. ,« 

Appeal against a decree of the District 

Court, South Kanaia, in Appeal -W 
No. 82 ol icio, pen me agiinst a ctcsi 
of the Court of the District MuusiE 

Kaikal, in Original Suit No. 54 ° °* 1 2 3 

^ ™ W • - • * • 
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Mr. B. Si tar am* Rao, for the Appellant. 

Mr. K. V. Align, for the Respondents. 

JUDGMENT. —We are of opinion that 
the Acting District Jud.’e is clearly wrcng 
in holding that the suit is barred by 
section47, Civil Procedure Code and Mr. 
Adiga for the respondents has nit attempted 
to support this part of the judgment. 
He however argues mainly on the ruling 
in M.idhJvan v. Keshivan (i) and Soma- 
sundara Muialiv . KulandaiveUi Ptllai (2) 
that the District Judge was wr 0 ng in 
holding that the former decree (in Original 
Suit No. 574 of 1910) wa^invalid as against 
the temple as all the trustees were not 
impleaded- The rule lO. XXXI, r. 2) is ( 
now quite specific, the word ‘ trusses** 
hiving been inserted and it does not 
appear to us that the rulings quoted 
by Mr. Adiga which refer in the main 
to co owners are now applicable to a 
case like the present. 

On thi other hind, we have the ruling in 
Mzhppurath Patumadhathil v. Channazhi 
Krlshnan (3) by a Bench of th's Court 

that all tlii trustees are necessary parties 

even wheat there is a kirar authorising 
one of several tiustees to represent a 
tarnple in suits. With this decision we 
respectfully agree, and, therefore, reverse 
the decision of the Acting District Judge. 
The result is that the decision of the 
District Munsif will be confirmed and the 
appeal allowed with costs. 

v. N. v. Appeal allowed. 

Z. K. 


(f) it M. 191; 4 Xnd. Dec. (n. s.) 135. 

(2) 28 M.457 at p. 465; 14 M. L. J« 4 ° 4 * 

( 3 . : r 3 Ind. Cas. 234; (19*1) 2 M. W. N. 537 * 


S. C. C. Suit No. 766-9736 or 1920. 

August 8, 1922. 

Present-'— Mr. Justice Mulla. 
NAJAN AHMED HAJI Al<I—P eaintiefs 

versus 

SAEEMAHOMED PEERMAHOMED— 

Defendants. 

Vendor utid purchaser—Dilivcry of goods from 
time to time — Seller, repudiation ly—Cause of action 
—Civil Procedure Cede (Act V oj I9<<8), O. V 11 I, 
r . 6— Set-off and counter claim, distinction between 
— Unliquidated damages, claim for—Omission to 
plead sei-eff—Amendment of pleas — Limitation, 
plea of — Plaintiff, - hat must proie—Bomtay 
High Court Rules, r. 11S, procedure under. 

Where a tradesman has a bill against a party 
for any amount in whieh the items are so 
connected together, that it appears that the 
dealing is not intended to terminate with one 
contract, but to be continuous, so that one item, 
if not paid, shall be united wiih another and 
form one continuous demand, the whole together 
forms but one cau^e ot action and cannot be 
divided, [p. 946, col. 2.] 

Bouseyv. Wordsworth, (1856) iS C. B. 325; 25 
h. J. C. P. 2051 2 Jur. (n.S.) 494; 4 W. R. 
566; r39 i$.R. 1395; 107 R. R. 318. Kedar Hath 
Mitter v. Denobandhtt Shaha, 31 Ind. Cas. 626; 19 
C. W. N. 724; 42 C. 1043, followed. 

In the case of a contract for the delivery 
of goods lrom time to time, when the seller 
cleaily shows his intention not to be bound 
by and to repudiate the contract, the buyer, 
if he plea.->e>, may treat the notice of inten¬ 
tion as inoperative, and await the time when 
the contract is to be executed and then 
hold the seller responsible for all consequences 
of non-performance, but in that case he keeps 
the contract alive tor the benefit of the seller 
as well as his own; the buyer rema ns subject 
to all his obligations and liabilities under it, and 
enables the seller not only to complete the 
contract, if so advised, notwithstanding his 
previous repudiation of it, but also to take 
adva .tage of any supervening circumstances 
which would justity him in declining to complete 
it. On the other hand, the buyer may, it he 
thinks proper, treat the repudiation of the seller 
as awrongiul putting an end to the contract, 
and may at once bring his do non as on a breach 
ol it, and in such action he will be entitled to 
such damages as would have arisen from non¬ 
performance of the contract at the appointed 
time, subject, however, to abatement in respect 
of any circumstances which may have afforded 
him tae means of mitigating his damage, [p. 949, 
cols. 1 & 2,j 

Frost v. Knight , (1872) 7 Ex. xiij 41 h. J. Ex. 
78; 26 D. T. 771 20 W. R. 471, Cort v. Amoergate 
Railway Company , (1851) X7 Q. B. 127; 20 D. J. Q* 
B. 460; 15 Jur. 877; .17 E. R. X 229 , 85 R- R. 309. 
Braithwaite v. Foreign Hardwood Co. (1905; 2 K. 
B. 5431 74 D. J. K. B. 688; 9a I#. T. 637J xo Com. 
Cas. 1891 10 Asp. M. C 521 21 X. I* R. 413 ,Mela- 
cknno ▼. Nicholt, (Wo) 1 K, B. 6931 1*2 It, T< 
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B. 906, relied on. 

The omission to plead part of the cross-claim 
as a set-off amounts merely to a technical defect 
which can be cured, if necessary, by an amend¬ 
ment of the pleading, [p. 948,001. 2.] 

A claim for unliquidated damage* for alleged 
breach of contract cannot be allowed as a set¬ 
off under O. VIII, r. 6 of the Civil Procedure 
Code. But the Code does not exclude what is 
called an equitable set-off, provided the defend¬ 
ants' cross-demand arises out of the same 
transaction as the plaintiffs' claim [p. 949, col. 2.] 

Stephen Clark v. Ruthnavdoo Chettl, 2 M. H.C. 

R. 206 at p. 303, followed. 

Under r. 118 of the Bombay High Court RuleS 
a defendant may set up by wav of set off or 
counter-claim, against the claims of the plaintiff, 
any right or claim whether such set-off or coun¬ 
ter-claim sounds in damages or not. [p. 949 . col. i.] 

Nothing which was not a good set-off 
before the passing of the said rule can be a 
good Sot-off under the said rule; the set-off must 
still be for an ascertained sum or it must arise 
out of the i,ame transaction as the plaintiff’s 
claim. A counter-claim, however, need not arise 
out of the same transaction. Ip. 949,001. 1.] 

Set-off is a ground of defence and it should 
be pleaded in th; written statement. Counter¬ 
claim docs not afford any defence to the 
plaintiff’s claim; it is a weapon of offence 
which enables a defendant to enforce a claim 
against the plaintiff as effectually as m an 

independent action, (p. 949, col- *•] T 

Stooke v. Taylor, (1880) 5 Q- B. D. 5 ^ 9 ; 49 D. 

I. Q. B. 8571 43 i. T. loo; *9 W. R- 49; 44 J. 

P. 748, followed. . . . . . 

If the Statute of Limitations is P le * d «<3 to 
a defence of set-off, the plaintiff, J n order 
to establish his plea, must prove tlmt the 
set-off was barred when the plaintiff com¬ 
menced his action, it is n °t euoug p 

that it was barred at the time when it 

Pl *l Vetter vi'Clctncnts, (185°) *5 Q- B. 1046; H 7 E. 

it is enough 

for the plaintiff to prove that the counter-claim 

was barred when it was P^aded. tP- 9 ^ 9 ' 1 5 ol ;|‘? 

McGowan v. Middleton, (1883) ti Q- B. D. 464* 

5* E. J. Q. B. 355; 3i W. R- 835, followed. 

Three different contracts were entered into by 
the parties, one on the 16th April 
two on April 6, 1917, By which the plmntiffa 
agreed to supply lime to the defendants. No 
time was ^mentioned for the payment of the 
price under the first contract but the oth« two 
contracts provided that defendants should pay 
the price of such quantity as was delivered after 
retaining 10 per cent, as a deposit and the 
balance should be paid on the completion oi 
the building work. Deliveries w«re made under 
the too later contracts until June 10, 19X7, 

'when on account of disputes having arisen between 
the parties plaintiffs refused to supply lime. After 
a good, deal of correspondence between the 
-parties,- the plaintiffs eventually put on e nd to 
Mi* contract* on Tuiv 3. x 91 7. on s tne ground that 


( 19*3 


the defendants had not paid them all that was 
clue to them. Defendants thereupon commenced 
purchasing lime in the market against the plaintiffs 
and bought about 400 candies between July 4 
and 13, 1917. On July 6 they intimated 

the fact to the plaintiffs stating that they (the 
defendants) would hold the plaintiffs liable for 
the consequence. On August 13 defendants 
again wrote to the plaintiffs stating that they had 
bought 400 candies of lime and would give them 
one more opportunity not to commit further 
breaches of the contracts, adding that if they 
failed to deliver a sufficient quantity of lime 
within 48 hours they could buy the same in the 
market against the plaintiffs. As on previous 
occasions the plaintiffs did not reply to this 
letter. Thereafter defendants purchased several 
candies of lime between October 3 and 3 °i 
1917. On March 19, 1918, defendants sent a 
Solicitor’s notice to the plaintiffs demanding 
Rs. 494 as damages alleged to have been sustain¬ 
ed by them by reason of the plaintiffs' failure 
to deliver lime. Plaintiffs again did not reply. 
On June 8 , 1920, they filed the present suit to 
recover the balance 0 f the price of lime sold and 
deliveied to the defendants under all the three 
contracts. The defendants filed the written 
statement on September 14, 1920, i n which they 
counter-claimed a larger sum than that claimed by 
the plaintiffs as damages for failure on the part 
of the plaintiffs to deliver the balance of the 

goods : .... 

Held, (1) that the plaintiffs' claim in respect 

of the items prior to June 7, * 9 X 7 » was not 

barred by limitation as both the parties kept 
only one account of the transaction from the date 
of the first contract; [p. 946, col. 2.] 

(2) that the breach, if any, of the contracts took 
place on July 6, 19x7, the'date of the plaintiffs' 

repudiation: [p. 948, col. 2.] 

(3) that the fact that the defendants had not 
pleaded a set-off by their written statement did n 0 t 
preclude them from pleading a set-off now; [p. 
948. col. 2.] 

(4) that the defendants' cross-claim was tine- 
barred. [p. 949 , col. 2.] 

Mr. Taraporevala, for the Plaintiffs. 

Mr. Kanin, for the Defendants. 

JUDGMENT.—-This is a suit to recover 
the balance of the price of goods sold 
and delivered by the pl?intiffs to the 
defendants uoder several contracts. The 
defendants counter-claim a larger sum 
than that claimed by the plaintiffs as 
damages for failure on the part of the 
plaintiffs to deliver tbe balance of the • 

goods. , 

The plaintiffs deal in lime. The defend¬ 
ants are building contractors. The 
plaintiffs allege that they sold and deliver¬ 
ed to the defendants lime under the follow¬ 
ing contracts, viz:— 7 

(r) contract dated April 16; 1916 (Ex¬ 
hibit A), for the supply of lime for me 
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per diy for the Planet Mills and they gave 
final notice to the plaintiffs that in de¬ 
fault of the plaintiffs' con.plying withthe 
said requisition bv Wednesday next June 
27, they would buy lime against the 
plaintiffs. To the said letter the plaintiffs 
replied on June 27, stating that the amount 
due to them for the lime already supplied 
to the defendants was Rs. 1,795* 
the amount payable to them after deduct¬ 
ing 10per cent, was Rs. r, 33 2 , an d that 
unless the defendants paid that sum they 
would not supply further lime. On June 
29, the defendants replied to the said 
letter stating that the amount due to the 
plaintiffs after deducting 10 pel cent, was 
Rs. 269 only and they sen 1 a cheque to 


Navalia Flour Mills at the rate of Rs. 2-13-3 

per candy; 

(2) a verbal contract entered into some 
months after the date of Exhibit A, for 
the supply of lime for the Planet and 
Indo-China Mills at Rs. 2-11-6 per candy ; 

(3) contract dated April 6,1917 (Exhibit 

B) ,for the supply of lime between 500 and 
700 candies as ordered by the defendants 
from time to time for the Indo-China Mills 
at the rate of Rs. 3-6-3 per candy ; and 

(4) contract dated April 6,1917 (Exhibit 

C) ,' lor the supply of lime from time to 
time amounting to about 1500 candies as 
ordered by r the defendants for the Planet 
Mills, at the rate cf Rs. 3-8-3 per candy. 

The contracts, Exhibits B aud C, -— -« waffth* 

superseded the verbal contract referred to the plaintms or a a un . 

above from the date they were entered said letter the defen a « 

. tQ of account from which it appears that tney 

The plaintiffs allege that they supplied claimed to retain a deposit of Rs. Io no 

lime to the defendants prior to April 6, 

1917, and that from and after that date 
they supplied to the defendants about 
442^ candies for the Planet Mills and 380 
candies for the Indo-China Mills under 
the 9 aid contracts. Exhibits B and C. 

There is no time mentioned for the 
payment of price under the contract Ex¬ 
hibit A. By the contracts, Exhibits Band 
0, it was provided that the defendants 
should tay the price of silch quantity as 
was delivered after retaining 10 per cent, 
as a deposit, and that the balance of the 
price should be paid after the building 
works referred to therein were completed. 

It is common ground that deliveries 
were made under the contracts, Exhibits 
B and C, until June 10, 1917. Disputes 
had arisen between the paities prior to 
that date, but they took an acute form 
after that date, and the plaintiffs ceased 
to supply lime after June 10, 1917, though 
the defendants required them to do so. 

By their letter of June 23, 1917 V^x- 
hibit E), the defendants complained that 
the plaintiffs had ceased to deliver fui- 
ther lime, and suggested that the r e ason 
why the plaintiffs did so was that the 
rate of lime had gone up considerably 
•mce the date of the said contracts. By 
tbt said letter the defendants required 
the plaintiffs to supply 25 carts per day 
Uoe cart containing two candies) for the 
Flour Mills and 20 to 25 carts 

to 


only in respect of lime supplied under 
the contracts Exhibits Band C but under 
the earlier contracts. To the said letter 
the plaintiffs replied on July 3 . stating 
that they had accepted the said cheque 
under protest. By the said letter the 
plaintiffs purported to put an end to the 
said contracts on the ground that the 
defendants had not paid to them all that 
was due to them and they threatened to 
file a suit to recover the balance of the 

P T C h“realter the defendants commenced 
purchasing lime in the market against the 

plaintiffs, and, according to ,. the . lr . ca6e ' 
they bought about 400 caudle* between 

July 4 and .3. iW- In \ he 

on July 6, the defendants through their 

attorneys wrote to the plaintiffs stat.ng 
that as the plaintiffs had refused to 
perform their P part of the contract and 
had committed a bleach thereof, 
defendants had purchased l'me in the 
market on account and at the risk of the 
plaintiffs at Rs. 4-14-0 per candy. and 
that the defendants would hold the 
plaintiffs liable for the consequence. 

P The plaintiffs did not reply to the said 
letter and, 06 stated abore, the defend¬ 
ants Tent on buying until July 13. W; 
On August 13. the defendants through 
their attorneys wrote to the plaintiff* 
.tating that they had purchased *»“»- 
dies of lime a» R*. 4-14*3 P*r c « nd 7 fo1 
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tlic Planet Mills, and as the defendants 
wanted more lime they were advised, 
without prejudice, to give one more op¬ 
portunity to tile plaintiffs not t 0 further 
commit breaches of the contracts. By 
1 he said letter the defendants called upon 
tiie p!a ; ntifTs to deliver for the Planet 
M'Us a sufficient quantity of lime, and 
intimated to tne plaintiffs that if they 
failed to do so within forty-eight hours 
the defendants would buy the same in 
the market against the plaintiffs. The 
plaintiffs did not reply to the said letter. 
Thereafter the defendants did not issue 
any orders to the plaintiffs for the supply 
of lime, and according to their case they 
purchased several candies of lime between 
October 3 and 30, 1917. 

O 0 March 19, 1918, the defendants sent 
» Solicitors' notice to the plaintiffs de¬ 
ni Hiding Rs. 494 alleged to be damages 
sustained by them by reason o f failure 
on the part of the plaintiffs to deliver 
line for the Planet Mills, The plaintiffs 
did not reply to the said letter nor to the 
two reminders sent on April 13, 1918 and 
on June (>, 1916. 

Nothing was done by either party for 
about two years,and on June 8, 1920 the 
plaintiffs hied the present suit in the Court 
of Small Causes at Bombay to recover 
Rs. 1,800 beinq the balance of the price 
of the lime sold and delivered to the del end- 
ants under all the said contracts. The 
suit was filed just in time to save itfiom 
the bar of limitation, the last delivery of 
lime having been made as stated above 
on June 10, 1917. The writ of summons 
was served upon the defendants on August 
23, 1020. On August 30, 1920, the 

defendants obtained an older for transfer 
of the suit to the High Court. On 
September 14, 1920, the defendants filed 
their written statement and counter¬ 
claim . 

In their written statement the defend¬ 
ants say that the balance due to the 
plaintiffs for the price of the goods was 
Es. 1,385 and not Rs. 1,800; that out of 
the said sum the plaintiffs' claim for 
Rs, 1,163 was barred by the law of 
limitation, and that the balance legally 
due to the plaintiffs was Rs. 221 only 
The defendants further say that as the* 
plaintiffs failed to deliver the balance of 


lime under the said contracts, they 
sustained damages to the extent of 
Rs. 2,716. The defendants gave credit to 
the plaintiffs for Rs. 221 and they' counter¬ 
claimed Rs. 2,494. 

At the hearing of the suit the following 
questions were raised, viz .■— 

1. Whether the claim, if any, of the 
plaintiffs for the price of lime supplied 
prior to June 7, 1917, was barred by the 
law of limitation? 

2. Whether tie plaintiffs were justified 
in refusing to deliver further lime to the 
defendants undtr the said contracts? 

3. If not, whether the defendants are 
entitled to their counter-claim ? 

4. Whether the defendants' counter¬ 
claim is baried b}' the law of limita¬ 
tion ? 

5. What amount, if any, is due from 
either party to the other ? 

It was agieed between the parties at 
the healing of the suit that the ques¬ 
tions oi limitation should be disposed of 
first by the Court. It was also agreed 
that to determine the question whether the 
counter-claim was time-fcaried, the Court 
should proceed on the assumption that the 
plaintiffs were not justified in refusing to 
deliver further goods, in other words, that 
the plaintiffs committed a breach of the 
said contracts. 

As regards the question whether the 
plaintiffs' claim in respect of the items 
prior to June 7, 1917, is barred by limita¬ 
tion, 1 have 110 doubt that it is not. 
Both the plaintiffs and the defendants kept 
only one account of the transactions from 
the date of Exhibit A. In Bonsey v. 
Wordsworth (1), followed by Jenkins C. J., 
in Kedar Nath Mittcr v. Denobandhu Shaha 
(2), it was said on the strength of the 
pievious authorities that "where a 
tradesman has a bill against a party for 
any amount, in which the items are So 
connected together that it appears that 
the dealing is not intended to terminate 
with one contract, but to be continuous, 
so that one item, if not paid, shall be 
united with another, and form cne con¬ 
tinuous demand, the whole together forms 

(1) (1856) 1* C. B. 3251 25 b. J. C. P. 2051 
2 Jox. (*. s.) 494; 4 W. R. 566; 139 B. R. X395I 10 7 
R. R. 31®- 

(2) 3ilnd. Cas. 626{ 19 C. W. N. 724; 43 * 
1043. 
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of any supervening circumstances which 
would justify him in declining to complete 
it On the other hand, the bu>er n ay, 
if he thinks proper, treat the repudiation 
of the seller as a wrongful putting an tad 
to the contract, and moy at once 
bring bis action as on a breach o. it, and 

in such action he will be entitled to fcuch 

damages as would have ansen fiom non¬ 
performance of the contract at the appoint- 
ed time, subject, however, to abatement 
in respect of any circumstances which mat 

have afforded him the means°L^cfri v 
hij damage: Frost v. Knight (3), Cort '• 
A mhp.it ate S’C Railway Company (4) , Br.iitli- 
it *Foretgn HarJooi Co. (5 >; Mel'chrino 
V. NiokoU (6). Such being the law it 
ha S to be determined whether when the 
plaintiffs gave notice to the defendon b) 

their letter of July 3 , 191 • th ^ 
would not make further deliveries, the 
defendants treated the repudiation as a 
wrongful putting an end to the contrac e. 
Oi behalf of the d e fenda u tsit is contender! 
that the contracts being for the supply of 
lime from time to time to the plaintiff as 
required by the defendants, the defendants 

letter of July 6 amounted to an accept¬ 
ance of the plaintiffs' refusal as a breach 
no? to the extent of the entire residue of 
lime to be supplied under the said con¬ 
tracts but to the extent of such quantity 
onTv as they required by the.r letter of 
T;L By that letter the defendants 

Required the plaintiffs to send 
carts per day for the Planet Mills *1 £ 

threatened that in default they wouia 

threaten t h e market on account 

bu ? v of the plaintiffs. In tbeu 

? tir o/june 29 the defendants’ Attorneys 
l ette ". •■Our clients have waited long 

wrote - for the supply of lime, and please 

note "that if your clients do not supply 
r fc to our clients by to-morrow our clients 
w?lf purchase the same from the market at 

(3) (1872) 7 E*. 11M 41 b. J. Ex. 7 »f 20 I,. T. 

i 4 7 ?1 Q- B ‘ ia7i 20 L - J ‘ Qt B ' 4M 


bat one cause of action and cannot Le 
d vided." It is cleir from the passage 
cited above that if all the items form but 
one cause of action, it is idle to sugges 
that a part of it can be barred by 
limitation, and that the rest may not be 
so barred. In fact Counsel for the defend¬ 
ants, at a later stage of the proceedings 
gave up the contention as to limitation, 
with the result that the amount ad¬ 
mittedly due by the defendants to t e 
plaintiffs is now R% i, 3 8 5 instead o 

Rs. 221. , 

In determining the question wlietmr 

the defendants’ counter-claim is barred > 
limitation, I am asked to assume that ine 
plaintiffs committed a breach of the said 
extracts in not making fuither delive e 
to the defendants after June 10, W- 
The question is-whal is the date of the 
breach > O n behalf of the plaintiffs it s 
contended that tbe dite of the breach s 
July 3, 1917, being the date on which 
the plaintiffs gave notice to the deien * 
ants that they would not supply any 
more lime, or, at the latest, Augus * 5 . 
I 9 I 7. being the date within which 
defendants required the plaintiffs to sappy 
further lime by their letter of A u 8^ s 
1917- On the other hand, it ,s contended 
for the defendants that the earliest date 
of the breach is October 3, 1917. being tne 

date on which the defendants recommenced 

purchasing in the market against e 

plaintiffs subsequent to their le er o 

August 13, 1917. . . 

In dealing with this question it it to 

be noted that the contracts were l°r de 
livery of lime to the defendants from 

time to time as they required lt for th .f 
works. In such case when the sene 

clearly shows his intention no 
bound by and to repudiate the c°^ tr ^» 
the buyer, if he pleases, may trea 
notice of intention as inoperative, a 
await the time when the contract is o 
be executed and then hold the telle 

responsible for all consequences ot non¬ 
performance, but in that case he c 1 
the contract alive for the benefit of 
Seller as well as his own; the buyer - 
mains subject to all his obligations and 
liabilities under It, and enables tbe seller 
not only to complete the contract, 
advised, notwithstanding his previous 


( 5 ) 


1*1 


L.T. 6371 IO Com. Ca». x« 9 I 10 A«p. M. C. 

2I ( jL R o) 4 i ,3 K’ ». *31 C °“ 

Cm. io»? 3 * T.I#*B.X43I * E- b B.906, 


$4 S INDIAN CASHS. [1923 

NAJAN AHM^D HAJI ALI V. 3 AtEMAHOMED PEER MAHOMED J 


your clients' risk ar.d on their occount. 
Please treat this notice as final." To the 
said letter the plaintiffs replied On July 
3, stating that as the defendants had cot 
paid the amount due to them they would 
not make further deliveries. This was a 
clear an] unequivocal expression of in¬ 
tention on the part of the plaintiffs not to 
supply any further lime. According to the 
defendants’ case, they started buying lin e 
w th? market from July 4, 1917, and con¬ 
tinued to do sd until July 13, 1917. To 

the said letter of July 3, the defendants 
through their Attorneys replied on July 6, 
as follows :— 

"As your clients have declined to carry 
out their part of contract and have com¬ 
mitted a breach thereof our clients have 
purchased lime from the market on your 
clients’ account and at their risk at Rs.4-14-0 
per candy and they bold your clients 
liyble for the consequences thereof. Our 
clients hold your clients' deposit for the 
damages theyare likely tosuffei." 

The impression produced on my mind 
after perusing that letter was that tbe 
defendants treated the plaintiffs’ repudia¬ 
tion as an immediate breach putting an 
end to the said contracts in the r entirety. 
Thereafter the defendants were not bound 
to accept any lime from the plaintiffs 
under the said contracts, and they cou’d 
have at once sued the plaintiffs for dama¬ 
ges for failure to deliver the rest of the 
lime under the said contracts. I 
therefore, hold that the treach, if any of 
the said contracts took place on July 6, 
1917. But even if it be not 50, I think 
that the defendants' letter of August 13, 
is a clear intimation to the ilaintiffs 
that unless the plaintiffs supplied further 
lim e within forty-eight hours, the defend¬ 
ant* would treat the plaintiffs' repudia¬ 
tion as a breach of the contracts in their 
entirety. The defendants in fact did so. 
They did not order any more lime from 
the plaintiffs and they started buying 
aga nst the plaintiffs from October 3, 
1917. Therefore, even if the defendants 
did not, by th«ir letter of July 6 , accept 
tbe plaintiffs’ refusal as a breach of the 
contracts for the entire residue of the 
lime to be delivered thereunder, they did 
so by their letter of August i 3f i n wh i ch 
c.*« th. date of the > breech would be 


August 15, 1917. I prefer to hold that 
the breach took place on July 6, 1917. 

But though the date of the breach be 
July 6, or August 15, 1917, it does not 
follow that the whole of the defendants’ 
counter-claim is tjm e barred, for it is pos¬ 
sible to look at the matter from another 
point of view. 

The defendants’ cross-claim for damages 
amounts to Rs. 2,716. The plaintiffs* 
claim is for Rs. 1,800. Tie defendants in 
the’r pleading gave ciedit to the plaintiffs 
for Rs. 221 admitted by them to be .due 
to the plaintiffs and they counter-claimed 
for the balance, viz. , Rs. 2,494. Had the 
defendants’ pleading been properly drawn, 
the defendants would have in their written 
statement claimed to set off against the 
amnunt that might be awarded by the 
Court to the plaintiffs an equal amount 
of their claim, and they would have 
counter claimed for the balance. (See 
BuJlen and Leake’s Precedents of Pleadings, 
6th Edition page 775). I do not think 
that tbe fact that the defendants have 
not pleaded a set-off by their written 

statement precludes them Irom pleading a 

set-off now: see McGowan v. Middleton 
(7). I think it the defendants' cross-claim 
against the plaintiffs can be treated partly 
as a 6et off and pi rtlv as a counter claim, 
the defendants are entitled to ask tl.e 
Court, even at this stage, to 
treat it as such. The omission to plead 

part of the croes-claim as. a *.t-off 
amounts merely to a technical defect 
which can be cured, if neceseary, by an 
amendment of the pleading. 

The defendants having given up their 
contention as to limitation, the amount 
now admittedly due by them to the plaint¬ 
iffs is Rs. 1,385. The defendants are, there¬ 
fore, entitled to ask the Court to treat 
their cro#s-claim to the extent of R*. 1 , 3^5 
or such larger »um as might be .warded 
by Court to the plaintiffs as a set-off, and 
to treat the balance as a coun^er-cleim. 
It is clear that the defendants cannot 
claim a set-off in the present case under 
the Code of Civil Procedure, O. VIII, 
r. 6, because the defendants* claim U 


(7) (*SS3) xx Q. B, D. 464; id h. J.Q. B* 355 . 
3X w. R. %%$. 
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not for an ‘ascertained’ sum within the 
meaning of that rule, but for unliquidat¬ 
ed damages for alleged breaches of the said 
contiaots. But the Code does not exclude 
what is called an equitable set-off provided 
the defendants’ cross-demand arises out of 
the same transaction as the plaintiffs' 
claim: Stephen Clark v. Ruthnavaloo Chettl 
(8).. In the present case it is »jt denied 
that the dafendants’ cross-demand arises out 
of the same transaction. The dependents, 
therefore, are entitled to claim an equit¬ 
able set-o f in the present case: Ktshor- 
chand Champ ala l v. Madhowji V isru m (9). 
The provisions of O. XXI, r. 19, clearly 
show that an equitable se-off m\y be 
allowed by the Courts of British India: 
see Panuganti Narasimha Rao v. Zamindar 
of Tiruvur (10). 

Under r. 118 of the Bombay HLb 
Court Rules (which is taken from R. S. 
C., O. XIX, r. 3) a defendant may 
set up by way of set-off or counter-claim, 
aga’nst the claims of the plaintiff, any 
right or claim whether such set off or 
counter-claim sounds in damages or not. 
It must, however, be observed that 
nothing which was not a good set-off 
before the pasrng of the said rule can 
be a good set-off under the said rule, 

the set-off must still be for an ascer¬ 

tained sum or it must arise out of the 
same transaction as the plaintiff's claim. 
A counter-claim, however, need not arise 
out of the same transaction Set-off is 
a ground of defence and it should be 
phadei in the written statement. Counter¬ 
claim does not afford an) defence 
to the plaintiff's claim; it is a weapon 
of offence which enables a defendant to 

enforce a claim agains f the plaintiff as 

effectually as in an independent action: 
.Stooke v. Taylor (n). 

The above distinction betwen set-off 
and counter-claim has an important bear¬ 
ing on the question of limitation, for if 


'-(t) 9 M. H.C. R. 296 at p. 303. 

- (9) 4 9,407; j Ind. Jur. 32OJ 2 Ind. Doc. (N. 8.) 
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( IO ) 53 Ind. Cm. 234; 42 M. 8731 37 M. L. J. 
1931X0 1,. W. 183; (1919) M. W. N. 6281 26 U. 
L. T, 276. 

jy )(*«*>) 3 Q. B. D. 369; 49 L. J. Q. B. $571 
4$.*f,T,a90ia9 W t R, 49 ) 44 74 8 * 


the Statute of Limitations is pleaded to 
a defence of set-(ff, the plaintiff, in order 
to establish h : s plea, must prove that 
the set-off was barred when the plaintiff 
commenced his action, it is not enough to 
prove that it was barred at the time when 
it was pleaded: Walker v. Clements (12) 
In the case, however, of a counter¬ 
claim, it is enough for the plaintiff to 
prove that the counter-claim. was 
barred when it was pleaded: McGowan 
v. Middleton (7). The case of Walker v. 
Clements {12), referred to above. was one 
of legal set-off. But the same principle has 
been held to apply to cases of equitable 
set-off: Narasimha Rao v. Zamindar of 
Tiruvur (10), Pragji Lai v. Maxwell 
(t^). 

I have already held, upho’ding the plaint¬ 
iff's contention that the breach (if any) on 
the part of the pie intiff *, which gav« rise 
to the defendants’counter-claim for dama¬ 
ges, arose on July 6, 1917. The present 
suit was instituted on June 8, 1920. 

Therefore, the defendants’ cross claim to 
the extent of the amount that may be 
decreed to the plaintiffs in this suit, is 
not barred by the law of limitation. A§ 
regards the balance of the defendants' cross¬ 
claim, I hold that it is berred by limita¬ 
tion os the counter-claim was not filed 
until September 14-, 1920. Tne same view 
was taken by the High Court of Madras 
in Narasimha Rao’s case (10) referred to 
above. 

Suit partly decreed. 

K. S. D. 

(12) (1850) 15 Q«B. 1046; 117 B. R. 755 ; Si R. 

R '(?3)%A.2Bi; A.W. N. (.88,) 40, 4 ind. Im. 
(H. 3 .) 543 - 
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sign to lease wakf property— Kazi— District judge, 

potters of—Practice of Court. 

A District judge has jurisdiction, on the appli¬ 
cation of a mutwalli to authorise dealings with 
wakf property in the same way as a kaxt : might 
have done under the Muhammadan Law. LP* 9 5 °t 

° Where a practice has existed, it is convenient, 
except in cases of extreme urgency and necessity, 
to adhere to it, because it is the practice even 
though no reason can be assigned for it. [p- 95 1 , 

col. 2.] 

Case-law discussed. , 

Civil Rule against an order ot the 

District Judge, HughU, dated the 24th 

Dr '\adu Nath Kanjilal and Ba bus 
Pramatha Nath Bandopadhya and Bettodc 
Lai Mukherjse, for the Petitioner. 

Babus Mahendra Nath Ray and Apurba 
Charan Mukherjec , for the Opposite 


Party. 

JUDGMENT. —We are invited in this 
Rule to consider the legality of an order 
nude bv the District Judge in favour of 
two matwal(Is of a Muhammadan wakf, 
authorising them t 0 grant a lease of the 
wakf property. The petitioner before us,- 
who is another mutwalli, preferred an 
objection, but did not appear to support 
it, with the result that an order in favour 
ot the applicants was made ex parle. 
Tha petitioner thereupon appealed to hJS 
Court but the appeal was dismissed as 
incompetent: Habibar Rahman v. baia- 
unnssa Bibi (1). The petitioner now 
assails the order of the District judge as 
made without jurisdiction, because he dealt 
with the matter on the basis 01 an appli¬ 
cation and not of a plaint. 

It is well settled that the District Judge 
has jurisdiction to authorise dealings with 
wakf property in the same way as a kazi 
might have done under the Muhammadan 
I*aw; seethe judgment of Ameer Ali and 
Pratt, jj„ In Shama Churn Roy v. Abdul 
Kabecr (2). This was followed by 
Woodrofle, J. in In re Woozatunnessa Bibee 
(j), where it was mentioned that a similar 
view bad been taken by Stephen, J., on 
the 2nd July 1906, in an unreported case; 
In the matter of a Wakfnama. Two years 
later, however, Pugh, J., declined In In re 
Halima Khaiun (4) to assume jurisdiction as 


(1) 77lod. Cm. 9071 38 c h. J. 35 8 * 
(a) 3C.W. N.158. 

(3) 1 Ind. Caa. 512J 36 C- ai. 

U) f Cm, 591 97 C. 9joi 
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extensive as that of the kazi, and held that; 
in the absence of statutory authority, a 
sanction to sell wakf property could bt 
obtained by a mutwalli or.ly by means of 
a suit. This case stands by itself or.d 
does not appear to have been followed. 
Ou the other hand in the decisions in 
Nimai Chandv, Mi* Goluni Hossein (5) and 
Atimannessa Bibiv, Abdul Sobhcn (6), where 
the powers of a kazi were fully examined, 
the view taken in Shama Churn Roy v. 
Abdul Kabeer (2) and In rc Woozatunnessa 
Bibee (3), was followed as correct. A 
similar view appears to have been in¬ 
cidentally adopted by the Judical Com¬ 
mittee in Mahomed Ismail A*iJJ v. 
Ahmei Moolla Dawood (7) where it was 
stated by Mr. Ameer Ali that the place 
of the kazi in the British Indian system 
is taken by the Civil Court. The decision 
in Jamila Khaiun v. Abdul Jalil Meah 
(8), is not really opposed to this view, 
as that was rot a case of a mutwalli 
seeking sanction to deal with wakf prop¬ 
erty. There it was ruled that if a 
person desires to be appointed a mutwalli 
of a public wakf, he should proceed pre¬ 
ferably by a suit. On the other hard, 
in Fakhrunnessa Begam v. District Judge 
o f the 24-Pargurtnas (9) it was pointed 
out that the powers of ti e kazi are 
ordinarily exercised by the District Judge 
and the sanction given by him cn an 
application by the mutualU is sifficient 
authority for the mutwalli forlettirg out 
the property. Reference was made to the 
view o? Mr. Ameer Ali as set out in his 
work on Muhammadan Law, 4th Edition, 
Volume 1 , page 480: "The application 

for sanction should be made to the District 
Judge if the property is situated in the 
mo fossil or to the Judge on the Original 
Side of the High Court, if it is within a 


(5) 3 Ind. Cm. 333! 3 f C. 1791 ** C. L. J. 3 *Tt 

14 C. W. N. 335 - _ „ „ 

(6) 32 Ind. Caa. *i» 43 C. 467: 22 C. I*. J. 577I 

2 °(7 j ^5 ?nd. I 3 Cas. 30143 LA. 1271 43 C.ic 85 ! 

a 4 C. h. J.198; 14 A. L. J. 74*1 (* 9 i 6 ) 1 M. W. 

N. 4601 20 C. W. N. 1 nfc! ao M I* T. *io| I* 
Bom. I#. R. 611; 3 * M. I,. J. *90: 4 I*. W. *691 9 
Bur. h. T. i 4 ii 8 L. B. R 3I7JP-C.). 

(8) 49 Ind. Cas. 799; 23 C. W. N. 138. 

(9) 56 Ind. Cas. 4731 *4 c - N * 3391 47 *• 

19 *. 
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Presidency Town. It is not necessary to 
bring a suit for obtaining such sanction, it 
will be granted upon a proper application 
being made by the mutwalli. 1 * 'I bis ap¬ 
pears to be in agreement with the view 
adopted by West, J., in In the natter 
oj Kahandas Narrandas (10), though 
a doubt appears to have been suggested 
in Mahamai Haji Zakeria v. Ahtnadbhat 
(ri). Gmsequently, the postion is that, 
so far as the Courts of this Presidency 
are concerned, with the solitary excep¬ 
tion of the dissentient note sounded by 

Pugh, J., in In re Halma Khatun ( 4 /» J t 
has been uniformly held for at least a 
quarter of a century that the requisite 
sanction of the District Judge may be 
obtained on an application to him by a 
mutmlli who finds it necessary to make 
an-alienation of the wakf property. No 
substantial reason has been assigned why 
we should depart from this well est¬ 
ablished rule and direct that in future 
all such sanction should be obtained by 
recourse to the expensive and dilatory 
machinery of a regular suit. We are not 
now called Upon to consider whether a 
convenient method would not be to in¬ 
troduce in the subordinate Courts the 
procedure by originating summons, more 
or less on the lines prescribed by the 
Rules of the Supreme Court in England 
and the Rules of tills Court on the 
Original Side. But it may be pointed out, 
that even il such a new procedure were 
introduced, it is at least doubtlul whe¬ 
ther the Court would enquire into ques¬ 
tions ot fact in addition to questions of 
law: Lewis v. Green 1 12). T his, however, 
is only by way of parunthesis. 

In this connection it may be usefully 
re-called that sanctions are obtained irom 
the District Judge on applications in 
other classes of cases which may to some 
extent be regarded as analogous. Under 
section 29 of the Guardians and Wards 
Act, 1890, a transfer of the immoveable 
property of a ward (except leases for 
periods shorter than five years) cannot 


CASES. 


951 


be made without the previous permission 
of the Court. Under section 90 of the 
Probate and A dministrat'on Act, 1891, 
an administrator may not effect a similar 
transfer of the estate under . his charge 
without the previous permission of the 
Courl. Under section 75 of the Indian 
Lunacy Act, 1912, a manager of the 
estate of a lunatic outside a Presidency 
Town cannot effect a similar alienation 
of the estate without the permission of 
the Court. In these classes of cases, the 
practice is forthe petitioner toobtainthe 
requisite sanction upon an application to 
the Judge. Reference may also be made 
to section 32 of the Land Acquisition 
Act, 1894, which deals with the question 
of investment of compensation * money 
awarded in respect of lends belonging to 
persons incompetent to alienate absolute¬ 
ly. ~The matters which require adjudica¬ 
tion in such a contingency are dealt with 

on applications. . . 

We are consequently of opinion tliftt 
till a new procedure is introduced by 
competent authority, th.- Court should 
not deviate from its established practice. 
We may usefully re call the famous maxim 
of Coke, C. J., in Burrcwes v. High 
Commission Court (13). " Cursus curta* 
tsi lex curiae' \ the practice of the Court 
is the law of the Court; or, as we have 
it in the words attributed to Tmdai, 
r 1 by Cresswell, J., “the course of the 
Court is the practice of the Court : 
Freeman v. Tranah (14). from this 
point of view, it has been maintained by 
high authorities that where a practice 
has existed, it is convenient except in 

cases of extreme urgency and necessity, 

to adhere to it. because it is the 
practice, even though no reason can be 
accipned for it, see the observations 
f’S Ellenborough in Bovtll v. Wood 
,° f ,>and “ Lord Campbell in Edwards 
v Martyn (16). As Laid Abinger said in 
Jacobs v. Uybom (17). an inveterate prac- 



(10) 5 B. 154; 5 Ind. Jur. 589; 3 Ind. Deo. 

(m. s.) 103. 

(xx) as B. 337J3 Bom. U. R. 368. * 

(13) (1905) a Ch. 340; 74 L. J. Ch. 682j 93 L.T. 
$031 34 W, R. 93 < 


U 5) (1813) 

I5 (i6)° (185O iVo*. B - 21 J* Q- B ■ 86j 117 

v It M. & W. 685 at p. 690; i D.& 

L. 35*1 n b J■ W 1 J“'- 36l; b< R - 9 ® 0 ’ 
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tice in the law generally stands upon Held, (x) that the defendauts wctc entitled 


principles that are founded in justice and 
convenience ; and the Court will not sanc¬ 
tion a speculative novelty for the sake of 
novelty without the warrant of any princi¬ 
ple, precedent or authority: Ex parte 
Overseers of Tcll:rton (18), Cowan v. Duke of 
Buccleuch (19), Attorney-General v. Marquis 
of Ailesbury (20), E\pctrte James Bell Cox 
(21), Liverpool and Manchester Aerated Bread 
Co. v. Firth (22). 

We are of opinion that the order of 
the District Judge was not made without 
jurisdiction and the Rule must be discharg¬ 
ed. There will be no separate order for 
costs, as the Rule was taken as an alterna¬ 
tive to the appeal which has been dismiss- 
ad with costs. 

Rule discharged. 

Z. K. 

(18 (184a) 3 Q. B. 79a at p. 799; 114 E. R. 71X. 

(19 (1876) 2 App. Cas. 344. 

(20 (1887)12 App. Cas. 672J 57 I*. J. Q. B. 831 

58 L. T. 1925 36 W. R. 737. 

(2t) (t888) 20 Q. B. D. 1 at p. 19; 57 I,- J* Q* 

103; 58 L ,. T. 393; 36 W. R. *13; 52 J. P. 484. 

(aa) (iI'qx) x Ch. 367; 60 I,. J. Ch. X 53 J 63 h. T, 

677; 39 W. R. 269. 


BOMBAY HIGH COURT. 

1 /UTTERS PATENT APPEAR NO. 6 OF 1 92 2 . 

September 22,1922. 

Present /—Sir lyallubbai Shah, Acting Chief 
Justice, and Mr. Justice Crump. 
CHATURBHAI EAEEUBHAI PATEE— 

Appellant 

versus 

MOT 1 BHAI BAPUJI PATEE and others 

—Respondents. 

Deecan Agriculturists' Relief Act (X VIJ of 
1979), •. xo A— Alienaton of tight to hold land 
for 300 years, nature of — Alienee , possession of, when 

•ioerso. 

In 189a the owners ol a certain land executed a 
document whereby they conveyed to the defend¬ 
ant® the right to hold the land for 500 yeai®. 
Plaintiffs as assignee® of the owner® ®Ued to 
recover possession on the ground that the trnns®o- 
flan «f lift v®9 « mortgage 1 


suoh rights as they had acquired by the docu¬ 
ment of 189a by adverse possession, namely, the 
light to hold the land for 500 years as against' the 
plaint iffs ; [p. 953, col. 1.] 

Adam UmurSalev. Bapu BaWaji, 33 B. XI6* 
Xo Bom. I,. R. 1128, applied. * 

(2) that section 10A of the Deccan Agxicul* 
tiuists’ Relief Act did not apply to the transac¬ 
tion, and as the document did not on the face of it 
purport to be a mortgage, extraneous evidence 
could not te admitted to establish that it wr® 
a moitgage; [p. 933, cols. 1 & 2.] 

Sawantrawa Fakir appa v. Giriafpa FakirapPa 
21 Ind. Ca®. 4; 38 B. 18; 13 Bom. D. R. 778, 
followed. ' ’ 

(3) that the transaction must be taken to be 
an alienation by way of a lease for ® long term. 
CP- 953, col. 1.] 

Mahmad v. Bagae, 3a B. 369; 10 Bom. I<. R. 
74a, distinguished. 

Tetters Patent Appeal from the decision 
of Air. Justice Coj'ajee, in Appeal from 
Older No. 77 of 1922. 

Mr. N. M. Desai, for the Appellant. 

Mr. R. J . Thakor, for the Respondents. 

judgment. 

Shah, Acg. C. J.— The plaintiffs filed the 

present suit as t] ; e assignees of the 
original owners of the lard in suit 
to recover possession of the propertj' # 
and tor accounts on the footing that 
the transaction of April 22nd 1892 wa® 
a mortgage. The original owners passed 
a document in 1892 in favour of thefather 
of the present defendant No. 1 and the 
husband of the present defendant No. 2 
whereby they purported to convey to these 
persons the right to bold the land for 
503 years in consideration of their having 
received at the time a sum of Rs. 180 
(Babashahi coins). The defendants con 
tended that the plaintiffs had no right to 
the land, and that in any case the 
plaintiffs were not entitled to recover pos¬ 
session before the expiry of the period men¬ 
tioned in the document. Various issues 
were raised in the Trial Court, one of 
which was, whether the plaintiffs* claim 
was time-barred. The Trial Couxt held 
that the alienation evidenced by this 
document of 1892 was void in consequence 
of the provisions of the Bbagdari Act 
(Bom. Act V of 1862) and that from 
the date of the document the defendarts 
had held possession of this land advers^y 
to the rightful owners. It accordingly 
dismissed the plaintiffs* suit. On Issue 
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No. 3, which related to the assignment 
in favour of the plaintiffs, it was found 
that the assignment was proved. No find¬ 
ing* on the second part of I & sue No. 3 
and other issues were recorded. 

The p’aintiffs appealed to the District 
Court, and the only point before the 
learned Judge was whether the lower 
Court had erred in holding that the 
plaintiffs’ claim was barred by limitation. 
It found that the lower Court had erred 
in doin'* so. The learned Assistant Judge 
was . of opinion that the defendants 
acquired title by adverse possession only 
to the limited interest evidenced by the 
document of 1892, and that as it was 
not a sale, it was necessary to deter- 
min whether it was a leise or a mort¬ 
gage. The learned Judge on that footing 
reversed the decree of the Trial Court and 
remanded the suit for decision on all tie 
issues. 

From that order of remand the present 
appeal is preferred tD this Court, and it 
is urged in support of the appeal that 
hy adverse possession the defendants have 
acquired such right as is conveyed by the 
document of 1S92, and further that sec¬ 
tion 10A of the Dekkhan Agriculturists' 
Relief Act would not apply to this trans¬ 
action, and that, therefore, the document 
must be read according to its terms, and 
the transaction evidenced by it must be 
taken to be what it purports to be, 
namely, an alienation of the right to 
hold the land for 500 years. It is not 
d'sputed before us, and cannot be disput¬ 
ed, that the defendants are entitled to 
such rights as they have acquired by 
the document of 1892 by adverse pos¬ 
session. The principle of the decision in 
Adam Umar Sale v. Bapu Bawaji (j) 
applies, whether the document is a sale or 
purports to convey a limited interest. It 
cannot be disputed, and it has not been 
disputed, that section 10A of the Dekkhan 
Agriculturists’ Relief Act cannot apply to 
this transaction having regard to the 
decision in Sawantrawa Fa k{ rap pa v. 
Glriappa FaklraPPa (a). When these two 
propositions are accepted, it is difficult to 
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understand why the case should have 
been remanded. The learned Judge 
appears to have remanded the case to the 
Trial Court pos-ibly on the understanding 
tli it in virtue of the provisions of sec¬ 
tion ioA the plaintiffs may be able to 
establish that the transaction w; s intended 
to be a mortgage by means of extraneous 
evideuce. But no such evidence would be 
admissible os section 10 A of the Dekkhan 
Agriculturists' Relief Act does not apply; 
and the document on its face does not 
purport to be a mortgage. Whether 
it may be called a sale of a limited 
interest or a lease for 500 years, it 
undobtedly gives the defendants a right 
to hold the land for 500 years for a certain 
consideration and that is the right which 
they have acquired by adverse possession, 
and that is the right to the enjoyment of 
wlrch they are entitled as against Ihe 
plaintiffs. Apart from the provisions of 
section 10A, the contention of the plaint¬ 
iffs that the transaction was a mortgage 
and not a lease does rot present any 
difficulty. The paita in this case has no 
resemblance to the patta which the Court 
had to consider in Muhfnad v. Bigas (j); 
and it must betaken to be an alienation 
by way of a lease for a long term, though 
not an out and out sole. 

It is hardly necessary to point out 
that we are not concerned in this care 
with any action that the Collector may 
deem it right to take, if at all, under the 
Bhagdari Act. In connection with this 
aspect of tl.e case it is significant to rote 
that we do not know whether the assign¬ 
ment in favour of the plaintiffs is subject 
to the same infirmity as the transaction 
of 1892 under the Bhagdari Act. This 
point, was raised as part of Issue No. 3 
but there is no finding upon it. It is 
an essential point as affecting the title 
of the plaintiffs to maintain this suit. 

It is clear, however, that the decree of 
the Trial Court dismissing the suit on the 

ground of limitation was right. Iso 
doubt after the lapse of 500 years from 
the date of the document the original 
owners or their representatives-in-title 
would be entitled to get possession of 
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this land. It is hardly necessary to 
make any provision for it in the decree. 
The document makes that position clear. 
The dismissal of the suit involves the 
result that the plaintiffs ar e not entitled 
t > any immediate relief on the footing of 
its being a mortgage. We, therefore, 
reverse the order of the lower Appellate 
Court and restore the decree of the Trial 
Court. The plaintifls to pay the cost* 
here and in the lower Appellate Court. 

K. S. D. 

Or dir reversed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 763 ok 1906. 

February 21, 1908. 

Present: —Mr. Justice Rampini and 
Mr Justice Sharfuddin. 

SURJA PROS AD SUKUL and others 

— D EFENDANT s—A P PELL AN TS 

versus 

MIDNAP UR ZEMINDART COMPANY, 
Ltd.— Plaintiffs—respondents. 

Banjul Tenancy Act ( VIII of 1885), s . 7 

Landlord and tenant—Enhancement of tent 
Kabuliyat, construction of—Tenant liable to fay 

rent for excess area—Fixity of rent. 

A stipulation in a kabuliyat that the tenure-hol 
is to pay rent for lands -besides those mentioned 
in the kabuliyat which may be under his cultiva¬ 
tion, 0 r which may be found to ba excess limds 
upon measurement at the rate mentioned m the 

kabuliyat, does not imply that the /*** w* liable 
to be fixed in perpetuity and would not be liable 

to enhancement, [p. 954 . col. 2] ... tv- 

Aopeal against a decree of the DiS- 

triot Jud;e, Midnapur, dated the 7th 
February 1906, affirming that of the Sub¬ 
ordinate Judre, First Couit, Midnapur, 

dated the 22nd August 1905. 

Mr. Hill and Babu Dtgambar Chatter] ee , 
for the Appellants. 

Babus Jogesh Chandra Roy and Rajendra 
Chanira Chatterjee, for the Respondents. 

JUDGMENT. — This is an appeal against 
a decision of the District Judge of Midna- 
pore, dated the 7th February 1906* 


The appeal arises out of a suit for en¬ 
hancement of the rent of a tenure under 
section 7 of the Bengal Tenancy Acti 
The Subordinate Judge enhanced the 
rent Jrom Rs. 667-15 to Rs. 1,242 
which he considered to be fair and equita¬ 
ble rent. He found that there was no 
customary rate and assessed the gross 
rental of the tenure at Rs. 2,237-10-2 
and after deducting Rs. ji per cent, 
as the cost of collections, allowed the 
tenure-holder a profit of 40 per cent, of 
the co 1 lections, and gave the balance of 
Rs. 6o per cent, as enhancement payable 
to the landlord. 

There was an appeal to the District 
Judge, and the District Judge affirmed 
the decree of the First Court. 

The defendants now appeal to this Court 
and urge that by their kabuliyat of 1875, 
the rate of rent was fixed in perpetuity 
and that they were not bound to pay 
any further rent for the land for which 
they then agreed to pay rent but that 
they were only Table to pay additional 
rent for additional land and liable to pay 
rent for this additional land only at the 

rat?fixed, in the kabuliyat • Then it is urged 
that the learned District Judge has made 
a mistake in his decree if as he says 60 
per cent, should be the profit allowed to 
the tenure-holder. It is further urged 
that the District Judge has not allowed a 
snffic T ent amount for the cost of the codec - 
tions No attempt is made to improve tl.e 
finding of the lower Appellate Court as to 
the gross collections of the tenure. . 

Looking at the terms of the kabuliyat we 
see nothing in it which makes the rate o i 
rent a fixed rate that cannot be enhanc¬ 
ed. We do not think that the rate is fixed 
in perpetuity. The stipulation that the 
tenure-holder is to pay rent for lands besides 
those mentioned in the kabuliyat which may 
be under his cultivation, or which may be 
found to be excess lands upon measure¬ 
ment at the rale mentioned in the kabuliyat 
does not seem to imply that the rate 
rent is to be fixed in perpetuity. The 
learned Counsel for the appellants urges 
that this rate was fixed by the decree of 
the Principal Sudder Ameen dated the 3 °\b 
December i86t. That is so but there is 
nothing in this decree which leads us to 
suppose that the rate then fixed wasfiw 
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in perpetuity. This decree is dated 1861 
and the habuliyat is dated 1875, fourteen 
years later. The fact of the decree having 
been given in 1861 tor un enhanced rate 
of rent shows that the rent of this tenure 
was not a fixed reqt but an enhai:ceable rent. 
We may also mention that the terms of 
the kybuliyat in this case are very similar to 
the terms of the kabuliyat in the case of 
Ram Kumar 8 ingli v. Messrs. Ro bert, Watson 
& Co. (I), aud the rent of the tenure to 
which the kabuliyat in that case rented 
was held to be enhaneeable. We, therefore, 
affirm the decision of the lower Appellate 
Court and hold that the rent and the rate 
of rent fixed in the kabuliyat in the present 
case are enhanceble. 

The learned District Judge has made a 
clerical mistake in saying that the profit 
allowed to the tenure-holder on the gross 
collections is 60 per cent. This profit has 
been allowed to the landlord by the Sub¬ 
ordinate Judge and the balance of Rs. 40 
is the profit allowed to the tenure-holder. 
We see no reason to think that too low a 
rate has been allowed for the costs of 
c ollecti on. 

On the whole we think, seeing that there 
is no proof of any customary rate, the 
rate allowed is fair and equitable. 

The appeal is dismissed with costs. 

Appeal dismissed. 

Z . K . 

(I) 9 C.W.S, * 34 . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 544 of 19 21 . 

November 22, 1922. 

Present. — Mr. Justice Sti art. 

Lala BHAGWAN DAS —Plaintiff 

—Appellant 

MOHABBAT SHaH and another 

—Defendants—Respondents. 

Limitation Act (IX of 1908), s. 3 —Appeal 
filed before Commissioner within time — Cross• 
objccilono raising question of proprietary title ■ 
Appeal returned for preeentation to District Judge 
•—Delay, whether eon be excused—Sufficient eouse, 
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Au appeal was filed before the Comm b 8 lorn r 
from an order ut an Assistant Colic cl or in 
which no question of title was raised. The 
appeal was within time if it Jay to the Com¬ 
missioner, it was not within time if it lay to 
the Court of the District Judge. On notice of 
appeal being served on the respondents they 
filed cross-objections which raised a question 
of proprietary title. The Commissioner there¬ 
upon returned the appeal and the cross-objie- 
tions to the parties to be filed before the 
District Judge, which was clone. It was object¬ 
ed that the appeal was barred by time inas¬ 
much as at the time it was presented to the 
Commissioner the period of limitation for filing it 
before the District Judge had already expired; 

Held , that the appeal having in the first 
instance been properly filed before the Commis¬ 
sioner, and the latter’having been deprived of 
jurisdiction to hear the appeal by the action 
of the respondents in filing cross-objections 
raising a question of proprietary title, this was 
a fit case for extending the limitation for pre¬ 
senting the appeal to the Distiict Judge under 
section 5 of the Limitation Act. [p. 956, col. 2 ; ] 

Appeal from 3 decis'on of the Addi¬ 
tional District Judge, Moradabad, dated 
the 20th January 1921. 

JUDGMENT. —The plaintiff-appellant in¬ 
stituted a suit under sections 150 and 154 
of the Tenancy Act against the defendants 
for the resumption of what purported to 
be rent free land in his tnaha / on the 
.allegation that the land in question was 
granted for the performance of a speefie 
service which hero longer required. 

The defendants asserted that the giant 
had been made to them unconditionally 
and that it was thus not resumable under 
section 154, and further that it had teen 
held rent-free for 50 years by two suc¬ 
cessors of the original grantee, and that 
thus they held proprietary rights in the 
same. The Assistant Collector decided 
that the grant was unconditional and as 
such, not re sum able, but that it had not 
been held rent-free for 50 yeais by two 
successors of the original grantee. He, 
therefore, af-sesed rent Hereon under section 
157. The judgment is dated the 15th 
April 1920. On the 16th June 1920. the 
plaintiff appealed to the Commiss : oner on 
the ground that the land had been 
granted for the performance of a 
specific service which he no longer 
required and demanded the ejectment 
of the defendants. He further ap¬ 
pealed that, in any c'rcumstance, the 
status of the defendants had been incor- 
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rectly determined and that the tent fixed 
was rot sufficient. This appeal was within 
time if it lav to the Commissioner. It was 
not within time if it lov to the Court of 
the District Judge. It was not an appeal 
against a decree in a suit included in groups 
A and B, or in a suit Under sections 159, 
160, 161, 162, 164 and 165 and it raised no 
question of proprietary title. It would, 
therefore, appear that the appeal lay to the 
Commissioner. When the appeal was filed 
there was no question of proprietary title 
in issue in the appeal although such a 
question had been in issue in the Court 
of first instance. 

On the 31st of AucUst 1920 the defend¬ 
ants having received notice of the ap¬ 
peal, filed. as they were entitled to do, 
a cross objection under O. XLI, r. 22 
in whiehthey requested the Court to dis¬ 
miss tbe suit altogether because, on their 
allegations, it was established that they lad 
proprietary title in the plot inasmuch as 

the grant was for more than 50 years and 
held by two successors to tl.e original 
grantee. The filing of this cross-objection 
introduced a question of proprietary title 
as an issue iu the decision of the appeal. 
The Commissioner then took the course 
(which was the only possible course) of 
returning tl.e appeal ar.d the cross objec¬ 
tion to the parties with directions to file 
them before the District Judge. As le 
was precluded from deciding the question 
of proprietary title and as the cross-objec- 
tionhad now become merged in the appeal 
ard he had to decide eveiy point raised in 
both, he took a correct view, of the law. 
He does not refer to the decision in Raja 
Pat tab Bahadur Singh v. Abdus Salatn 
(1) which is a decision of the Board of 
Revenue. That decision undoubtedly sup¬ 
ported his view and lays down the only 
feasible procedure as to what Is to be 
done in such circumstances. 

The plaintiff-appellant then proceeded 
to present his appeal to the District 
Judge. He was late by two da>s through 
unavoidable causes and this District Judge 
has condoned the lateness of two days. 
But the District Judge has dismissed the 
appeal on the ground that at tie time it 
was presented to the Commissioner the 
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period of limitation for filing it before the 
District Jud^e had already expired. He 
considered that there was no sufficient 
cause under section 5 °f the Limitation 
Act justifying extension of ihe time.' His 
view was that the appellant was ignorant 
of the law and that ignorance of the law 
was no excuse. 1 do not propose to dis¬ 
cuss how far the appellant would be ex¬ 
cused if he had accepted in good faith the 
hoaest, though mistaken, advise of his 
Counsel, because in this particular case the 
appellant's Counsel was right. The appeal 
did lie to the Court of the Commissioner 
and it was not until some two months had 
elapsed that a situation arose which pre¬ 
vented the Commissioner from proceeding 
with its decision. Had the crossobje c t;on 
not been filed, or had a cross-object ion 
been filed which did not raise a question 
of proprietary title, the Commissioner 
would have been seized with the appeal 
and his Court would have been the proper 
Court to decide it, and the circumstance 
which deprived the Commissioner cf his 
jurisd'etion was one which could i ot pos¬ 
sibly have entered into the calculations ct 
the appellant at the time the appeal was 
instituted. I. therefore, find that the ap¬ 
pellant bad sufficient cause under section 5 
of the Limitation Act for presenting his 
appeal beyond fme in the Court of 
the District Judge. I, therefore, allow this 
appeal and s<nd back the appeal and the 
cross-objection to be decided bythe learned 
District Judge on the merits according to 
law. Costs here and hitherto will follow 

the result. , . , , 

Appeal allowed. 

z. K. 
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PATNA HIGH COURT. 

• I-JtrrNRs Patent Appeal No. 94 of 

1921. 

. July 10, 1923. 

Present : —S?r Dawson Miller, Kt„ Chief 
Justice, and Justice S'r B. K. 

Mullick, Kt. 

RAMDHURI CHOWDHURI— Appellant 

versus 

DEONaNDAN PRASAD SINGH— 

Respondent. 

LWorton^c/ (/a: 0/ 190S), 5. 10, Sch. I, Arts. 
iOO, it$i —Civil Procedure Code ( Act V of 1908;, 

*• 47 * O* XXI, r. 90 —Execution of decree — Sale, 
application to set aside — Limitation—Fraud appli¬ 
cation based on—Burden of proof—Sale proclama- 
Uon—Mis-statement of value, whether fraud. 

Article 181 of Schedule I to the Limitation 
Act applies only to applications for which no 

P en ® d . of limitation is provided elsewhere in 
the Schedule, [p. 939, col. i.] 

All applications for setting aside a sale in 
execution ot a decree under the Civil Procedure 
Lode are governed by Art. x66 of Schedule 
1 to the Limitation Act, even though the 
ground for setting aside the sale should be 
traud °r any other reason, and the effect of the 
Article cannot be evaded by merely stating 
in the application itself that it is brought 
^f x section 47 as well as under O. XXI, r. 90 
of Procedure Code. [p. 959, col. 1 ] 

Under Art. 166 of Schedule I to the Limitation 
ct the period ot limitation for an application to 
set aside an execution sale runs Iromlhe rate of 
tne sale unless the knowledge of his right to apply 
was fraudulently concealed from the applicant. 

IP-959. col. x.] 

A mis-statement by the decree-holder of the 
alue of the property in the sale proclamation 
col^i]^ necessar ^y constitute fraud. [p-9C0, 

betters Patent Appeal against the judg* 

Went of Mr. Justice Ross, dated ti e 6th 
November 1921. 

Messrs. S. Ahmid, K. Sahai and S. 

Da z al > fo * tbe Appellant, 
th « SIS * Sen an< * N. Bose, for 

Respondent. 
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JUDGMENT. 

th T 4* * s an a PP ea l under 

Patent from a decision of Mr. 

lost 'nu° SS ' dated tbe 6th November 
of * T .be appellants, as first mortgagees 

d#orf r a * n P ro P er ty, sued and obtained a 
la** 10 execution of which, on the 31st 
?f 8 ' tb *y put up the property 
♦ * iea nd purchased it themselves. About 

ruvhrtiJni .February 1920, the 

°? e , vf the judgment-debtors, 

P>li«d to get aside the tale under O. XXI, 


r. 93 and section 47 of the Civil Procedure 
Code.. At the hearing of the application 
no point was made by the judgment-debtor, 
the present respondent, tl ot notice of the 
application for execution required by O. 

Xl, r. 22 of the Code was not issued or 
properly served, and no evidence urs taken 
before the Munsif, who heard the applica¬ 
tion, on this point. It was coni ended, 
howe\er, that the order of attachment was 
not properly proclaimed, nor a copy de¬ 
posited in the Collectorate as required by 
O. XXI, r. 54, and that the notice cf the 
sale proclamation required by r. 66 of 
that Order was not properly served upon 
the respondent or 0 copy deposited at the 
Collectorate. The respondent also alleged 
fraud on the part of the appellant in 
concealing from lun the fact of the sale 
and claimed that the limitation peiiod 
for his a pplic.it on did l.ot bepn 1o iuii 
unUl he became aware cf the sale, which 
was less than a month before the applica¬ 
tion was made. The Munsif found that 
the notice required under O.XXI,r.66 was 
served on th.=? karparduz of the respondent 
and not on the respondent personally, r nd 
that the sale proclamation was not sent 
to the Collector of the District for publica¬ 
tion under O. XXI, rr.67and 54. He also 
found that the property was purchased at 
a very low price by the appellant and, 
from the way the processes were served 
and the inadequate price, he concluded 
tliatfraud had been practised on the re¬ 
spondent. There was no evidence as to 
when the respondent first obtained km wl- 
edge of the sale but he accepted the state¬ 
ment in his petition that he obtained this 
knowledge for the first time on the 2nd 
February 1920, which was less than a 
month before the application was filed. 
He accordingly held that the application 
wa» not time-baired and set aside the 
sale. 

The .Subordinate Judge on appeal found 
that the sale proclamation was duly made 
and published, but that a copy was not 
sent to the Collector of the District as 
required by rr. 54 and 67 of O. XXI. He 
also found that the notice required under 
r. 66 was not served upon the respondent 
but upon his torpardax. These defects he 
considered to be irregularities, but not 
•ufictart to vitiate the sale. He further 
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he did not take this course. On tbe qui«- 


found tnat the price which the property 
fetched at the sale was lower than its 
fair price, hut did not consider that there 
was any evidence proving anything done y 
the decree-holder which had the enec o 
reducing the price. It must be taken, 
therefore, in my opinion, that .he con¬ 
sidered the respondent had suffered no su 
stantial injury, within the meaning of O- 
XXI r. qo, by reason of suchiTregularit.es 
as existed. He also found that there was 
no evidence on the record to prove on} 
fraud practised by the appellant and 
that there was no proof that the res- 
non dent was kept from knowledge of the 
sale by any fraud of the decree-holder. 
In considering the question of the inade¬ 
quacy of price, he stated that he could not 

agree with the learned MunS'.f in holding 
that fraud was practised simply because 
the property sold did not fetch its proper 
price at the sale. On the question of 
limitation, he pointed out that there wa 
no evidence to prove how and when the 

judgment-debtor got knowledge of the sale 
and that the allegation made in the peti¬ 
tion had not been substantiated and the 
respondent himself gave no evidence. He 
accordingly held that the application was 
bnredby limitation and rejected H, allow 

ine the appeal. „ ,, . ... 

The respondent then moved this Court 

in revision to set aside the Subordinate 
Judge’s order relying mainly upon the 
ground, which had not been urged either 
before the Munsif or the Subordinate 
Judge, that notice of the application for 
execution, which was made more than a 
Ve »r after the decree, had not been pro¬ 
perly served upon him, and that the sale 
was accordingly made without jurisdiction 
and void. H» also contended, that, upon 
the findings come to fraud ought to 
have been presumed. The learned Jud^e 
considered that on the facts disclosed, a 
case of fraud had not been made out 
and agreed with the lower Appellate Court 
that irregularity in the service of notice, 
in itself, did not amount to fraud. He 
stated, however, that in the absence of any 
finding of the actual value of the property 
he would h a ve remanded the case ior a 
finding on thl 9 question had it been 
ne c essary to do so, but as he s*t aside 
the sale upon the ground mentioned. 


ne qiq not — . .. • 

tiou of non-service of the applicationfo 

execution he was referred to the P e ° n j 
return of service which had been accepted 
by the Executing Court as a proper ser¬ 
vice when it was made and had net been 
put in evidence at the trial. From this 
it appeared that the notice had been 
tendered to the lespondent s karpajdaz 
who refused to accept it # and that ,it was 
afterwards served by affixing it to the doer 

of the respondent’s house. J . n r 

cumstances,such a service might teregular 
a nd effective but there was nothing 1 to show, 
on the face of the return, whether the its 
pondent himself had refused to accept it 
or whether any attempt had teen wade to 
ascertain his whereabouts before affixing 
it to the door of his house and no evi¬ 
dence was before the Court to show the 
exact circumstances under which ^e *er- 

howe ver^'cVn^ d ere*Shim's el * e ^ on *»g # 

tsar sis. nwj. 

that no proper service had been mane, 
with the Jesuit that the sale ^as tad 

Limitation Act!tleUarned'jadg^thougW 
that as the case was one coming und 

?t & /".« « 

:T,s- 

hatred by limitation. He considered, fur- 
that the proper Procedure was by 

art V- 

the present appeal is brought. ^ 

Th. first observation wMch fa Jb 4 
made upon this judgment ». 
application now under c0nsld * a °pliea- 
both in form and substance _“ Potion 
tlon for setting a6ide a *Ai c in e 

of decree und^ the avfi Procedure Cod«. 

Th«*“ «• contention^ from fit* *• 
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last, cither in the Trial Court or before 
the Subordinate Judge, thot the sale was 
void ab initio, and there was not a scrap 
of evidence to support such a contention. 
The fact that the upplicat : ou itself was 
headed os one undor O. XXI,. r. go and 
section 47 of the Code can make no 
difference in this respect. Article 181 of 
the limitation Act applies only to appli¬ 
cations for which no period of limita¬ 
tion is provided elsewhere in the Sche¬ 
dule, but all applications for setting aside 
a sale iu execution of a decree under the 
Code are governed by Art 166, even 
though the ground for setting aside should 
be fraud 01 any other reason. All appli- 
cxtions to set aside a sale, i:i one 
sense, come within section 47 of the Code, 
as that section provides that all ques¬ 
tions arising between the parties and 
relating to the execution of the decree 
shall be determined by the Executing 
Court. The effect, however, of Art. 166 
of the limitation Act cannot be ev&dcd 
merely by stating in the applica¬ 
tion itself that it is brought under sec¬ 
tion 47 as well as under O.XXI, r. 90. 
It wool 1 appear, therefore, that the pre¬ 
sent application is time-barred, unless it 
can be shown that the respondents right 
to set the sale aside was concealed from 
him by the fraud of the appellant. In 
such a case, under section 18of the I/imita¬ 
tion Act the time would only begin to run 
when the respondent first became aware 
of the fraud. This he alleged in his peti¬ 
tion was less than a month before he filed 
the application although the property had 
been sold two years earlier. Fraud ha* been 
negatived by each of the Courts before 
whom the case came and the respondent 
has, therefore, failed to la> T the foundation 
necessary to support the application of 
Section 18 of the Limitation Act. Unless 
the knowledge of hi8 right to apply was 
fraudulently concealed from him the period 
of limitation runs from the date of the 
sale. It is immaterial, therefore, when he 
first became aware of the sale, although 
in fact, as the Subordinate Judge points 
out, there is no evidence of the date when 
he fir»t became aware of it. With respect 
to the learned Judge, whose decision is 
now under appeal, I do not think that he 
Ne« entitled to treat the present appl ca¬ 


tion which, as I have already said, was in 
foim and substance an application to set 
aside a sale, ns a proceeding of a different 
nature and to hold that Art. 166 of 
the {Limitation Act had no apjlicalion. 
The evidence was confined to such matters 
as would entitle fete Court to set aside 
the sale on the assumption that it was 
valid until so set aside,and the orly evi¬ 
dence before the Court was that which went 
to show that the sale was \oidable aid 
not void. It maybe, when the facts are 
accurately ascertained, that the sa’e was 
void. I express no op'nion upon that point, 
but I consider in the present case we 
are not in a position to decide it. The evi¬ 
dence is not before us to enable is to 
arrive at a proper conclusion ai d it would, 
in my opinion, be ;i dangerous precedent 10 
establish if we were to tieat the applica¬ 
tion now under consideiatien as one of an 
entirely different nature from that which 
it purports t© be, and without any evi¬ 
dence at ill as to the exact circumstances 
under which iheserv ce of the notice of 
the application for execution was effected, 
hold that the sale was a nullity merely 
because the peon’s return, which was not 
put iu evidence or relied upon at the trial, 
indicates that the service may not ha\e 
been properly effected. It may be assumed 
that, if the service of this notice had 
been put in issue at the hearing, the 
proof of the peon's return would not have 
been sufficient to discharge the onus cast 
upon the appellant but, for aught we 
know, there may have been circumstances, 
which when known, would show that 
the service was regular and that the res¬ 
pondent, although tb e notice was not de¬ 
livered into his hand by the peon, had re¬ 
ceived it or had refused to accept it or 
could not be found. To justify up in declar¬ 
ing a sale made by the Court, in execu- 
tionof its decree, to be null and void, 1 
think we should require moie cogent proof 
than anything which appears in the 
circumstances of the present case. Tbe 
respondeat did r.ot put the appellant to 
proof of tbe validity oflhe service of notice 
which is now impugned, and no evidence 
upon the question was gone into es the 
appellant had no case to meet in this 
reipect. How then can we hold that the 
s ale was a nullity merely because a 
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document on the record, but not used at 
the trial or in any way questioned, tails 

to establish conclusively that the service 
was regular. In my opinion, it would be 
improper to do *o. 

The learned Counsel for tbe respondent 
further argued that, upon tne facts found 
the learned Subordinate Judge ought to 
have come to a conclusion that there was 
fraud in publishing and proclaming the 
sale and that once fraud is proved which 
kept th« sale from the knowledge of the 
person entitled to question it, the onus 
lies upon the person committing the fraud 
to show that the person injured thereby 
and suing to recaver the property had 
clear and definite knowledge of the facts 
which constitute the fraud at a time which 
is too remote to al'.ow him to bring the 
suit, as laid down byword Hobhouse in 
delivering the judgment of the Judicial 
Committee in Rahimbhoy Habibhoy v. 
Turner (i), Before, however, any que tion 
of onus of proof alines it must be estab¬ 
lished t hat a fraud was committed. The 
First Appellate Court, wh'ch is theullimate 
judge ot fact in the present case, has 
come to the conclusion that the evidence 
of that which was done by the appellant 
does not amount to fraud. It is contended, 
however, that the value of the property 
mentioned in the proclamation was so 
much below its real value that fraud must 
necessarily be imputed. I entirely agree 
that a wilful misstatement by a decree- 
holder in the sale proclamation of the value 
of the property may be sufficient evidence 
in particular cates, to justify an inference 
of fraud. I further agree that, where 
certain facts are found and inference of 
fraud is drawn, based upon the facts 
so found, it is open to theCourtin second 
appeal to consider whether, as a matter 
of law, such an inference is justified by 
the facts found. If, however, the Fi r 6t 
Appellate Court, which is the ultimate 
judge of fact, refuses to draw an inference 
of fraud upon the facts so found by it, 
that decision cannot be questioned in 
second appeal unless the facts found 
necessarily amount to fraud. The mis¬ 
statement of value in the sale proclama¬ 
tion is not, in my opinion, necessarily a 

(x) Sf B. 34X1 so I. A. it 6 Sar. P. C. J. 236; 17 
lad. Jus. 401 0 Dec * •») *as. 


fraudulent act, nor do the other irregu¬ 
larities complained of at the hearing of 
themselves necessarily constitute fraud. 
Whether, upon the whole of the circum¬ 
stances disclosed, it could be inferred 
that fraud had or hsd not been com¬ 
mitted was, in my opinio 0 , entirely * 
question for the Subordinate Judge to 
determine and even if, upon 0 considera¬ 
tion of all the circumstances, we might 
have drawn a different inference and come 
to a different conclusion, vnltss that 
inference necessarily followed from _ the 
facts proved, we should not be entitled 
to disturb the findings of the First Appel¬ 
late Court. In the present case I think 
we are bound by those findings and as 
there is no finding which will bring into 
operation the provisions of section 10 the 
application is, in my opinion, governed 
by 4rt- 166 of the I/'nitation Act and 
was time barred at the time when it was 

presented. . 

Whether the respondent is still m a 
position to tieat the sale as a nullity 01 
whether he still has any remedy open 
to him whereby he may obtain a declf ra¬ 
tion in favour of h's title and posses¬ 
sion on the ground that the sale was void 
aie matters which I expressly leave open, 
but, so far as the prssent application 
is concerned, in my opinion, it must bs 
dismissed and the appeal allowed with 
costs here and before Mr. Justice Ross. 
The judgment and decree appealed from 
will be set aside and the order of the 
learned Subordinate Judge restored. 


MulUck, J.— 1 agree 

Z. K. 


Appeal allow id. 
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ALLAHABAD HIGH COURT. 

Government Appeal No. 497 

of 1922. 

November 17, 1922. 

Present: —Sir Grimwood Meats, Kt., 
Chief Justice, ond Air. Justice 

Piggottc 

KMPER OR— Prosecutor 

versus 

HAR PRASAD BHARGAVA— 

Accused. 

Criminal Procedure Code (Act V of 189S), s. 
337 , scope of — Accomplice^ whether competeut 

witness. 

Section 337 of the Code of Criminal Procedure 
empowers certain Courts of Justice, vis., Magis¬ 
trates exercising certain powers or specially 
empowered ad hoc by an order of sanction, to 
pass a judicial order, the effect of which is that 
a “person supposed to have b_en directly or 
indirectly concerned, in, or privy to, the offence 
Under inquiry” who chooses to accept the pardon 
tendered by the said order, can give his evidence 
“as a witness in the case,” with the knowledge 
and assurance that the order will operate as a 
bar to his own subsequent prosecution or trial 
for the offence in respect of which the pardon 
was tendered, or for any other offence of which 
he appears to have been guilty i n connection with 
the same matter, [p. 976, ool. 2.] 

There is no provision of Indian Statute 
Law, nor is there any principle of natural 
justice, which makes an accomplice, as such 
an incompetent witness at the trial of an¬ 
other person in respect of the offence in the 
commission of which he was an accomplice, [p. 
977 , col. I.] 

Mohesh Chundcr Kopali v. Mohesh Chunder 
Dass, 1 o C. L. R. 553, Queen-Empress v. Tirbeni 
Sahai, 20 A. 426J A. W. N. (1898) 102; 9 Ind. DcC * 
(It. S.) 632, Banu Singh v. Emperor, 33 C. I 353 I 
Io C. W. N. 062; 4 Cr. L. J. 145, Queen ▼. 
Behary Loll Bose , 7 W R. Cr. 64, Queen-Empress 
v. Mona Puna t 16 B. 6611 8 Ind. Dec. (n. S.) 
919 , relied on 

Empress of India v. Asghar AH, 2 A. 260; 4 
Ind. Jut. 2501 x Ind. Dec. (n. 9 ) 7 * 7 , distin¬ 
guished. 

Mphan&u v. EmPeror, 57 Ind. Cas. 167; 1 L. 

J02J 1 lj. L« J. 18*; 21 Cr. L. J. 599; $9 P- L. R. 

*9^0, dissented from. 

Appeal by the Government against the 
acquittal by the Sessions Judge, West 
Befrar, Akola, in Criminal Appeal No. 1 
Of 1912, dated the 6th March 1922. 

The Government Advocate, for the 

Gtown. 


Messrs. C. C. DVlon, G. W. Dillon, Durpa 
Pr's.ij anJ M. P. Bhargava, for the 
Accused. 

JUDGMENT. —This is an appeal of the 
Central Provinces Government against a 
decision of Mr. Pretn Narain, Sessions 
Judge of West lierar, Akola, who on the 
6th of March 1922, set aside the convic¬ 
tion of Ilir Prasad Bhargava, who had 
been found guilty of an offence Under 
section 161 of the Indian Penal Code by 
Khm Bahadur Jacob, a Magistrate of the 
pirst Class, and who was Sentenced by the 
latter to 2^ years’ rigorous imprisonment 
and a fine of Rs. 15,000. 

We now propose to give in chronological 
order, os far as possible, a summary of 
thj principal events wh : ch are said to 
hive occurred and which culminated In 
the conviction of liar Prasad Bbargava. 
In August of 1921 liar Prasad Bhargava 
was thj Subordinate Judge of Akola. On 
the 9th of August Gujadhar and others 
filed a suit against Bhagirath and others 
in the matter of an alleged partnership 
and claimed from the defendants upwards 
of Rs. 50,000. On the 29th of August, 
the plaintiffs filed an application for the 
immediate attachment of the property of 
the defendants and for seizure of account- 
books, alleging in an affidavit reasons why 
such order should be made. The appli¬ 
cation came before Har Prasad Bhargava 
on the 31st of August, and he made an 
order for the seizure of the account-books 
and the attachment of all moveable and 
iminove ible property of the defendants, if 
they failed to furnish security for an 
amount of Rs 54,000. The Judge accepted 
the allegations made by the plaintiffs in 
their affidavit, and the order wa6 in 
emphatic terms. 

Beyond question, this order caused 
Bhagirath the graves 1 anxiety. The books 
were hmded over,to an officer of the 
Court and to furnisn security for th* 
Rs. 54,000, Bhagirath borrowed Rs. 20,00c 
from certain persons and deposited that 
sum with Sheoraj Mai, who on it s receipt 
agreed to become surety for one month, 
and one month only. Bhagirath knew 
that one Mangal Chand was on friendly 
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terras with Har Prasad Bhargava and he 
d“t *r.n ned to approach the Judge throu h 
Manga 1 Chand and to offer him a bribe 
to secure the reversal of the order of the 
3 1st of August. As between Bbagirath 
and iUangal Chand there was a difficulty, 
bec.u-e in a previous transa ction relating 
to co ton seeds, Mangal Cna nd was of 
opin on that Bhacirath hid cheated him 
l.i re,pect of 10 bags of cotton seeds, short 
de'ivered. Wnether Bhagirath had really 
don? this, or the cotton seed had been lost 
in transit, has no importance in this case. 
Baigirath, however, be ; ng aware of this 
ill dealing , rightly Judged that Mangal 
Cb.m 1 might hesitate to help him. He, 
th*re!or c , cbose a matualfriend, by name 
Ridhi Kiahen, laid the circumstances 
before him, and asked hrn to induce 
Mjugil C.iandto interview the Judge. 

Ma igal Chand expressed h s readiness to 
n*gotiite with the Judge, provided Bhagi¬ 
rath uijertook to re place, in the enduing 
se • so 1, the disputed cottonseed, and, ac* 
cordial to Radia K-shen, stipulated for 
Rs. 500 as his fee. 

Wh?th?r Bhagirath instructed Mangal 
Ch 1 nd that nothing else than the com¬ 
plete r e versil of the ord_*r would sitisfy 
him, or whether he (if that, should in 
thi opini>aof the Judge, be impossible), 
expressed a readiness to give a charge 
upon his property is not dear. At any 
rate Miu;al Chand, according to his own 
evde ice had, 0.1 t a e e/eai.ig of the 7th 
or .September an interview with Har Prasad 
Bhargava wh; see ns to hive told him in 
general terms that he would do what was 
wanted on payment of Rs. 2,000. The 
remit of rhat interview was reported by 
Mangal Chand to Bha 'ir.ith who there- 
upo. paid Rs. 200 to Mangal Chand and 
q lite eirly on the morn n: of the 8th of 
Septembe r went to Man al Chand whilst 
he was still in bed and handed him over 
Rs. ^,000. This Rs. 2,000 was made up 
of 12 notes of Rs. 100 each, which had 
been paid into his shop by various 
customers during the preceding day and 
of Rs. 800 in notes which he had pur¬ 
chased for cash from the firm of Ram 
Chand-Rauigopal and in this Rs. 800 were 
also five- Rs. 100 notes. Therefore, 
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Mangal Chand had in his possession 17 
notes each of the value cf Rs. 10©. 
Bhagirath before handing over the 12 Doles 
previously mentioned, took the precaution 
to write down their numbers. This fact 
is of prime importance In the case. Bhagi¬ 
rath and Mangal Chand then set out for 
the house of Har Prasad Bhargava. Mangal 
Chand entered, Bhagirath r t mained in 
the road. Mangal Chand paid over the 
17 notes of Rs. 100 each to Har Prasad 
Bhargava, who thereupon told Mangal 
Chand that Bhagirath should make an 
application to ha\e the order of the 31st 
of August cancelled. We mivhl conclude 
this question of receipt of money by 
stating that on the 10th of September 
Bhagirath handed to Mangal Chand 
Rs. 2<;o, and on the 14th a further 
Rs. 100, thus making up the whole 
Rs. 2,500. These two sums of Rs. 200 
andRs. loo were paid according to Man* al 
Chand, on the direct instructions of the 
Judge, to the shop of Onkur Das Bagdia, 
the employer of Mangal Chand, with 
whom Har Piasad Bhargava had an 
account, and credit entries of the two 
payments, were made in the said account. 
To this we may add that Bhagirath did 
give to Mangal Chand an undertakirg in 
writing to replace the 10 missing bags 
of cotton seed in the forthcoming sea¬ 
son. 

Bhagirath lost no time in adopting 
the suggestion of the Judge. He went at 
once to his Counsel, Mr. Damle, a gentle¬ 
man of hgh social position and un¬ 
impeachable integrity, and the latter, 
knowing, of course, nothing of what had 
happened, went witb Bhagirath to the 
Conrt of Har Prasad Bhargava. It did 
not appear to Air. Damle convenient to 
file the application on that day . He told 
Bhagirath that it could not be done and 
advised him to wait until the 10th of 
September, two days Liter. Bhagirath dis¬ 
regarded th s advice and managed to file 
en that day, without the knowledge °f 
Dr. Damlt, an application for the can* 
Celiation of the order. That application 
came up for hearing on the loth. News 
was brought to Mr. Danle that tpe ap¬ 
plication was ccxuiDg on. 3 his juipi^n 
him a good deal but he proceeded tc the 
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Court, and heand Counsel for the plaint¬ 
iffs addressed the Court on behalf of their 
respective clients. As 1 often happens in 
thesecases,anvddlecourse was suggested 
and Mr. Gupta for the plaintiffs said that 
his clients were willing for the surety to 
be released, if the defendants were able to 
‘disclose immoveable proper tv to the value 
of Rs. 5 -b°oo and were willing to give a 
charge upon it, and his clients were also 
willing, not that the books should be 
removed from Ihe custody of the Court, 
but that copies should be made for the 
use of the defendants at the plaintiffs’ 
cost. Air. Damle, whilst still asking tie 
Court for a decision on the merits of the 
application stated in effect that, if the 
previous order could not be set aside in 
its entirety, then his client was prepared 
to give a charge for Rs. 54,000 over his 
immoveable property, and that if the 
account-books could not be ordered to be 
returned, his clients would accept the 
copies as suggested by the plaintiffs. 
Thereupon the application stood adjourned 
until 15th of September, the Judge having 
announced that he would on that da> pass 
an order. 

On coming out of Court, Mr. Damle was 
clearly puzzled as to how it kappene d that 
Ehagirath had filed the application on the 
Bth, and mire puzzled still when he, 
hiving told Bhagiratb that he, Mr. Damle, 
could not attend on the 15th was in¬ 
formed that that would not matter. Mr. 
Damle then asked Bhagirath directly if he 
had approached the Judge and was told 
by Bhigirath that he cou'd take it that 
w?y if he liked- In reply to a further 

question, Bhagirath said he had hopes 
that his application would be granted. 
The course which the arguments had taken 
on the 10th made it an easy task for the 
Judge to modify h's previous order, and 
ne did so modify it along the lines of the 
suggestions which had been made to him 
*n Court. 

We entertain no doubt that Bhagirath 
Wanted nothing short of the complete re¬ 
versal of the order, and the modification 
jasfar less than he had hoped to obta : n. 
He was inclined to believe that Mangal 
Chand had not paid the mone> to the 
Judge. At an interview between Bhagirath 
tfhd Mangal Chand at which the former 


expressed his dissatisfaction, Mangal Chand 
agreed to go and see the Judge, and this 
according to Mangal Chand having been 
d >ne, the Judge assured him that, when 
Bii igirath showe 1 his ini moveable property 
to be worth Rs. 54,000 the Surety would 
be released and he, the Judge, had done 
all that Bhagirath wanted. 

At this time the Officiating District and 
Sessions Judge was Mr. Lachmi Narain. 
He had known Har Prasad Bhargava for 
four or five years and was on terms of 
friendship with him. At some time after 
8 oVL ckon the evening of the 19th of 
September, Mr. Bach mi Narain received 
information from a person, whose name 
in the public interest has not been dis¬ 
closed, which led him to believe that 
Gajadhar, who was the plaintiff in the suit 
already mentioned, was going that night 
to the house of Rir Prasad Bha rgova, there 
to pay him a bribe of Rs. 5,000 in respect 
of a case in which the litigants came from 
the village Agar. Mr. Lachmi Narain went 
at once to the D stn'ct .Superintendent of 
Police but finding his gate closed proceeded 
to the bungalow of Mr. James the Deputy 
Superintendent of Police and together they 
returned to the house of the Superintendent 
of Police. His name is Mr. Neilson. Mr. 
Lachmi Narain narrated what he had been 
told, and the three of them proceeded 
towards the house of Har Prasad Bhargava. 
Enquiries from a waiting tovga-walah 
showed thnt Gajadhar had engaged him. 
Mr. Lachmi Narain went ahead of the 
other two men into the bungalow of Har 
Prasad Bhargava. On reaching the 
verandah he found Har Prasad Bhargava 
and Gajadhar to ether. At this time it was 
naarl> 11 o'clock at night. He appears to 
have spoke i rather sternly to Gajadhar for 
being there at that time of night, and Mr. 
Lachmi Narain then returned to the road 
where Mr. Neilson and Air. James were 
stmding. The sinister fact of Gajadhar, a 
litigant in at least two cases pending before 
Har Prasad Bhargava, being present in 
the house, confirming as it did, at least, a 
part of the truth of the information given 
to Mr. Lachmi Narain, determined these 
three gentlemen, after some consultation, to 
procire a search warrant. Mr. Neilson 
went to the District Magistrate for that 
purpose, whilst Mr. Lachmi Narain and 
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Mr. James ■went into the hall of the 
ihii ns a low uf Har Prasa d Bharga va and sat 
theie. After a short t'me Air. Bachmi 
Narain feeling thirsty, went away, leaving 
.Mr. James alone with Har Prasad Bhargava 
in the bouse. After having refreshed him- 
9 r 1 f and rested Mr. Jhachmi Narain pro¬ 
ceeded on his bicycle to the bungalow of 
the District Magistrate. By this time the 
warrant was prepared, and lie and Mr, 
Neilson returned to the bungalow of Har 
Prasad Bhargava iu a tonga. 

On Mr. Bach mi Naruin's departure, Mr. 
James sat with Har Prasad Bhargava and 
Gajadhai, and during the period of wait¬ 
ing Har Prasad Bhargava said that he 
wanted to speak to Air. Janies in con¬ 
fidence and asked him to go outside. Mr. 
James objected to liis leaving the 
house, Har Prasad Bhargava said 
he could not speak in the presence of 
Gajadiiar. Air. James told Gajadhar to 
stand in the verandah. Before going out 
Gajadhar offered to be searched. Mr. James 
declined to do this. Gajadhar went out to 
the verandah and a moment later Har 
Prasad Bhargava said to Mr. James "Gaja¬ 
dhar is bolting, shall we run and catch him." 
Atr. James negatived the suggestion and 
Gajadhar didin fact run away. Har Prasad 
Bhargava became increasingly nervous at 
the absence of Air. Bachmi Narain, and on 
two occasions wanted to leave the house 
to search for him. Mr. James stated that 
he himself was not going to leave the room, 
ne-ther would he permit Har Prasad Bhar¬ 
gava to do so. Har Prasad Bhargava then 
suggested that a servant should be seut to 
look for Gajadhar (sic) “Gajadhar'* nay 
•possibly be a lerical error for Mr. Lachmi 
Narain but it is unimportant. As the 
servant wasgoiugout, Har Prasad Bhar¬ 
gava followed the servant and whispered 
something to him which Mr. James did not 
hear. A door which had previously been 
shut was noticed by Mi. James to be open 
and from the place where he was seated 
he could see a bed and underneath it certain 
boxes. The seivantwas in that room, and 
he became suspicious of the servant’s move¬ 
ments. In Air. James's belief, Har Prasad 
Bhargava got up and seated himself in a 
chair directly between Mr. James and the 
open door, so as to shut out from him a 
view of the interior of the room. There- 
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upon Mr. James told that “that game'* 
would not do with him andthat he intended 
to wa tch the servant and the boxes. Har 
Prasad Bhargava enquired whether it, was 
absolutely necessary that the search should 
be made that very night and proposed that 
the room should be looked and a Police 
guard put over it. Being told that the 
search would take place that night Har 
Prasad Bhargava said that he would like 
a friend, who lived in the same compound 
to be present. The friend was sent for, 
came and asked, why he was wanted. Har 
Prasad Bhargava did not explain why the 
friend had been sent for, apologised for 
sending for him and told him to go back 
to bed. 

At about 1 o’clock in the morning of the 
20th of September Mr. Bachmi Narain and 
Mr. Neilson returned witha search-warrant. 
That search-warrant did not specify the 
sum of Rs. 5,000 as the amount of the 
bribe which Gajadhar was suspected to 
have paid to the Judge but d»d specify 
Gajadhar by name as the suspected bribe¬ 
giver. Har Prasad Bhargava was infoim- 
ed of Ihe search-warrant, asked to see it, 
and was shown it, and Mr. Lachmi Narain 
then told Har Prasad Bhargava that, if he 
would tell them about the matter and 
give up any money that he had received, or 
produce any large sums of money that he 
had in his house, it would obviate the 
tiouble and disgrace of a search. Accord¬ 
ing to Mr. Bachmi Narain, Har Prasad 
Bhargava told him that he had no money 
in the house. Mr. Neilson says that in 
the discussion with regard to the procedure 
of search ‘Mr. Bhargava said that he had 
not taken money i a his life, and various 
things like that. He said that we would 
not find any money.' Air. James Confirms 
these two witnesses, asserting that Hat 
Prasad Bhargava said that he had no 
laiae sums of money in his boxes. There 
is no doubt that Har Prasad Bhargava 
did deny strenuously that he had re* 
ceived any money from Gajadhar that night 
or on any other occasion. There seems 
equally to be no doubt that he denied in 
the plainest terms that any considerable 
sum of money would be found in H* 
house. Thereupon with a view to ?void 
publicity Har Prasad Bhargava was asked 
to choose whether the search should be 
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made in the formal manner by the intro- 
duction of two independent witness®, in 
which event the search of his house would 
become a matter of general know’edge, or 
whether he was prepared to allow the 
search to be made by the three gentle¬ 
men then present. He expressed his will¬ 
ing ness to the latter course, and thereupon 
the search began. The boxes were found 
to contain clothes. Amongst these clothes 
certain securities were found with which 
we need not concern ourselves. No less 
than Rs. 14,000 w e re found in notes of 
various denomination in the pockets of a 
trouper, a coat and an overcoat, and in 
all Rs. 15,090 wore found. A list of actual 
number of the notes and the value of 
them was prepared by Mr. James and signed 
by Har Prasad Bhargava. Owing to the 
pressure of time, the individual number 
of each note was not taken. Whilst these 
lists were being made out Mr. Lachmi 
Naiain hurried away to catch train for 
Nagpur to see the Judicial Commissioner. 
-Ashe was going he was asked to send a 
leal from his house and did so. 

The garments which had contained the 
Botes, the securities and the notes them¬ 
selves were placed in a box provided by 
Har Prasad Bhargava, who locked it, 

sealed it with Mr. Da chmi Na rain’s seal 
and retained the key and these^l in his 
possession. The box was taken a v?ay to 
the Police Magazine. Mr. James locked the 
Magazine and retained the key of that 
Magazine until the 26th of October ou 
which day the box was opened. 

When Mr. Bachtni Narain arrived at 
Nagpur, Mr. Hallifax was acting as Judi¬ 
cial Commissioner, and he suspended Har 
Prasad Bhargava. He ordered him to come 
to Nagpur, and he undoubtedly made 
every proper endeavour to bring home to 
Har Prasad Bhargava the great importance 
ofhia accounting for the possession in his 
house of so large a sum of money. Har 
Prasad Bhargava had at the time 01 the 
search given to Mr. B 3C hmi Narain, 
Mr. Neilson »nd Mr. James no 
explanation of anv kind as to how 
it happened that' so much money 
was found; he having a few minutes pre¬ 
viously asserted that no money was in 
the house, He maintained the same atti¬ 
tude of reserve and silence with Mr. Halli¬ 


fax, and t>n the a; 1 h of September, Mr. 
Hallitax put in wiitim a pi a n definite 
question, askng him as to the way in which 
this money came into his posses ion, and 
he warned him that a failure to answer 
would be very much to lr's disadvantage. 
On t]ie 3(»ih of September at an interview 
with Mr. Hallifax, when the inferences 
to be drawn against liar Prasad Bhar¬ 
gava fiom his obdurate silence were clesily 
pointed out to him, Be express'd his 
willingness to put in a written explanation, 
which would be sent in a. sealed < uveloj e, 
n. t to be opened unless and \ ntil a ci mi 
nel case was instituted and plotted ng 
started aganst him, and he said lie 
would send that explain ton during the 
course of the da\. That staled explanation 
was before Khan Bahadur Jacob, and we 
will refer to it at the pioj to t 11 e. 

It is now necessary t" go back to the 
2 c-th of September and succeeding days, 
and mention one or two other details. 
Not the least important of these is that 
on the morning of the 20th of September 
Ram Par tap, the servant of Har Prasad 
Bhargava, came to Mangal Chand and 
said that Har Prasad Bhargava wanted to 
see him. Mangal Chand said that be would 
go to Har Prasad Bhargava but in the 
meantime Mangal Bal (presumably another 
servant of the Judge) came with a letter 
asking Mangal Chand to proceed to Seoni 
and bring back to Akola the brother of 
Har Prasad Bhargava, bv name Ajudloa 
Pras?d, a Barrister. Mangal Cliand under¬ 
took the commission and Ajudb'a Prasad 
came to Akola, had an interview with 
the Judge, and left immediately for Pom 
bay. It is important to notice th it ha 
returned from Bombay to Akola befon Bar 
Prasad Bhargava expressed his inten 'on 
of giving an explanation in a sealed cox et. 
Certain comments were made by the 
learned Government Advocate as to ti e 
object of Mr. Ajudhia Prasad’s visit to 
Bombay and the character of the evi¬ 
dence given by him, which we shall discuss 
later. 

On the 23rd of September the District 
Judge caused to be circulated a notice 
from the Bocal Government that no pro¬ 
ceedings would be taken against any per¬ 
sons giving evidence of havirg bribed the 
Judge. The exact text of the telegram 
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sent by Mr. Halifax to the District 
Judge was “Inform all concerned in bribery 
case th-.t no criminal action w.ll be taken 
by Government against any witness who 
makes full and true disclosure." On that 
same day, the 23rd, the members of the 
Akola Bar Association chose three piomi- 
nent members, who were to sift such 
evidence as might be forthcoming and 
render such assistance to the Police os they 
might require. 

On the evening of the 26th of Septem¬ 
ber, Bhagiraih with two companions came 
to consult Mr. Darnle in connection with 
another case, not that of Gajsdhar against 
Bhagirath. At the eo clus on ot this par¬ 
ticular business, Mr Darnle asked Bhagirath 
to Tern? in beh nd as he wished to speak 
to him privately. He asked Bhagiralh 
whether h? knew that the house of Har 
Piasnd Bhar. ava had been searched, whe¬ 
ther he knew that Gajadhar was found 
at the house of Har Prasad Bhargava, 
that the search was instituted by Mr. 
Eachmi Narain, and whether he was awaie 
of the undertaking given by Government 
not to prosecute any witness who made 
true disclosure. Bhagirath rep ied that he 
knew all of those things. He was then 
asked if he was the man who had given 
the information to Mr. Lachmi Narain as 
to the intended visit of Gajadhar on the 
night of the 19th of September and the 
alleged intended bribe. To that he made 
no answer. Mr. Damle seems to have sr.id 
to Bhagirath that the search of the house 
was a good thing for the litigant public, 
and Bhagirath agreed that it was. Mr. 
Damle, who had, of course, in his mind the 
curious proceedings with reference to the 
application fi’ed on the 8th, heard on the 
loth and decided on the 15th, press-ed 

Bhagirath about this. He explained that he 

Mr. Damle, was one of the three members 
appointed by the Bar Association to look 
into the matter. He referred to the effect 
of the Government’s undertaking and 
eventually Bhagirath told Mr. Damle the 
story which forms the backbone of the 
criminal charge ultimately preferred against 
Har Prasad Bhargava. He explained the 
giving of the Rs. 2,500 to Mangal Cband 
and the promise of an order in his favour, 
of his dissatisfaction with the order, of 
flis interview with Mangal Chand at which 


Mangal Chand said that of Rs. 2,500 be 
had given the Judge Rs. 2,000 and then 
and there he, Bhagirath, having come to 
the interview, quite unaware that Mr. 
Damle would touch on this matter, pro- 
duced a note-book and showed to Mr. 
Damle Ihe numbers of 12 notes each of 
the value of Rs. 100 which he said be 
had himself written in lhat book, and he 
staled that these nere amongst the rotes 
handed bv him to Mangal Chand foi 
delivery to the Jud.ee. Bhagirath added 
that it was probable that those notes 
might he found in Har Prasad BhargaAa'fl 
possession. Mr. Damle took the took,lock¬ 
ed at the numbers and that they 

were written in ink. Mr. Damle wished 
to retain possesson of the book but 
Bhagirath couidr.ot at the moment make 
lip his mind as to whether he was going 
to make disclosure or hold his^ tongue 
and he went away. He did cot return 
to Mr. Damle to say whether he would 
give evidence hut by the 4th of October 
the Police, acting on information, inter¬ 
viewed him. He then landed over a slip 
of paper (Exhibit P. Ill) ard later in 
the same day through his nephew Phul 
Chand made over a note-b<ok (Exhibit 
p.-V) to Inspector Ar.ant Ram Joshi. 
When givirg evidence before Klan 
Bahadur Jacob, Bhagirath said that (Ex¬ 
hibit P.-V) was the very hook which he 
had shown to Mr. Damle and he stated 
that the page upon which the numbers 
were written by him had become loose 
and he had instructed Phul Chand to re¬ 
write the numbers of tie notes on a 
firm sleet of the same hook, ord that 
that 1 ad been done. That was done on 
the same day, tamely, 4th of Oct 0 ter on 
which day undoubtedly Bhagirath did 
hand to the Police a slip ot paper con¬ 
taining the numbers of 12 notes. Of that 
latter fact there can be no auesticn. 
Mr. Damle is cf opinion that the hook 
wh’ch he took in his hand was e hook 
with a paper cover, whereas this took 
has a flexible leather cover. There has 
been considerable argument on the ques¬ 
tion of the non prodret'on of ihe F 
upon which the numbers were orginally 
wrtten in with ink which we will deal 
later. The fact, however, is undoubted 
that Bhagirath was able to- hand tq the 
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Police Inspector on the 4th of October 
a piece of paper (Exhibit P. Ill) on 
which was written a detailed spec fication 
of 12 notes each of Rs. 100 by their 
serial numbers and places of original 
issue. 

On 19th of October, Har Prasad 
Bhargava tendered his resignation to the 
I^ocal Government on the ground of alleged 
ill-health. That resignation was not 
accepted. 

On the 22nd of October, Har Prasad 
Bhargava having apparently learnt that 
the Police had numbers of ceitan notes, 
asked that these numbers might be dis¬ 
closed to him. The Police, however, pre¬ 
ferred that the box should be opened 
and the numbers of the notes then and 
there readout and compared with the 
list. A meeting was arranged for the 
26th of October, and on that date Har 
Prasad Bhargava attended, and there were 
present Mr. i,achmi Narain, Mr. Neilson, 
Mr. James, Mr. Raehpal Singh, the Deputy 
Superintendent of Police, Mr. Abdul 
Rahim, Khan Sahib Ainan Khan and 
Anant ’ Ram Joshi of the C. I. D. The 
box having been brought from the Police 
Magazine was examined by Har Prasad 
Bhargava, a comparison made of the seal 
and its imprint with the original seal, and 
Har Prasad Bhargava produced the key 
and opened the box. No suggestion was 
made by him that the box had been in 
any way tampered with. The taking of 
an inventory was commenced. The number 
of each note was called out and taken 
down and there were found to be in 
the box 10 notes each of Rs. 100 in value 
which exactly corresponded with the 
numbers given on the slip (Exhibit P, IH) 
by Bhagirath to the Police on 4th of 
October. These 10 notes were absolutely 
correct both as regards the serial number 
of the note and as regards the letters 
and figures which are placed upon the 
note for the purposes of identifying the 
place of original issue, and as regards 
value also. When the note for Rs. 100 and 
numbered P. D/37-25092 (found m the 
box) was read out, it was remarked that 
in the list given by Bhagiratb, as afore¬ 
said there was a number P. D/37-27092, 
that is to say the figure 7 was on the 
; Slip whereas it should have been 5 to 


make it in conforartv with the note found 
A a n, when T. D/81 80981 (also found 
in the box) was read out there 
was found on the slip T. D/S9*8So8r, 
TbereloTe, there was a discrej ancy be¬ 
tween the seria’ number of tie icter.nd 
also 89 was given instead of >’i as 1 he 
denominator over T. D. When the fact 
became officially known that the numbers 
of ten of the notes found in the box 
tallied precisely with the numbeis given 
by Bhagiratb and that as regards two 
others there were discrepancies p f a 
minor character,wh ch might be atI t hi ^ed 
to carelessness in copy n' , Ike Covcn- 
nient ordered the prosecution of Har 
Pi a sad Bhargava. 

The case for the prosecution was pre¬ 
pared with the utmost care. Every wit¬ 
ness who could th.row any ;i I t ui on 
the charge was put info Ihe w ti.ess-l ox. 
Ancillary matters, stch for ii.‘truce as 
the purchase of notes worlh Rs. 800 
from the shop of Ram Cband-Rr.ni Gopal 
to supplement the Rs 1,200 avail?! le in 
Bhagiiath's shop on the evening of the 
7th of September, were put before the 
Magistrate, as were each and every of the 
matters to which we have hitherto re 
ferred. 

Har Prasad Bhargava was asked by the 
learned Magistrate at the proper t me 
and in the proper way whether he re¬ 
ceived in his capacity as a publ : c servant 
a bribe of Rs. 2,000 from Bhagirath. He 
adopted the same course belore the 
Magistrate as he adopted before the acting 
Judicial Commissioner. He wished to 
reserve his statement and his answers 
until he had heard the whole of the 
prosecution evidence, including cross-exami¬ 
nation. He alleged, however, that he was 
wholly innocent, and the evidence relat'rg 
to the alleged bribery was false, concocted, 
fabricated and obtained under very extra¬ 
ordinary circumstances. We must mention 
at once that his attitude of silence in 
this matter has extended even up to 
this day as to the circumstances under 
which the evidence was false, concocted, 
fabricated. Beyond his mere assertion 
there is no trace or suggestion of any 
truth in this allegation. When examined 
under section 364 of the Code of Criminal 
Procedure, he reserved his anawers as to. 
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whether 10 spec'fied notes bearing specified 
numbers were found amongst the notes at 
his house, also as to whether the notes 
and securities were on the 2 6th of October 
found in the box which had been locked 
and sealed in his presence, whether he 
had the key and seal always with him, 
whether the locked and sealed box was 
Opened in his presence, and although he 
had on 26th of October signed the in¬ 
ventory which correctly Tecorded the 
numbers ot these ten notes, he reserved 
his answer to the question as to whet! er 

the numbers of the 10 notes of Rs. 100 
each tallied with the numbers which Mr. 
Anant Ram Joshi who was the C. I. D. 
Impector, had read out. 

The prosecution called upwards of 40 
witnesses, and these witnesses if truth¬ 
ful, presented an overwhelming case 
against Har Prasad Bhargava. The 
question for our decision is precsely 
the same as that which wa sbefore Khan 
Bahadur Jacob and Mr. Prem Narain. 
Does the evidence show beyond any 
reasonable doubt that Kar Prasad Bhargava 
on the dates alleged received in all a 
sum of Rs. 2,000 as a bribe from Bhagirath 
through the hand of Mangal Chand' We 
have listened to the evidence and argu¬ 
ments for 2\ days, and we are satisfied 
without the slightest doubt of any kind 
that the answer to that question must 
be in the affirmative and that the admir¬ 
able Judgment of the learned Magistrate, 
Khan Bahadur Jacob, is correct. In this 
Court Har Piasad Bhargava had the ad¬ 
vantage of the advocacy of Mr. Dillon, 
and appreciating as we did the great 
difficulties with which he had to contend 
principally as regards the assertion by 
Har Prasad Bhargava that no mone3* 
would be found in his house, the im¬ 
mediate finding of the money, the giving 
of the slip by Bbagirath to the Police 
on the 4th of October, the fact that that 
slip contained accurately the numbers 
of 10 notes found in Har Prasad Bhorgac a’s 
box, and the amazingly determined silence 
throughout of Har Prasad Bi argava, we 
encouraged Mr. Dillon to elaborate his 
client's case from any point of view, in 
any direction, in any way that he could. 
He chose the line which had for some 
reason appeared convincing to Mr. Prem 
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Narain, that is to say he picked out 
from this record of 70 prnted foolscap 
pages of evidence and voluminous accounts 
and other documents some discrepancies 
in the evidence of the various witnesses. 
As regards Bhagirath and Mangal Chand, 
Mr. Dillon rightly said that if we dis¬ 
believed them the whole cose would fall 
to the ground. But we see no reason 
whatever to disbelieve them. Bhagirath 
was undoubtedly a litigant in the Court 
of the Judge. He was undoubtedly 
seriously oppressed by the order of attach¬ 
ment. He knew of the friendship be¬ 
tween Mangal Cl and and the Judge, a 
f riendship e videnced by the fact that on the 
morning of September 20th, it was Mangal 
Chand and not any other person that the 
Judge chose to send to Seoni for his 
brother. That there were on the evening 
of the 7th of September amongst the 
monies taken during the day twelve 100 
rupee notes, admits of no doubt. That 
Bhagirath bought Rs. 800 worth of note# 
from Ram Chand-Ram Gopal is proved, and 
these were the notes worth Rs. 2,000 which 
Bhagirath says he handed to Mangal Chand 
on the morning of the 8th of Septem¬ 
ber. Mangal Chand produces the undertak¬ 
ing by which he secured the promise of 
Bhaeirath to make good the 10 bags of 
cotton seed. Mangal Chand says that he 
handed over 17 notes, each of the value 
of Rs.ioo to the Judge on the morning 
of the 8th. Neither Mangal Chand nor the 
Judge knew that Bhagirath hod taken the 
numbers of the 12 notes which he found 
to be in his shop on the evening of the 
7th, amongst other monies as the result 

of the day’s trading. 

Ml. Damle corroborates Bhagirath with 
regard to the conversation between them 
on the 10th of September, in which Mr. 
Damle asked Bhaeirath definitely if be 
had approached the Judge. Bhagirath 
and Mr. Damle are agreed that on the 
26th Mr. Damle without any previous in¬ 
timation, kept Bhagirath back after his 
consultaion had finished and questioned 
him in the manner we have described. 

The Police, Phi l Chand and Bhagirath are 
in agreement when they say that the slip 
containing the ten correct numbers was 
handed to the Inspector by Bhagirath 
the 4th of October. When Mx. Dillo® had *0 
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approach this question of the t e n numbers, 
he dealt with it in this way. He said 
definitely that there were only two al¬ 
ternatives, one w*s that the case of the 
prosecution was true, the other was th?t 
Har Prasad Bhargava had in fact engag¬ 
ed in some honest but undisclosed trans¬ 
action with some body unnamed had 
unknown, whereby he had acquired these 
ten notes, andthat in some unexplained way 
Bhagirath had come to know of these 
numbers and h? d given them to the Police 
in the belief that those notes would be in 


Har Prasad's possession. The immense 
difficulty in the way of that explanation 
is that if it were the fact, .Har Prasad 
Bhargava would himself know with whom 
he had been doing so substantial a busi¬ 
ness as to receive the notes of Rs. 100 
each, end it must be said at once that this 
suggestion was not put to Bhagirath in 
cross-examination, nor is it supported by 
the slightest shred of evidence, and indeed 
as we shall see later when the so-called 
explanation of Har Prasad Bhargava con¬ 
tained in the sealed envelope was opened, 
that explanation, kept back as it was 
until the last moment, was most designed¬ 
ly vague and as regards the material 
paragraph is most certainly untrue. The 
one outstanding feature of this matter is 
that the plain direct evidence of Bhagirath 
and Mangal Chand has never been a td 
cannot be effectively challenged- It is 
•aid that Mangal Chand has made the 
evidence of his negotiations with the 
Judge as regards the terms of the de¬ 
sired order, fit in with the order sheet. 
That is, of course, possible, but the much 
more probable view is that at his inter¬ 
view with the Judge it was made quite 
clear by the Judge tnat he, having spoken 
in such emphatice terms when passing the 
order of the 31st of August, and having ex¬ 
pressed his belief in the plaintiffs’ affidavit, 
could not rescind the order in its entire¬ 
ty, and Mangal Chand, even if he were 
exceeding his instructions which he receiv¬ 
ed from Bhagirath, may well have discuss¬ 
ed with the Judge the charge on the im¬ 
moveable properties as a security and the 
telease of the surety. 


VTMr. Prem 
^been looking 
**i»8H*er at 


Naxain seems to us to have 
at the matter, not in a broa d 
all but to have been seeking 


for tiny discrepancies such as must inevi¬ 
tably occur, and on them to have come to 
t] e conclusion that Bhagirath and Mar gal 
Chand were not telling the truth. A com¬ 
parison of his judgment and his reasoning 
with that of ti e judgment and reasoning of 
Khan Bahadur Jacob will show how much 
greater care and thought the latteT gave 
to his decision than did Mr. prem Narain. 
Mr. Prem Narain omitted to make any 
reference to the incidents to wh'ch Mr. 
James had spoken when he was left alone 
with Har Prasad Bhargava, on the night 
of the 19th of September. He omitted to 
make any reference to the appeals of Har 
Prasad Bhargava to Mr. Lachmi Narain 
to save his honour. Be omitted also the 
most important statement that Har Prasad 
Bhargava asserted that ro mone} would 
be found in the house. H*> does not dis¬ 
cuss the immense significance ai d bearing 
of the fact that bv some means or other 
Bhagirath was able to furnish to the Police 
on the 4th of Octcter the slip containing 
the number of ten notes in every way 
correct. He looks with great gravity upon 
the circumstances, already pointed out by 
us, that, of the 12 notes on the slip Ex* 
hibits P-JII) one wa6 incorrect in one figure 
and the other incorrect in two- He dots 
not discuss the likelihood of tl ese being 
mislakes, made either in the original 
pencil entry or made when copying out 
the slip or in making the original entTy. 
He d r es not consider whether they were 
clerical errors, although the frequency of 
clerical eriors in almost every document 
copied in this country might easily have 
led him to that conclusion, On the other 

T D 

hand he assumes —88901 to have 

09 

been an invented number because evidence 
was given to 6how that the note ol that 
particular number had been destroyed by 
the Currency Office of Madras on the 20th 
of January 1920. He makes do mention 
of the conduct of Har Prasad Bhargava 
who obstinately from the first withheld all 
information, and who as we shall show not 
only set up in the sealed envelope a de¬ 
signedly incomplete statement lacking in 
particularity but cross-examined a witness 
to bring out a story which he must have 
known to have been untxne. Without 
wishing to do Mr. Prem Narain any in jus* 
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tice, W2 have a u uncomfortable feeling that 
he did not deal with these aspects of the 
ease, because he appreciated that they 
were unanswerable and that a considera¬ 
tion of them led inevita bly to a conclusion 
of guilt. His manner of dealing with the 
entries in the account books of Bhagirath. 
is very curious. He could hardly have 
supposed that Bhagirath would enter first 
Rs. 200 then Rs. 2,2co, then Rs. 200 and 
finally Rs. 100 under the description of 

* expenses incurred in bribing the Judge 
by the hand of M mgal Chand.' Bhagirath 
chose one of the customary methods em¬ 
ployed in this country when bribes are 
given. Mr. Prem Narain can hardly fail to 
be aware that the bribe giver either makes 
no mention at all in his books of account 
of the alleged bribe, or he enters it in the 
name of noa existert person, or he incor¬ 
porate* it into the account cf a man who 
is actually engaged in transactions with 
him, making later on a corresponding 
credit entry in favour of that person. 
Bhigirath in substance chose the latter 
method. 

We may as well now discuss the entries 
in Bhagirath's books in relation to the 
whole transaction. On the morning of 
Wednesday, the 7th of September 1921, 
the cash balance with which his firm 
opened its business was Rs. 192-5-6. The 
firm does a very considerable business as 
is evidenced by the fact that they receiv¬ 
ed from various named sources over 
Rs. 12,000 on that day, and paid out over 
Rs. 7,000. The actual money remaining over 
at the end of the day was Rs. 3,193 cash, 
Rs. 1,202-8 notes (beirg made up of 12 
notes of Rs. 100and a single note of Rs. 2-8) 
and 54 change. There' were certain items 
which were included in what is called a 

* suspense account,* and amongst those 
appears " Subju-patel 200." Bhagirath has 
explained that he took that 200 from the 
shop, entered it in the name of Sabju 
Pa tel with whom his firm had some deal¬ 
ings, and that was -the first 200 paid to 
Mangal Chand. In the suspense account of 
the, 8th of September there is an item of 
Rs. 2,201 in the ac r nalname of Bhagirath. 
The 1 has a special significance, because 
according to Bhag rath h e took 12 notes 
from the shop, of which we have already 

spoken, and bought R». g 00 worth of 


note9 with cash. There was manifestly 
plenty of cash in the shop to enable this 
to be done. The 1 which makes the figure 
Rs. 2,201 was the actual rupee paid, by 
him at the rate of 2 annas per loo for 
the notes, and witnesses have been called 
whose books have been produced, who 
have amply proved this transaction of the 
buying of these notes. On the 8 th of 
September Bhagirath transferred from the 
name of Subju Patel in the suspense ac¬ 
count the sum of 200 to himself, Bhagirath, 
adding to it Ihe Rs. 2/ co plus 1, makirg 
thus in all Rs .2,201. The sum of Rs-2,200 
was up to that date, the 8 th of Septem¬ 
ber, the mathematically exact anoint 
wh’ch according to his story and that of 
Manrgal Chand had been handed over. 
On the 9th the sum entered appears in 
this suspense account still in the name of 
Bhagirath viz. :—Rs. 2,201. Two hundred 
more was paid On the 10th to Mangal Chand 
and appropriated by him, as he save, to the 
reduction of a liability of Har Prasad 
Bhargava in respect of the shop of Onkar 
Das, and on the 10th of September the 
figure in the books against Bhagirath has 
been increased from Rs.2,201 toRs.2,401 
and ot this date appears, not in the suspense 
account, but as a debit against Bhagirath 
in his personal ledger. On the nth Septem¬ 
ber an entry is maue, debiting Sheoji Patel 
of Bargaon with Rs. 2,200 cash paid through 
Bhagirath on the 9th of September in 
Bargaon, and a further entry of 200 p aid ' 
on the 10th September, presumably st 
A kola. Bhagirath's < wn ledger rccr unt is 
formally adjusted by a conesponding 
entry on the opposite side of the cash¬ 
book. Bhagirath has explained that this 
was an entry which cloaked up the real 
nature of the transaction, and that in 
fact the firm never advanced any of 
these monies to the man who is describ¬ 
ed as Subjn Patel, Sheoji Patel, who when 
giving evidence described himself as Sabju 
Uddin. Sabju Udd’n corroborated Bkagi- 
rath and said that he had borrowed none 
of this money. It was not suggested to 
Bhagirath that he went to Bargaon, so we 
three stations away from AkoTa on the 9th 
of September, and it is evident from lock¬ 
ing at the complete account which we have 
got here, that in cases where any expenses 
were incurred in making journeys those 



INDIAN CASBSi 


071 


VoL 77 ) 

empkror v. har Prasad. 

expenses are entered. The story is. there¬ 
fore, intelligible and in consonance with 
one’s experience in these matters, and the 
entries in the account-book in respect of 
this item entirely coiroborate the story 
of Bhagiratli. 

The next matter is at regards theRs. ioo 
which was the final payment made on the 
14th of September. The name of a man 
Phul Chand appears in the suspense account 
of the 12th of September in respect of a 
sum of Rs. 33; and on tfc c 15th of Septem¬ 
ber there is an item which shows that 
Rs. 100 cash.was obtained from the firm 
of Sheo Lai Surajbhan. As far as that 
day's account goes, this sum of money 
simply’ appears amongst the cash in 
hand at the close of the day and Phul 
Chand’s suspense account still stands at 
Rs. 33 only. On the 16th of September 
the same sum of Rs. 100 appears again as 
cash received from Sheo Lai Surajbhan 
but this entry is obviously made through 
an oversight, and is indeed so described in 
the books and is adjusted by a correspond¬ 
ing entry on the debit s : de. The payment 
of Rs. 100 being according to the evi¬ 
dence, the last instalment of the bribe re¬ 
mained to be adjusted and this was done 
by increasing Phul Chand's suspense ac¬ 
count from Rs. 33 to Rs. 133. 

’ In the Trial Court there was no clear 
elucidation of the precise circumstance* 
under which these entries relating to this 
Rs. 100 came to be made. We could 
Suggest more than one explanation but it 
is not in umbent on us to theorise in the 
absence of direct evidence. We think it 
sufficient to say that the •' oversight” of 
the person or persons responsible for 
these entries of September 15th ard 
September 16th before they got th s item 
satisfactorily adjusted, seems to us Just 
the sort of acc : dent which was bound to 
occur sooner or late 1, when people were en¬ 
gaged in preparing a series of account- 
book entries which should record the pay¬ 
ment of a bribe without anywhere disclos¬ 
ing it as such. Phul Chand. therefore, was 
shown as a debtor to the extent of Rs. * 33 » 
'On the 28th of September that entry 
^against him was wiped out a nd Bhagirath's 
jnrae substituted. 

' Thus it appears that all these separate 
of money amounting to Rs. 2,500 do 


find a record in the business books of the 
firm of Bhagirath's in the amounts and 
under the dates on which Mangel Chand 
has asieited the acceptance of like 
amounts. 

To say’ as Mr. Prem Kara in does that 
the book entries contradict Bhagirath’s 
evidence borders, in our opinion, on the 
perverse. 

If in truth Bl agirath did lend to Sabju 
Uddin Rs. 2,400 as pritva facie appears 
from his looks, it is a singular circum¬ 
stance that he should be wilJii g to jo into 
the witness-hex and swear positively that 
Le never lent that n oney ax d thus destroy 
all hopes of its ultimate reco\ery\ Sab u 
Uddin says that he had previously told 
Bkag irath that he n ight want Rs. 2,oeo. 
It turned out later that he wanted 
Rs. 75V only. Having heard of the attach¬ 
ment order he decided not to go 1o 
Bhagiratli to borrow mot ey but went 
elsewhere. We believe Sabju Uddin and 
further ar e cf opinion that as regards the 
books of Bhagirath they fully confirm hi* 
evidence. 

It will be remembered that the last Ra.300 
payable to the Judge was not received 
d ; ieet by him hut was, according to Margal 
Chand, paid over to the shop of Oi lcarDas 
at the Judge's request. Managal Chand *ays 
that he paia these two sums over. Unques¬ 
tionably, the fact is, that the receipt of the 
Rs. 200 and of the Rs. 100 are duly credited 
in the books of Onkar D^s on proper dates 
and, therefore, Onkar Das admitted as 
against Har Prasad Bhargava the reduction 
o f his indebtedness by Rs. ;oo. There is, 
however, a discrepancy in the manner in 
which the Rs. 100 was paid and the 
defence have relied on it as they are en¬ 
titled to do so. It is stated in the pakka 
rokar " Credited in the name of Har Prasad 
Bhargava Sahib Sub-Judge, cash paid 
in person." Har Prasad Bhargava does not 
suggest any'where that he paid Rs. 100 or 
any other sum to the shop oi Ox kar Da a as 
asserted in that entr’-, but there is the fact, 
vouched for by Mangal Chand and other 
witnesses that Ra. 300 was brought by 
Manral Chand to the shop of Onkar Das 
in instalments of Rs. 200 and Rs. in 0 with 
the request that they should be ciedited 

to the account of the Subordinate Jndgvin 
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the books of that firm and that this was 

done. 

A^fe now come to another matter in 
which the Judge, Mr. Prem Narain, has 
in our view over-estimated the effect of 
the evidence. It must strike any body as 
a regrettable circumstance that the 
original entrv in ink which Bhagirath 
showed to Mr. Damle on the 26th of 
September in his note-bo ok, should not 
have been available on the trial of this 
matter. The position of Bhagirath after 
the 26th of September was that he was tak¬ 
ing time to make up his mind whether he 
should communicate to the Police the 

matters which he had disclosed to Mr. 
Damle. He had not made up his mind 
by the 4th of October, and on that day 
Ganesb Prasad, the head constable, sought 
him out. Bhagirath says, ‘I at once felt 
that I must have been called in connection 
with the notes/ He then describes that 
the original page with the writing in ink 
was lose and because he thought that the 
Police might make trouble with li’ m 
because oi the looseness of the page, he 
took down himself the numbers on a slip 
(subsequently Exhibit p- 111 ) and g r t 
Phul Chand to copy in the note-book the 
numbers “ as I did not want to produce 
the loose sheet before the Police, because 
when I showed the book to Mr. Damle 
the sheet was not loose.' Tins was of 
course, a n exceedingly foolish thing to do, 
because, as it happens there would have 
been nothing suspicious in the working 
loose of the sheet of the book. We have 
submitted the book which was produced 
as Exhibit P-V to a careful exa mm at’ on. 
It is a small book about 5 inches by 4, 
and originally about half an inch thick, 
covered in common flexible dark brown 
leather. It contains a large number or 
rough entries relating to Bhagirath’s trade 
operations, and there are certainly not 
lets than five places where a one-half sheet 
ha» been wholly torn out, with the re.-ult 
that the corresponding half sheets, whe¬ 
ther written upon or unused, are actually 
looseox become loose very easily. There¬ 
fore if the loose sheet had been left in its 
place it wonld probably have appeared that 
the cause of its looseness was the tearing 
but at some time previously of the cor- 
I« poo drag half »heet at the other side of 


um 

1 he book;—that is to say, if the numbers 
were written on the right hand side of 
the book, there would have proved on 
examination to have been no correspond¬ 
ing half sheet on the left band side of 
the book, the took being made up of 
sheets of paper folded in half and sitched 
together. 

Bhagirath having handed over the dip 
with the 12 numbers upon it to the Police 
and Phul Chand having copied as he be¬ 
lieved, the 12 numbers from the loose 
leaf, Bhagirath toTe up Ihe loose leaf. 
The took was handed to Police and 
Bhagirath and Phul Chand say positively 
that the book is the same, although the 
original pate is not there. Mr. Damle s 
view that the hook is not the same is 
guardedly expressed. He stiles that the 
note-book shown to him by the Police is 
not the note-book which he saw on the 
26th Septemler, and he then gives 
reasODsand as this has been considered by 
the defence to be an important matter, 
we set out exactly what he sa^s. 

'‘The note-book ?s far as my recollec¬ 
tion goes lad a brown coloured paper co¬ 
vering. The size was like the size ot Ex¬ 
hibit P.-V but I cannot say if it was so 
thick. As I do not find the double row 
of entries in ink in the book and there 
are orl}* n numbers in this bcok and the 
cover is different, I am inclined to fay 
that the proper notebook has not been 
produced:' Ihe two main reasons which 
inclined Mr. Damle to be, eve that the 
book was not the same, were that he 
thoucht that the hook shown to him had 
a paper cover and may net have been 
so thick as the one produced by the 
Police. We ha\e come to the conclusion 
that the book shown to Mr. Damle and 
the hook produced by Bhagirath is one 
and the same, and that Bhagirath and 
Phul Chand have told tbe truti about 
this matter. Except on credibility it is not 
of great importance in the case, beca se 
there is the outsanding fact which cannot 
be too often repeated that Bhagirath was 
on the 4th of October, the dayonwfcch 
the book was tended over to the PohCe, 
able to furnish to them a list of the num¬ 
bers of 10 notes entirely correct and 
Of two notes incorrect m >he manner 
which we have described. Cunously enough 
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in the pencil entry in the book itself 
there are only n entries. It happened 

1* X) 

that there were a series of notes ---* 

25092, 25093. 23094* In the book ^ 

25094 appears, but not 25 93, and 'it 
looks as it the figure 3 was written first 
and the figure 4 written over it. At all 

events the fact is that 25093 does 

not find a place in the book but it was on 
the slip handed by Bhngirath to the Police 
Officer and was in fact found in liar 
Prasad Bhargava’s box ou the 26th or 
October. Khan Bahadar Jacob took pains 
to make clear his belief in the reliability 
of Bhagirath and Mangal Chand. We 
believe in the truth of their evidence also, 
and we accept without hesitation the 
account which Mr. I,achmi IS:a rain, Mr. 
Neilson and Mr. James have given. No 
attack appears to have b e en made upon 
any of these latter witnesses nor could 
any attack conceivably be made. We 
have previously adverted to the conduct 
of Har Prasad Bhargava, and we propose 
now to consider how he shaped his case 
before Khan Bahadur Jacob, before the 
Sessions Judge and finally before us. 

It will be remembered that on the 27th 
of September a letter was sent at the 
instance of the Acting Judicial Commis¬ 
sioner to Har Prasad Bhargava enquiring 
inter alia, “in what way and when each of 
the notes of Rs. 14,000 or Rs. 15,000 found 
in your bungalow on the night of the 19th 
•come into your possession.*' He was told 
that if he wished to make answer he was 
given time until the 29th ot September in 
which to do so. On the 30th of September 
Har Prasad Bhargava called on the Acting 
Judicial Commissioner and said he would 
submit his explanation in a sealed cover 
not to be opened unless and until a 
criminal case was instituted against 
Mm and not until the trial had actually 
commenced. The explanation was sent and 
the sealed envelope wa9 opened in the 
course of the criminal trial. It conlained 
the following paragraph:— 

2. “The notes found with me on the 
19th instant belong to me, R*. 9.900 and 
Odd worth were received by me from my 
Bombay broke! in the last Mo hurr am 
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hoi*days in settlement of accounts and 
include Ihe sum of Rs. 7,000 on pledge of 
Hokam Lband Mill Shares and Rs. 4,oco 
worth notes were received by me from 
another Bombay broker of mine in the 
first week of August last on account of 
money due to me on an advance made 
last year. The rest of the money consisted 
of my savings. It is not possible forme 
to remember and account for each note 
separat ely.“ 

this paragraph appearing as it does over 
the signature of a Jud, e, whoaa evidenc¬ 
ed by an older in the Bhagirath case, 
was aware of the importance of particular- 
ity, impresses us unfavourably, as 
regards both these alleged transactions why 
in each case was not the full name and 
address of the alleged broker given instead 
°f their identity being vaguely referred 
to as “my Bombay broker" and “another 
Bombay broker of mine" and why was 
not each transaction (if either ha'd any 
existence) vouched for by documents such 
as accounts, letters, etc. ? To these ques¬ 
tions Mr. D.llon has been unable to give 
any answer. The fact is that in our belief, 
the statemeut is untrue. At the trial no¬ 
thing would have been easier tha n these 
most vital allegations to be proved. The 
Government-Advocates suggestion, when 
deiling with what we regard as the most 
unsatisfactory evidence of Mr. Ajudhia 
Prasad, was that the latter went to 
Bombay to secure the assistance of Trokeri 
and to fabricate a defence but that he 
was unsuccessful. A perusal of Mr. 

Ajudhia Prasad's evidence shows that he 
was very unwilling to answer any quet* 
tion as to his doings in Bombay. Having 
said that he went to Bombay to take legal 
op'n’on regarding the search of his 
brother's house he was a s ked "beyond 
obtaining legal opinion did you do any 
other business." He replied “ the question 
is indefinite and so I cannot answer." He 

was then asked “did you do anything 
relating to money matters of your brother, 
or yjurs, or other brothers.'* To that h^ 
gave t|,efollowing reply, "the question i* 
indefinite and I have not understood it 

and I cannot answer it.*' The Court then 

took him in hand and extracted some 
kind of a reply. In cross-ex mination Mr 
Ajudhia Prasad stated that Har Prasad 
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Bhargava was arianging to provide him 
with Rs. 20.000 and wa* go-.ng to bring it 
to SeJni where he, Har Prasad Bhargava, 
was expected to arrive before the 20th of 
September. It that is a true statement 
Har Prasad Bhargava would not on the 
night of the 19th have deaied that he had 
any monev in the house but would have 
sa ; d at once that he had a very large 
sum which he had collected for the purpose 
of taking to his brother. He would also, 
in that event, have had no difficulty in 
demonstrating the sources from which it 

had been obtained. We have, however, 
no doubt that the story of the suggested 
loan by Har Prasad Bhargava to Mr. 
Ajudhia Prasad is false. 

' The prosecution put into the wi ness-box 
o-e Hazari Lai for the formal proof of a 
document. Under cross examination by 
the defence he disclosed a remarkable 
story which Khan Bahadur Jacob has 
described as “transparently lalie and 
with which description w e agree. MX. 
'Dillon showed good judgment in not 
referring to it in any way. Huafi Wi 
lives at Seoul—the same place at which 
Mr. Ajudhia Prasad resides. He says 
'that at sometime before the 15th o- 
‘ September he had previously seen Har 
Prasad Bhargava and had been a»ked 
by h'mto bring som e money from Mu ran 
Lai of Bombay," that Har Prasad 

Bhargava had given him a letter 
authorizing him to collect it, that he 
had handed over the letter to Muran 
IaV* and had received in return 
about Rs. 9.9^0. He says that about the 
H^th or 16th of September he handed to 
Har Prasad Bhargava at Akola the money 
f so obtained. Amongst the notes were 70, 
each of the value of Rs. 100 and for 
some reason which he does not give he had 
written down the value and currency 
number of all the notes including these 
' 7 o.. Referring to the paper on which these 
numbers are alleged to have been written 
he «aid "I think that either I tore off 
the paper and left at Bhagdia's shop 
: or left the paper under the gaddi of 
Onkar Das Bhagdia's shop. M?ngal 
Chand sits on the same gadd 

At this stage it need hardly be said that 
"Murari Lai," was not called to give 
evidence of his transactions with Har 
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Prasad Bhargava, or to produce the letter 
or books of account, nor is there any 
r c liable evidence which suggests that 
“Murari Lai" has any existence in fact. 
The underlying suggestion appears to be 
that Mangal Chand found the pieces of 
pipers uhch conta'ned amongst others 
the numbers of the 70 notes of Rs. 100 
each, communicated some at least of 
these numbers to Bhagirath, told him they 
had been paid to Har Prasad Bhargava, 
and thus enabled Bhagirath to supply 
information to the Police, bv means of 
Exhibit P-III. In cross examination no 
que tion of this kind was put to Mangal 
Chand, and as a proved friend, of the 
Judge, Mangal Chand was hardly likely to 
engage in a conspiracy, to ruin him. If 
he had originally piven the. numbers 
innocently to Bhagirath nothing would 
have been easier for Mangal Chand to 
explain in Har Prasad Bhargava s interest, 
the remarkable manner in which Bhagirath 
came to know of the number of the notes 
subsequently found m Har Prasad Bhar- 

S 'T,ain P w S e eSS emphasise that if in truth 

Har Prasad Bhargava had received Es. 9.90 
only a day or two before the search, that 
fact must have been fresh in his mind on 
the evening of September 19th; and simi¬ 
larly the alleged facts in relation to the 

RS In 4 his°written statement he objected to 
the jurisdiction of the Court and denied 
the taking of any money from Manual 
Chand on behalf of Bhagirath as a bribe. 
He attributes the "raid- of his house to 
a visit paid a few days before by Hr. 
I.achmi Harain to Sir Henry Drake- 

Brockman, the Judicial Commissioner and 

says that Mr. Bachmi Narain was deter¬ 
mined to make him a scapegoat He 

refers to the undertaking on the part o 
the Govemm-nt not to prosecute witnesses 
as "a temptation, unknown to law. , and 
asserts that his answers contained in 
sealed cover will give the source from which 
he Obtained the money found in Ins 

possession on the night of 9 

September. His explanation, which we 

have already set out in full, “ 

opinion, wholly untrue and designs y 
va°ue He concluded his written state¬ 
ment by saying "under the circumstances 
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I do not propose to give any evidence.” 
To that resolution lie adhered and in view 
of the strength directness and precision 
of the prosecution case, emphatic denials 
and wholly unsupported charges of con¬ 
spiracy appear to us to have been the 
only course open to liar Prasad Bhargava. 

In the Courts of Khin Bahadur Jacob 
and Mr. Prem Narain and belore us he 
raised certain points of law. 

The Trying Magistrate, in his very careful 
and well-considered judgment has dealt at 
length with all the pleas taken by the 
accused. The procedure adopted by the 
Sessions Judge Mr. Prem Narain with regard 
to this matter seems to us most unsatis¬ 
factory. He reserves all questions of law 
until after he has elaborated his conclusion 
that the evidence on the record does not 
warrant the conviction of the accused on 
the charge as framed. He then sets forth 
a formidable list of tha ‘points of law 
raised in the memorandum of appeal,’* 
in reipect of which he remarks that “very 
l^n^thy arguments were addressed to me 
on them from both sides." He decides 
none of them holding that it is unneces¬ 
sary to do .10 in view of the decision already 
pronounced upon the facts. Two of the 
pleas thus leit undeterm ned are against 
the jurisdiction of the Trial Court; others 
imperch the ai nissibility of the most 
material evidence in the c tse, while others 
agun raise questions of law as to the 
manner in which the testimony of Bhagi- 
rath aud Ma.igal Chand should be regard¬ 
ed, in view of the admitted fa.t that 
they are in the position of accomplices 
in t'ae comm ssiou of the offence charged. 
Now it is clearly illogical that a verdict 
of acquittal should be recorded as the 
ultimate result of a trial in respect of 
whch it has not been finally determined 
that it was held before a Court of com¬ 
petent jurisdiction. It must also be ex¬ 
ceedingly difficult for any _ Judge to 
arrive at a correct appreciation of the 
value of certain evidence, if he enteri 
on the task while the back of his mind 
is still pre-occupied with 3 doubt whether 
that evidence ought to have been admit¬ 
ted into the record. We cannot help 
wondering whether a certain subconsciou* 

pre-occupation of the judicial mind with 
a set of legal conundrums* which the 
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learned Sessions Judge was not anxious 
to solve, may not have contributed to 
the unsatisfactory manner in which he 
has handled the evidence and the errone¬ 
ous conclusion he has drawn from it. 
The question of Jurisdiction has not 
beeu and could not be ser.ously argued 
before us. The sanction of the £oeal 
Government of the Central Provinces, re¬ 
produced at page 5 of our printed booki, 
was quite sufficient to remove the tti 
imposed by section 195(1) (a) of the Code 
of Criminal Procedure to the cognisance 
of the alleged offence b> an) r Court of 
otherwise competent jurisd etion. Under 
section 177 of the same Code the proper 
place for the trial was Akola, i n the 
absence of any order expressly trans¬ 
ferring the case for trial to some other 
Sessions Division. The Magistrate, Khan 
Bahidur E Jacob, was duly invested with 
territorial jurisdiction at Akola and the 
case was properly instituted in his Court. 
The record before us does not explain 
why one complaint was filed before the 
said Magistrate at Nagpur on the 28th 
of October 1921, and a further complaint 
at Akola on 7th of No\ ember 1921, but 
this procedure could not have the effect 
of ousting his jurisdiction. Questions re¬ 
gard ng the admis ability of evidence 
should ordinarily be raised at the tinie 
when such evidence is tendered. I n the 
Trial Court the witness Bhagirath was 
examined on the 12th of November 1921 
and cross-examined on the 2 n d of Decem¬ 
ber 1921. The witness Mn ngal Chand was 
examined on the 13th of November 1921, 
further examined on the 14th of November 
1921, and cross-examined on the 2nd of 
December 1921. The accused was twice 
examined by the Court and put in a 
written statement i u his defence on the 
15 th of December 1921. Even this 
statement contains no express plea against 
the admissibility of the evidence of these 
two witnesses. It is only from the judg¬ 
ment of Khan Bahadur Jacob that w e 
gather that it was argued before him 
that “as Mangal Chand and Bhagirath 
had not been pardoned un der section 337 
of the Criminal Procedure Code, nor had 
the prosecution against them been with¬ 
drawn, they werenot competentwitnesses.** 
In the memorandum of appeal to the 



INDIAN GASSgs 


W6 

BMP«ROR V ; *AR PrASAB. 

Sessions Court there is a plea that the 
evidence obtained” by means of “the un¬ 
dertaking on the part of the Local Gov¬ 
ernment otherwise described as amnesty 
not only has no value” but “is inadmis¬ 
sible"; there are also pleas against the ad¬ 
missibility of “the entries in the account- 
bo >ks of Bhagirath and Maugal Chand s 
master" as also of the memorandum 
Exhibit P-III handed by Bbagirath to 
the Investigating Police Officer and the 
entry containing the numbers of the 
currency notes in Bhagiraths notebook 
Exhibit P-V. Tbece is a general plea that 
the Trial Court admitted and recorded 
‘irrelevant and inadmissible evidence both 
documentary and oral in spite of objec¬ 
tions" and reserved its decision on the 
same. It has not been shown to us, 
and is not apparent from our examination 
of the record, that the question of the . 
competence of Bhagirath and Mangal 
Chand to give any evidence at all was 
raised in the Trial Court at the proper 
time, that is when the witnesses were 
tendered for examination. The Magistrate 
purports to deal with it as an argument 
addressed to him when the defence finely 
summed up their case. It was no doubt 
Open to him to consider, even at that 
stage, whether he had not made a mis¬ 
take in examin ; ng Bhagirath and Mangal 
Chand' at all; this he has done, and has 
held that the men were competent wit¬ 
nesses. The Sessions Judge has not 
decided the question at all. The argumen 
addressed to us on the point when proper¬ 
ly analysed seems to involve three distinct 
propositions:— 

(l) That Bhagirath and Mangal Chand 
being on their own testimony accomplices 
in the commission of the offence to which 
they deposed, could not be examined as 
witnesses against the accused, because 
the case did not fall under the provisions 
of section 337 of the Code of Criminal 
Procedure* and there is no other section 
of that Code Under which "the evidence 
Of any person supposed to have been 
directly or indirectly concerned in, or 
privy to, the offence under inquiry” can 
ht examined at all. 

{It) That Bhagirath and Mangal Chand 
Wore not merely accomplices, but were, by 
yea son of the complaint filed in the Court 
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of Khan Bahadur E. Jacob “accused per¬ 
sons" along with Har Prasad Bhaigava, 
and under section 5 of the Indian Oaths 
Act X of 1873, it is not lawful to 
administer “an oath or affirmation to the 
accused person.” In this connection it was 
suggested that the proper course for he 
Magistrate to have followed would have 
boeu to issue process against these men, 
along with Har Prasad Bhargava and 
for the Local Government to withdraw 
from the prosecution" of these two persons 
under section 494 of the Criminal Pro¬ 
cedure Code. , 

(III) That the evidence of Bhagirath 

and Mangal Chand was obtained after the 
Government of the Central Provinces bad 
issued, and caused to be published a 
declaration that no prosecution would be 

instituted by the said Government against 

anv Person who c ame forward mth evi¬ 
dence 1 ^ that he had paid or offered a bribe 
to Har Prasad Bhargava; that the issue 
of such a declaration was illegal and 
that no evidence obtained in consequence 
or tendered on the strength of such a 
declaration was legally admissible. 

Now the first of these contentions rests 

upon an obvious fallacy. This fallacy is al¬ 
most sufficiently exposed by the very teims 
of the second contention; but it re-appears, 
in substance, as the only arguable basis 

for the third contention. Section 337 of 
the Code of Criminal Procedure empowers 
certain Courts of Justice, viz .,Magistrates 
exercising certain powers or specially em¬ 
powered ad hoc by an order of sanction, to 
pass a judicial order, the effect of which 
is that a “person supposed to have been 
directly or indirectly concerned in, or pnvy 
to the offence under inquiry" who chooses 
to* accept the pardon tendered by the said 
order, can give his evidence "as a witness 
in the case”, with the knowledge and 
assurance that the order will operate as 
\ bar to his own subsequent prosecution 
or trial for the offence in respect of which 
the pardon was,tendered, or lor anyotne 
offence of which he appears to have been 
guilty in connection with the same matter. 
Under certain circumstances set forth m 
section 339, the order tendering the pardon 
may cekse to have this effect; hut thw 
will only be when it has been superseded 
bv a judicial finding that the pardon W 
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been forfeited. The points to be noted are 
that section 337 is an empowering section 
that it is addressed to certain Courts of 
Justice, and has nothing to do with the 
powers or discret-'on of an executive autho¬ 
rity, such as a Local Government, in the 
matter of instituting or retraining fiom 
instituting, any prosecution; and that the 
Legislature has seen lit to limit its opera¬ 
tion to “the case of any offence t iable 
exclusively by the Court of Session or 
High Court.” We are dealing here with 
the case of an offence punishable under 
section 161 of the Indian Penal Code, 
which is triable by the “Court of Session, 
Presidency Magistrate or Magistrate of the 
First Class." Admittedly section 337 of the 
Criminal Procedure Code has no application 
to the case now before us. The re suit is that 
no Court of Justice had ary authority 
to pass in favour of Bhagirath or Man gal 
Chand any order which either of them 
could plead as a bar to his own subsequent 
prosecution were such prosecution to be in¬ 
stituted. If they chose to come forward 
and give evidence without the protection 
of any such judicial order that was their 
own look out. There is no provision of 
Indian Statute Law, nor is there any 
principle of natural justice, which makes 
an accomplice, as such an incompetent 
witness at the trial of another person in 
respect of the offence in the commission 
of which he was an accomplice. The 
prosecution is not evading the provision® 
of section 33 7 of the Criminal Procedure 
Code, when it put® into the witness-box 
an accomplice in the commission of an 
offence to which that section does not 
apply. The practical difficulty in such a 
case is for the prosecution to feel any 
confidence that an accomplice will give 
true evidence. The Trial Court is un¬ 
doubtedly entitled to inquire into any 
treasure® which those responsible for the 
conduct of the prosecution may have 
taken to overcome this difficulty. It will 
caiefully consider the question what bear¬ 
ing the evidence as to the measures so 
taken in a particular ca®e may have 
on the credibility of the accomplice 
witneaa concerned, on the value to be 
attached to hi* teatimony. A refutal to 
admit hi® evidence on to the record, 
mairtly baoauae lie was an accomplice and 
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because the case was one outside the 
purview of section 337 *be Criminal 

Procedure Code would be a clear error of 
law. 

This is made all the more obvious by 
the second of the contentions addressed 
to us on behalf of the accused. We are 
not d’sposed to repel the contention thrt 
the Magistrate would have be* n withiu 
his jurisdiction if on the complaint laid 
before him he had caused process to 
issue against Bhagirath aud Mar gal 
Chand as well as against liar Prafad 
Bliargava. These persons would tl en 
ha\e come before the Magistrate as 
co-accused in the same case. The Magis¬ 
trate could still, in his discretion, have 
proceeded to try the three accused^ either 
jointly or separately. The words “as the 
Court thinks fit” in section 239 cf the 
Criminal Procedure Code are of the widest 
possible import. It is to be presumed 
that the Court will “think fit” to adopt, 
in each particular c<.se, wh'chever course 
it regards as most conducive to the ends 
of justice. We are not concerned t 0 
decide a point which has not arisen but 
we must certainly not be understood to 
hold that if the Magistrate, after issuing 
process against Har Prasad Bbargava, 
Bhagirath and Manga 1 Chand, had thoUf lit 
fit to try Har Prasad Bhargava first, the 
other two wou’d thereby have become 
incompetent witnesses at his trial whe¬ 
ther for the prosecution or for the 
defence. If he had elected to enter upon 
a joint trial, the Public Prosecutor could, 
with the consent of the Court, have with¬ 
drawn from the prosecution of Bhagirath 
and Mangal Chand. Beyond question, 
these two could then have beeu put into 
the witness-box against Har Prasad 
Bhargava. No one would even have 
suggested that, after an order of discharge 
or acquittal had been pissed in res¬ 
pect of them, either of them con¬ 
tinued to occupy the position of “the 
accused person” within the meaning of 
section 5 of the Indian Oaths Act (X 
of 1873). From a le^al point of view the 
only difference in tie case now before us 
Is that neither Bhagirath nor Mangal 
Chand was ever an “accused person” at 
the trial in which his evidence was tender¬ 
ed, within th« meaning of the said section < 
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The real effect of the argument addressed 
to us ou behalf of the accused on this 
po'nt is tint th:re is a method by wh'ch 
the prosecution, keeping strictly with n 
the fo 1 corners of the Code of Crimnal 
Procedure, might, with the consent of the 
Court, have put Bhagirath and Man al 
Chand into the witness-box against Har 
Pras.id Bhargava, each of them fortified 
by a judicial order of acquittal which 
would have barred their subsequent pro¬ 
secution. They actually gave evidence 
without any such sh : eld though relying 
upon an extra-judicial undertaking that 
the Bocal Government would not direct 
their prosecution. Whether their testi¬ 
mony is entitled to greater or less credit 
on th’s account is a question to be con¬ 
sidered; but it has nothing to do w th the 
adm ss bility of the testimony. There is 
abundant case-law in support of the pro¬ 
posal ons which we have laid down. In 
Mohesh Chunder Kopali v. Mohesh Ohunder 
Dass{\) principles wc-re la d down which 
would, beyond all question, mr.ke Bhugi- 
ratu and Manga 1 Chund compe'ent wit¬ 
nesses for the defence, if the present 
accused had sought to pro luce them as 
•uco at his tr.al. The same is the effect 
of the dec s on in Quean-Empress v. 
Tirbeni Sah«i (2). in a very old case 
which h?s never, so far as we know, been 
dissented from, but wasquotedwithapproval 
by a Bench of the Calcutta High Court in 
1906 vide Banu Singh v. Emperor 
(3)— we refer to the case of Queen 
T. Behary LiU Bose {4)—it was contended 
that the evidence of a certain witness lor 
the prosecution was inadmissible ‘ because 
he had been at one time charged be'ore 
the Magistrate as an accomplice and had 
neither been acqu : tted nor paid ned.” 
The High Court repelled th-s contention 
and he.d that “there is no law or pr n- 
ciple which prevents a person, who has 
been suspected 01 charged with a n offence, 
but discharged by the Ma istrate lor want 
of evidence, being afterwards adm'tted as a 
witness for a prosecution.’* An even 
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stronger case is that of Queen-Empress 
v. Mona Puna (5). The accused was on 
his trial on a charge of burglary', rnd the 
Police tendered in evidence aj.air.st him a 
man whom they had previously arrested 
on suspicion of complicity in the same 
offence. The Court was of opinion that 
the Police had acted improperly in releas¬ 
in' th s man, but nevertheless held bm 
to be a competent witness for tie prose¬ 
cution. It wasla ddownthat“the accused' 
in section 342 of the Criminal Procedure 
Code means “a person over whom the 
Magistrate or other Court is exercising 
jurisdiction” and reference w r as made to 
the provisions of sect:on J18 of the Ind an 
Evidence Act (I of 1872). Tie whole 
of the argument applies a foitiort to 
the facts of the present case and to the 
contents n fcun ed upon section 5 °f th* 
InJian Oaths Act (X of 1873). Two 
cases have been quoted on the o hers^de. 
I11 Empress of India v. Asghar AH ( 6 ) the 
facts were so different that we cannot 
treat any of the remarks, incidentally 
made by the learned Judges, as lajirg 
town principles applicable to the lacts 
now be-ore us. Tl.eie had bi.cn n that 
case a breach of the c’e.tr prcv.sois of 
section 337 of the Code of Criminal Pro- 
ced re and it was dfficult to see how 
the High Court could deal with lbe testi¬ 
mony of a witness tendered in contraven¬ 
tion of those provisions otleiwise th. n by 
rejecting it altogether. We wer e referred 
also to a case decided at Babore wb ch 
is to b e found in the case of Mahandu 
v. Emperor (7). We think it sufficient 
to say that, in so far as the pnncifles 
laid down in that case seem to us incon¬ 
sistent with those in Queen Empress v. 
Mona Puna (5! we are in agreement with 
the latter. In what has already men 
said, we have in substance anticipated 
the thiid contention on tlis point pressed 
upon us on behalf of the accused. In a 
case to whch we ha ve leferrtd above, Banu 
Singh v. Emperor (3>. learned 

Judges hell that "a Bocal Government 


(3) 16 B. 66x: 8 Ind. Dec. (k. S.) 9 * 9 » . „ . 

(6) s A. 260; 4 I-d. Jux. *3°t * lad. Dec. (W. * 1 

^ f7) 17 Ind Cas. 1871 I L> 1 B B J* 
si Cr. In J.- 59 * 89 P* !**• *9*>. 
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in India lias no power to tender a condi¬ 
tional pardon to an accomplice for the 
purpose of h's be ng examined as a com¬ 
petent wtness against others accus-d with 
him.” If tliis pronouncement only means 
that the legislature in Inda h..s provided 
no method, outside tiie scope of section 
357 or section 495 of the Criminal Pro¬ 
cedure Co le, by which a bocal Government 
can provide an accomplice witness with 
a judicial order which he can subsequent¬ 
ly plead in bir of h a own prosecution, 
should such prosecution be instituted, it 
is undoubtedly correct. It s e ems to 11s 
obvious at the same time th it a di'ere- 
tion to refrain from instituting a pro¬ 
secution in any particular case is inherent 

which the law has 
eatrusted the power to institute a pro¬ 
secution. Nor can any iaw prevent a 
person or body of persons exercising such 
author.ty from determining beforehand 
how that dscretion shall be exercised upon 
the happening of a certain contingent 
event. If such determination is com- 
muiicatej beforehand to any person or 
body of persons, whom it may concern, 
we can find no provision in the Indian 
Statute I*iw which lays down that the 
competence of such person or persons to 
testify as witnesses in a Criminal Court 
about any matter re'ened to In such 
commmc.tion is thereby effected. As 
regards the point actually decided In Banu 
Singh v. Empiror (3) we are not 
coicerned to say whether or not we should 
havepassei the same order upon the facts 
thin before the Calcutta High Court; 
they are sufficiently dia ingnishable from 
the facts of the present case. We are 
brou:htback to the conclusion which we 
ha ve^ already indicated. The Government 
of the Central Provinces could un loubted- 
lyhive elected !o follow a different pro- 
Cedire. They might have instituted a 
prosecution against Bhagirath and IVlangal 
Cbandand have withdrawn the same under 
section 494 of the Code of Criminal Pro¬ 
cedure. If this had been done before 
framing a charge, the remit ng jud eial 
orler would have bieioneof discharge; 
if it could conceivably have been done 
after a charge hid been framed, an order 
of acquittal would have followed, plead¬ 
able under the provisions of section 403 


of the Criminal Procedure Code in bur 
ot anv subsequent prosecution. The ques¬ 
tion whether the testimony ot Bhagirath 
mid .Manga! Chun.] would hrve been 
ent.lled to more cred t if 1 hey had giv* n 
their evidence after such order of discharge 
or acquittal in their favour is one which, 
as we have already sa d, hr s noth nc to 
do wi'h thit of their competence to 
testi.y. In appraising their evidence we 
bear in mind that it was given in lelance 
upon a promise nnde on behalf of the 
Local Government that no prosecution 
wou’d be instituted against them in tespect 
of the offence to the commission of wh ch 
they testified. 

The admissibility of certain documentary 
evidence produced by Bhagirath and 
Man gal Chard was challenged in the 
m-moraiidum of appeal to the Sessions 
Court upon certain grounds independent 
of the general question of the compettnee 
of these witnesses to testify at all. Little 
was said in argument before us in guppci t 
cf these contentions, but it is well that 
we should deal with them. We are 
satisfied that the acecunt-books of the 
firm of which Bhagirath is a member, 
and taose of the firm of which Maxigal 
Chand is a servant. wh ch were produced 
in corroboration of their test mon}' are 
books properly kept in the refuter course 
of business; the relevant entries in the 
same are admissible in evidence for the 
purpose for wh'ch they have used. 

Two documents—Exhibits P-iIJ and P.- 
V—were gut in ev dence in connection with 
Bhagirath’s deposition in order to corrobo¬ 
rate his assertion that he I ad used twelve 
currency notes of one hundred rupees each, 
bearing specified numbers, in order to make 
up the amount ot the bribe paid by him. 
It was certainly open to ihe prosecution to 
lead evidence to piove that Bhag iiath had 
made out a 1st of these twelve notes, 
specifying the said notes in detail, and had 
communicated that list to other persons at 
a time when he could not possibly know 
tnat those particular notes had been found 
in the possession of Har Prasad Bhargava 
on the n'ght between the 19th and 20th 
September 1921. If Bhagirath is a com¬ 
petent witness at all, he was Undoubt¬ 
edly entitled to produce th« memorandum 
in the book Exhibit P-V and to depose 
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that it was in existence twent} 7 -two days 
before the 26th of October 19 21 . ° n 
Wuich date it was for l.he first time 
ascertained what were the numbers of 
the notes recovered from Mr. Kar Prasad 
Bhirgava on the night between 19th and 
20th of September. 

We cannot conclude this judgment, long 
as it already ^s, without expressing our 
high approval of the promptitude with 
which the Local Government acted and 
the course they took. Gases of the ac¬ 
ceptance of bribes, whether by Judicial or 
Executive Officers, are invariably most 
difficult of detection and in proper cases 
an undertaking not to prosecute the offerer 
of a bribe is, in ou r opinion, a most salu¬ 
tary procedure. 

On the other hand y Judge approached 
by an intending bribe giver is by no 
means unprotected. He can always take 
appropriate steps to secure evidence by 
which proceedings under the Criminal 
l,aw cm be instituted against the offender. 
He can, for instance, stipulate that the 
money is to be paid direct to him at a 
certain time and certain place and re 
can without difficulty strange for the 
whole transaction to be beard and in 
part witnessed by concealed third persons 
who will intervene at the proper moment. 

A “trap” of this kind is perfectly justifi¬ 
able and is in Indian bungalows especi¬ 
ally easy to 'arrange. The Acting Judicial 

Commissioner is to be congratulated upon 
the^ steps which he took; while Mr. 
Lachxni Narain’s conduct is deserving of 
the highest commendation. He had to 
undertake a most painful task in respect of 
a man with whom he had been on friendly 
terms for some four or five years, and 
we have no doubt that, he and Mi. James 
and Mr. Neilson did, as it is said they 

did, their duty most sympathetically. We 
have already described Mr. Damle as a 
gentleman of unimpeachable honour and 
Integrily, and in this case he showed a 
high standard of professional honour. 
Fax from anybody in the case having put 
forward false, concocted or fabricated 
evidence or having engaged in any con¬ 
spiracy against Har Prasad Bhargava, the 
whole record shows that the contrary is 
thecase. The conviction of Hat Prasad 
Bhalgava by^ Ktoan Bahadnv Jacob wa** 


right beyond any possibility of doubt and 
his judgment is a most admirable sum¬ 
mary of the facts, while his arguments 
lead irresistibly to the conclusion of guilt, 
We set aside the order of acquittal and 
under section 423 (*) ( a ) t^e Code of 
Criminal Procedure we find Har Prasad 
Bhargava guilty of the offence with which 
he was charged and pass upon bim the 
same sentence which was passed by Khan 
Bahadur Jacob on the 4th of January 
1922, namely, 2I years' rigorous im¬ 
prisonment and a fine of fifteen thousard 
rupees. We also confirm the order re¬ 
garding the disposal of the notes and 
the exhibits in the case. This order will 
be certified to the Coi.xt of Session at 
Akola, in order that Har Prasad Bhargava 
may be required to surrender to bis bail 
andtbe sentence be carried out according 

to law. , , . . 

Mr Dillon has made a n appeal to us to 

pass a lighter sentence and has pointed 
out that the sentence passed upon Har 
Prasad Bhargava is, as he describes a 
clashing sentence. There is nodoubt that 
we have power to lessen the period ot 
imprisonment. We have power to reduce 
the fine or sweep it away. But in our 
opinion the sentence was a proper sentence, 
and Judicial Officers throughout India 
most understand that, il they are con- 
Tictedol taking bribes from people, who 
are bound to bring their cases lor decision 
before them, Ihey must be punished m 
the most Stern and exemplary manner. 
We are, therefore, unable to accede 
to the request of Mr . Dillon, because wo 
are of opinion that the punishment in 
this cose is the right and proper punish- 

Appeal dismast*. 

K. S. P. 
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LAHORE HIGH COURT. 

Criminal appeal No. 172 of 1923. 

April 30, 1923. 

Pr$$eni: — Mr. Justice Campbell. 

RAM GOPAL —Convict—Appellant 

versus 

KM PER OR— Respondent. 

Penal Code (AclXLV 0/1860), s. 328 — Poison¬ 
ing—Circumstantial evidence — Prosecution, duty of. 

In a case of poisoning, where the only evidence 
against the accused is circumstantial, it is the duty 
of the prosecution to eliminate all reasonable 
possibility that the poison was administered other¬ 
wise than by the appellant. 

Appeal from an order of the First Class 
Magistrate. Rohtak, doted the 12th Janu¬ 
ary 1923- 

Mr. ShamairChand, for the Appellant. 
Mr. Mohammad Rafi, for the Respondent. 

JUDGMENT. —On the night of the nth 
September 1922, at about n-30 P. M. one 
Bhagwana was found by the Police on 
duty wandering about in a peculiar condi¬ 
tion at the Jahazgarh fair in the Rohtak 
District. He was taken first to the fair 
dispensary, where he was examined curso¬ 
rily by the Sub-Assist ant Surgeon-in¬ 
charge, and thence t 0 the TV/awn where he 
spent the night. At 6 a- m. he is recorded 
as having made a statement to the Police 
and "then to have pointed out the place 
where fie and fiis companions had been 
camped. At tfiis place were found Cfihajju 
and Chunna two persons who had accom¬ 
panied Bhagwana from his village in the 
Bijnour District, and Ram Gopal the 
present appellant, who was said to have 
attached him self to the party at Delhi on 
the way to the fair. The Police were 
informed that, of two neulis or money bags 
placed beneath the bedding on which 
Bhagwana had been seen sitting when his 
companions went to sleep the n’gfit before, 
one containing Rs. i 9 r > was missing 

The whole party was taken to the T It ana. 
Tfiey were searched a nd Rs. 209 were 
found on Ram Gopal,appellant. Bhagwana 
was sent back to the dispensary and 
exhibited symptoms of dahtura poison- 
- : ing. On the September the Sub- 

Assistaut Surgeon gave him a purgative 
and the resultant stools were sent to the 
chemical examiner who suDseqent.y 

. certified them to contain dhatura. Some 


laddus and mathris (sweetmeats and 
biscaits) which had been found on the 
person of the appellant were also sent and 
are reported to have shown no traces of 
dhatura. Chunna and Chhajju were exa¬ 
mined by the Sub-Assistant Surgeon cn 
13th September and appeared to him to 
have nothing wrong with them. 

The upshot was that Ram Gopal was 
sent up tor trial and has been convicted of 
on offence under section 328, Indian Penal 
Code, and sentenced to five years’ rigorous 
imprisonment. The Magistrate has held 
that he administered dhathura poison to 
Bhagwana with intent to commit theft, 
acting upon the following eu'dence by 
Bhagwana, Chunna and Chhajju which he 
has believed. 

These three persons encountered the 
appellant at Delhi Railway Station and 
he asked to be allowed to travel with 
them to Jahazgarh fair, giving what have 
transpired to be his correct name and 
description. 

The part}' arrived at Jliajjar the san e 
night and there the appellant gave each of 
the others some laddus and mathris nr.d 
later or pre c ented them each with a betel 
leaf which he was seen by Chhajju to get 
from a shop in the Bazar. The contents 

tasted bitter and Bhagwana, Chunna and 
Chhajju did not finish them, but ate some. 
Then every one went to bed. Next morn¬ 
ing Bhagwana, Chhajju ar.d Chunna all 
felt intoxicated and performed the journey 
to the lair on foot with difficulty. ’When 
they got there Chhajju had an appetite 
and went to get a meal. Bhagwana and 
Chunna had none, and remained at tie 
place where the party had decided to 
camp, but later they accepted from the 
appellani and ate five more laddus each. 
Chhajju and Chunna went to sleep leaving 
Bhagwana sitting on his bedding under 
which the two ntolls had been placed. 
Bhagwana remembered so sitting down 
but afterwards his recollection was blank 
Until he found himself with the Pol ce. 

The Magistrate fcas come to the cri elu¬ 
sion that there is no doubt that dfrtura 
was administered not only to Bhagwana 
but to Chhajju and Chunna, but there is no 
independent corroboration that the two 
latter were poisoned. In his first state¬ 
ment recorded by the Folice Bhagwana 
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said that Ram Gopal had also experienced 
symptom? of pensioning, and he explains 
this away now by saying that he was not 
hitnself when he made the statement. 

There is no direct evidence to connect 
the appell.'nt with the poisoning of Bhag- 
w?na, and, although there is room for 
considerable suspicion, I do not think that 
the circumstantial evidence is suffic'ent 
to justify the conviction. The suggestion 
of the prosecution is that the poison must 
have been contained in the laddns and 
nuthris or the betel given by the appellant 
to Bhagwana and the others at Jhajter. 
Now in order to poison laddusznc] mathns 
it would probably be necessary to mix the 
stuff in the cooking. If Ram Gopaj 
had started Out with poisoned food in 
order t) commit theft or other offence 
it was a little strange that he should 
give his right name when he joined 
his intended victims. As for the betel 
leaves it is conceded by the learned Counsel 
for the Crown that some preparations 
of “pan" are bitter, and Chhajjusa>s 
■“hat lie and the appellant catne back 
from the betel seller's shop together. It is 
not impossible that the appellant may 
have inserted dhatura without Chhajju 
seeing, but on the other baud no dhatura 
was discovered in the appellant's possession 
or detected in the laddus and wvHhris 
which were ta ken from him on search. If 
he did steal the missing ncoli it is difficult 
to see why he should remain withChhajju 
andChunna and not make his escape before 
the theft was discovered. The fact that 
money was found on him proves nothing, 
even if his own story, which has not been 
disproved, that he came to the fair to buy 
cattles be false. He certainly denied in the 
Trial Court that he had been a member of 
Bhagwana's party and represented himself, 
as a casual stranger sleeping close by at 
the fair ground. This line of defence is 
now abandoned and it is admitted that he 
did travel with Bhagwana, etc. from Delhi, 
Still he cannot be convicted merely be¬ 
cause o the inconsistency. 

The difficulty which the prosecution had 
to get over was the elimination of all 
reasonable possiblily that the dhatura was 
administered otherwise tha n by the appel- 
la 
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Bhagwana and his two companions are 
said to have eaten rclh’rg at Jhajjar ex¬ 
cept lood which lhe> brcrgfct wbh thun 
and the t h m s given 1 o them by the aj pel- 
lant. The dhatura may have betn in 
their own food. It was not incumber.t on 
the appellant to show that it was not. 
This, no doubt, was unlikely but it was also 
unlikely that the appellant should have be¬ 
haved as he did it he had gone to the 
trouble of poisoning Bhagwana, Chhajju 
and Chunna in order 1 osteal their noney. 
Bhagwana's statement to the Police lhat 
the appellant had felt the effects of poi¬ 
soning cannot be ignored. It was not 
likely to have been deliberate!}' false, nor 
was it likely that the appellant should have 
poisonpd h : mself deliberately. Be night 
have feigned the symptoms, as the .Magis¬ 
trate surmises, but so may Chhajju and 
Chunna. 

I do not consider that this mysterious 
occurence has been so elucidated as to 
fasten responsiblity upon the appellant 
beyond resasonable doubt, and he has 
produced evidence that he is a shop¬ 
keeper of respectable antecedents, living 
at Nuranpui in the Muzaffamagar 
District. 

I aceept the appeal set aside the con¬ 
viction and sentence and acquit the appel¬ 
lant who will be released. 

Appeal allowed ♦ 

z. K. 


LOWER BURMA CHIEF COURT* 

Criminal Revision No. 304B of 1922. 

May 19, I9*’2. 

Present: —Mr. Justice Macgregor. 
EMPER OR —Prosecutor 


versus 

NGA THET SHE—Opposite Tarty. 

Criminal Prrcedt re Cede l Act V of Ife' 90 » 
r. 215,423.439—C ommitn.evt mads under*. 423, 
hether can be quashed — Revision. 

Section 215 of the Criminal Procedure Code 
as no application to an order of comttuttnent 
Hied by a Sessions Judge und«r section 4*3 
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of the Code, in dealing with the appeal of an 
accused p.rs 0 n. 

Su<h an order of c n imntment can. howev r, 
be dealt with by the High Court in the exercise 
of its pow.r of revl. ion. 

In the rnitier of K^dagiva B ipiak, 27 M. 54; 

2 Weir 227. 578 and Pirthi Chand Lai v. Sam - 
patia, 7 C. W. N. 327, relied on. 

R?ieren e made u ider section 438, 
Crimnal Procedure Code, by the Sessions 
Jud‘e, Ra.thrwaddy, to qiash the coin¬ 
in' 1 'm»nt of Miung Thet She for trial 
before him on a charge under section 372, 
Indi • n Pen 1 Coie. 

JUDGMENT.— This is a Reference made 
by the Sjssons Judge of Honthawaddv 
to quash the commit me t of Maung That 
She for tr al before him o n a charge 
under seel ion 372, Indian Penal Code. 
The commitment was made by the Special 
Powers Mag : strate of Insein, on the 
direction ot the Sessions Judge's pie- 
dscessoi in his order in Maur.g Thet She's 
Appeal (No. 46 ol 1922) against his con¬ 
viction under section 372 by the same 
Mi gist rate. 

As the commitment was not made under 
any of the sections mentioned in section 
215 of the Code of Criminal Procedure 
but was made by direction ot the Sessions 
Judge acting, under section 4 2 3 of that 
Code, it appears to me that the quest on 
of quashing the commitment does not 
arise, but that the Sessions Judge’s order 
for commitment can be dealt With by 
this Court in the exercise of it? powers 
of revision: see e.g., In the matter of 
Kalagava Bapiah (1) and Pirthi Chand 
Lai v. Sampatia (2). 


NoTB.—The rest of the judgment is not material 
for the purposes of tills Report.—[ITrf.] 


K. 

27 M. 54) 2 Weir 227, 578. 
7 C. W. N. 327. 


LAHORE HIGH COURT. 

Criminal Appeal No. 363 of 19*3. 

May 15, 19.3. 

Present: —Mr. Justice Broadway 
and Mr. Justice Ffotde. 

MAlvLA —Convict — Appellant 

versus 

EM PE ROB —Opposite Party. 

P'tial Code (Ac! XL V of 1860), s. 300, Exeep. I 
—Doth of wife caus.d by husband—Sttangulatiou 
— Grave and sudden provocation—Benefit doubt. 

Accused who was living on very good terms 
wi h his wi t k. lied her suddenly om Light by 
twisting her own hair round h<r throat. There 
was no prem dia ion and no preparation: 

Held,, hat in 1 he abs nee of any evid nc^ the 
accused was < nti.led to th, bent fit o. the < oubt as 
to wh ther some sud< eu and grave provi cation 
did not arise which lemporarily deprived him of 
sell-control. fp. 984, col. i.j 

Criminal appeal tiom an order of the 
Sessions J idge, Sialkot, dated the 26th 
February 1923. 

Mr. Gullu Ram, for the Appellant. 

Mr. C H. Carden Noad, for the Crown. 

JUDGMENT. —The appellant has been 
convicted by the Sessions Judge under 
section 302, Indiin Penal Code, of the 
murder of his wife Musammat Amar 
Kaur on the night of the ioth/nth April 
1918. The evidence is very fully set out 
in the judgment of the learned Sessions 
Judge and it is quite unnecessary to repeat 
those facts. 

Having examined the entire evidence on 
the record we have no doubt at all that 
the appellant did murder his wile by 
strangulation. The only matter which re¬ 
mains for consideration is the question of 
sentence. The appellant and the deceased 
admittedly lived on the best of terms. It 
appears that shortly prior to the commis¬ 
sion of the crime in question the appel¬ 
lant had been anxious that his wife should 
leave the place where they were living 
and return to their old home, but beyond 
this there is no evidence that they had any 
differences Q f opinion. It is suggested by 
th? prosecution that the appellant suspect¬ 
ed hiswi f eof having an intrigue with 
one Ladhn and all hough there is no sc'u..l 
e.ilen.'e in support of this suggestion it 
is q 1 tc possible that thea p;>ellant’s desire 
that he and his wife should leave the place 
arose from some suspicion that this in¬ 
trigue in fact existed. It is clear that 
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the crime was not a premeditated one as 
the accused did not bring any weaj,on for 
the purpose of killing the woman, and it 
is quite clear that he must h a v e acted on 
sudde 1 impulse as death took place by 
strangulation effected by twisting her 
hair round her throat. Some sudden pio- 
vocation must have arisen to impel the 
appellaut to do this deed, and in the ab¬ 
sence of any e\idence on this point we 
feel that the appellant is entitled to the 
benefit of the doubt as t 0 whether sudden 
and grave provocation did not arise 
which temporarily deprived him of self- 
control. 

Under the circunista nces we f eel that the 
death sente',ce should not be inflicted and 
we accordingly reduce the sentence to one 
of transportation for life. To this extent 

the appeal is accepted. 

Appeal partly allowed . 

Z. K. 


LAHORE HIGH COURT* 

Criminal Revision ino. 1442 of 1922. 

April 30, 1923. 

Present : —Mir. Justice Lumsden. 
DARYA SINGH and others— 

Applicants 


versus 

EMPEROR—Opposite Party. 

Criminal Procedure Code {Act V 0/1898), is. 33 7 > 
494— Tender of pardon—Discharge, order of, absence 
#/— Evidence, whether admissible—Evidence Act (I 
0/1872), 5. 133— Approver, whether can cor rob or ale 
approver—Penal Code (Act XL V of ijbo), s. 401 

_ Associating for habitually committing theft— 

Ingredients of offence. 

A pardon was tendered to an aocused person 
by the Local Government, who was examined as 
an approver but no formal order of discharge was 
passed in respect of him. On the other hand hi** 
name did not appear among those of the accused 
aotually challaned, and it was expressly stated in 
the challan that no proceedings were being taken 

against him : . . 

Held, that as the Magistrate was not exercising 
jurisdiction over him, he did not onme within the 
definition of an acoused person and was, therefore, 
a competent witness in the ca*e. [p. 985, cols. 

I & a.] 

Queen-Empress v. MonaPuna, 16 B. 661; 8 Ind. 
Dec. (it. s.) 919, Jhoja Singh v- Queeen-Empress, 
a3 C. 493; 11 Ind.Dec. (n. s .) 32$, Sardar Khan v» 
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Emperor, 21 P. R. 1004 Cr.; 135 p ( L. R. 19041 x 
Cr. L. J. 1066, relied on. 

M ahatidux. Emperor , 57lnd.Cas, 167:1 L. L. J. 
182? 1 L. 102; 21 cr. L. J. 599; *9 P. L. R. 1920, 

distinguish^ d. 

There is nothing in section 133 of the Evidence 
Act to suggest that the statement of one approver 
cannot be regarde d a.*- corroborating that made by 
another approv r. If, however, it can be shown that 
the approvers had ample opportunity of <01 sulf¬ 
ation, iht corroborative value of th> ir evidence 
would be gre ally dimini. c hed. [p. 983, col 2.] 

In order to establish a case unders< ction 401 of 
the Pi nal Code, it is not necessary to prove that 
each Individual member of the gang has habitually 
committed theft or any particular act 0 f theft. 
Once it is prov. d that a gang was formed for the 
purpose of habitually r c mmifting tin it, all persons 
who tnerealttr join the gang in committing one 
more theft come within the pm view ol sec¬ 
tion 401 of the Penal Code . [p. 9 1 •. col. i.j 

Bey a y. Emperor, 26 Ind. Caa. 623; 13 P. R. 
1914 Cr.t 16 Cr. L. Ji 331 223 P. I„ R. 1915; 
63 P. W. R. 1912 Cr., followed. 

Bhabuti v. Emperor , 63 Ind. Cas 455; *9 A. L. 
J. 723; 20 Cr. L. J. 663; 3 U. P. L. R. (A.) xyo, 
referred to. 

Criminal revision against an order of the 
Sess’ons Judge, Ferozepore. 

REPORT.— Out of 21 personstried under 
section 401, Indian Penal Code, eleven 
have been convicted by the "section 30" 
Mag : strate. The evidence shewed that 
the gang, to which the convicts belonged, 

had committed numerous thefts and Job¬ 
beries in the Muktsar Tahsil and the svr- 
rounding country side, and had tcrroiised 
the neighbourhood for some time. The 
Police alter an elaborate investirstion, pro¬ 
secuted the 2i persons, two other fceing 
absconders. The facts are given in greater 
detail in my appellate judgment of to¬ 
day’s date on Criminal Appeals F<os. 302, 

303, 3 ° 4 » 313 , 327 . 328,329, 33 o and 331 
of 1922. The appellants were convicted or 
18th August 1922. The fines have not 
been ra’d. 

GROUNDS.— In view of the nrme T ou« 
crimes in vh chthe gangtook. pait^ and, 
the enormous amount of crime in the 
Ferozepore District, I consider that the 
sentences passed by the Magistrate are 
most inadequate. When the Magistrate 
was satisfied that the eleven persons 
mentioned were members of a gang of 
this kind, he should have passed the 
maximum sentence on each convict. The 
Special Public Prosecutor, whoaigtJed the 
case in the Appellate Court, referred to 
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Ghulatn Mustafa v. Emperor (i)- That was 
a case under section 400, Indian Penal 
Code, but the principle would apply to a 
case under section 401, Indian Penal Code. 

I recommend that the sentences should 
be enhanced to the maximum permitted 

by the Code. 

Mr. Des Raj Sawhmy (Publ’c Prosecutor), 
for the Crown. 

Messrs. Saunders , Brlj Lai, G. S. 
Salarhiya, Badri Das end Hukumat Res, 
for the Respondents. 

ORDER. —This order disposes also of 
the connected applications Nos. 1631,1706 
and 1733 of 1922 and Nos. 92, 93, 94, 95 
and 137 of 1923. These applications all 
arise in respect of a case under section 
401, Indian Penal Code; of the 23 persons 
who were challaned in that case, two evaded 
arrest and of the remainder 11 were con¬ 
victed by the Trial Court and sentenced to 
varying periods of imprisonment and also 
to fine. Appeals were preferred to the 
Sessions Judge but without success, the 
learned Judge indeed holding that on the 
evidence on the record, several of the 
accused who had been acquitted or dis¬ 
charged, had been fortunate. It was also 
considered that the sentences imposed on 
the persons convicted were overlenient and 
a reference was made to this Court with 
a recommendation thit these sentences 
should be enhanced. Per contra 9 out of 
the 11 convicts have submitted applications 

lor revision. 

It will be convenient to dispose or the 
latter first. Several objections of a le£al 
or qua si legal character have been urged 
by the various Counsel representing the 
convicts. The principal witnesses for the 
prosecution are two approvers to whom a 
promise of pardon was made by the Local 
Government, the case not being one to 
which the provisions of section 337 * 
Criminal Procedure Code, could be applied; 
not unnaturally the evidence of these ap¬ 
provers has formed the main point of 
attack. In the first place it is contended 
that as these approvers had not been form¬ 
ally discharged they still retained their 
status of accused persons and could not, 
therefore, be examined on oath under the 
provisions of section 34 2 » Criminal Pro- 

. . (X) JO Iud.Ca*. 833; * 8 P. I,. R. 1 * 1 X 143 P- w - 

a, xpjs Cf.j is Cl, it, j, *$o. 


<$5 

cedure Code. In this connection reliance 
is placed on a judgment of this Court 
published as Muhandu v. Emperor (2). In 
my opinion, however, that authority is 
easily distinguishable. It is true that r.o 
formal order of discharge was passed in 
respect of the two approvers but their 
names do not appear among those of the 
accused actually challaned. On the con¬ 
trary it is expressly stated in the ch alien 
that no proceedings are being taken against 
them. In these circumstances they clearly 
do not come within the definition of accus¬ 
ed persons seeing that the Magistrate was 
not exercising jurisdiction over them [vide 
Queen-Empress v.Mona Puna { 3)and Jhoja 
Singh v. Queen-Empress (4)]. I nold, there¬ 
fore, that the evidence of these witnesses 
is not inadmissible and in this finding I 
am supported by a ruling of this Coir.t; 
Sardar Khan v. Emperor (5). 

Another line of attack is that the state¬ 
ments of these witnesses cannot be ta k. j n 
as corroborative of eacn othei and that 
consequently there is no sufficient indepen¬ 
dent evidrnce on which to base con¬ 
victions. There is, however, nothing in 
section 133 of the Evidence Act to suggest 
that the statement of one approver cannot 
be regarded as corroborating that made by 
another approver. No doubt if it could be 
shown that the approvers had ample 
opportunity of consultation, this corobc- 
rativa value would be greatly diminished, 
but in the present ersethe Sessions Judge 
has definitely found tlia t there was nothing 
to suggest collaboration. There is conse¬ 
quently no reason why the two statements 
should not be given due weight for 
corroborative purposes. The statements 
are very detailed and correspond so 
accurately that it is not possible to 
believe that they are based on mere 
imagination however well drilled. And 
although much of the story told cannot be 
supported by direct testimony, there is on 
the recoid a vast volume of evidence 
which cannot be ignored end which clearly 
proves that many of the details given are 

(a) 57 Ind. Cas. 1671 1 D. L. J. 182; 1 I*. 102; 21 
Cr. I«. J. 599; fe9 P. D. R. 1920. 

(3) 16 B. 661; 8 Ind.Dec. (n* s.) 919. 

(4) 23 C. 493; 12 Ind. Dec. (n. s.) 328. 

(5) ax P. R. 1904 Cr.i 135 P; Dr R. 1904; r Cr. D. 
J. xoM, 
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correct. I am in entire agreement with 

the lower Courts that no sufficient reasons 
exist foi rejecting or even suspecting the 
evidence of the two approvers. 

The argument that it has not been 
proved t&at any gang existed is quite 
untenable. Both the lower Courts have 
believed the evidence on this point a nd 
there ore no grounds for differing in the 
finding of fact. It is. howeter, urged 
that even if a gang did exist, there is no 
sufficient proof that the various applicants 
‘belonged’ to it and in support of this 
contention reliance is placed on Bhabuti 
v. Emperor (6), and various passages in 
Gour'a Penal haw of India. 

The principles governing such cases 
are lucidly explained in Beja v. 
Emperor (7). It is not necesarry acord- 
in? to that authority to prove that each 
individual membei of the gang has habi- 
tuallv committed theft or any particular 
act 'of theft. Once it has been 
proved that a gang was formed for 
the purpose of habitually committing 
theft, all persons who thereafter join the 
gang in committing one or more thefts 
come within the purview of section 
Indian Penal Code. It is clear in the 
present case that all the applicants were 
members of the gang and the plea of mere 
casual association canrot be entertained 
even in the case of Harbans Singh. ^ 

Various other arguments of less import¬ 
ance have been advanced by Counsel but 
none of them have any real force and I 
can see no reason to suppose that any of 
the applicants have been wrangly con¬ 
victed. Both the lower Courts have 
gone fully into each individual case 
and I am not prepared to admit that in 
respect of any of the appl'cants is the 
conviction unjustified. It follows that all 
the applications preferred by the convicts 
are dismissed. 

There remains the question of the 

recommendation by the learned Sessions 
Jud:e that the sentences should be 
enhanced. Reliance is placed on Ghulam 
Mustafxv. Ember or ( 1) and it is pointed 

out that the gan-; terrorised the inhabi¬ 
ts ( 6 ) 6 3 Ind. C as 4551 19 A. I#. J. 735 ; 20 Cr. I,. J. 
•63; 3 TJ P. If. R. (A.) 170. 

(7) 26 Ind. Cas. 625; 13 P. R. 1914 Cr.; 16 Cr. 

X,. J. 33; F. I*. R* 19*31 63 P, W. r. 1913 Cr. 


tants of the Muktsar Tahsii and was only 
brought to book throu h gr at exert ; ocs 
on the part of the Superintendent of 
Police. The catalogue of crimes is a 
lengthy one. There is no duubt that the 
convicts have been leniently treated flrd 
that in the case of the two leaders 
especially the sentences passed are inade¬ 
quate. Darya Singh was the organiser 
of the gang and Partap S'ngl the leader of 
the expeditions. In such a case the maxi¬ 
mum sentence should have been imposed, 
and accepting the application for enhance¬ 
ment in the case of these two convicts, I 
enhance their terms of imprisonment to 
seven years. Several or the other convicts 
might well have received severer sentences, 
but I do not consider it necessary to take 
any action in respect of them, and dismiss 
the application so far as they are con¬ 
cerned. 

z . k. Sentence enhanced ,. 


CALCUTTA HIGH COURT. 

Civil Reference No. 3 of 1922. 

June 1, 1922. 

Present. —Justice Sir Asutosh Mookerjee, 

Kt., and Mr. Justice Chotzner. 

EMPEROR— Prosecutor 
versus 

BIMALANANDA DAS GUPTA, a 

Pleader. 

Legal Practitioners Act (XV i 11 of 18-9), 14 

_ Leeal practitioner taking employment without 

permission of High Court—Contempt of adminis 
tration of justice—Misconduct. 

A legal practitioner who accepts employment 
as a Piofosor in a College wi bout the permis¬ 
sion of the High Couit, contravtnes the rules 
framed by the High Court to regulate the con¬ 
duct of legal practitionirs and renders himself 
liable to the disciplinary jurisdiction of the Court. 

It is misconduct on the part of a legal prac* 
titioner to publicly deeinre ifcat he <w no 
alhc.anct to British Covrts and has no faith In 
Britiih jus.ice. That ahgal practitfom r shenid 
publicly seek to bring into cort. nptyl e adm.nis- 
tration of justice with whi«h he is intimately 
connected, cannot be tolerated. 

Emperor v. Tarini Mohan Bafari, 69 Ind. Cas. 
209; 33 C. L. J. 4°31 C. W. N. 580; (X 9 aj) A. I. 
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R. (C.) 212, Emppror v. Rajani Kanta , 71 Ind. Cas. 
Si; 35 C. L. J. 356; 26 C. W N. 5 9; 4 9 C. 732: 
(19a ) A. I. R. (C.) 515; 2 j Cr. I*. J. 33, rvl err c d 
t°. 

Civil reference made by the District 
Jud.^e, Dacca. 

Babus Dtvarka Nath Chuckerbutty and 
Sn r endra Nath Guha, in support of the 
Reference. 

JUDGMENT.— This is a Reference under 
section 14 of the Legal Practitioners Act 
in the nutter of Bibu Bimalananda Das 
Gupta, a Pleader at Dacca. The District 
Judge has formulated three charges against 
him. It is not necessary for our present 
purpose to reter to more than two ot 
them. 

The first charge is that he had engaged 
himself as a Professor o ( Econom cs J n 
the Dacca National College without 
the permission of the High Court. The 
third charge is that when he was tried 
for an offence under section 188, Indian 
Penal Code, he stated to the Court that 
he had no faith in the justice administered 
by British Courts. 

As regards the first charge, the Pleader 
sought to justify his conduct in the Court 
below by maintaining that his present oc¬ 
cupation was in r.o way inferior, if not 
far superior, to the legal profession, and 
that he could not consequently be deem¬ 
ed to have violated tbe spirit ol the 
law iu the slightest degree. One of the 
tales framed by this Court to regulate 
the conduct of legal practitioners is in 

these terms: "Any person, who having been 
admitted as a Pleader, shall accept any 
appointment under Government or enter 
into any trade or other business shall 
give notice thereof to the High Court who 
may thereupon suspend such Pleader from 
practice or pass such orders as the sa:d 
Court may think fit." It cannot be dis¬ 
puted that the Pleader has contravened 
the provisons of this rule and has 
rendered himself liable to disciplinary 
action. 

As regard.s the third charge, it has been 
established that he proclaimed before the 
Criminal Court' where he was. tried that 
. he owed no allegiance to British Courts 
and had no faith in British Justice. We 
agree with the District Judge that the 
Ploader has deliberately disregarded the 
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obligations that rest upon him ad a 
member of the legal profession and is 
who.ly unfit to practice in any Court. It 
car.not be tolerated that a Pleader should 
thus publicly seek to bring into contempt 
the administration of justice with which 
he is presumably intimetdy connected. 
This view was emphasised by this Court 
in Emperor v. Tarim Mohan Barari (1) 
and Emperor v. Rajani Kanta (2). We 
are consequently of opinion that the 
Pleader has rendered himself liable to 
disciplinary action in respect of the 
third charge. 

The result is that the Reference is made 
absolute and the certificate issued to the 
Pleader cancelled. If the faith of the 
Pleader in British Justice should ever be 
restored and if he should then apply for 
renewal of his certificate, the Court will 
deal with the matter on such materials 
as maybe made available. 

Reference made absolute. 

z. K. 

\ i ) 69 Ind. Cas. 209; 35 C. L ,. J. 403; 26 C. W. 
N. 580; (1923) A.I. R. (C.) 212. 

(2) 71 Ind. Cas. 81; 35 C. L. J. 356; 26 C. W 
N. 589; 49 C. 73 *; (1922) A. I. R. (C.) 5 1 51 24 Cr; 
b. J. 33 - 


LAHORE HIGH COURT. 

Criminal Revision Petiiion No. 247 

of 1923. 

April 21, 1923. 

Present: —Mr. Justice Zafar Ali. 

MAHENDAR NATH— Accused- 

Petitioner 

versus 

MII.KHI RAM— Complainant— 

Respoi* dent. 

Criminal Procedure Coat (Act V of 1898), 
ts. 359 , 437 — Absence of complainant—Discharge 
of accused—Further enquiry,order directing—Nottce 
to accused, whether necessary. 

Accused was discharged under section 259 01 the 
Criminal Procedure Code owing to the absence o 
oomplainant. The Distriot Magistrate set aside 
the order of discharge under seotion 437 [of the 
Code without giving notioe to the acouied r* 
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Held, that the aocused should have been given 
an opportunity to show why the order should not 
be Set aside. ^ £ 

Criminal revision against an order oi the 
District Magistrate, Hoshiarpur, dated 
the 2 5th November 1922. 

Mr. M. L. Puri, for the Petitioner. 

Mr. A bdul Aziz Jot the Respondent. 

JUDGMENT.— This is a petition in re¬ 
vision seeking cancellation of an order 
mide by the District Magistrate of Hoshiar- 
pur under section 437 of the Criminal 
Procedure Code, whereby lie set aside the 
order of a Magistrate subordinate to him 
discharging the petitioner (accused) and 
directed further enquiry. The proceedings 
against the petitioner had been instituted 
on a complaint under sections 498, 500, etc.. 
As the offences were compoundable the 
Magistrate acting under section 259 of 
the Criminal Procedure Code discharged 
the accused because the complainant wa s 
absent. This order was perfectly legal but 
the District Magistrate was of opinion that 
as the case had been pending f° r a i Qtl S 
time and the complainant had a Ire:ady pro¬ 
duced his evidence, the Magistrate shou.d 
not have really discharged the accused 
without waiting for the appearance oi the 
complainant. The petitioner’s grievance 
is that the District Magistrate passed the 
order without notice to him and so could 

not take into consideration, the fact ha 

the absence of the complainant was due 
to having come to terms with him and o 
have compounded the offence o D receiving 
Rs. 900 from him in the presence of a local 
Pleader. I am of opinion that the District 
Migistrate should take into consideration 
this plea of the accused before passing hnal 
orders. I, therefore, set aside the order 
already passed by him and direct him to 
give an opportunity to the accused »o 
establish his allegation and then to d s- 
pose of the petition of the complainant. 

Order set aside, 

z. k. 
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CALCUTTA HIGH COURT. 

Criminal revision No. 850 ok 1921. 

Novembei 18, 1921. 
present *—Mr. Justice Walmsley and 
Mr. Justice Pearson. 

KASHI PR AM A NIK and others— 

accused—Petitioners 

versus 

DajVJU PRAMANIK— Opposite Party. 

Criminal Procedure Code {Act V of 
ss, 223, 342 —Penal Code {Act XL V of i86o) f 
s. 143 —Examination of accused, absence of Pro¬ 
cedure — Unlawful assembly — Charge , contents of 
Common object, whether must be stated. 

Whe re it is found that the provisions of sec- 
lion 342 of the Criminal Procedure Code have not 
been' complied with the proper course for the 
Appellate Court to follow js to set aside the con¬ 
viction and to remit the case to the Trial Court in 
order that the provisions of section 342 may be 
followed and the matter disposed of according to 

13W» 

Fernandez V. Emperor, 59 Ind. Cas. 129, 45 B. 
672; 22 Bom. L. R- 1040; 22 Cr. D. J* * 7 * 
Mitrajit Singh v. Emperor 63 Ind. Cm. B *51 
2 P L.T. 520; (1922) Pat. 7; 6 P. L. J- f> 44 » U 9 22 ) 
A.I. R. (Pat.) 158; 22 Cr. L. J. 697. relied on 

When a charge is framed under siction 143 or 
the connected Sc ctions of the I enal Code the ccm- 
mon object of the unlawful assembly must be 
stated in the charge. 

Rule against an order of the Deputy 
Magistrate, Rajshahye, dated the 27th 

Mr. K. N. Chaudhuri (with him Babu 
Probidh Chandra Chatierji), l or the Peti- 

^Babu Jot ind rz Mohan Chandhuri (Junior), 
for the Opposite Party. 

JUDGMENT.—This Rule was issued on 
two grounds. The first is that the living 
Magistrate did not comply with the pro- 
visions of section 34 * °f the Code of 
Criminal Procedure. This point is, I think, 
established, and following the ruling in 
Emperor v. Fernandez (i) and the case in 
the Patna High Court in Murajit Stngh 
v Emperor (2), the proper course for uS 
to follow is to set a ide the conviction 
and sentence of the petitioners and remit 
the case to the Trial Conrt in order that 
the provisions of section 342 of the Code 
may be followed and the matter dispot* 
ed of in accordance with law. 


(t) 59 Ind. Cas. 129,• 45 B * 6 7 *J 22 Bom. L. 

°(2)’ 63 Sd.^Cas. 825; 2 P. L. T. 520; (j922)Pat. 
r; 6 P. I*. J. 6441 (* 92 ») *• R * ( Pat * J i58; 99 

J- *97- 
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The secOiid ground is that the charges 
framed against the accused are defectives. 
This is not a matter on which I 
should be disposed to interefere, f 
there were no other defects in the case. 
But as the case must be remitted on the 
first ground, I think, we should also direct 
that the charges be amended. The first 
charge under section 143, Indian Penal Code, 
omits to state the common object of tie 
unlawful assembly. The common object 
should always be stated when a charge is 
framed under section 143, Indian Penal 
Code, or the connected sections. The 
second charge is under section 379, 
Indian Penal Code, and the property said 
to have been stolen is described simply 
as Da mu’s property. It is represented to 
us that the land on which the paddy 
said to have been cut by the accused was 
grown could have been described with 
much greater precision. That appears to 
be true and I think that as the first 
charge must be amended, the second 
charge should also be amended by a more 
accurate description being given of the 
land from which the complainant alleges 
the paddy was cut and removed by the 
accused. The amendment of the charges 
will involve the duty of giving the accused 
an opportunity of cross-examining the 
witnesses for the prosecution again. The 
case is, therefore, remitted to the first 
Court to be disposed of as directed 
above. 

z. k. Case remitted. 


LAHORE HIGH COURT. 

Criminal Revision No. 1594 of 1921. 

March 16, 1922. 

Pretent ‘—Mr. Justice Abdul Qadir. 

BANARS I DAS and another—Convicts 

—PETITIONERS 

versus 

EMPRROR—Opposite Party. 

Penal Code- ( Act XL V of x86o), ss. 426, 447— 
Injury to complainant—Intention to annoy or 
hurt. 

Complainant h a i a brick kiln for whiqh be 

Sot water from the Railway Station clow by, 
which water used to flow through the land of 


accused K. which he kai taken on lease. 
On the termination of the lease K. also started 
a kiln in company with accused B m and took the 
supply of water from the Railway Authorities 
who did not extend the monopoly hitherto 
enjoyed by the complainant. Thereupon the 
present complaint was lodged under sections 
426 and 447, Indian Penal Code, on the allegation 
that the accused had destroyed the water-couisc 
through which water used to flow to the com¬ 
plainant's kiln : 

Held, that as the Railway were no longer supply¬ 
ing him with water, the stoppage or the removal of 
the water-course did not injure the complainant 
in any way and no criminal intention to annoy 
the complainant or to harm him having been shown 
it was not a fit case for prosecution on the 
criminal side. [p. 990, col. i.] 

Criminal revision from an order of the 
Sub-Divisional Magistrate, Ropar, District 
Ambala, dated the 15th October 1921. 

Mr. Shamzir C/ia»d, f'-r the Petitioners. 

JUDGMENT. —Twc persons nam-d Kapur 
Singh and Banarsi Das were convict¬ 
ed of offences under sections 42C and 
447, Indian Penal Code, and each of them 
was sentenced to one month’s simple im¬ 
prisonment and to a fine of Rs. 25. 
They appealed against that order and their 
imprisonment was reduced to 15 days 
(the period already undergone) but the 
fines were upheld. 

They have now come up in revision 
to this Court and I have heard Mr. 
Shamair Chand on their behalf. He 
points out that the Complainant in this 
case had a lease of certain land belonging 
to the petitioner Kapur Singh. The lease 
was for five years and it expired on the 
4th June 1920. The complainant had a 
brick kiln tor which he was using some 
water which he got from the Railway 
station close by and for the use of which 
he held a monopoly till June 1920. That 
water used to flow through the land of 
Kapur Singh to the kiln of the com¬ 
plainant. On the termination of his 
lease, however, Kapur Singh also started 
another kiln in which Banarsi Das joined 
him. The Railway people did not extend 
the monopoly enjoyed by Beni Parshad 
after June 1920 and began to supply 
water to Kapur Singh and Banarsi Das. 
The case of the complainant was that the 
petitioners had destroyed the water-course 
through which wattr used to flow through 
their land to his kiln and that thereby 
they had committed offenc«a under 
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sections 447 and 426, Indian Penal 
Code. 

The contentions on behalf of the peti¬ 
tioners are:— 

1. That they did not commit any 
criminal trespass because tbe land be¬ 
longed to Kapur Singh and the lease 
of the complainant on it had terminat¬ 
ed at the time of this occurrence in 

*^2.’that they were within their rights 
in doing away with the temporary 
water-course that the complainant 
had made when he had the use of the 
land and to which he was no longer 

entitled ; and , . . 

3. that eve 1 if the complainant 

had set up a right of easement on the 
land his case under sections 447 a ?d 
426, Indian Penal Code, for mischief 
could not succeed, because the said sec¬ 
tions had no application where aniucor- 

poreal right was concerned. 

This last point need hardly be 
discussed as no right of easement has, 
as a matter of fact, been alleged. 1 he 
complainant had enjoyed the use of 

the water-course only as . a . ^? ee ; , “ 
over, it is in evidence that the Radway 

longer supplying h\m with 
and. therefore, the stoppage 
removal of the water-course 
injure him in any way. No 

_ intention to annoy hm or to 

harm him is shown by the evidence 
on the record and I think it is clear 
that this was not a fit case for the 
prosecution of the petitioners on the 
criminal side, whatever may have been 
the rights and duties of the parties on 
the civil side with regard to the water¬ 
course in question. , t w 

I think the petitioners, though they 
have suffered a part of the imprison¬ 
ment inflicted, deserve to be acquitted, 
and I hereby acquit them. The fines, 

if realised# will be refunded. 

Revision allowed. 

K. S. D. 


was no 
wa ter 
or the 
did not 
criminal 


CALCUTTA HIGH COURT. 

Criminal Revision No. 944 OF J 922 . 

December 22, 1922. 

Present IVlr. Justice C.C. Ghose and 
Mr. Justice Chotzner. 

ABDUL M.aT LAE— Petitioner 

versus 

NANDA LAL KHATEL—Opposite 

Party. 

Criminal Procedure Code (Act V of 1898), ss. 
407 (2), 438, 439 —Appeal heard by Magistiale — 
Revision—Refetence by Sessions Judge — Procedute. 

Where an appeal from an order of a Stcc.nd 
or Third Class Magistrate is heard by a First 
Class Magistrate, an application in revision 
against the order of the Appellate Court ought 
to be made to the Sessions Judge, asking him 
to make a reference to the High Court and 
should not be made diiect to the High Court. 


Criminal revision against the order of fhe 
Honorary Magistrates, Amta, Hooghly 
District, da’ed the 29th Jui.e 1922. 

Messrs. K. Ahmad and Debl Prosad 
Dult, for the Petitioner 

Babu Birbhusan Dutt, for the Opposite 

Party. 

JUDGMENT.-This is a Rule calling 
upon the District Magistrate of Howrah 
a-nd the complainant to show cause why 
the conviction and sen l e. k ce passed on 
the petitioner should net be set aside on 
the ground that the petitioner, having 
purcuased a Certain share in the disput¬ 
ed bheel from the r ghtiul owner thereof, 
acted b.ma fide in catching fish in the 


aid bheel. . 

The facts, so far as are necessary for 

he d sposal of this Rule, shortly, are 
hese*one Ibrahim Mistry purchased a 
ertain share in this disputed bheel from 
he widow of one Bechu Jemadar. The 
atter sold to Ibrahim for herself, and as 
Sardian of her minor son and minor 
La ughter. It appears that subsequently 
here was a sale of certa n other shares 
a this bheel to the accused Matiab. The 
ccused having purchased this last men- 

— cVio rm raiicrhf fish in thlS 


The question that arises is whether his 
act in catching fish in this bheel, fcyvntue 
of the conveyance last referred to was a 

bona file act or njt. .. - 

Now having regard to the facts fojjjfl 

by the learned Magistrate, it is 
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to come to the conclusion that the act 
of catching fish in this bheel, by virtue 
of the conveyance last referred to, on th? 
part of the acc ised, Matlab, was not bona 
file; and in that view of the ma ter the 
conviction and sentence must be set aside 
and the fine, if paid, refunded. 

A po nt has, however, been urged by 
Mr. Bitbhusan Dutt, who appears to sup¬ 
port the conviction, that the appe 1 in 
the lower Court having been d spo ed of 
by a First Class Magistrate, who wa< em¬ 
powered to dispose of ap] ea s from the 
decisions o' Second and Thrd Cla=s Magis¬ 
trates under the provisio is o f section 407, 
sub-clausj (2) of the Criminal Procedure 
Code, the application to this Court, without 
going (o the Sessions Judge and asking him 
to make a reference to this Co rt, was not 
in order. In srpport of this con enlioo 
ou* attention has been drawn to the c ses 
of Emperor v. Abdus Sobhan (1) and Rr.sh 
Bsharl Saha v. Phani Bhusan H'ldar 
(2). We ar» in agreement with Mr. Dutt 
m the contention wnich he has put for¬ 
ward, namely, that ordinarily an appli¬ 
cant like the present pe itioner ougit to 
go to the Se-sions Jud e and move him 
for a reference to this Court. But so 
far as this Rule is concerned, we cannot 
discharge this Rule on that ground. 
The application having be n heard and 
the Rule having been granted, we 
sre bound to d.spose of the Rule on the 
merits. 

Rule granted. 

z. K. 


( 1 / 2 Inti, Cas. 846; 36 C. 643; 13 C. W. N. 7331 

1 °/S r * J* I 9°* 

\ 2 ) 63 hid. Cas. 4x0; 48 C. 534; 22 Cr.L, J. 650. 
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CALCUTTA HIGH COURT. 

Criminal revision No. 960 of 1922. 

January 4, 1923. 

Present:—Mr. Justice New 1 ould and 
Mr. Justice Suhrawaidy. 

DEHRI SONAR—Petitioner 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Cede ( Act V of i8q8 ), 
s. 310, applicability of—Penal Code (Act XL V 
of i860), 5. 75 —Previous convic:iov, evidence of, 
when to be given. 

Section 310 of the Cuminal Procedure Code 
lays down a special term ol trial of the issue 
of liability to e n larc<d punishment in con¬ 
sequence cf a previous conviction, but the- sec¬ 
tion is expr s.-ly made applicable to trials lefoic 
the Court of S<s. ion only, and dees not apply 
to trials before Mag strat, s. 

On 21st June accused was charged before a 
Magistrate with having committed e.ffencs 
punishable unde r sc etiens 380 and 457 of the Penal 
Code. On 18th July witnesses woe examine el 
to prove a previous con victim of the accused, 
and a charge was Iramtd that he was liab.e to 
enhanced puni hmei.t under section 75 of 
the Penal Code in consequence of the previous 
conviction : 

Held, that there was no illegalit}’ or irregular, 
ity in the procedure adopted by the Magistiate. 

Criminal revision against an older of 
the Additional Sub-Judge, Alipo r e, dated 
the 13th September 1922. 

Messrs. M. N. Mookerjee and K. N. Dutt, 
for the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT .—This Rule was granted 
only on the 6th ground set out in the 
petition which is in the following terms, 
"that the trial has been vitiated by the 
admission of the evidence of previous con¬ 
viction prior to this accused entering upon 
his defence." 

It appears that on the 21st June the 
accused was charged with having com¬ 
mitted offences punishable under sections 
457 and 380 of the Penal Code, and 
that on the 18th July witnesses were 
examined to prove previous conviction 
of the accused, and a charge was 
framed that he was liable to enhanced 
punishment. Under the provisions of sec¬ 
tion 75 of the Penal Code, in consequence 
of previous conviction. We are unable 
to see that there hat been Illegality 
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or irregularity in the Magistrate's # pro¬ 
cedure. Section 31 o of the Criminal 
Procedure Code lays down a special 
form of trial of the issue of liability 
to enhanced punishment in consequence 
of previous conviction. But this sec on 
is expressly made applicable to trials 
before the Court of Session only, and 
d^ e s not apply to trials before Magis¬ 
trates. In certain reported cases it has 
been held that the accused has been 
prejudiced by too early an admission 
of evidence as to previous conviction 
but in the present case it has no. been 
shown to us that there could have oeen 
any pieiudice. We, therefore, hold that 
?he ground on which this Rule was issued 
fails, and we accordingly discharge this 

The petitioner must surrender to hw 
bail, and undergo the unexpired po tion 

of has sentence. 


CASES. 


[19*3 


Rule discharged. 


Z. K 


CALCUTTA HIGH COURT. 

REFERENCE NO. 27 OF I 9 * 1 - 

April 4, I 9 21 * , 

Pr.unt /-Mr Justice Teun°n .nd 
Mr Justice Onose. 

CHANDRA MOHAN DAS MANDAL 
C and another— Accused— 

Petitioners 

versus 

EMPEROR-Opto sit* *• iS98) 

trial, UtaiUy 

#/ W*«re a complaint discloses or allege the 

^1enJ > Cd« aC .^ 6 aou°, I 44 b: 

the cate cn»ot be ta«d nd»- 

«**&< 


Reference made by the Sessions Judge, 
Rangpur, under section 438, Criminal 
Procedure Code. 

Bibu Hemendra Chandra Sen, for the 
Accused. 

JUDGMENT. —This is a Reference made 
by the learned Sessions Judge of Rangpur 
under the provisions of section 438, 
Criminal Procedure Code. As is pointed 
oat by the learned Judge, the complaint 
discloses or alleges the commiss : on of an 
offence, in the case of at least one of 
the accused, punishable under section 144# 
Indian Penal Code. There is nothing, it 
is further pointed out by the learned 
Session* Judge, to indicate that in so far 
as the number of persons was concerned 
the case was in any way exaggerated* It 
follows that the case now before us was 
not triable summarily. 

We must, therefore, set aside the com* 
viction and sentence against which this 
reference has been made and direct that 
the two accused before us be now re¬ 
tried under the regular procedure. The 
re-trial will take place in the Court of 
a Magistrate other than the Magistrate 
in whose: Court the conviction now 
set aside was had, such Magistrate to 
be nominated by the District Magis- 

^Th’e fine, if Paid, will now be refund¬ 
ed. 

Conviction set aside ; 

Re-trial ordered. 

a. K. 
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CALCUTTA HIGH COURT. 

Criminal Reference No. 49 op 1921. 

November 4, 1921. 

Present Mr. Justice Newbould and 

Mr. Justice C. C. Gliose. 

EMPEROR— Prosecutor 

versus 

SaDHU CHARAN DAS—Accushd. 

? Evidence Act (/0/1872), s. 32— Verbal state¬ 
ment — Signs by dying person, admissibility of — 
Confession by person under influence of opium, 
value of. 

Where a dying person is unable to spe.ik and 
Can only make signs in answer t.. questions put 
to him, the questions and signs taken together 
might properly be regarded as a “verbal state¬ 
ment” made by a person as to the cause c-f Ids 
death within the meaning of section 32 of the 
Evidence Act, and are, therefore, admissible in 
evidence, [p.994, col. 1.] 

Queen-Empress v. Abdullah, 7 A. 385; A. W. N. 
(1883I 7814 Ind. Dec. (>r s .) 692 (P. B.), lollo'ved. 

The confession of an accused should not be 
rejected in toto m rely because the acci.s.d at the 
time of making it was i.nder the influence oi a 
dose of opium, [p. 994,001. r.] 

Criminal reference made by the Sessions 
Judge of Pabna and Bogra, dated July 
20th, 1921. 

Babu Sa>hosh Kumar Bose, for the 
Accused. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT.—This is a reference by 
the learned Sessions Judge of Pabna and 
Bjgra. Tne accused, Sadhu Charan Das, 
was put on his trial oa the charge of having 
committed murder by causing the death 
of Dasi Studni Dasya, his wiie. He was 
also charged w th having committed 
culpable homicide not amounting to 
murder, and also with having caused 
grievous hurt with a dangerous weapon 
to the said Da i Sundari Dasya. The 
Jury by a majority ol three to two found 
the accused not guilty on all the charges. 
The learned Sessions Judge being clearly 
of tbe opinion tnat it was nec-'ssary for 
the ends of justice to submit the case to 
the High Court has forwarded the record 
with a recommendation that the accused 
Bhould be convicted under section 302 of 
the Indian Penal Code. 

The main facts ot the case are as 
follows:—On the night of the 13th of 
April last the accused Sadhu Charan and 


his he,use and 
on the ground; 
dooli and sent 
The medical 


his wife, Dasi .Sundari, slept together in 
the northern room of their house. At 6 
a. m., in the following morning, tlu-ir 
servant Kokan Chunder Das, a boy 
of 12 years old, came to open the jhap 
of the accused’s sleeping rocm, but the 
accused did not allow him to do so. After 
this, K)k.m said, that the accused Sadhu 
was vomiting, and Dasi Sundari asked 
Kokan to call S idlui's brother and mother, 
and Kokan went to fetch them. A 
short time after Kokan had gone, two 
sellers of charcoal cukes who were passing 
by heard cries from the accused’s room 
and saw Dasi Sundiri coming out of the 
shop with a blood stained dao in her hand 
and with her throat cut. .She went 
towards the house of Babu Adluir 
Chunder Das, a Pleader. Adhur Chunder 
Das was coming from 
met her and 6he fell 
Alhur Babu secured a 
her oit to the hospital 
examination discloses that she had one 
incised wound about four inches lung 
and one inch a n d-a-half deep in fr 0 nt of 
the neck, the upper portion of the 
larynx and pha rynx being divided. There 
w^re al 3 o two other siight incised wounds 
on the front of her lett hand. Two 
constables who happened to be passing 
by Sadhu's shop saw a collection of 
people on the roadside. They entered the 
shop where Sadhu was seated and 
found blood stains on Sadhu's person 
and aorasionson his fingers. Sadhu wag 
arrested and taken to the Police-Station. 
The Sub-Inspector found the accused 
slightly dosing and sent him to the 
hospital tor treatment where he was 
admitted ?s a suspected case of opium 
poiso ling. The doctor washed out the 
stomach and sent the washings to the 
Chemical Examiner who detected opium 
in the wash ngs. At 2-45 p. m. that 
afternoon, Dasi Sundari made what is 
described as a dying declaration which 
was recorded by a Sub-Deputy Magistrate. 
«he was unable to speak; but, in answer 
to the question put to her, she pointed 
out the accused as the person who had 
inflicted tbe wounds on her. At 3-15 
that afternoon, the accused mane 0 con¬ 
fession which was recorded by the same 
Sub-Deputy Magistrate. In that confession 
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the accused stated that he had cut the 
throat of his wite as she was of bad 
character. Da si Sundaii died at about 

iip. M. on the following day, the 15th 

of April. 

The case against the accused rests 
mainly on the statement of his deceased 
w.fe and on his confession, and there 
is also certain circumstantial evidence. O11 
the circumstantial evidence there can be 
no doubt that the deceased woman, 
Dasi Sundaii, was cut in the room where 
she and lie* husband, the accused, had 
slept, and that she and th e accused were 
the only persons present at the time. 
The only question, therefore, is whether, 
as is contended by the learned Pleader on 
behalf of the accused, the wounds were 
self inflicted or whether they were infl cted 
by the accused. As regards this point 
the main evidence, as already stated, 
consists of the woman's statement and 
the statement of the accused. Objections 
have been taken to the admissions of 
both the statements. As regards the 
statement of the deceased, it is contend¬ 
ed that it cannot be regarded as a 
statement admissible under section 32 of 
the Indian Evidence Act, because it is 
not actually a statement, as the woman 
was unable to speak and could only 
make signs in answer to the question 
put to her. This point was considered 
by a Full Bench of the Allahabad High 
Court in the case of Queen-Empress v. 
Abdullah (1). The facts of that case, so 
far as this point is concerned, cannot be 
distinguished from the facts of the p*e* 
sent case. We ore in entire agreement 
With the majority of the bull Bench 
which held that the questions and the 
signs taken together might properly te 
regarded as a "verbal statement’* made 
by a person as to the cause of her death 
within the meaning of section 32 of the 
Evidence Act, and were, therefore, a duds- 
sible in evidence. 

As regards the confession of the accused 
we see no reason why it should be reject¬ 
ed in to to because the accused at the time 
of making it was under the influence of 
a dose of opium. *r 0 m the evidence of the 


, Cx) 7 A. 385; A. W. N. (1883) 78; 4 Ind. Drc. 
(s.s.) 69a (F, B.). 
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Assistant Surgeon and of the Sub-Deputy 
Magistrate, we are satisfied that the ctn~ 
d tion of the accused was such that he 
could understand the questions put to 
him. Also the confession itself, though 
not very elaborate, shows that the accused 
was in full possession of his senses at 
the time he made it. There is One notice¬ 
able point as re^ ards tips and that is 
that, when the statement was read over 
to him, he made an important correction. 
In the answer, "I killed her hearing 
her character was had" which was 
recorded by the Magistrate he collected 
the word “hearing" into "seeing’* making 
the answer mean that he cut her throat 
seeing that her character was bad. There 
seems to be no reason to suspect that 
there was any undue influence or induce¬ 
ment of any kind that led the accused to 
make this confession, and we can see no 
reason why he should have stated that he 
had cut his wile himself Unless he had 

actually done so. 

As regards the statement of the deceas¬ 
ed it is not quite clear what was the 
question put to her as tpeie are slight 
variations in the different accounts.. From 
the statement recorded at the time it 
would appear that three persons includ¬ 
ing the accused were made to stand m 
front of the woman, and she was asked 
to point out which of these persons had 
wounded her and she pointed to be* 
husband. We think that it is to te 
regretted that Ihe question was put in 
a form which suggested that the injury 
was homicidal. But nevertheless the 
fact that the injured woman, shortly 
after she bad received the injury, showed 
her husband as having caused it is a 
very important piece of evidence against 
h m Thare are other minor points in the 
case which support the theory that the 
wound was inflated by the husband and 
not by the wife herself. The opinion ot 
Medical Officer is that the wound was 
homicidal and not suicidal. He tasg 1 ve u 
his reasons for his opinion, ana, though 
it cannot be token as a conclusive proof, 
we think his opinion is entitled to some 
respect. It is true that the wound was 
inflicted from left to right which would he 
consistent with a suicidal wound. But 
this is not the only point that has to bf 



Vri. INDIAN GASES; 

EMPEROR V . DATTATrAYA SIIANkAR PARANJPB. 


995 


considered in determining the nature of 
the wound. There is evidence that the 
accused about a week before the occurr¬ 
ence purchased a dao. To this we attach 
no importance whatever. A dao is a com¬ 
mon domestic implement and there is 
no reason for thinking that it was bought 
with the intention of being used in the 
manner in which it was actually used. 
The fact that the woman had a dao in 
her hand at the time she left her house is 
not inconsistent with the case for the pro¬ 
secution that the injuries were not self 
inflicted. The marks found on the accus¬ 
ed’s fingers appeared to the Assistant 
Surgeon to be such as might have been 
caused by biting by teeth and the marks 
on the woman’s hand would indicate that 
she tried to seize the weapon at the time 
she was attacked. If this was so, it is 
not improbable that she succeeded in 
wresting away the duo from her husband’s 
hand and ran away with it in the manner 
described. O-i the evidence, the whole 
of which has been read by us, we are 
satisfied that the view, taken by the 
learned Sessions Judge is a correct view 
and that the injury was caused to the 


committed murder by causi’n the death 
ot his wife, and sentence him under that 
section to transportation for life. 

Order accordingly. 

B. n. 


BOMBAY HIGH COURT. 

Criminal Reference No. 39 of 1921. 

August 22, 1923. 

Present:— Sir Lallubhai Shah, Kt., Acting 
Chief Justice, and Mr. Justice Coyajee. 
EMPEROR— Prosbcutkr 

versus 

DATTATRAYA SHANKAR PARANJPE 
and another—Accused. 

Bombay Prevention of Gambling Act (IV of 
1887), e. 3— Common gaming house, what is — 
“ Used for the profit or gain of the owner," meaning 

of. 

In order to prove that a house is a common 
gaming house within the meaning of section 3 


. of the Bombay Prevention of Gambling Act 

woman, by her husband, the accused, it is sufficient to show that the house is one in 
Having regard to the nature of the injury which instruments of gaming are kept or used 

there 
that 


can be no other conclusion than <° r thc P;°« or gain of the person keeping or 

, * a • <- i it- • using such place, i. e., where the person keeping 

tue perSOn wflo Inflicted It 111" or using the house knows that profit or gain 
tended to cause death, and that the will in all probability result from the use of 
offence committed is that of murder. The the instruments of gaming. The profit or gain 

murder was undoubtedly committed, as -‘ 0 ^ is ^rlS^ ’expend 
tile accused said, because he believed result of the game itself and if that is the purpose 
hts wife to be ot bad character. Erom „f keeping or using the instruments, it would 
the relations between the paities on the bz sufficient to bring the case within the scope 
t>TAuirtiiQ nt a v.., ttiAir of the definition. But the prosecution must 

p CV 10 US night, as described by establish that the purpose is profit or gain. This 

Servant Kokan, It seems provable irar JUa y j one either bj- showing that the owner 

the murder was committed suddenly oil was charging for use of the instruments of gaming 
a quarrel arising between the husband or for the use of the house, room or place, or 

fttid ~ rr U t-„ j i a (4. in any other manner that may be possible under 

HQ the Wife after Kokan had lef circumstances of the case, having regard to 

bouse. Possibly > the accused suspected 
that his vomiting was caused bv some 
poison administered by his wife, and 
that led him to attack her. But this 
i» purely a conjecture. What actually 

tances of the case, the lesser punishment Mr. G.N.T tak jr > ( w h him Mr. B. B. 

ass, 

accused, Sadhu'charan Das, under section Mr. A. Ktrke-Smt, Acting Public Prosecut- 
30* of tht Indian Penal Code, of having or), tor the Crown. 


the nature of the game carried on in that 
house, [p. 99b, col. 2j p. 997 . co 1 - *•] 

Lachchi Ram v. Emperor, 65 Ind. Cas. 852; 
23 Cr. L. J. 196; 20 A. L. J. 218; (1922) A. I. R. 
(A) 61, dissented from. 

Criminal reference made by the Acting 
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JUDGMENT. 

Shah, Ag. C. J. —This is a reference 
made by the Acting Third Presidency 
Magistrate under section 432, Criminal Pro¬ 
cedure Code. The question of law referred 
fo our decision is formulated in this 
manner :— 

V Whether it must be established (j) 
that accused No 2 lev-cd a fixed com¬ 
mission, irrespective of the result, of the 
gaming or (2) that at the outside he 
manipulated the conditions in such a 
manner that he coultd not possibly lose.” 

The reference arises out of a case 
under the Bombay Prevention of Gambl¬ 
ing Act IV of 1887, as amended by later 
Acts including the recent Act of 1922. 
The learned Magistrate has found that no 
presumption under section 7 of the Act can 
be made in this case. The prosecut.on has 
to prove the ex'stence oi a “common 
gaming-house” as a iact in ths case. A 
"counion garniig-huuse” is thus defined 
in the Act: — 

“ 'Common gaming- house'means a house, 
room or place ia which any instruments 
of gaming are kept or used tor the 
profit or gain of the person owning, oc¬ 
cupying, using or keeping such house, 
room or place, whether by a charge 
for use of the instiuments of gaming or 
of the house-room or place, or otherwise 
howsoever." 

It is essential for the prosecution under 
this definition to establish that instru¬ 
ments of gaming were kept or used in 
the house, room or place for the profit 
or gain of the person owning, occupying, 
using or keeping the house, room or place. 
It may be done by establishing that the 
person did so either by a charge for use 
of the instruments ot gaming or of the 
bouse, room or place, or otherwise 
howsoever. The expression "otherwise 
howsoever" appears to be very compre¬ 
hensive, and does not suggest an}' limita¬ 
tion, such as is contended for on behalf 
of the accused. 

The question referred to us is based 
upon the decision in Lachchi Ram v. 
Emperor (1). That was a decision under 
the Public Gambling Act III of 1867, 

<*) 63 Ind. Cas. 83a; 23 Ct. L. J. 196; ao A. 

(1923) A. I. R, (A) 61. 


applicable to the United Provinces where 
that case aiose. The definition of 
''common gaming-hoi se” as given in that 
Act is for all essential puiposes cn the 
same lines as the definit on in the Bonbny 
Act which we have to interpret. Accord¬ 
ing to the interpretation put by the 
learned Judies in that case upon the 
meaning of the expression “ comn on 
gaming-house,*' “it must be established 
that the owner or occupier takes a fixed 
commission which is irrespective of the 
result of gaming, or at the outside, that 
he manipulates the conditions in such a 
manner that, he cannot possibly lose"; in 
other words, the probability of making 
profit or gain from the gambling itself 
was not accepted as being sufficient to 
satisfy the requirements of the definition. 

We have heard an interesting argument 
on the question as to how lar the 
words justily the somewhat restricted 
meaning which has been put upon the 
defin.tion by the learned Judges of the 
Allahabad High Court; and alter a carclul 
consideration of the arguments urged cn 
either side, and with great respect to 
the learned Judges, I have come to the 

conclusion that the words cf the defini¬ 
tion which we have to construe here 
would not have their full meaning «we 
were to accept the narrow construction. 

I do not think that on a proper [con¬ 
struction of - the definition the prosecution 
can be restricted for tLe purpose of 
proving that a particular house, room or 
place is a common gaming heuse, to the 
two alternative.- mentioned in the case of 
Lachchi Ram v. Emperor (1). It « 
sufficient if the bouse Js one in which 
instiuments of gaming ore kept ox used 
for the profit or gain cl the person kttp 
ine or using such place, i.e, where the 
person keeping or using the huuse knows 
that profit or gain will in &U probability 
result from the use of the instruments 
of gaming. The profit or gain may not 
actually result from such use. But ix 
profit or gain is the probable and ex¬ 
pected result of the game itself and if 
that is the purpose of keeping udng 
the instruments, it would -be sufficient, 
in my opinion, to bring the A c jse within 
the scope oi the definition. At the i ame 
time it is dear that ibt pro«ecution must 
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establish that the purpose is profit or 
gala. This may be done either by show¬ 
ing thot the owner was charging for use 
of the instruments of gaming or for the 
use of the house, room or place, or in 
any other manner that may be possible 
under the circumstances of the case, 
having regard to the nature of the game 
carried on in that house. 

My answer, therefore, to the question 
is in the negative. With this answer, I 
would direct the papers to be returned 
to the 1 earned Magistrate in order that he 
may dispose of the case accordiug to his 
view of the evidence, having rerard to 
our view on the question of law referred 
to us. 

We make no order as to costs. 

Coyajee, J. —I am entirely of the same 
opinion. 

Answ'-retd in negative. 

z. k. 


wr 

Appeal from an order of the Magistrate 
First Class, exercising enhanced powers 
under section 30 of the Criminal Procedure 
Code, Jhang, dated the 20th October 1921* 

Mr. C. Bevan Patman, for the Appellants. 

Mr. Aziz Ahmed, Additional Government 
Advocate, for the Respondent. 

JUDGEMENT.—In this case 26 men were 
placed on their trial for having com¬ 
mitted offences under sections 366 and 
147, Indian Penal Code. There was an 
extra charge under section 376, Indian 
Penal Code, against Khizar, appellant 
No. 1, and another extra charge under 
section 325, Indian Penal Code, against 
Wasowa appellant. Three out of the whole 
lot were discharged and seven were ac¬ 
quitted for want of sufficient evidence 
aad the remaining 16 were found guilty 
and sentenced to various terms of imprison¬ 
ment. They have appealed against their 
convictions and sentences through Mr. C. 
Bevan Petman, who has addressed lengthy 
arguments to me on their behalf and I 
have also heard Mr. Aziz Ahmed, Ad¬ 
ditional Government Advocate, for the 


LAHORE HIGH COURT. 

Criminal appeal No. 920 of 1921. 

January 24, 1922 . 

* Present :—-Mr. Justice Abdul Qadir. 
KHIZAR or KHJDRI and others - 

Appellants 

versus 

EMPEROR- Respondent. 

Criminal Procedure Code (Act V of 1898), s, 
2 39 —Penal Code (Act XL of 1860), ss. 147, 366, 
376 —Abduction and rape—Different accused — 
Joint trial — Prejudice—Force used in abduction — 
Separate sentences . 

Where a girl is abducted by several persons 
and raped by one of them, the offence of rape 
constitutes a separate transaction from that of 
abduction and the person guilty of rape cannot be 
tried jointly with others who have taken no 
P a “ m this offence, [p. 998, col. 2.] 

Where, however, a joint trial is held, a re- 
rnalis not necessary when the accused has not 
*>-en prejudiced and does not wish to be re- 
tnedii [p. 998, col. 2.] 

-Separate sentences under sections 147 and 
300 of the Penal Code are not justified, if the 
orce used to take away the girl was a necessary 
u^edient for the completion of the offence 
under section 366 of the Code. [p. 999* col. x.J 
a bag w an Singh v. Empress 0/ India 4 P. R, 
««OJ C».| „ P, J,. Ri (90l> „{„ Ied to, 


Cro wn. 

The cause of this occurrence was au 
orphan girl, named Musammat Fatima, 
who w.^s living with her maternal grand¬ 
mother, Musammat Fatteh, at Kot Mohla, 
in Jhang District. The parties are related 
to on? another and are Bhattis by caste. 
The party of the appellants, it is said; 
wanted tne hand of the girl, Musammat 
Fatima for Khizar, wh'le Musammat Fatteh 
did not like this idea. She first gave 
Musammat Fatima in marriage to one 
Muhammad Khan. The party of the 
appellants thereupon brought a civil suit 
cali ng in question the valdity of Ibis 
marriage but this suit was compromised. 
The marriage had not, however, been con. 
summated before Muhammad Khan died 
and it was then proposed to marry Mu • 
simmat Fatima to Khan Muhammad, son 
of Wi’ayat, resident of Kot Sultan. A 
few days before the present occurrence 
the n-.kah between Khan Muhammad and 
Musammat Fatima was going to be per¬ 
formed, when two or three men of th« 
party of the appellants, including M.lak 
appellant, came and opposed the proposal 
and demanded the hand of Musammat 
Fatima and failii that a«ked for tbs 
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hand of Musammat Khatun tbe younger 
sister of 1Mu Sum mat Fatima. It was agreed 
then t.) postpone the mart.'age of Musavi- 
m<t Fatima to enable the part}' of the 
appellants to settle things with Musam- 
vnt Fatteh. It appears, however, that 
instead of negotiating with the old woman 
the party of the appellants decided to 
take the law into their own hands and 
to take away Musammat Fatima by force. 
They came to the house of the old woman 
in strong numbers, on the night between 
the 24th and the 25th April and caused 
injuries to Musammat Fatteh, her daughter, 
MusxmmU Bhagan, her son Dulchi, and 

Wilayat, who was in the house as a guest 
and took away Musammat Fatima on a 
mare. This man Wilayat, it may be 
mentioned, is the same person whose son 
was going to be married to Musammat 
Fatima who was staying in the house 
of h ; s would be daughter-in-law. A report 
of this occurrence was made by Musatn• 
mat Fatteh at Kadirpur Police Station, on 
the evening of the 25th April at 1-30 
P.M., in which it was stated that 40 or 
50 persons came to raid the liou*=e, of 
whom she recognised some seven Bhattis 
and several kamins, whom she named in 
that report. She also stated that the 
<drl was placed behind Malak, appellant 
on his mare and tha+ the raiders also 
took away jewellery of large value from 
the house. So far as the girl is con¬ 
cerned the story is that she was taken 
from place to place for about eight days, 
the persons who hoc! taken her away 
dropping out one by one, till she and 
Khizar Were left alone. The girl and 
Khiaar were eventually taken to thana 
Massan by one Ghulam Muhammad 
Kureshi, P.W. No. 14, who had come 
to know that Musammat Fatima had been 
abducted. The girl made a statement at 
the thana giving the story of her abduc¬ 
tion. It so happened that her relatives, 
who were in search of her, also arrived at 
the same Police Station, after she was 
taken there, and she was then sent to 
thana Kadiipur, where the Police were 
investigating into the case already. From 
there the case was chalaned on the inves¬ 
tigation being completed. 

Mr. Pet man has raised several questions 
o! law and fact in this appeal. One ques¬ 


tw 

tion of law raised by him is that the 
joint trial of Khizar and the other ap¬ 
pellants was illegal, because Khizar was 
charged under section 376, Ind ; an Penal 
Code, with having raped Musammat Fatima 
on several occasions, in the course of his 
wanderings when he was left alone with 
her, and this was an offence with which 
the other appellan f s had nothing to do 
and which wasby no means a part of the 
original transaction. The learned Govern¬ 
ment-Advocate concedes that this con¬ 
tention is correct, for the offence of rape, 
if committed, would constitute a separate 
transaction, for which it would not be 
proper to try Khizar jointly with the 
other appellants. I think that the learned 
Magistrate made a mistake in adding this 
charge against Khizar in a case in which 
he was being tried jointly with a number 
of other men, who had taken no part in 
the alleged offence under section 376, 
Indian Penal Co 3 e. I would ba v e ordered 
a re-trial of the whole case, on account 
of this misjoinder, but I think in the 
present case such an order is not called 
for. In the first place Mr. Petman says 
that he is instructed to say on behalf of 
his clients that they do not u ish to be 
re-tried. In the sec or d place it does not 
appear that the appellants have actually 
been prejudxed in any way by the addi¬ 
tion of this charge, inasmuch asthelearr.- 
ed Magistrate has disbelieved the story 
as to rape and has acquitted Khizar under 

that count. 

Another point argued by Mr. Petman is 
one of mixed law and facts. He draws 
my attention to a portion of the state¬ 
ment of Musammat Fatteh, where she 
said that " Musammat Fatima was not 
demanded for Khizar," and to the state¬ 
ment of Musammat Bhagan, P.W. No. 2, 
in which she says that "the accused want¬ 
ed the hand of Musammat Khatun," and 
urges that it should have been inferred 
bv the lower Court from those statements 
that the common -object of the party that 
took awav Musammat Fa tin a was not 
to force her to marry against her will or 
to be seduced to sexual intercourse, but 
that they nrobably took her away inorder 
to bring pressure 1 o bear on Musammat 
Fatima's grandmother to give the younger 
girl, Musammat Khatun, m marriage to 
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Khizar. If this were so, lie adds, then the 
ingredients necessary to constitute an 
offenceuider section 366 would be wanting. 
Mr. Aziz Ahmad replies to th's part of 
the argument by laying stress on 0 portion 
of the statement of Wilayat, P. W. No. 4, 
who states that the party of the appel¬ 
lants wanted Mnsammat Fatima for 
Khizar but that they asked for Musam- 
mat Khatun’s hand only in the alterna¬ 
tive. He also points to a passage in the 
statement of Musammat Fatteh to the 
effect that Khizar’s party was opposing 
every match that sli^ pioposedfor Musam - 
mat Fatima. From tlrs, he contends, it is 
quite clear that they really wanted Musam- 
mat Fatima, which is also apparent from 

what Musammat Fatteh stated in the first 
report, which she has duly proved. He 
also adds that the intention to force 
Musammit Fatima to marry against her 
will m n y be gathered from the conduct 
of Khizai's party in the past, as well as 
from what happen?d after the abduction, 
because according to the appellants’ own 
showing, the girl was made to go through 
some form of nikah ceremony with Khizar. 
This last story* about the performance of 
some kind of a nikali has not been believ¬ 
ed by the Magistrate, and I do nottnink 
much stress can be laid on it. I have no 
doubt, however, that th? intention of 
Khizar's part} in carrying away Mnsammat 
F'.tima was not merely to bring pressure 
to bear on her rrandmother but was pro* 
bably to force Musammat Fatima to mairy 
Khizar. I hold, therefore, that section 366 
is applicable to the proved facts of the 
case. 

It is also contended by Mr. Pet man that 
in thisense, separate sentences under sec¬ 
tions 366 and 147, Indian Penal Code, 
which have been passed by the learned 
Magistrate, are not justifiable, because the 
force that was used by those members of 
the party who took away Mnsammat 
Fatima, was used in the couiseof commit¬ 
ting and in order to commit the offence 
under section 366. The learned Govern¬ 
ment Advocate contends that the 
causing of hurt to several inmates of 
the house, from which Mnsammat Fatima 
was abducted, was not a necessary* part of 

the offence under section 366, add he relies 


on Bhagwa >t Singh v. Empress of India (1) 
as an authority to justify the separate 
sentences awarded. With the principle laid 
d>w.i in that ruling I entirely agree,butl 
think that in the case before me there is a 
good deal to be said in favour of the view 
that the force used was a necessary in¬ 
gredient for the completion of the offence 
under section 366, Indian Penal Code, and 
separate sentences under section T47, 
Indian Penal Code, are not justified. 

Coming now to the general 0 rguments of 
the learned Counsel forthe appellants, the 
more important of them may be briefly 
summarised as follows :— 

(а) That the story of the prosecution is 
very much exaggerated audit is impossi¬ 
ble that 40 cr 50 persons should have come 
to the house of Musamnuit Fatteh to take 
away the girl. 

(б) That there is no convincing evidence 
that the persons named in the first report 
or in Court were really identified by the 
witnesses and no proper identification 
parade was held during the investigation. 

(c) That the report to the Police was 
m\de verv late, seemingly after great de¬ 
liberation, and is, therefore, not entitled to 
much value- 

(d) That the story as given in Court is 
altered in material particulars from that 
embodied in the first report, and this 
throws considerable doubt on the good 
faith of the prosecution. 

(.*) Tint the learned Magistrate has not 
cmridered any of the points mentioned 

above in his j udgmeni. . 

( f) That some men not mentioned 

eve 1 in the belated first report have been 

convicted. , , ... 

(») T«iat some men ha ve been convicted 

against whom there was not sufficient 
evidence even according to the standard 
ad >pted by the learned Magistrate. 

I will take up these points one by one. 

I th'nk that itis not unlikely that in 
some lespects the story of the prosecution 
may have been exaggerated. g., it is 
possible to conceive that the number of 
th* assailants was not actually so large as 
is represented, but there is no reason to 
doub t the truth of the ma : n story that the 
appellats came in strong numbers a D d 

(!) 4 p. R,- 1901 CM 5 * ** l9 ° li 
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forcibly took away Musammut Fatima. 
The presence of injuries on the bodies of 
four persons of the prosecution party, in¬ 
cluding two women, is a very convincing 
circumstantial evidence in respect of the 
oral testimony of eye-witnesses cn th s 
point. The counter version put forward by 
the defence in this connection has been 
rightly rejected by the Magistrate. That 
version is that Musammat Fatteh had a 
friendship with Kbizar and not being 
pleased with the prospect ol a marriage 
with Wilayat's son, she sent a message to 
Khizar to take her away. The vers on 
goes onto say that Kbizar came alone, 
Waited outside the house and got a woman 
to go and bring out Muscmmat Fatn.a 
and that then the two went about together, 
the girl being all the time a con¬ 
senting party to all that happened. It 
is added by the defence, in order to explain 
the marks of injuries on some of the appel¬ 
lants that four men of th e ir party, viz., 
Sahiba, son of Murad, Wasawa, Yc.ra and 
Kandu, passed in front of tlie house of the 
complainants after the girl had Ken taken 
away by Kbizar and there an altercation 
between the complainants and the four 
men took place, wlrch resulted in a fight, 
in the course of which the complainants 
received their injuries and Yara, Sahiba 
son of Murad, Wasawa and Kanda of 
the appellants got injured. This version 
appeals to be quite an unnatural one and 
is merely an attempt to explain that part 
of the case which cannot be denied. 

Coming to the question of identification, 
I think Mr. Petman is right in complain¬ 
ing that no identification parade; were 
held. The case was one in wh ; ch such 
parades should have been held and if they 
had been held, they would have no doubt, 
furnished better and more satisfactory 
evidence. But it seems to me that they 
were probably not held for the leason that 
so far as the Bhatti appellants were con¬ 
cerned, there could be no question as to 
the capacity of the eye-witnesses to iden¬ 
tify them, as they were related to one an¬ 
other, and as regards the kamins who ac¬ 
companied the Bhattis, the ina ority of 
the latter also would be known to the party 
of the complainants. The night on which 
this abduction occurred was a moonlight 
night, which would facilitate recognition of 


persons previously known to the witnesses. 
I hold, therefore, that the witnesses who 
profess to have clearly identified the 
offenders, whom they name, are entitled to 
be believed, in spite of the criticism 
referred toabove as to the want of regular 
identification parades. 

The objection that the report was made 
late and alter deliberation has someiorce 
ia it. There is no satisfactory explanation 
of the delay but the delay is not such as 
to be fa to 1 to the case. 

Some of the appellants can, however, 
get some benefit from this report. The 
case against three ol the appellants, whose 
names are not to be found in this report, 
made alter considerable deliberation and 
after the witnesses had had time to com¬ 
pare notes among themselves, must be held 
to be open to doubt. Musammat Fatteh 
alleges that she based the report on her 
own personal observation of the culprits 
and did notcousult any of the o*her wit¬ 
nesses. But this is prol ably incorrect and 
the report must betaken to be the result 
of the comparison of notes by all the four 
eye-witnesses. In view ol this the appeal 
of Muhammad, son of Hakim Machhi, ol 
Kadu son of Raja, and of Shera son of 
Sajawala, will be accepted, as their names 
do not find a place in the first report.- 
The only exception to the test applied to 
the case or these three men will; be 
as regards Kanda son of Jinda, who is one 
of the lour persons who admit that . they 
came into conflict with the complainants 
and who is himself a marxed man, having 
been injured in the conflict. 

The criticism that the story as given in 
the first report has teen altered in several 
particulars in Court is also not without 
foundation. For instance, it is stated in 
the report that jewellery was taken away, 
but the story in Court is that it was found 
afterwards that jewellery' had not been ac« 
tually taken away, as Musammat Fatima; 
whin she returned to her house told her 
relatives that she had put the jewellery in 
a place different to that in which it was 
previously kept. This explanation mayor 
may not be true, but there isnothing in¬ 
herently improbable in it and, if the facts 
are as now disclosed, this would show the 
good faith of the witnesses for prosecution, 

because it would not have been difficW 
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for them to persist in the stoiy that jewellery 
was missing, if the story were false. I do 
not think that this particular discrepancy 
between the first report and the story in 
Court can sued the merits of the main case. 
Certain othei discrejai.cies are poir.Ud 
out as to the way in which Musammot 
Fatima took sheitei in a kotha and as to 
who accompanied her; but those discre¬ 
pancies I do not regard a s mateiial. There 
is just one discrepancy between the first 
report and the story as given in Court 
which creates a doubt in lavour of Malak, 
appellant, and of which I think the bene¬ 
fit must be given to him. As has been 
said above, according to the fiist report 
the girl is alleged to have sat behind Malak, 
appellant, on his mare. The story now is 
that she was made to sit behind Kadu on 
the mare. It is argued on behali ol Malak 
that he was not on the scene and that he 
was named because in the earlier deputa¬ 
tions Irom the appellants* party he had 
taken a somewhat prominent part. I 
think it is quite possible that on account 
01 his previous prominence a particularly 
prominent part was attiibuted to Malak 
on the occasion in question but that sub¬ 
sequently it was found necessary to change 
the story in view of the statement ms de by 
Musdmmat Fatima that he was not the 
person behind whom she had sat on the 


Salihon’s conviction should not be upheld 
as A fusammat Fatteh on being asked to 
identity him in Court failed to do bo, 
though she was one of the three witnesses 
who hid named him. I th nk this coir 
tention must prevail. Muu.mmat FutlelTs 
evidence against Salihon should not count 
when she was uualle to identify him correct¬ 
ly in Court and, therefore, by the standard 
adopted by the learned Mag strate the 
ca e against him is not supported by suffi¬ 
cient evidence. He is, therefore, given 
the benefit of doubt and acquitted. 

The result is that fi ve of the appellants* 
viz., Muhammad son ot Hakim, Kadu, 
Slieia, Malak a nd Solilion are acquitted. 
The comictions of all the other appellants 
under section 306 are upheld and the sen¬ 
tences awarded to them under that section 
are maintained. The sentence of or.e year's 
imprisonment each, however, that was 
passed against them, under section 147, 
Indian Peual Code, is not mainatained and 
to this extent only the.’x appeals are ac¬ 
cepted. The separate sentence against 
W a sawn under section 325 for causing 
grievious hi it to Wdayat, prosecution 
witness, is maintained. 

x. K. Appeal partly accepted. 


mare, and, therefore, they had to substitute 
Kadu for him. But Kadu isoj-e of tie 
men who were not named in ‘he first 
report. Therefore, it seems to me that there 
is something Unsatisfactory abcut the e\i- 
dencs so far as it affects Malak, appellant, 
and he will, therefore, be acquitted. 

Iam not very much pressed by the ob¬ 
jection that the Magistrate did not consider 
the points discussed above. The learned 
Magistrate has written a very elaborate 
and careful judgment in th s case and the 
fact that points like those urged by Mr. 
Petman wefe not discussed in it might 
be due to the fact that they were rot 
argued before him. I have already dis¬ 
posed of the point (f) in my remaiks about 
point [c) m 

as regards point (g ) my attention has 
been drawn to the case of Salihon, and it 
ts Urged that ns the Magistrate has con¬ 
victed only tho?e persons whom at least 
wee eye-witnesses named in Court, 


ALLAHABAD HIGH GOLRT. 

Criminal Reference No. 196 or 1922. 

April 26, 3922. 

Pet sent : —Mr. Justice GokulPrarad. 

MUKUND RAM— Applicant 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of i860). 5. 273, 

offence under—Noxious food — Knowledge — Pre¬ 
sumption. . . , _ 

Knowledge that an article of food offered 
for i-ale is unfit for consumption cannot be 
presumed; this, like other ingredients of the 
offence under section 273 of the Penal Code, 
must also be proved. 

Emperor v. Sheo Lai, 26 A. 3871 1 A. L J. 641 
A. W. N. (1904) 56; 1 Cr. L. J. 210, referred toj 

Criminal Pel ere nee. 

JUDGMENT. — In this case the Deputy 
Magistrate has not appreciated the effect 
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of the words " knowing or having reason 
to believe that the same is noxious as 
food or drink" in section 273 of the Ind an 
Penal Code There is nothing on th s re¬ 
cord to show that Mukund Ram knew 
that the baisan was of such a nature as 
would be unfit for consumption. The 
learned Deputy Magistrate seems to think 
that such knowledge is always to be pre¬ 
sumed. There is no warrant in law for 
such a presumption; just 1 ke other in¬ 
gredients of the offence, this also has to 
be proved, see the case of Emperor v. Sheo 
Lai (1). The conviction was. therefore, 

illegal, 

I accept the reference, set aside the con¬ 
viction and the sentence and direct that 

the fine, if realised, be refund< d. 

Reference accepted. 

w. c. A. 

(1) 26 A. 3875 1 A L. J. 64; A. W. N. (1904) 
56; 1 Cr. L. J- 210. 


OIJDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 107 of 1922. 

April ?o, 1922. 

Present . —Mr. Ashworth, A. J. C. 
jjDA and another—Accused 

—APPELLANTS 

versus 

EMFE ROR—Complainant- 
respondent. 


Penal Code (Act XL l 0/1860), ss. *4/. *4 9 . 
applicability of—Easement, right of—Forceable 
protection — Injury caused by several persons un¬ 
lawful assembly not proved, effect of. 

No person has a right to prevent by force an¬ 
other person dealing with his own land merely be¬ 
cause he has some right of easement or customary 
tight over a portion of that land, of.which ritht 
lie is not at the time in actual enjoyment, [p. 
1003, col. 2.] 

, Once a charge of unlawful assembly fails a 
person cannot be convicted in respect «,f an in¬ 
jury which is not proved to have been cavscd 
by him. [p. 1003, cols. 1 & 2.] 

Criminal appeal from an order of Ihe 
Additional Sessions Judge, Site pur, dated 
30th January 1922. 


[ 19 *$ 

Mr. J. P. C. Bh attach arji,< for th® 
Appellants. 

The Government Pleader, for the Crown. 
JUDGMENT. —The appellants Lla Tell 
and Tula Ram Brahman appeal from their 
conviction by the Additional Sessions 
Judge of Sitapur under sections 147, 304 
read with 149 and 325 iead uith 149, 
Indian Penal Code. 

It is common ground in this case that 
one Kamta Prasad had a field which 
was irrigated from a certain tank by 
a char which ran through the field of 
one Jamna Din. Jamna D n sent seven 
labourers, of whom one was the ap 
pellant Lila, in charge of the appel¬ 
lant Tula Ram, to remove this char. 
Kamta Prasad's men objected and there 
was a fight in which one Chhote LaJ was 
killed. One report was made at the thana 
by Jamna Din and another report by 
rne Raj Kishore purporting to act on 
behalf o p Kamta Prasad. The Additional 

Sessions Judge has found that this l&ttei; 

report did not emanate from Kamta 
Prasad; Kamta Prasad in this case put 
in a written version of what he card that 
lie had told Raj Kishore to report hut 
the Court came to the conclusion that 
this version was concocted at a late 

stace of the investigation. 

The Darned Additional Sessions Judge 
has summed up his findings in this case 
as follows:— 

“My findings are that a riot tookplrce 
in wh'ch there were more than five 
men on each side. 1 disbeleve the pro- 
secution story as put before me about how 
the riot started. I hold that men of 
Tamna Din’s party went there to demo¬ 
lish the char forcibly. I find that the 
men of Kamta Prasad’s party w«nt there 
to prevent the demol cion of the char. 
During the course of the fight several 
persons were injured and as a result of 
the injuries inflicted upon Chhote Lai he 
died. As regards the persons who 
the riot on Jamna Din’s side I findtha 
it is proved that Tula Ram and Lua 
Teli took part in the fight. As regards 
the presence of the other accused I a® 
not prepared to believe the ev'dei ce 0 

the prosecution and I g* ve 55 

benefit of doubt. I hold that the paity 
of Jamna Din was an unlawful assembly 
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whose common object was to demolish 
the char and to use force if resisted. I 
hold th3t the char has been used by 
Kamta Prasad for at l.*ast oyei‘2o years 
and that he had a right to see that it 
renamed in tact unless removed bv legal 
process.* * 

It ' will be seen from these hndi:.j.s 
that the propriety of th? conviction of 
the two appellants depends on the right 
of Kamta Prasad's party to inter¬ 
fere to protect the integrity of the 
chav % The learned Addit oial Sessions 
Judge hos not stated any - principle of 
law or enactment which would j: ive 
Kamta prasad a light tostop t _e demoli¬ 
tion of the char merely because he may 
have had some easement or customary 
right, to use it. There is no evidence 
that Kamta Prasad bad any light of oc¬ 
cupation of the land covered by the char. 
He was not (within the meaning of sec¬ 
tion 141, Fourth, of the Indian Penal Code) 
being deprived of the actual use of water, 
or otner incorporeal right ot which he was 
U possession or enjoyment. The Patwari, 
who is prosecution witness No. 6, hos 
attempted to make out that the land 
covered by this Claris uncultivated land 
but in his cross examination he has made 
it quite clear that when the kharif crop 
w?s sown the char was demolished a id 
reconstructed for the purposes of rabi 
irrigation. The alleged riot toik place 
on the 6th September 1921 nr.d so Kamta 
Prasad could have had no right in 
lespect of the char at the time. It 
appears, therefore, that Kamta Prasad's 
juen were the aggressois. This being so, 
l ' 13 impossible to convict Jamna Din’s 
party of riot since they were there at 
the beginning of the affair uith no 
illegal purpO'e. Either they were un¬ 
lawfully i iterfered with by Kamt3 
Pra sad’s party in which case they had a 
right: to stand their ground and resist 
interference or else the fi lit arose out 
01 a mere dispute. In the latter case 
here could be m riot. Ttiere is s^me 
evidence that Eila Teli struck the 
deceased man but the Additional Scs- 

Judge has not believed it. On h ; s 
ndings the two appellants aie merely 
gmlty 0 £ constructive assaults. Once a 
•barge of ur lawful assembly fails against 


them they cannot be made liable for the 
injury caused to the deceased. Indeed 
the last sentence of the findings, set forth 
above, of the learned Additional Sessions 
Judge shows that the conviction is un¬ 
tenable. No person can have a right to 
prevent by force another person dealing 
with his ovn land merely because he may 
have some right of easement or customary 
right over a portion of that land of which 
right lie was not at tj,e time in actual 
enjoyment. 

I allow the appeal, set aside the con¬ 
victions and direct that the two accused 

be set .at liberty. 

A^ppcal allowed. 

i. k. 


LAHORE HIGH COURT. 

Criminal Reivsiox Petition No. 63 

of 1923. 

April 9. 1923. 

Present: —Mr. Justice Moti Sagar. 
KARM DIN —Convict — Petiiioner 

versus 

EMPE R OR — Respondent. 

Arms Act (IX of 1S7S), s. 4 —Holts and bars of 
rifles, whether arms — Arms, whether must be in 
serviceable condition. 

The word “anus”, as defined in section 4 of 
the Anns Act, includes parts of arms as well, 
and bolts and bars of riilcs are, therefore, “aims'* 
within the meaning of this scction.jp. 1004, col. 2.] 

Nurd in v. Empress, 38 P. R. 1889 Cr., followed. 

It is not ncctf sary that an arm ora part of an anu 
should he in a serviceable condition before it 
can fall within the definition contained in section 4 
of the Arms Act. [p. 1005, col. r.] 

Queen-Empress v. Jayarami Reddi, 21 M, 
360; 1 Weir 639; 7 Ind. iitc. (N. s.) 611, relied on, 

petit'o 1 under section 439, Criminal 
Procedure Code, for revision of an order 
of tbe Sessions Judge, Ferozepore, dated 
the 19th December 1922, affirming that 
of the Magistrate, First Class, Ferozepore, 
dated the 29th November 1922. 

Mr. Abdul Aziz, for the Petitioner. 

Mr. J. N. Maekay, for the Respondent* 
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JUDGMENT.— This is an application for 
revis on of an appellate order of the Ses- 
s ; onr, J ud e of Feiozepore upholding the 
convictions and the sentences passed upon 
the present petitioner under section 4 1 * 
the Indian Penal Code, and section 19 
(ci) of the Indian Aims Act. The petitioner 
was arrested on the nth of June 1922 
at the Kapurtliala Railway Station, and 
was found in unlawful possession of a 
large number of component parts 01 rifles 
said to be the property of Government 
and which, it was alleged, he had received 
from one Ali Muhammad, at Fero/.epore 
on the same day. The accuse!, after 
having been arrested, was tried before 
Mr. K. J. Stephens, Magistrate of the bust 
Class at Ferooepore, on two counts : (i) 

under section 41 1 ° r th e Ind'cn PeralCode 
for hav'ng been found in possession of 
stolen property knowing it to be sjoten 
property ; and (2) under section 19 («) 
the Indian Arms Act for being in unlawful 
possession of arms without a license in 
contravention of the provisions oi the 
Indon Arms Act. He was sentenced to 
one year's r'gcroUs impr'sonmor.t on the 
first count under section 411 , Jnd an Penal 
Code and to six months' r gorous im¬ 
prisonment on the other under sector. T 9 

(d) of the Indian Arms Act. 

The m.in evidence on wh ch these con¬ 
victions are founded is that of the in.ormer 
Abdulla (P. \V. No. 5). Abdulla lodged the 
First Information, report and stated there n 
that the accused had sto. ped with one AJi 
Muhammad at Ferozepcre and that, 

while there, he had obtained possession 

ef these articles with the help of the lat et. 
Pie was also examined as a witness m 
the case hut there he stated that these 
things had been put i n to a bundle,which 
the accused was carrying over his head, 
by the wife of A'i Muhammad. The 
accused admitted that he had been found 
in possession of these things at the Kajvur- 
thala Ra : lway Station, hut denied that 
these things were put into his bundle with 
his knowledge. He a\so admitted having 
stopped at Ali Muhammad's place at 
Fero^epore but stated further that he had 
absolutely no knowledge as to how these 
tlrngs came to be put into the bundle 
which he was carrying over his head. None 
of the Courts below have accepted this 
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explanation of the accused, and I think 
that they were right in doing so. It is 
impossible to believe that the thugs 
which were found in his bundle could 
have been placed there without the con¬ 
sent or knowledge of the accused. Obvi¬ 
ously the things found were very heavy; 
and if, a:> the accused says, they were 
put into his bundle without his know¬ 
ledge, their weight, if nothing else, would 
have put him on inquiry, and led him 
to find out what the bundle contained. 

In this Court it is contended by Mr. 
Abdul Aziz that Abdulla, the informer, 
and Ali Muhammad at whose place the 
accused stopped were not on good terms 
with each other and that the things were 
placed by Abdulla h ; mself in the bundle 
in order to bring Ali Muhammad iito 
trouble believing that the bundle belonged 
to the latter. It is sufficient to say that 
there is absolutely no evidence on the 
record in support of this theory, and I 
have not the slightest hesitation m 1 eject¬ 
ing it as V.ighlv improbable. 

Kext it is contended that the bolts and 
the bars of rifles found in possession of 
ti e accused are not arms wiUdn the mean¬ 
ing of section 4 the Ind'an Arms Ac 
and that, therefore, the conviction of the 

accused under section 19 (f) 1S 1 

a in unable to agree with this contention. 
The word "arms ” as defined lr section 4 
include parts of arms as well, and there 
can be no manner of doubt that a bolt, 
wh ch is obviously a most important part 
o c a r’fle is a part of an arm within tte 
meaning of this section. In Nur Din v. 
Empress (1) certain accused were convict¬ 
ed for having in their possess on swoxd- 
hiits bought from time to time at sales of 
old stores. It was contended on their 
behalf that sword-hiits v\ere not arms 
within the meaning of the Act. It was, 
however, held that the expression aims 
included " parts of arms and that, tne 
hilts being part of a sword was an rr®- 
The princip’e oi this authority fully 
to the present esse and I must, there! , 
hold that the bolts and the bars found 
in possession of the accused were arms 
within the meaning of section 4 oI 


(i) 38 p, R, 188, Cxi 
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Act, The contention that an arm or a 
part of an arm mast be in serviceable 
Condition before it can be said to come 
with n the meaning of section 4 is who-ly 
dispose 1 of by the Full Bench autho¬ 
rity ; Queen-Empress v. Jayarami Reddi 
(2) where a revolver with a broken trigger 
was held to be an ?rm within the mean¬ 
ing of this section, in spite of the fact that 
it was not serviceable at the time when 
it was found in possession of the accused. 

lastly it is contended that the con¬ 
viction under section 411, Indan Penal 
Code, is bad inasmuch as there is no 
evidence to show that the things found 
in possession of the accused were stolen 
prjperty, Mr. Mickay for the Crown con¬ 
cords that there is no evidence 0:1 the 
record in support of this charge, and 
daes n)t, therefore, press for a conviction 
on this count. 

I accordingly accept the petition and 
Sit aside the conviction under section 411 
of the Indian penal Code. The c n- 
vVioa under section 19 {d) of the Indian 
Arms Act, however, will stand. 

Petition p.irtly accepted. 

Z. K. 

(2) 21 M. 360; i Weir 639; 7 Iud. Dec. (N. s.) 
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PATNA HIGH COURT. 

Criminal Revision No. 298 of 1920. 

July 14, 1920. 

Present: —Mr. Justice Jwala Prasad. 

RAGHUNANDAN PaNDEY- 
PETITIO.NER 
versus 

KISHIN MOHAN SINGH and others 
—Opposite Partv. 

Criminal Procedure Code (Act V of 1898), 
*• proceeding tinder — Notice—Finality of 

Proceeding — Magistrate, duty of. 

A proceeding under section 145 of the Criminal 
procedure Code is binding on the whole world. 
Under clause (3) of the section the orderinitiating 

^proceeding is to be published by a copy of 
11 o^ing affixed to some conspicuous place at ox 
new the .abject-matter of the dispute. This jro- 
WmhrinfnM to tire notice to «U person 


interested in the subject-matter of the dispute 
to come foiward and be made parties to the pro¬ 
ceeding. Therefore, when the proceeding is 
over, the question of posse sju-ii is,:o far as the 
Magistrate is concerned, jet at rest once for 
all, and thereafter lie should maintain the order 
by taking action under sections 107 and 144 
of the Code, as the case may be, against pent ns 
interfering with the possessie 11 of the paity de¬ 
clared to be in possession, whether or n< t lb v 
were parties to the proceeding under seetion 145 
of the Code. [p. 1006, eols. 1 & 2.] 

Ciim'nal Revision. 

Mr. G. C. Pal , for the Petitioner. 

Mr. Khurshed Hussatt, for the Opposite 
Party. 

JUDGMENT. —Tlrs appl'caiion is d ; seel¬ 
ed against an order of the Magistrate, dated 
the 9th June 1920, d daring the possession 
of the second party tircier section 14- of H e 

Code of Criminal Procedure. 

RaghunmJin Pandey. first party, is the 
appl cant before us. The secondparty con• 
sists of Kishun Mohan Sinjli, Dbarom 
Dal S’ngh and Sheo Tahp.l Rai. 

The subject-matter in dispute is plot 
No. 1705 of the Cadastral Survey. The 
litigation is a long standing one and has 
become a matter of ancient history which 
has beeu given in detail in the judgment 
of til's Court, dated the 7th November 
1918, in a previous proceed'ng under sec¬ 
tion 115 of the Code. 

Raghunandan Pandey, first party, was 
also first party in thatcase. SheoTahal of 
the second party in this case was along with 
Ramrekha Rai and others, second party in 
that case. 

The first party purchased on the 16th 
January 1917 at an auction sale held in 
execution of a decree against Ramrekha 
Rai and his sons, the property of the 
judgment-debt or and obtained *rit Ex¬ 
hibits A and A-i referred to in the judg¬ 
ment of this Court. 

On the 23rd April two members of the 
second party in that case Prayag and Ram 
Kishore instituted proceedings unt er rules 
100 and 101 of O. XXI of the Code of 
Civil Procedure disputing the right of 
the decree-holders to take possess on of 
the properties on the ground that they 
were not parties to the Civil Court sale 
and the dakhaldahani. Their objections 
were disallowed and the possession given 
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by the Court was confirmed on the 16th 
August 1917. A few months after that, 
the possession of the first party auction- 
purchaser was interfered with on the 
spot. The Police reported on the 17th 
January that the first party was in pos¬ 
session of the properties and that the 
judgment-debtors and others at their 
instigation were trying to disturb his 
possession. A proceeding under section 
145 was accordingly instituted. The pro¬ 
ceeding is dated the 23rd January 1918 
and is Exh'bit 3 in this case. It was 
proclaimed and served on the spot, per 
report of the Sheriff of the Court, dated 
the 30th January 1918. Plot No. 1705 is 
mentioned in the proceeding as being the 
subject-matter of dispute. 

The Magistrate was, therefore, under 

misapprehension in saying that it is not 
clear that theformer case under section 
145 "affected Survey Plot No. 1705 ’ wh ; ch 
is the subject matter of the present case. 
This in itself vitiates his order under 
section 145. If he had looked to Exhibit 3, 
the proceeding in the former case and 
the Sheriff's report he would not have made 
this remark and the fact that the present 
plot was also the subject-matter of the 
previous proceeding under section J 45 
was a very material fact for the determin¬ 
ation of the presmt proceeding before the 
Magistrate. The delivery of possession by 
the Civil Court to the first party and the 
proeeedmes adopted by some of the per¬ 
sons at the instigation of the judgment- 
debtors under sections loo and ioi of the 
Code of Civil Procedure, were fully dealt 
with in the judgment of this Court in 
that case and it was held that the first 
party was in possession cf the jiroperty, 
and the only remedy of persons affected 
by it wasto go {sic) Tahal Rai.oneof the se¬ 
cond party inthe presentcase concerned, for 
he was also a party in the previous pro¬ 
ceeding. Clause (3) of section 145 °f fbe Code 
of Criminal Procedure requires that a copy 
of the order of the Magistrate under clause 
(1) of the section, namely, the proceeding 
under section 145, shall be publshed by 
being affixed to some consp euous place 
at or near the subject-matter of dispute. 
This is a new clause and is intended to 
give notice to the persons interested in 
the fu bject-ma tier of the dispute to come 


forward and be made parties to the 
proceeding. As far aB the Magistrate is 
concerned, the question of possession is 
th s set at rest once for all and there¬ 
after he should maintain the order by 
taking action under sectiors 107 and 144 
as the case may be against persons 
interfering with the possession of the party 
declared by the Magistrate to be in posses¬ 
sion. Therefore, the proceeding in the 
previous case is binding upon the whole 
world. In the other case the order of the 
Magistrate declaring the second party to be 
in possession was set aside and it was held 
that the first party was in possession of the 
property under the recent writ of dakhal- 
dahani of the Civil Court. In that view 
the Magistrate was directed to see that 
the possession of the first patty was not 
interfered with in any way. This virtually 
was a declaration under section 14 5 ,n 
favour of the party and the Magistrate 
should have acted upon the directions given 
by this Court and protected the first party 
from being interfered with in its posses¬ 


sion. 

Tbe Magistrate has disregarded the order 
of this Court and has embarked upon an 
investigation into the question of posses¬ 
sion on the ground stated by him that 
Kishun Mohan Singh of tbesecondparly was 
not a party in the previous section 145 
case. As shown above, this posit.on is 


untenable. 

Another reason for i e -openmg the pro¬ 
ceeding is stated by tbe Magistrate to he 
that he was not a party also in the C.vil 
Court decree and the dakhaldahani, but 
as shown in the previous judgment of 
this Court, the possession was effectively 
delivered by the Civil Court to the nrst 
party, and the only course open to per¬ 
sons other than the judgment debtors was 
to apply under section 100 of the Code 
and thereafter to institute a regular suit. 
As a matter of fact two other persons, 
who subsequently became parties m tne 
former proceedings under section * 45 * 
Criminal Procedure Code, made srjm 

applications, which after investigation 

by the Oivil Court were dismissed- 

It was in the circumstances beia 

that the order became final ana 
conclusive under section 103 

ordei was binding upon tbn 



Vol .jy] 

RAGHUNANBAN V. RI9HIN MOHAN SINGH. 

Court under section 145 so far as the 
question of possession is concerned. 

Thus the grounds upon \vh ck the 
Magistrate has re-opened the question of 
possession are untenable. 

Again the Magistrate in his order has 
not specified as to whether tli e three per¬ 
sons, members of the second party, were 
jointly or severally in possession of the 
property. If they were jo ntly liable the 
former proceed ng under section 145 
operating against Slieo Tal al Rai, one of 
the members, is also conclusive aga’nst 
the other members also. If, on Ihe other 
hand, they were separately in possession 
the Migistrate ought to have sa d so and 
to have specified as to which of tiem was 
in exclusive pos«css ; on. The matter is 
concluded by the subsequent decree of ihe 
Civil Court (Exhibit 4 dated the 13th 
September 1919 filed before the Magis¬ 
trate). 

SheoTahal Rai very rightlv under the 
directions of this Court in the previous 
proceeding under section 145 along with 
others lodged a civil fuit for a declara¬ 
tion of his title and recovery of posses- 
s on of the property with respect to which 
an adverse order was passed against 1 im. 
In that case a number of persons have 
been arrayed as plaintiffs and defendants. 
Sheo Tahal Rai knew full well who were 
the persons interested in the subject- 
matter and it is conspicuousthat although 
in the present proceed ng he claims to be 
in possession of the property along with 
two other persons and the order of the 
Mag'st rate has been made jointly in favour 
of all of them, yet he did not make them 
parties in the civ.'l suit. It clearly 
shows that Kisliun Mohan Singh and Dha- 
ram I/al, two members of the second party 
in the present proceeding, had no interest 
inthe property. That case was decided 
against the plaintiff. Sheo Tahal Rai, ond 
the right, title and possession of the first 
party was confirmed and the previous 
delivery of possession of the Civil Court 
was also upheld. The second party, Sheo 
Tahal Rai, has no locus standtin the present 
proceeding and for the matter of that, 
the other party Kishun Mohan Singh and 
Dharam I^al Singh. The Magistrate has 
disregarded the decree of the Civil Court 
Which was Exhibit 4 produced before him 
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and which under section 145 was 
conclusive as to the rights of the parties 

to possession of the property in suit. The 

fact' that the plot was not mentioned in 
the Original Civil Court writ of delivery of 
possession, d cs not affect the questirn, 
for at that time the survey plots were cot 
known The property was identified in 
the former proceeding whicl clearly 
mentions Plot No. 1705 as the subject- 
matter of the dispute. It has also been 
specified in the Civil Court decree, fhxhibit 
4 dated the 13th September 1919). 

The order of the Magistrate is, therefore, 
without jurisdiction and is set aside. 

It is strange that the Magistrate in 1 his 
p.irt'cular case is bent upon disregarding 
the repeated orders and decrees ot tie 
Ci\ il Courts at the instance of one person 
or the other. 11 the man declared by the 
C.vil Court to be rightful owner of the 
property and entitled to possession of Ihe 
sauii, be driven to litig.tion in this way, 
perhaps there will be no end to it, ht 
everybody in the village one rfterlhe 
other will come forward to dispute his 
right. It was clearly held in the pre¬ 
vious proceeding by this Court and also 
b} r the Police in that proceeding that the 
judgment debtors were instigating the per¬ 
sons not pa rties to the decree to set up 
claims adverse to the purchaser simply 
with a view to harass him. There must 
be finality somewhere and if the Magis¬ 
trate had realised his duty and done it 
properly in following the Civil Court pre¬ 
cept and mainta ; ned the possess on of the 
property, so tar as he was concerned, the 
matter would have come to an end. 

I, therefore, have no hesitation in setting, 
aside t&e order of the Magistrate and 1 
enjoin the Magistrate Will maintain the 
possession of the first party and prevent 
aggressions by others and will not take 
notice of the fact that they were not 
parties either to the Civil Court decree 
or to the previous 145 proceeding. If 
anybody is aggrieved by the possession 
given by the Civil Court let him go to the 
proper Tribuna If or the adjudication of his 
rights and recovery of the property. The 
Migistrate has ample power Under section 
107 and 145 to maintain the possession of 
the first party. 

n. m. Or&tv set *sidt. 
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BIKHAM SINGH V. NIHAL CHAND. 

Lahore high court. 

CRIMINAL REVISION PETITION NO. 845 

OF 1923. 

June 25, 1923. 

Present: —Mr. Justice Moti Sagar. 
BIKRAM SINGH—Accused 

Petitioner 

versus 

NIHAL CHAND—Complainant- 

Respondent. 

Criminal Procedure Code ( Act V of 1^98), s. 195 

_ Sanction to prosecute, whether should be l, ranted to 

debtor against creditor. 

It is not expedient that a sanction to prosecute 
should be granted to a debtor t 0 use agai u st his 

creditor. t , - . . *. xr 

H a zir Hasan v. Dost Muhammad, 26 A. 1; AAV. 

N. (iqox) 1711 I Cr. L. J. 120, /a,ill Lai v. Lowts, 

ii C. W. N. 71 2 ; 34 C. S48; 5 Cr. L. J. 4 8 o ;6 C. L. 

T 531, Brojobashi Panda v. Emperor , 4 Ind. Las. 

485- i3 C. W. N. 398; ir Cr. L. J • 4. Donald 

Graham & Co. v. Kewalram Ghanshamdas , 15 

Ind. Cas. 803; 13 Cr. J- 533 ; 5 S. L. R. 237, 

rel ed on. . . . _ 

Petition, under section 439 * Criminal Pro¬ 
cedure Code, for revision of an order of 
the District Judge, Gujranwala, dated 
th« 10th February 1923* reversing that of 
the Senior Subordinate Judge, Gnjrat, 

dated the 8th June i 9 2 f- 

Mr. Go bin* Ram, for the Pet it 10 ne. 
JUDGMENT. —One Bawa Bikram Singh 
applied for the execution of his decree 
which he had obtained against Kesar Mai 

and h : s son Nihal Chand. On the 13th 
Tanuarv 1919 Nihal Chand made an 
appUcatba toVe Senior Subordinate Judge 
oF Guirat to the effect that he had paid 
to the decree-holder Rs. i,2°° la 
satisfaction of the decree and prayed 
Sat the decree-holder should be summoned 
to certify the payment. ^ 

aoDlication he filed a receipt for hs. 1,200 
wiFch pnrporte 1 to bear the signafare and 
tliumb” mark of tbe decree-holder, Bawa 
Bikram Singh. Bawa Bikram Singh .«p- 
neaFed in Court and denied the genuine- 
n'ss of the receipt. On the 29th of 
August 1919 the senior Subordinate Judge 
declared the receipt to be genuine and 
further ordered that notice should be 
issued to the decree-holder to showcause 
why he should not he prosecuted for 
oeriury Sanction was granted against 
Ram Lobhaya and Mahbub Alam w.t- 
f£Tes who had deposed that the receipt 
wls not genuine, but sanction was refused 
Tgaiw* Bawa Bikram Singh on tfa. ground 


that there was no application by the 
judgment-debtor to prosecute the decree- 
holder. Nihal Chand then made a regular 
applicationforsanction to prosecute Bik'am 
Singh, but this was rejected by the Senior 
Subordinate Judge on the 8th of June 
1922. Against this order of dismissal an 
appeal was preferred to the District Judge 
of Gujranwala, who by h-sorder dateu the 
10th ot February 1923 set as:de the order of 
the Senior Subordinate Judge and granted 
sanction to prosecute Bawa Bikram Singh 
under sections 193/210 of thelndian Penal 
Code. 

Bawa Bikram Singh has come up to this 
Court on the revision side and it has teen 
contended on his behalf that under the 
peculiar circumstances of this case sacct (n 
ought not to have been granted. In niy 
o union there islorcein this contention 
and it must prevail. There is ample authority 
for holding that it is not exp^d eut that 
sanction to prosecute should be given to 
a debtor to u^e against his creditor, vide 
Nazir Hasan v. Dost Muhammad (1 ),Jaou 
Lai v. Low is (2), Brojobashi Panda v. 
Emperor (3) and Don.,Id Graham & Co* 
v. Kewalram Ghanshamdas (4). In the 
present ciise there can b c no manner of 
doubt that the object with which the 
judgment-debtor has applied for sanction 
to prosecute the decree-holder is not to 
further the end* of justice but 1o put 
pressure upon the decree-holder to give 
up his cla m under the decree. I do not 
think that it will be in the interests of 
public justice to maintain the order ot 
sanction given by learned Stssons Judge 
and 1 accordingly revoke the sanction. 

7 .. Sanction revoked. 

(1)26 A. IJ A.W.N. (1903) *7i; * Cr - h ' 

X2 £) ix C.W. N.712; 34 C. S48; 5 Cr. I. J- 

6 (3U Ind?Cas - 485; 13 C. W. N. 398; u Cr. h. b 

4 ‘ (4 ) 15 Ind. Cas. 805; P3 Cr. L. J. 3331 3 S - 1 ‘ 
R. «37- 


c 
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MUHAMMAD HAtfID V. MAHMUD. 

PRIVY COUNCIL. 

Appeai, from the Punjab Chief Court. 

November 2, 1922. 

Present '.—Viscount Cave, Lord Phillimore, 
Lord Justice Clerk, Sir John Edge and 

Mr. Justice Duff. 

Khawaja MUHAMMAD HAMID— 
Plaintiff - Appellant 
versus 

Mian MAHMUD and others — 
Defendants—respondents . 

Muhammad in Liw —Wakf— Dedication when miy 
bs inferred —Khan kali, nature of —SajjacLnasliin. 
succession to—Surplus offerings—Members of 
family, whether entitled. 

A khankah is a monastery or religious institution 
where dervishes and other seekers alter truth con¬ 
gregate for religious instruction and devotional 
exercises. [p. io®9» col. 2.] 

Piran v. Abdool Karim , 19 C. 203; 9 Iud.Dec. 
(N s.) 581, Mo'iiuddin v. S lyiduddni, 20 C. 810; io 
Ind. Dec. (N. S.) 545, Vi.lya Varuthi Thirtha v. 
Balusami Ayyar, 65 Ind. Cas. 161; (1921) M W. 
N. 449; 41 M. L.J. 346; 44 M. 831; 3 U. P. L. R. 
(P. C.) 621 15 L. W. 78; 3 > M. L- T. 66; 3 P. L. T. 
245; 48 I. A. 302 at p. 823; 26 C. W. N. 537; 24 
Bom. L. R- 629; 20 A. L. J. 497; (1922) A. I. R. 
(P. C.) 123 (P. C.), referred to. 

Origin of khinkahs described. 

On the death of a s ajjad mashin his eldest son 
is not entitled as of right t 0 succeod him but the 
eldest son, if qualified, is the natural successor of 
his father, [p- *013, col. 2.] 

Dedication may be inferred although the word 
wakf is not shown to have been useJ. [p-10*3. 
col. 2.] 

Jewun Djss Sahoo v. Shih Kubecr ood-deen, 2 M. 
L A. 390; 6 W. R. 3 (P* C.); * Sutli. P. C. J. 100; 
x Sar. P. C. J. 206; r8 13 . R. 34 s . referred to. 

At certain shrines the membe rs of the founder’s 
family other than the sajjodanashin arc treated 
as entitled to share in the surplus offerings 
which remain after payment of expenses, [p. 1014, 

col. 2.] 

Appeal from a judgment and decree of 
the Punjab Ch e: Court, reversing a judg¬ 
ment of the District Judge, Multan. 

Messrs. DsGruyther, K. C., Bevan Petman 
and Dube, for the Appellants. 

Sir George Lowndes, K. C. f Messrs. Raines 
and Abdul Rashid, for the Respondents. 


JUDGMENT. 

Viscount Cave.—This appeal raises ques¬ 
tions as to the existence of a khankah (a 
Muhammadan religious institution' at 
Taunsa in the District of Dera Ghizi 
Khan in the Punjab, and as to the rights 
of the sajjadanashin (or superior) of.such 
an institution. The niture and origin oi 
khankahs were described in the judgments 

64 


oi the High Court of Bonsai in Plr n v. 
Ablool Karim I) and Mohiitddin v. Sayid- 
ud-din (2) aid in the judgment of this 
Board 111 Vidya Varuthi Thirtha v. 
Balusami Ayyar (3) and need not be further 
el .boratod. It is enough to say that a 
khankah is a monastery or religions in- 
st tution where dervishes and other seekers 
after truth c.»n - re ate for reli ious instruc¬ 
tion and devotional exercises. It has 
generally been founded by a d-^visli or a 
Sufi pi leasing esoteric bel'eis, whose 
teaching' and personal sanctity have at¬ 
tracted disciples whom he m tiates into his 
doc rines. After his death he is often 
revered as a saint, and his humble takia 
(or abode) grows into a khankah and . liis 
durgah (or tomb) inio a raitzah (or shrine). 
The khankah is usually under the gover¬ 
nance of a sajjadanashin (the one seated 
outlie prayer mat) who not Only acts ns 
mutwalli (or mmager) of the institution, 
and of the adjoining mosque, but also is 
the spiiitual preceptor or the adherents. 
The founder is generally the first sajjada¬ 
nashin, and after his death the spiritual 
line ( silsilla) is extended by a succession 
of sajjadattashins, generally members . of 
his family chosen by him or according 
to directions given by him in his life¬ 
time, or selected by the fakirs and murids, 
and formally installed ; and the income 
of the institution is usually received and 
expended by them. 

I11 the present case events followed 
closely the course above described. 
Khawaja Muhammad Suleman, who was a 
disciple of Nur Muhammad Muhani of 
Mibar in the State oi Bahawalpur (a 
member of the well-known Cliishti family 
of sufis), came to dwell at Taunsa, a 
place situated in a sandy desert under the 
Suleman range and then uninhabited. It 
is recorded in a book called Manikab-ul- 
mahbubln (the history of the beloved of 
God), which was written in or about the 
year i860 b> one of his disciples and 


(1) 19 C. 203; 9 Ind. Dec. (x. s.) 581. 

(2J20C. 810; 10 Ind. Dec. (n. S.) 545. 

(3) 65 Ind. Cas. i6ij 48 I. A. 302 at p. 3235 
(1921) M. W. N. 4491 41 M. L. J 34 6 * 44 M.831; 3 
U. P. L-R* (P- C.) 62; l 5 L ,W. 781 30 M. L- T. 66; 3 
P. L. T. 2455 26 C. W. N. 537; 24 Bom. L. R. 629; 
20 A. L. J - 497 ; (19*2) M I. R. (P. C.) 123 (P. C.). 
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was referred to by both parties in the 
suit, that Suleman built a house and a 
dalm {or gallery) for his lodging, a hujra 
for room) for his worship, and a dalan 
for the society of fakirs, and further that 
he erected a katcha mosque where he 
said prayers in congiegation, and to the 
east of the mosque a wooden canopy 
shaded by reeds, under which he held 
Court. Mention is also made of other 
httjras and a langer (or kitchen) for ti e 
use of his adherents, and a well ; and 
it is said that an auditor of accounts 
and a legal adviser and a Counsellor were a p- 
poinled. Snleman was much reveied as a 
religioui teacher an i made many d sciples, 
including the Nawab of Bahawalpur, who 
demolished th q katcha mosque of earth and 
built a pacta mosque in it s place. 

Suleman died in or about the year 1849; 
and, his so is h iving predeceased him, be 
was succeeded by h's grandson (the e’der 
son of hi3 elder son) Khawaja Allah Bakhsh, 
who on the third day after the death of 
Suleman was “ m ids to sit on the musalla of 
H izrat Suleman'’ wi th the Usual ceremonies, 
including the tying of the turban, ?nd 
With the assistance of holy men who had 
come from Ajmere. Khawaja Suleman 
was buried in his house at Taunsa, and 
his tomb became a sacred place cf pilgri¬ 
mage, particularly on the occasion of the 
urs or celebrations held on the anniversary 
of his death ; anl Tauusa became kuown 
as Tamsa shanf or or holy Taunsa. In 
memary of Suleman, the Nawab of Baha¬ 
walpur erected a marble shrine over his 
place of burial and re-built the mosque 
in marble. 

Khawaja Allah Bakhsh carried on his 

grandfatner’s work with zeal and success, 
•ad with the assistance of a number °f 
ptrs and khalifas who bad been ordained by 
him, and made many disciples ; and nnny 
thousands of pilgrims were attracted to 
the shrine. Allah Bakhsh obtained grants 
of more land from the tribes in the dis¬ 
trict, aad with the help of his followers 
put up huts and bungalows for the fakirs 
and d'-rvlshts, and serais and langars for 
the accommodation of the pilgrims, so 
that at the time of his death the mosque 
and shrine, with the buildings used in 
connection with them, occupied some acres 
of ground. Remission of revenue was 
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grunted to Allah Bakhsh as sajjadanashin 
of the khankah at Taunsa, and he was 
exempted under that designation from ap¬ 
pearing jersonally in a Civil Couit. 

On September 13, 1901, Khawaja Allah 
Bakhsh died, and his eldest son Hafiz 
Muhammad Musa was duly installed as 
saijadanashln in his place. Shortly after¬ 
wards differences arose between Muhammad 
Mu8a and hi9 half-brother Mian Mahmud (the 
first respondent in this appeal) as to 
the posititon and authority of Muhammad 
Misa as sajjadanashin and the rights and 
interests of the two brothers in the prop¬ 
erty left bv ti eir father Khawaja Allah 
Bald sh ; and at the instance cf the Deputy 
Commissioner, these differences were re¬ 
ferred under the Frontier Crimes Regula¬ 
tion to the Tumandars (or headmen of the 
di-trict) with a view to a settlement. The 
t umandars, after hearing the parties, made 
a n award, dated September 30, 19^3* 
wherebv they determined (in effect) first, 
that Muhammad Musa was sajjadanashin 
of the khmkah wil h the right to manage 
the mosque and shrine; secondly, that the 
income of the shrine, consisting of the 
offerings of the pilgrims, should belong 
as to one-fifth to Muhammad Musa as 
s,)] a A, nothin,* s to the balance to the 
two brothers equally; and, thirdly, that 
while the mosque was wakf property 
and the shrine, with its inner and outer 
astanas (or courtyard;) and certain other 
properties were joint and impartible, the 
remain ng properties including the serais, 
bungalows and langars, were divisible 
between the brothers equally. The fol ow¬ 
ing clauses in the award which relate to 
the properties above-mentioned, have a 

herring on *h.t follows: 

"4.—The building of the ailana kilan 
fwtrch includes the astana of the khankah 
shrne), and as well as the houses of the 
tnuharvi people situate on the northern 
side of the mo?que, shall be considered 
joint. However, the compound of the 
astana of the rauza tnubarik, which is 
situate on the west of the mosque and is 
attached to the rauza, shall not be con¬ 
sidered as liable to partition, because it 
is an ibadat khana. The dervishes who 
formerly lived there shall, in future, also 
stay there in accordance with the previo*' i 
practice. 
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• 5 . The mosque is wahf property. The 
appointment of its Imam an 1 Mu. Zun 
shall be in the han^s of the sajjad< n.ishiu. 
Sjymg of prayers and c .11 to pru> ers 
saaJi be, in accordance with the practice 
of the previous sajjadana thins, in tl.e 
hands of the sajjada mi shin for the time 
being. The prayers should be said during 
that portion of the time in which they 
were formerl} r said, according to the 
practice of the sajj.i da upshifts. The 
same practice shall be acted upon in future. 

***** 

"8.—-The residential buildings, consisting 
of Haram Sara , dwelling houses, guest¬ 
houses and lingir khanas (charitable 
kitchens) shall be the p operty of both 
the parties in equal shires. But t.ie 
Ungir k.'iani and Makau-i-Itikaf, which 
are in front o: the shrin?, and wee 
toe fCuran and wazifis are recitel, are 
s oeci lie ally de dared, with the consent of 
Mia a Mahmud, to be the exclusive 
property of tne sajjadanashin. Ali«n 
Mihmud shall have m concern with these 
buildings. There are a’so two kh.iras 
(mils for grinding com) i;i the tcngir 
k'nnis (charitable kitchens). They shrll 
also belong t) the s.iij id.Mas/iin. Tne 
bound tries of the langu khina (chiritib.e 
kitchen) are as follows:—• 

“On all three sides, namely wed, south 
and east, there is a public thoroughfare. 
The Slid building is confined within a 
wall with tie exception of shops. 

"9 —Hiram Sara building', outer re¬ 
sidential hoUs_‘s and guest houses have 
all been held to be the property of the 
parties in equal shares. They shall 
be divided accordingly in a gentlemanly 
mmner. 

“lo.— Pah D<?rdah well and Tbalawaia 
well shall be jniat property. None of 
the p >rti*9 shill be entit.ed to interfere 

w.th the supply of wuter for the timebeing. 

* * * * * 

’* 16.—'The place “musallah ’ in front of 
the shrine where the late H urat sat and 
recited his prayers should be considered 
as speciilly meant fo: the saijadi nishin, 
and in his absence the person whom he 
authorises cm sit there." 

Thisc decisions were apparently ac¬ 
cepted by Muhanrnad Musa and to some 
efcteut by Mian Mahmud, and they pro¬ 


ceeded to partition between them by 
arra; geme t tin* prope r ies dei hired to 
be divi i le. But further differences 
arose, and the wi.ole n...tter was again 
re errel to the arbitration of ? Maulvi 
named Najam-ud-din, who, after hearing 
the parties, m..de his award, dated June 
I 7 * 1 9 * 4 * This award went into much 
detail, audit is unnece c sorv to s ate its 
conclusions at length but the short effect 
of it was to confirm the decisions of the 
Turn.in da rs except as to the income from 
the shrine, whi.h the arbitrator directed 
to be divided eq tally, and to Confirm 
with cert .tin modifications the partition 
arranged between the par ties. This award 
was accepted by Muhammad Mu-a, who 
applied to have it filed in Court, but 
the application was opposed by Mian 
Mihmud, who was still not content, and 
was rejected on the ground that the award 
was incomplete. 

Me inwhile, the two brothers, being still 
in difference, joined iu a request to 
JNawab Ahmad Yar Khan to endeavour 
to bring about a settlement and the latter 
pripare 1 a deed of compromise under 
which both parties were to accept the 
award of Najam-ud-din, subject to some 
srai’l modifications of detail. Muhammad 
Musi by a letter to Ahmad Yar Khan 
absented t_> this proposal, and Mian 
Mahmud was apparently willing t) agree 
to it but before tormil effect could be 
g veil to the compromise. Muhammad Musa 
d ed on February 9, 1906. 

Upon the death of Muhammad Musa a 
further quirrel broke out between his 
eldest son Khawaja Muhammad Humid 
(the appellant in this appe.l) and the 
respondeat Mian Mahmud as to the right 
of the former to succeed his father as 
sijiad mashin, and as to the rights and 
interests of the disputants ij the property 
of Khiwaja Allah Bukhsh, but on the 
intervention of Mr. Cusson, the Deputy 
Com nissioner, terms were arranged, and 
few days a:ter Muhammad Musa's death 
the following agreement was signed:—- 

“I, Mim Hamid, very willingly consent 
to Allan Mahmud sitting in iDnt of me 
ani shall ha/e no objection thereto, but 
he should not sit on my mussaUaJi. On 
every occasion 1 shall consider him,’ who 
is my un:le, as deserving respects from 
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me. I shall be going to my uncle once 
a day. 1 shall act upon and abide by 
the settlement made by Ahmad Yar Khan 
with my decea sed father. 

(Sd.) Fakir Hamid, 
Sajjadanashki of Taunsa. 

“I would very willingly take part in the 
distarbandi and installation on gaddi of 
Alia a Hamid and shall perform the cere- 
mouy with my own hands. I shall 
•ver bo loving my dear nephew Mian 
Hamid. 

(Sd.) Fakir Mahmud.” 

The effect of this agreement was that 
the appellant was to be installed as 
sajja da m shin in succession to his father, 
and that the settlement proposed by 
Ahmad Yar Khan was to be accepted and 
carried into effect. 

In pursuance of the last-mentioned 
agreement the appellant was duly installed 
as s*j)a.danashin by the ceremony of 
disl.irb.ind i (the tying of the turban), the 
respondent Mian Mahmud and a number 
of pits assisting in the ceremony; but a 
few days later the respondent Mahmud, 
apparently repenting of his bargain, pro¬ 
cured himself to be invested by other 
plrs with tbe like rank, and thenceforth 
began to usurp some of the functions of 
the $ajj adz na shin and in other ways to 
interfere with the rights secured to the 
appellant by the agreement. This new 
quarrel coutinned for some years, and 
ultimately on July 22, 1911, the appel¬ 
lant commenced this suit against the re- • 
spondent Mian Mahmud and the two 
younger brothers of the appellant (who 
also claimed an interest in the succession 
of Hafiz Musa), alleging in effect that the 
shrine and all the property used in con¬ 
nection with it, including a great part of 
the properties which had been partitioned, 
were dedicated to the religious purposes 
of the gaddi , and that the respondent Mian 
Mahmud was interfering with such pro¬ 
perty and with the appellant's rights as 
najjadanashin , and claiming an injunction 
and possession of the property. The de¬ 
fendants filed written statements in 
answer and a number of issues were 
framed i of which the most important 
were the following:— 


"(1) Is there a religious institution^ 
(gaddi) at Taunsa. and is plaintiff its 
manager (munlazim ) ? 

(2) Does property 1-31 of the plaint 
belong to this institution, and (or) is 
this property wakf and is plaintiff its 
tnutwalli ? 

(3) Is plaintiff sajjadanashin of this 
institution, and what are his rights as 
such ? 

(4) Is the partition invalid V* 

The suit was heard bv the Distjict 
Judge of Multan (Mr. F. H. Forbes) who 
decided the first and third issues and the 
greater part of the second and fourth in 
favour of the plaintiff-appellant, holding 
that there was a religious institution at 
Taunsa of which the plaintiff alone was 
the manager, and that the shrine with 
its inner and outer astanas and the schools, 
bungalows, serais and langars used in 
connection with it, were religious buildings 
and wakj property under the plaintiff's 
so’e control. He accordingly on February 
4, 1913, made a decree containing a de¬ 
claration that the properties above-men¬ 
tioned were under the management of 
the plaintiff as s.ijjadanas'iin and that the 
defendants had no proprietary rights in 
them, an injunction restraining the defend¬ 
ant Mian Mahmud from interfering with 
the plain tiff's management of the above 
property and an order for possession and 
for the costs of the suit. 

The defendants having appealed to the 
Chief Court of the Punjab, the learned 
Judges of thatCourt(Sir Donald Johnston 
C.J.and Teslie Jones, J.) differed from 
the District Judge on all the above points, 
and held that (apart from the mosque;, 
there was no such religious institution as 
alleged, that the plaintiff was no sajjada - 
nashin, and that none of the property in 
suit was wakj t but that all of it was or¬ 
dinary property of Allah Bakhsh divisible 
among his heirs. They accordingly revers¬ 
ed the decree of the District Judge with 
costs and dismissed the appellant's suit 
except that (the defendant Mahmud not 
objecting; an injunction was granted res¬ 
training the defendant Mahmud from 
attempting to lead prayers in the presence 
of the plaintiff when the latter was there 
with the intention of leading prayers. 
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The plaintiff thereupon appealed to His 
Majesty in Counci 1 . 

The appeal was strenuously s railed on 
behalf of the appellant and of the re¬ 
spondent*. Difficulty is caused by the 
contradictory eviderce given by the wit¬ 
nesses, including the tnauhis who were 
called as experts in Mu ha 11 n odanLaw, and 
bv the difference of cp-n’-on in the Ii.cian 
Courts; but their Lcrdships, after con¬ 
sidering all the arguments brought before 
them, have come to clear conclusions \ pen 
the several points raised which may be 
stated in the iollcwirg order:— 

1. Is there at Taunsa a religious in¬ 
stitution (a klattkah or maxhabi gaddi) 
for devotional exercises, and the instruc¬ 
tion of pupils in the Mulutnmadan 


faith ? . . , 

In their Lordships’ opinion there is such 

an institution. The history of the founda¬ 
tion by Sulemanand Allah Bakhfb agrees 
closely with the history of other institu¬ 
tions obvoys recognised as khatikahs and is 
consistent only with the existence of such 
a foundation. The life ard teaching of 
Sulerran, his recognition os a saint, the 
thronging of p’lgrin s to his shrine, He 
swaim of frkits and dervishes *ho have 
been there engaged in teccb-ng r i d de¬ 
votional exerdes, the large m inter of 
disciples constantly pnlent, and the retog- 
nition o! Allah Bakhsh, Muhtmrrrd touta 
and the appellant successively cs sajjada- 
naskins oi the institution— tbcj e aj d 
other facts which are legend dspute 
show that a jeligicus irstilut’cn *s 

described by the plant fi b<s existed 
and flourished at Taunsa for many 
-years past. The foundation is expressly 
referred to in seme of the cccum<nts, 
such as the a ward of the Tutnavdars, as a 
kha*kah, and has been described by he 
respondent himself as a gaddi] ard1 tie 

evidence shows that ltis ackrowledrtd by 

Muhammadans throughout Jr.ic ia as a 

legitimate ofi-shcot of the **£"*?* at 
Mahar and of the great shnne at Ajmere, 
and as the mother of a number of other 
shrines which are frequented by the 
faithful. Upon the whole, their Lordships 
consider that the existence of this founda¬ 
tion must be taken as established. 

2. Is the appellant sajjadamshin and 

manager of the khankah ? With deference 


to the opinion of the learned Judges of 
the Chief Court, their Lordships feel no 
doubt that he is. iNotwithstanding the 
practice hitherto followed at Taunsa, they 
w’ould hesitate to say that on the death of 
a sajjadattashin his eldest son is entitled 
as ol right to succeed him; but the 
eldest son, if qualified, is the natural 
successor of his father. And, however 
that may be, the evidence is clear that 
the appellant was formally recognised and 
installed by the firs with the express con¬ 
sent and assistance of Mian Mahmud; and 
tliis being so, it is not now open to 
Mahmud to question the ajpcllant's posi¬ 
tion as sajjadattashin or bis right to 
manage the mosque and the property 
attached to the khankah. 

3. What property is attached to the 
klattkah ? or, in other words, what pro¬ 
perties were made wakf by Khawaja 
vSuleman or Khawaja Allah Bahhsh ar.d 
dedicated to the religious purposes of the 
institution ? 

This is a question of considerable d ffi- 
culty, as it is not proved by direct evi¬ 
dence tlat either Suleman or Allah Bakhsh 
used the word u' a kj ci mace foimal dedica¬ 
tion of any property to religious uses. 
But, as pointed cut in Jewutt Dess Sahco 
v. Shall KuUer-cod-dt cv (4) decuaticr. may 
be infer.ed although the word wakf is not 
shown to have been used and there are 
facts proved in this case fran which the 
dedication of some property to religious 
purj oses may he inferred. 

First, as to the shiine of the saint, 
with itsrts/flstf, the place of worn hip for 
the sajjeda, and the suiroind ng lujias 
and gates—being the projerty shown in 
the plan P 1—the r Lordships are of opinion 
that this is uakf. Kot only is the shrine 
the burial-place 0} the founder, but the 
temb with its adjuncts lave been tfed 
and reccgrised for upwards of half a 
cer.tuiy as a place ol pi*giin?ge ard as 
the heme and centre of the religious and 
educational com.n unity fourded by the 
saint and continued by his grandfon. The 
marble shrine erected by the Nawab was 
obviously intended to be used, not as 


(4) 2 Mi I. A 390; 6 W; R 3 (P.C.)j 1 Sixth; P» 
C, J, iooj x Sar, P. C. J, 206118 E. R. 34*, 
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private property, but as a place of pil¬ 
grimage and ft focus of reli' inus teach ; rg. 
The plice of worship in the_ courtyard 
has been reserved for the sajjadanashin , 
and the hujras for the use oi the fakirs. 
Some of the bu ldinvs contain inscr ptio. S 
pointing to a r=lg‘ous us-. The Tuvwn- 
dars, who had local knowl. dge, he-d 
the?e buildings to be impartible; and 
tbeir view was confirmed by Najam-ud- 
din and Ahmed Yar Khan and accepted 
by all persons concerned, including the 
respondent Mahmud. In view of all these 
facts it is difficult to believe that tins pro¬ 
perty is now to be treated as the atsoiute 
property of the heirs of Allah Bahhsh, 
so that it would be in the power of any 
of them to claim his share and practically 
to destroy the religious foundation; and 
it seems reascnatle to infer a dedication 
to the purposes of the khankah. . 

' Secondly, as to the mosque, with its 
.inner and outer courtyards, well, tanks. 
hujras and school, and the Mahan 1 

.. bungalow—being the property shown in 
the plan P-2—like comide'stions ap] ly . 
The mosque is admittedly wakf property . 
The asainos are used by the fakirs and 
plgrims, and are holy ground; for Allah 
Bakhsh directed that shoes should be taken 
off there. The huts are for the use of the 
dervishes, and ihe schools are 
schools connected with the khankah. The 
Maharvi bungalow was given by an 
adherent for the use cf the superior of 
Mahir. the parent shrine, on his visits to 
Taunsa. Th ; s property, therefore, mus 

also be held to be U’akf. , 

As to the remaining properties m dis¬ 
pute such as the serais and labors, he^e 
.stand in a different position. They h^\e, 
no doubt, been used for the accomnoda- 
tion of the pilgrims, but they were ne\er 

appropriated to the religious purposes ot 

the khankah. There is no evidence show¬ 
ing that they were erected out of the 
‘ offerings at the shrine. The Tumandars 
and the arbitrators, all of them skilled 
in Muhamadan Law, treated these houses 
~as. private property and partible, and 
'the partes to the dispute accepted this 
""view and agreed to a partitii n. As to 
these items, therefore, that is to sty, all 
the properties except Fos. 1 and 2, the 
Appellant's claim fails. 


[iW 

4. To whom do the offerings at the 
sh r n e belong ? 

It was s a< edin the judgment of this Board 
in Vidya Varuthi Thxrtha v. Balusatr.t Ajjar 
(3) that “crdir.anly spefkinj, tie :ajja- 
da. a shin has a lagfr right in the surplus 
; ncome than a muiwalli, for so long as 
h- does not spend it in wicked living or 
in objects wholly alien 10 his office, he, 
like the Maliant of a Hindu math, has full 
power 01 dispesitien over it." Eut this 
does not mean that in e\ery case the 
whole income from a khankah is gt the 
disposal of the sajjadanash\n\ and it is 
plain from the authorities, as well as from 
the evidence in this suit, that at certain 
shrines the members of the founder's 
family other than the s^jja dam shin 
aie treated as entitled to share m 
the suiplus offerings which remain after 
payment of expenses. Thus, it is stated 
in the Ffctwa Aii»i (]2ge gc) that “the 
offerings daily made at the durgah should 
be spent in connection with the expn.'es 
of the descendants of tbe s«':j.t and the 
rerMce of the duigah aeccrciij 1o their 
needs. An 1 01 est persen should he ajpoir.t- 
ed as tnutav-a'li in older to collect tie 
of/eiings and distribute thorn prcjeily > 
and it appears from the evidence Ibat 
at Mahar—the parent ibrine cf Tsvnsa 
—and utsome ot the shr nes which ha ve 
sprung from TaunBa, the right of tl.e de¬ 
scendants of the founder to share m 
the offerings i* recognised. In the case 
of Taunsa itself it is difficult to draw 
from ihe evidence an) dear rule. Allah 
Bakhsh disposed ot tie whole ircome 
as he pleased; but Mua's right to do so 
was challenged, and the claim of Mian 
Mahmud to a share in the offerings was 
admitted by the Tumandars and the 
arbitrators. Further, the appellant was 
installed os saijadanashtn upon an ex¬ 
press undertaking by him to cany out 
the award of Ahmad Yar Khan, and 
under that award, which confirmed in 
this respect the award of Fajam-ud-dm, 
the surplus offerings were to he shared 
equally with Mahmud. Upon the whole, 
their Lordshps th-nk that the appellant 
mud he held to this undertaking, and 
accordingly that be must share the sur¬ 
plus offerings, after deducting all outgoings 
(including a reasonable remuneration to 
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tbe say j a da na shin) with the respondent 
Mian Mahmud during their joint lives. 

In the case oi these offerings, as in 
the case of the immoveable property, their 
Lordships have dealt only with the rights 
of the appellant and the first respondent 
inter sc, and have not considered the rights 
of the other respondents. 

x l‘or the above reasons their Lordships 
are of opinion that this appeal should he 
allowed, and that the decree of the 
Chief Court should te set aside, except 
io far pis it grants an injunction against 
the first defendant enjoining him in future 
not to enter the n osque with his con¬ 
gregation and lead prayers in the presence 
of the plaintiff when the latter is there 
with the intention of leading prayers with 
his congregation, and that ;n lieu thereof 
it should le declared that the properics 
numbered 1 and 2 in 1 he list alti ched 
to the decree of the District Jud^e a»e 
ui der the manr ngement of the plaint¬ 
iff as sajjadanashin, ai d tj.erc should he 
a deerte for the delivery of possession 
of these properties to the plaintiff, and 
for an injunction restraining the first de¬ 
fendant from interfering with the marace- 
ment of those peities by 1 he plaintiff, 
or with the exercise t y him 0 f his Tights 
and duties as sajjodanashtn. Tbeie should 
also be a declaration that the defendant 
Mian Mahmud is entitled c.urirg the joint 
lives ot himself and ihe plaintiff to one 
half of the surplus efeiirgs at theshrse 
after deducting all outg(in.ts (inch djrg a 
reasonable remunerate n to the sajjada- 
nashin ), with liberty to him to apply for 
an account and payment of what may be 
found due. Their Lordshij s will humbly 
advise His Majesty scccrdin? ly. 

As both parties have throiglout the 
proceecij gs put forvard da n s which 
cannot he supported, there will 1 e no 
orders as to tie c< sis oi the piteei dings 
in the Courts below or of this appeal. 

Appeal allowed. 


K. s. D. 

Solicitors for the Appehant:—Messrs. 
Lewis & Yglesias. 

Soli cite is for the Respon denis:—Messrs. 
Ranken, Fcrd & Chester. 


CALCUTTA HIGH COURT. 

Apieal from Appellate Decree 

Iso. I 917 OF 1920. 

August 30, 19*3. 

Present: —Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 
BHAIRAB CHANDRA DAS and others— 

• Defendants—Appellants 

versus 

The M 1 DNAPUR ZHM 1 NDARI Co. Ltd. 

and others— PLAINTIFFS*-ReMoments. 

Bengal Tenancy Ait (V 111 oj J885), s. 105 
— Landlord and tenant —Mokarari patta-— Fixity 
of >0.1 — Presumption—Enhancer eni oj rent, whether 
pomissible. 

The use cf the trim tnoharati implies fixity 
of rent, and where a mokarari patta provides that 
the lessee is 10 hold down to his sons, grand¬ 
sons etc., the tenure becomes tnoutusi n.ohatuti, 
fp. rorS, col. 1.] 

Pam Naiain Singh v. ( hot a Pag pt.r Banking 
Assoeiatun, 36 3 rd. Cas. 321; 4 ? C. 332, Mahanurd 
Saliay v. Sa.dUnnessa Bill. 8 C. L. J. 523, J2 C. 
V . N. T54, Goytaiulla Sardar v. Girislh Chardin, 
12 C. W. N. 175. Pcs/uc Case Law v. Satish 
Chandra Paul, 64 Jnd. Cas. 774; 35C.L. J. goj 
(1922) A. l.R. C.) 123, followed.^ * I , 

Mere forbearance on the part of a landlord to 
enforce enhancement of rent dees rot justify the 
inference that the tenure- is not enhanct’ahle. 
But no question of preemption ariits wltie 
the terms of the contract have been reduced to 
writing, [p. 1019, tol. 1.] 

J t tal attain £< ) a v. A/ cgi itmyi Lassi, 36 Jnd. 
Cas 8*4. 24 C. L. J. 363; 44 C. 355; 22 C. \V. R. 
Sc, Gum Cl.a\an Aar fit v. Satab Aii, 32 ltd. 
Css. 70; 30 C. L. J. 9; 23 C. W. N. 1041, 

fol.owed. 

A n okatati patta certain* d the following cfaiit: 
“Beaming entitled to mki sale and gilt etc., 
you devn to your sons, giand.*on6 etc. in succes- 
t: on .‘hell continue to pet n Jy e njc 3 arc jes- 
scss on pajment of the rent aceoiding to the 
demands prevalent in the I’ergsneh wiltcut any 
enhance m< nt or abatement ol the rate cf rent 
aocordir.g to the different classes of lends. If 
ycu hold possession of any lard in excess 1o 
■what is mentioned in this patta sr.d if any land 
be found upon measurement to be in excess, 
then you shall separately pay Ihc rent thereof 
according to the rates of difierent clerics of 
land; end if the ana of the lend be- found to 
he less, you shall got abatement of rent under 
a settlement at the aforesaid rates. The rates 
of rent according to classes will, in fact, never 
be enhanced or abated”! 

Held, that the landlord had by the grant of 
the fatta precluded himself from exercising the 
right vested in a Zemindar, holding under tfce 
Permanent Settlement, to raise, from time 
to time, the rents, according to the Par agar ah 
or current rates, of all the rent-paying landx 
within his Zemindari . [p. 1019, coL I.J ° 

A mar Nath Bhatlacharjee v. Raja HrisMkesh 

Ma, Jnd. Cas. 8291 35 C. h. J• *3$, Robert 
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gation on such evidence as might be 
adduced by the parties. 


Watson Sz Co. v. Radlia Nath Si r;h, 1 C. R-J* 
572, P ri Canning and Land Improvement Co. 
v. Katya, ; i Debi, 53 Ind. Ca8. 522; 4^ I. A. 279; 
47 C. 2S ; -,7 R- J. 57 S; *7 A. L. J- 1< ’ 6li r 1 ^ 
P. L. R. (P C.) 9U (1920) M.W.N. 160; 24 C.W. 
N.369; 11 R- W. 296: 22 Bora. R. R* 437: 32 ^- -U- 

T. i{ 27 M. L. T- 195 (P. C.), iiTa/rayam Deft* v. 

Port Canning and Land Improoemsnt JP*#*** 

Limited, 2 5 Ind. Cas. 274: *9 C - U N.56. Bama 
soondery Dassyah v. 7?ai//;Aa C/.ow«^ra*>^ X3 M. 
I. A. 248; 13W. R. P- C. 11; 4 B L. R. P. C. 8. 2 
Suth. P. C. J.293; 2 Sar. V. C. J. 5 - 4 . 20 E - R - 

^ A Ram e Kumal°Singh v. Wai J™ & 

Co., 9 C. W. N. 3 34 » Sutja Pros ad Suhul v Mtdna- 

Pore Zemindari Company Limited, 77 Ind. Cas. 

954 ; 38 C. R. J. J 69 . distinguished. 

Appeal against a decree of the Addi¬ 
tional Special Judge, Midnapur, dated 
the 30th January 1920, reversing that 
of the Ass: c tant Settlement Officer, 

Midnapur, dated the 23 rd Ma T 1 9 I 7 - 
Babu Bijay Kumar Bhattacharyya, for 

the Appellants. _ * 

Mr. U. N. Sen Gupta, Babus Probodh 

Kumar Das and Apurba Charan Mukherjee , 

for the Respondents. 

JUDGMENT.—This is an appeal by the 
tenant-defen dents in a proceeding under 
section 105 of the Bengal Tenancy Act 
instituted by the plaintiffs-respondents 
for settlement of fair and equitable rent 
of a tenure. The tenancy is recorded as 
kayetni tnokaral in the Record of Rights. 
The tenants consequenly contended that 
though rent could be assessed in respect 
of excess lands, the rate of rent could not 
be enhanced. This contention was over¬ 
ruled by the Assistant Settlement Officer 
who assessed fair and equitable rent on tie 
basis of the assets. On appeal by theland- 
lords and cross-appeal by the tenants, the 
Special Judge remanded the case for fur¬ 
ther enquiry under O. XLI, r - 2 5 * 
Procedure Code. Ultimately, the Special 
Judge varied the order of the primary 
Court in favour of the landlords. On the 
present appeal, the tenants ba\e urged 
that the tenure .was held at a fixed rate 
of rent and consequently fair and equita¬ 
ble r e nt could not be assessed. When the 
appeal was heard on the 7th July 1922, 
it transpired that the terms of the ten¬ 
ancy were set out in a lease dated the 
24th June 1864 which was not mentioned 
in the judgments of the Courts below. 
Thereupon the following questions were 
remitted to the Special Judge for invest? - 


(1) Whether the patta of the 12th Asar 
1271, corresponding to the 24th June 
1864, is cr is not genuine; 

(2) Whether it relates to the lands of 
the tenure now under consideration; 

(3) Whether it fixes the r tes of rent 
(to be assessed on the different classes of 
laud) in perpetuity ; 

(4; Whether the rights of the parties 
were affected by the compromise of the 
25th January 1887 which was arrived at 
in the course of the suit instituted on the 
27th July 1886. 

The Sepecial Judge has new returned 
the record together with the following 
findings supported by full statement of 
reasons: 

(1) The patta is a genuine document; 

(2) The patta relates to the tenure now 
under consideration; 

(3) The patta fixes the rates of rent in 
perpetuity, though the aggregate rent may 
be re-adjusted ficm time to time on varia¬ 
tion of the area; 

(4; The mokarari nature of the tenancy 
was not called in question in the com¬ 
promise and was not affected thereby; but 
the provision in the patta that enhance¬ 
ment of rent for increase in area should 
be based on the existing classification ef 
the land into thirteen classes was aban¬ 
doned and a new classification of the land 
into fifteen classes wa« introduced. 

The entire appeal has cow been ie*argu- 
ed before ns, and two substantial points 
have emerged for ccnsideraticr, namely, 
first, dees the potta fix in perpetuity the 
rates of rent to be assessedcn the differ¬ 
ent classes cf land; and, secondly, to what 
extent have the r ghls of tl e j allies under 
the patta been affected by the compromise 
of the 25th January 1887. 

The determination ot the fiist question 
depends upon the true construction of the 
patta which was in the following terms: 

“Mokarari Patta granted to Lai Mohcti 
Tanil and others , dated the 24th June 1864. 

No. 441. ^ 

(Seal; 

Issued fromSherista 
Amin Daptar. 

Signature^ 

(Illegible.,*.. 
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This mokarari patta is granted by Messrs. Robeit Watson & Co. the Patni 
Zemindars of Perga nah Bogri to Dal Molion Tanti, Jitu Tanii, Bhairab Tanti, Kali 
Tanti, Krishna Tanti and Ramdhan Tanti of Bhatmoda, Perganah Bogri the tenants 
of Mouzah Bhatmoda, Ta*ai Pascbim, da ted the 24th June 1864 corresponding to the 
I2tb Asar 1271 B. S. 

...Quantity of land.Rate.— Amount of jama 

As per map prepared in connection with the enquiry n ade in 1271 B. S.bounded 
on the east by the limits of Movzahs Kaiapara ar.d Ashapvr, onlhe south by thcRiver 
Silabati, on the west by the Peofa Khal ere on the roiih by ihepatit lai d on the 
limit of Mouza rechanura. Within these h01:1 caries total quai.tily of 478 bighas 
and 7 cotias, 8 chitlaks of lai d. Out of this lard the garlaik (non-cnlturnbjc; i r 
the hhas possession oftheSarkar is a« follows:— 





Big ha. 

Cotta (torn) 

Chittaks. 

Included in khal 

• • 

• • 

1 

10 

13 

Occupiedby road .. 

• • 


5 

19 

8 

Ba nj ar (jungl e) pa tit 

• • 

• « 

7 

15 

0 

Culturable patit 

• • 


103 

IX 

0 

Pat her Chatan 

• • 

• • 

8 

19 

0 

Indigo plantation .. 

• • 

• t 

80 

5 

8 




208 

0 

12 




270 

6 

12 


Out of this the area covered by the settlement taken by Anantaram Hadi in 
respect of 8 annas share is :— 







135 


3 


6 



Remaining 

land 

135 


3 


6 




DETA1LS. 







B. 

C. 

Ch. 

R. 

as. 

gdf. 

Ri. 

as. 

gds. 

Water, sand 

6 7 

3 

8 

0 

8 

0 

33 

9 

7 a 

Danga sand 

1 

17 

0 

0 

7 

0 

0 

13 

0 

_ "I 

Sandy danga 

0 

6 

0 

0 

7 

0 

0 

2 


Dbanda 

7 

6 

0 

0 

4 

0 

1 

13 

7 * 

Jhanja Danga (torn) 

0 

18 

8 

0 

5 

0 

3 

6 

10 

Becently cultivated 

1 

2 

2 

0 

5 

0 

0 

5 

Io 

Serawa D^nga 

6 

19 

0 

0 

4 

0 

1 

11 

15 

Biri Danga 

99 

18 

8 

0 

4 

0 

0 

3 

12\ 

% 

Garden 

>9 

9 

8 

0 

6 

0 

0 

2 

O 

* 7 i 

Homestead 

4 

3 

12 

0 

6 

0 

1 

8 

10 

Tanks 

3 

2 

0 

0 

4 

0 

0 

12 

Xo 

Oush danga 

5 

15 

8 

0 

8 

0 

2 

14 

5 

Cultu rable pat it 

25 

1 

0 

0 

5 

0 

7 

13 

5 


135 

3 

6 




55 

4 


B. S. 

135 

3 

l* 




Ri- 55 

4 
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*' Admitting the sum of rupees fifty-five 
annas four and ga das eleven and half as 
the annual rent of the total quantity of 
one hundred and thirty five bigkas thr ee 
cottas and one and a half peas of land you 
have submitted a kabultyat. This mokarari 
patta is accord'ngly granted t 0 you. 
Becoming tnaliks, that is, becoming 
entitled to make sale and gift etc. you 
down to your sons, grandsons etc. in 
succession shall continue to peacefully 
enjoy * and possess ou payment of the 
rent according to the demands prevalent 
ir the Perganah without any enhancement 
or abatement of the rate of rent accord- 
in^ to the different classes of lands. If 
vou hold possession of any land in excess 
t 0 w hat is mentioned in this patta and 
if any land be found upon measurementt 0 
be in excess, then you shall separately 
pay the rent thereof according t 0 the 
rates of different classes of land; and it 
the area of the land be found to be le=s, 
you shall get abatement of rent under 3 
settlement at the aforesaid rates. The 
rates of rent accord 1 ng to classes will, ’n 
fact never be enhanced or abated. Kc<p~ 
i m intact the limits r.nd boundaries of the 
aforesaid Mouza and lio'dng the land as 
jote and lotting out the same as 1 cte 
vou shall continue to peacefully ei joy and 
possess down to your sons and grandsons 
in succession as the manks. You h' 1 
not harbour any wicked persons and tad 
characters within the aforesaid Mouza. It 
you do so you shall be answerable for 
the disturbance created by them, pints. 
The 12th A^ar 1271 corresponding to the 

24th Tune 1864/* . . , 

The patta, we observe, is described as 

mokarari. This unquestionably linpues 
fixity of rent. Reference nay be m a de 
to the decision in Ram Natain . Singh v. 
Chota Nagpur Banking Association (1), 
wherein an appendix will he found de¬ 
finitions of the term mokarari collected 
from various authorities. These show teat 
the term mohirari implies fixty of rent, 
as was ruled in the cases of Mohatiund 
Sahayv. Saidunnessa Bibi (2), Gayratulla 


(x) 36 Ind. Cas. 3211 43 C. 332. 

(2} 8 ft. l<, J. 5*3; X* C # W, N, X 54 i 


S irdar v. Girish Chandra (3), Reshea Case 
Law v. Saiish C/ianara Paul (4). 

We further notice that the patia pro- 
v'des that the lessee is to hold "down 
to your sons, grandsons e tc.” which makes 
the tenure mo urn si mokarari. This clearly 
does not tend to assist the contention of 
the landlords. 

We note finally that the lease provides 
that excess lands fotlrd upon measure¬ 
ment would he assessed not at the custom a iy 
rate, hut according to the rates for different 
classes as fixed in the lease. The parties 
undoubtedly contemplated the possibility 
of accretion, as the tenure was bounded 
on the south by a ri\er and on the west 
by a khal. Such accretion might take 
place any length of time after 
tie errant of the lease and it is in¬ 
explicable how the provision that the 
new lard, whenever it might a;pear 
would be assessable at the jates prescrib¬ 
ed in tfce lease, can be reconciled wbb the 
theory tl at ti e rates were intended to 
le bable to enhancement at the instar.ee 
of the landlord. Nor can such a theory 
be reconc : kd with 1 he j ro\isirn that "ti e 
rates o! Jent according to ejasfes yH in 
fact ne\er be enhanced or abated." he 
decis on of this Court in Amcmaih Blctta- 
charjeev. Raja Harishikcsl Lola (5) fur¬ 
nishes a parallel to the present case. Jn 
that case, the rent was fixed at the rate 
cf two annas per high a in x£66; on tie 
discovery of additional lands in the pos¬ 
session of tenants, the excess area was 
assessed at two annas per bigha in 1881, 
and finally it was agreed that if thereafter 
at any period further excess lands should 
be discovered in the possession of the ten¬ 
ants the excess area would he liable to 
be assessed at the rate of two annas per 
bigha. It was ruled that the rate of rer.t 
was fixed in perpetuity at two annas 
per bigha . Ref erence wr.s made to the jvde¬ 
ment of this Ccurtin Messrs. Robert, Watscn 
&Co. v. Rcdha Nath Singh (6) where the 
earlier decisions of the Judicial Committee 
on the subject were reviewed. Reference 


(3) 12 C. V’. N. 175. _ _ 

(4) 64 Ind. Cas. 774; 35 C. L . J.90; 
I. R. (C.) 123. 

(5) 64 Ind. Cas. 829135 C. L. J. *3 8 - 

(0) I Ci Ir* 


(1922) A. 
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wis also made to Ike decision of the 
Judicial Committee in Port Canning 
and. Land Improvement Co. v. Kaiyani 
Debi (y) which affirmed the dec ; sio’n of 
the Court in Katyayani Debt v. Pert 
Canning and Land Improvement Co. (8). 
We are consequently of op : nion that 
the tennnts have established, as required 
by the decision of the Judicial Committee 
in Bamasoottdety Daisyah v. Radhika Chou- 
dhrain (9) that their landlords have, ty 
tte grant of the Patta, precluded them¬ 
selves from exercising the right vested in 
0 Zemindar, holding under the Permanent 
Settlement, to raise 'from time to time, 
the rents, according to the perganah 01 
Current rates, of all the rent-paving lands 
within his Zemindc.fi.' It need rot he dis¬ 
puted that mere forbearance on the part 
of a landlord does not just iy the inference 
that the tenure is not enhanceable; Jc ga~ 
bandhu Saha v. Magnamoy * Dasst (k). 
Guru Charan Nandi v. Sarah Alt (11); but 
no question of presumption arises where, 
as here, the temis of the contract La\e 
been reduced to writing. We may add 
that we have been pressed with the 
decisions in Ram Kumar Siigh x. Messrs, 
Robert, Watson & Co. (12), Surja Prcsad 
Sukul v. Midnapvr Zemindaii Co., Ltd. (13). 
These decisions do not purport 1 o 
formulate any general priciples which 
can control the constiuct on of tl e 
contract of tenancy row in suit. We may 
state, however, that on exam ; nat : on of the 
records, we have satisfied curselves tlat 
there are substantal differences between 
the palta in this case ai d the correspond¬ 
ing documents which were placed before 


( 7 ) 53 tad. Cas. 5 22 J 4 61 - A.27< j 47 C 280, '<7 

M. L J. 5;8; 17 A. L. J. 1061J 1 TJ. P. L.R. 

(P. C.) <,1; (19.0) M W. N. ICO; 24 C. W. N.369: 
ix L. W. 296:22 Pern. h. R.437132 C. L. J. ij 

27 M L. T. 195 c -)- 

(8) a 5 Ind. Cas.2741 19C.W. N. 56. 

(9) 13 M. I. A. 248; 13 W. R. P. C. ii- 4 B. L. 

R. P. C. 8; 2 Sutb. P. C. J. 293; 2 Sar. P. C. J. 

524; 20 P. R. 5^4. 

C.x«.) 36I*’d. Cas. 884; 24 C. L. J. 363; 44 C. 
555: 22 C, W. N. 89. 

(11) 52 Ind. Cas. 79; 3 ° C.L. J. 9,'23 C. W. N. 
XO41. 

I12) ©C. W. N. 334. 

t>3) 77 Ind. Caa. 954.' *8 C. I*. J 3®9. 


the Court m those litigations. Those 
tenmeies were not deseril ed as m 0 karcri, 
nor was there any clause for fixity of 
rent. The only feature common to the 
present case and the two relied upon by 
the mspondents is that the rent for excess 
land is made assessable at tie c ftme 
rate as the original land. This, by itself 
does not justify the inference tlat be¬ 
cause those tenancies were held enhanee- 
able, the same character must be attributed 

to the present tenancy. We feel no doubt 
that the Special Judge has correctly held 
on remand that the patta in this care 
fixes in prepetuity the rates of rent to 
be assessed on the different classes of 
land. 

The determination of the second ques¬ 
tion depends upon the true construction 
of the compromise of the 25th Janvary 
1887. We are of opinion that tl e Spe- 
c al Judge has correctly stated its efiect. 
The mokarati nature of the tenancy was 
not at all cal’ed in question in tLe ccm- 
prenrre wlrch was anived at i r the 
course of the suit instituted on the 27th 
July 1686. The nature cf the tenancy 
consequently remained unaffected. Th*e 
classification of the lands was, however 
altered. In the patta, there aje tw o classes 
on eight annas, two classes on seven ai nas, 
two classes on six am as, three classes* 
on fi\e annas and four clashes on 
four annas, jn the ccmpTcmise petition 
there are three classes cn eight arnas, 
one class on seven anras, five classes on 
six annas, one class on five annas and five 
classes on four arnas. To this extent a rd 
no further the parties modified tl e origiral 
contract. The contention of the landlords 
that the original contract of tenancy dated 
the24*h June 1864 has been complete^ 
superseded by the comprr mise of the 25th 
January 1887, J ‘s manifestly untenable 
The result is that this appeal is allow¬ 
ed and the decree of the Special Jud^e 
set aside. The case will be remitted to 
the Court of first instance in order that 
rent may be assessed on the disputed 
tenure on the fo’lowing basis : the* rates 
of rent to be assessed on the different 
c.assess of land will be deemed L to have 
t een fixed in perpetuity by the f patta f of 
the 24th June 1864, but the lands will be 


- 
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classified on the lines of the compromise 
ot the 25th January 1S87. 

The appellants are entitled to their costs 
in all the Courts including the costs of 
the enquiry by the Special Judge on re¬ 
mand. The respondents will, however, re¬ 
tain the costs of the day’s hearing assess¬ 
ed at one gold tttohur as directed in cur 
order ot remand doted the 7 ^h. July I 9 22 » 
we assess the hearing fee in this Court at 
five gold mohttrs. 

z. k. Appeal allowed 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1638 of 1921. 

November 7, 1922. 

Present ;— Mr. Justice Stuart and 
Mr. Justice Gokul Prasad. 

RAM KISHUN RAM— Plaintiff- 

Appellant 

versus 

NORTH-WESTERN RAILWAY AND 
another—Defendants— 
Respondents. 

Railways Act (IX 0/1890). ss. 72. 76—RfcA- 
Note. construction of—Railway Italic fcr less of 
goods—Deterioration of goods — Damages, whether 

tan he recovered- ,, , «• - _* 

Certain goods v/tio consigned to the dtfe no ant 

Railway Company for carriage under a 
under which the Company was liable ci ly in 'the 
event of the loss of the consignme nt or one < r moie 
complete packages forming tart of the coi .'fn 1- 
ment, due to the wilful nechet tf * he Railway 
Administration, or to theft by or to the 
neglect of its servants, transport agents or c arm is. 

The goods arrived at their destination in a very 

deterfc rated condition owing to the wilful 1 cpU 
of the Railway O mpany. The consignee icfv. d 
to take delivery of the goods and fued the 
Railway Company for the value of ti e gccos. 

Held , that under the terms cf the Risk-Note the 
Company was not liable for deterioration of the 
goods. . 

Second appeal from a decree of the Lis- 

ixlct Judge, Ghazipur. 

Mr, M. L . Agarwala, for the Appellant. 
Dr. Surendro Nath Sen and Mr. Lalii 
Mohan Banerjl, for the Respondents. 

JUDGMENT.—The facts of the suit out 
pf which the present appeal arises are 


these:—The plaintiff-appellant. Ram Kishun 
Ram, gave an order to a firm of brokers 
at Ballia, called Chunni Lai Ganpat Rai, 
to obtain for him 184 bags of flour from 
Amballa. The brokers placed the order 
with a firm at Amballa who complied 
with it by loading 184 bags at the Am¬ 
balla Railway Station of the Ncth-Western 
Railway and consigning them, at reduced 
rate to Ballia. It is admitted by the 
North-Western Railway and the Bengal 
and North-Western Railway Companies, 
who were co-defendants in the suil, that 
the consignment, instead of being despatch¬ 
ed to Ball’a was despatched to Bally. 
Ballia is the headquarters of a District 
in the United Provinces some 88 miles 
from Benares Cantonment, by the ns now 
gauge system of the Bengal and North- 
Western Railway. Bally is a small town 
six miles from Calcutta, and about 424 
miles from Benares by the broad gauge 
system of the Oudh and Rohilkhand 
Railway and the East Indian Railway. 
The mistake in sending the consignment 
to Bally instead of Ballia was about as 
aggravated a mistake as sending a con¬ 
signment to Cawnpore instead of to 
Calcutta. As a result, the ccnsignluett 
was completely lost sight of for somet me. 
When it was traced, the grain had deterio¬ 
rated and the plaintiff-appellant refused 
to' take delivery. It is admitted that 
the grain had deteriorated considerably 
and that the consignment, which was of 
a value of nearly Rs. 3,c.oo, was sold, ly 
auction, for under Rs. 1,5* o. The pre¬ 
sent suit has been instituted by the plaint¬ 
iff-appellant to recover semetiing under 
Rs. 3,oco. The Subordinate Judf e of 
Ghazipur decreed him Rs. 2,781-13-9- The 
North-Western Railway appealed £:nd the 
District Judge of Ghazipur reduced the 
decretal amount to Rs. 1,422. The pla:nt- 
iff-appellant prefers this ajpe?-! here. 

There has been considerable argument 
at the Bar as to whether the consignment 

was despatched under a Risk-Note. We 
agree with the learned District Judge that 
the consignment was despatched tmder 
a Risk-Note. Under the terms of that 
Risk-Note the North-Western Railway 
Compan v would only be responsible, in 
the event of the loss of the consignment 

or «ne or more complete packages formrag 
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part of the consignment, due to the \vil f ul 
neglect of the Railway Administration. t,r 
to the't by or to the wilful neglect of its 
servants, transport agents or carriers. 
Now, there clearly was no loss. The claim 
is a claim for deterioration* and, even 
although the deterioration may have 
been due to the wilful neglect of the 
North-Western Railway or some other 
Railway Company Working in con¬ 
nection therewith, in fact it is difficult 
to understand how such a mistake 
could have been made except by the 
grossest disregard of all reisonable 
precaution, unfortunately for the plaint¬ 
iff-appellant, deterioration, due to such 
neglect, would afford no cause of action 
to him as the consignment was sent under 
a Risk-Note. It certainly does not seem 
desirable that a Railway Company should 
be able to co .tract itse’f out of liability 
for such a gross and flagrant error as 
the one disclosed. It seems difficult to 
believe that any responsible person could 
have made the mistake which occurred 
here, but, be that as it may, the Com¬ 
pany's answer is complete. The case is 
covered by the Risk-Note and this appeal 
must be dismissed. It is dismissed accord¬ 
ingly with costs. 

z.k. Appeal dismissed. 


RANGOON HIGH COURT. 

Civil Miscellaneous No. 96 or 1923s 

May 22, 1923. 

Present /— Mr. Justice Rutledge. 
TAKIR RAM KADWAR— 
Plaintiff 
versus 

M. N. SWA MY NAIDU— 
Defendant. 

Rangoon Small Cause Court Act ( VII Bur. of 
1920), 1.14 (s) —Suit for declaration and damages for 
wrongful concealment of property, nature of — Juris - 
diction of Small Cause Court . 


Merely asking for a declaration in a suit does 
not necessarily make it a suit for a decla- 
rat <ry decree within the meaning of section 14 (s) 
of the RaugOuii Small Cause Court Act. 

A suit fur a declaration aud damages based on 
the allegation that the defendant had wrongfully 
removed and concealed certain pr. petty which 
the plaintiff was entitled to attach in ex> eution <. f 
a detrsc does not fall within section 14 (5) of the 
Rangoon Small Cau>e Court Act and is not ex¬ 
cluded from the cognisance of the Small Cause 
Court. 

Mr. N. N. Sen, for the Plaintiff. 

JUDGMENT.—In th’s case the plaintiff 
tendered a plaint of the value, as regards 
Court fees, of Rs. 134, and, as the Deputy 
Registrar considered that the Small Cause 
Court, Rangoon, had jurisdiction, the plaint¬ 
iff’s Advocate has brought the matter to 
this Court, aud has argued that, as in 
his plaint he seeks for a declaration, his 
case is accordingly a suit for a declaratory 
decree, and that, as such, the jurisdiction 
of the Small Cause Court is barred by 
section 14 (s) of that Act. I am of opin¬ 
ion that, merely asking for a declaration 
in a suit, does not necessarily make it a 
suit for declaratory decree within the 
meaning of section 14(5) of the Rangoon 
Small Cause Court Act, 1920. This, in my 
opinion, applies to suits where only a de¬ 
claration is asked for. 

The plaintiff's real cause of action in the 
present case is one of tort as set out in 
paragraph 4 of the plaint, in that after he 
had got an order from the Court restoring 
his attachment of certain property, which 
had been removed owing to the plaintiff's 
default in not paying the fees for adver¬ 
tisement, the defendant wrongfully removed 
and concealed the property, so that the 
plaintiff was unable to re-attach it; and 
that, by reason of the defendant's so doing, 
the plaintiff suffered damage to the extent 
of Rs. 114. 

This is an action fox damages for tort, 
and there is nothing in section 14 of the 
Small Cause Court Act to deprive that 
Court 0 jurisdiction to enquire into 
his claim. 

For the plaintiff, it is alleged that; in 
enquiring into this claim, the Court is 
bound to ascertain and to enquire to 
whom the property belonged, as the de¬ 
fendant had put in aa application asking 
for removal of attachment on the ground 
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that the property belonged to him. I know 
of no provision of low which prevents the 
Small Cause Court from enquiring into 
who actually owned these few articles of 
pro >erty; and it would be in the highest 
degree inconvenient that the time of this 
Court should be taken up in investigating 
paltry claims to the value of Rs. 114, 
merely because the Advocate for the plaint¬ 
iff thinks that he is constrained to ask 
the Court for a declaration, or that the 
Court should be constrained to deny the 
Small Cmse Court jurisdiction in case such 
a claim is inserted in the plaint. 

L,et the pi vint be returned to the plaint¬ 
iff for presentation to the Court of Small 
Causes. 

Plaint returned. 

Z. K. 


CALCUTTA HIGH COURT. 

Ordinary Original Civil Jurisdiction 

Suit No. 2016 op 1920. 

January 29, 1923. 

Present: —Mr. Justice Page. 

JADAB CHANDRA MITTER and others 

—Plaintiffs 

versus 

ROMESH CHANDRA BOSE— 

Defendant. 

Solicitor and clien'—Fees disallowed ly Taking 
Officer—Solicitor, tight of, to ret.tin client's money. 

A So ioitor is entitled to retain such monjs of 
his client as, in accordance with the rulesr.f che 
Court, hs is entitled to claim against him. H*. has 
no right at all in law to retaia any sums aft-.r the 
Taxing Officer has disallowed them, without 
having made a successful application to the Court 
either on revi 'w, or on a reference or otherwise, to 
increase the sums allotted. Tp. 1024, cols. 1 & 2.] 

Mr. Zorab (with him Mr. S. N. Bmerjea), 
for the Plaintiffs. 


Mr. Langford James (with him Mr. B. K. 
Ghosh), for the Defendant. 

JUDGMENT. —This is a suit for the 
recovery of moneys paid to a Solicitor 
for and on behalf of the plaintiffs under 
an order of the Court. It arises in this 
way. The plaintiffs employed t he defend¬ 
ant to act for them as their Solicitor in 
certain proceedings, the plaintiffs succeed¬ 
ed in the proceedings in the first instance, 
and as a condition for stay of execution 
a sum of Rs. 4,000 was ordered to be 
paid by the unsuccessful party to Ihc 
defendant on his undertaking not to part 
with it until the hearing of the appeal 
was completed. The plaintiffs succeeded 
on the appeal, and this sum is stiff in the 
hauds of the Solicitor, the present defend¬ 
ant .. 

The only issue which I have to con¬ 
sider in this casi relates to certain fees 
amounting to Rs. 1,700 which were fees 
paid to Counsel, or alleged to have betn 
paid to Counsel, by the detendant. Those 
fees, I find as a fact, were discussed 
between the defendant and the plaintifjs 
before Counsel were brieied or the fees 
paid. I am quite satisfied, having heard 
the defendant in the box, and also one 
of the plaintiffs, that the delendant did 
tell the plaintiffs whom he was going to 
brief, that the plaintiffs were very' anxious 
to employ certain eminent Counsel who 
practised before these Courts, and that 
he informed them that, if they chose 
to retaiu these eminent Counsel, he would 
have to pay a fee w.iich would probably 
not be allowed on taxation. Nevertheless, 
they were very anxious, as is obvious 
from tne correspondence, to have the 
case thoroughly considered, and they 
were prepared to employ these expensive 
Counsel. I thiak that they knew what 
they were going to do, and that they 
were advised by the defendant that if 
they did employ those Counsel, tbe whole 
of the fees which were to be paid toth t m 
viould not be recovered on taxation. 
However, no written authority was sign¬ 
ed by the plaintiffs to enable the defend¬ 
ant to brief th *se Counsel. The def end¬ 
ant said that he d'd not obtain the usual 
written authority because they were rela¬ 
tions and friends and he trusted them to 
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pay wlnt was right and proper in the 
matter. 

Now. when taxation took place before 
the master, the whole of the items in 
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dispute (i. e., about Rs. 1,701) were in¬ 
cluded in the defendant's bill, ond the 
whole of the sums in dispute were dis¬ 
allowed by the Taxing Mister in the 
course of his taxation; no application 
lias been made to Court to review the 
decision ot the Master, no reference has 
bee.i made by the Master under rule 9 to 
the Court, and 110 application has been 
made by the defendant in respect of 
taese costs independently of a review 
Under r. 72 or a reference under r. 9. 
rhi allocaturs were passed by the Master 
as regirdi one set of co 5 ts on the 26th 
May 19 £7 and a; regards ano.her set of 
co.ts on the 22nd January 19^, several 
years ago. The defendant savs in this 
case : "it is perfectly true that I did not 
ob;ai fl an ord d r of the Master for pay- 
men" of those costs; I could not have 
doie so because the Master only had 
jurisdiction up to a certain amount, and 
th.se costs were in excess ot the amount 
over wh : ch he hid jurisdiction; but I 
could at any time, if I had chosen, have 
applied to the Court to grant me an 
order or at any rate to send back to the 
Master authority 1 or the Mister to grant 
such costs for Counsel as in the circum¬ 
stances the Master thought right, even 
although they were above the am>unts 
which the Master had jurisdiction under 
rale 32 to grant; but I did not take such 
steps; I just sat on the mnney, but now 
that I have been asked to return the 
money and an action is brought to re¬ 
cover the money from me, I can, if I 
choose, ask the Court to hold that this 
money is a disbursement on bebalf of 
the plaintiffs; aad that these moneys 
ought not to be re-paid by me to tue 
plaintiffs." A case was cited to me, 
which is Sailtndra Mohan Dutt v. Dha rani 
Mohan Roy (r), and it appears from that 
authority that the Court on an applica¬ 
tion made to it, is not bound to find 
that a written document, or a written 

agreement, has been signed by the client 

( 

(1) 69 lad. Cis. 823; 49 C< 618; 26 C. W. N. 
8 7 o; (1922) A. I. R. (C.) 402. 


authorising the Solicitor to brief Counsel 

n < f 1 wL ^ h ,S 111 excess of the amount 
allotted by the .Master. The Court as I 

understand the judgment, held ' that 
a hough the rules as t u a written docu- 
m ut being necessary were applicable to 
the jurisdiction of the Master, they did 
not in any way bind or restrict the Judge 
in the exercise of the unfettered jurisdic 
tion, which the Court held that he 
possessed to older such fees for Counsel 
to be allotted as he thought right. There¬ 
fore, the defendant was justified in sav¬ 
ing that m the event of an applicat on 
having been made by him. ne was „„t 
bound to prove before the Judge that he 
bad received in respect of those costs 
an authority m wr.ting signed by the 
Cent in that bebalf. But in that case 
although the Court held that the Court 
has an unfettered discretion to grant 
such a sum or special fees for Counsel as 
it thinks fit, it did not go the length 0 t 
saying that m every case or at any 
time the Court will grant an application 
mide by a Solicitor simlar to the one 
which this Solicitor says he is entitled to 
make in this case, because if you find 
as in the case which we are considering 
mw, that a Solicitor includes in the items 
of costs which he carries in these sums 
for Counsel, ;ie has submitted to the 
jurisdiction of the Taxing Master f 0 r the 
purpose of deciding what i s a proper 
sum tor the Taxing Master to allot i n 
respect ot these accounts, and having 

h % c , omes Ulider r * 7 Z > Chapter 
XXXVI. Rule 72 says that any party who 

is dissatisfied with the decision of the 
Taxing Officer as to any item or part 0 t 
any item which may have been objected 
to, may not later than seven days from the 
date of the decision or within such further 
time as the Taxing Officer or Judge 
may allow apply to a Judge in Chambers 
for an order to review the taxation as 
to the same items, and the Jud<*e miv 
thereupon make such order a s° to him 
may seem just but the Taxing Master's 
decision shall be final and conclusive as 
l \ ffters which shall not have been 
objected to in manner aforesaid. Now 
in this case all the items in questioA 
were carried on before the Taxing Master 
The Taxing Master coaridered them* and 
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la so far as the amount in question is 
concerned disallowed them. I do not find 
in the judgment which I have referred to 
that I am precluded in any way from 
1 olding that, where a Solicitor has elected 
to submit these items to the judgment of 
the Taxing Master, and that Taxing Master 
lias given a decision as to them, tliat he 
cannot several years afterwards apply to 
the Court, to increase the sums allotted, 
because, were he at liberty to do so, it 
would altogether destroy the effect of 
rule 72. If he could do so, then the last 
words of rule 72 would not mean what they 
say. The words of rule 72 provide that, 
apirt from an application to the Court 
within seven days, or such further time as 
may be allowed by the Court, the order 
of the Taxing Officer shill be final and 
conclusive as to all matters which shall 
not have been objected to in manner 
aforesaid. In this case, the Master having 
stiuck out those items, there has been no 
appeal, no application to the Court under 
rule 72 or un ler rule 9 or in any other way, 
with the result that under rule 72 the order 
of the Master has become final and conclu¬ 
sive as to those items. 

Now, how does that affect this action 
which I am now considering ? The 
defendant claims that he is entitled to 
reta n these moneys as being moneys 
which he has disbursed on behalf of the 
plaintiffs, and he says: “I may do. so 
apart altogether from the rules of taxation 
because as an agent I have disbursed 
moneys for my principals at their re¬ 
quest, aid I am entitled to recoup my¬ 
self from moneys in hand which otherwise 
I should have been obliged to return to 
the plaintiffs.” I do not think that that 
contention is a sound one,because, in my 
opinion, the effect of it would be that, 
provided that moneys were actually dis¬ 
bursed, it would aot matter whether such 
moneys were to be allowed c-n taxation or 
not. In any case, on the general principle 
of agency, if they were disbursed by an 
agent on behalf of principal, tlie agent 
would be able to retain moneys of his 
principal sufficient to cover such disburse¬ 
ments. That is not, in my opinion, a 
course open to a Solicitor. A Solicitor is 
entitled to retain such moneys of his 
clients as, in accordance with the rule of 


Court, he, being an officer of the Court, 
is entitled to claim against them and, 
therefore, the defendant can only retain 
such sums against his clients in this 
action as under the rules of Court he 
could be justified in claimiLg. I have 
already held that he has no right at all 
in law to retain any of these sums after 
the Taxing Master has disallowed them 
without having made a successful appli¬ 
cation to the Court either to review, or 
on a reference or otherwise, to increase 
those sums. No such application has been 
made and, in my opinion, he is not entitled 
to claim any of those sums which he is 
seeking to retain. He admits that, if he 
is not entitled in law tc claim these 
sums that he has no right whatever to 
keep them as against the plaintiffs, and 
the result will be that I hold that, as he 
has no right in law, having regard to the 
order of the Taxing Master, which is final 
and conclusive, to claim these sums as a 
Solicitor against his clients, be has no 
right to retain them as against the 
plaintiffs. Therefore, he will have to re¬ 
imburse the plaintiffs the amount of these 

fees. . - 

Under the circumstances there will be 

judgment for that sum, which is Rs. 1,700 
and a further sum of Rs. 1,724 which the 
defendant has paid into Court, making 
altogether Rs. 3,424- But I do rot pro¬ 
pose to make a judgment with costs be¬ 
cause it is clear that in this case the defend¬ 
ant, on the evidence before me, has in fact 
disbursed these moneys on behalf of the 
plaintiffs. 

There will be judgment without costs 


w. c. a. Order accordingly 
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CALCUTTA HIGH COURT. 

Civir. Rule No. igo of 1922. 

June 15, 19*22. 

Present :—Justice Sir Thomas Richardson, 
Kt., and Mr. Justice B. B. Ghose. 
The SECRETARY of STATE for 
INDIA in COUNCIL —Petitioner 

vcrsu s 

RAJ KUMAR MUKB.ERJEE and others 

—Opposite Pariies. 

Provident Funds Act (IX of 1897), 55. 2 (4), 4 
(*)—State Railway Open Line Code, Vol. II, 
Appendix /, j. '30 — Compulsory deposit, -whether 
liable to attachment after retirement of depositor — 

‘Discharged ’ meaning of. 

The word “ discharged ” in rule 30 of the 
Rules contained in the State Railway Open Line 
Code, Volume 1 1, Appendix I. does not necessarily 
mean dismissed, and is wide enough to include the 
case of a servant who has been permitted to retire 
or tkke his discharge, [p. 1025. col. 2.] 

A deposit which is received as a compulsory 
deposit continues to retain that character so long 
as jt remains in the fund and does not cease to be 
a compulsory dep sit merely on account of the 
discharge of the depositor from service within 
the meaning of rule 3 oof the Rules contained in 
the State Railway Op^n Line Code. Volume II, 
Appendix I, and, as such deposit, is not liable to 
attachment under the provisions of section 4 (1) 
of the Provident Funds Act. [p. 1026, col. 1.] 

Rule against an order of the Judge of 
the Court cf Small Causes at Sealdah. 

Mr. Gibbons , Advocate-General. Babus 
Dwarkanath Chuckerbu/ty and Surendra 
Nath Ghose, for the Petitioner. 

Babus Mohendra Nath Roy and Rupendra 
tnir Milter, for the Opposite Party. 

JUDGMENT. 

Richardson, J.—By our order dated 26th 
January 1922, Rule No. 515 of 1921, was 
made absolute on the footing that the 
amounts standing to the credit of W. J. 
Godfrey in the State Railway Provident 
Institution was attachable at the instance 
of the then petitioner Raj Kumar Muk- 
herjee, in execution of a decree for money 
which he had obtained against Godfrey in 
the Sealdah Court of Small Causes. In¬ 
asmuch, however, as the Rule was Unop¬ 
posed, there being no appearance for 
Godfrey and the Administrator of the 
Fund, to whom no notice of the Rule 
had been given, not being represented, 
liberty was expressly reserved to the 

«» 


lattei to come in and move to have the 
order discharged. In pursuance of the 
liberty so reserved, the present Rule was 
obtained ou behalf of the Secretary of 
State for India. At the hearing the 
learned Advocate-General appeared for 
the present petitioner, the Secretary ot 
State, and the learned Vakil, Mr. Mohendra 
Nath Roy, for the creditor. 

There is no dispute that the amount 
standing in the fund to Godfrey’s credit 
was not attachable so long as he wag 
employed as a servant of a State Railway. 
The question is whether the amount 
became attachable on his retirement from 
such service. 

It now appears that the Rules regulat¬ 
ing the General Provident Fund to which 
we were referred on the former occasion, 
do not apply t 0 the State Railway Pro¬ 
vident Institution, which is governed by 
the Rules contained in the State Railway 
Open Line Code, Volume II, Appendix I. 
Rule 10 of the General Fund Rules is, 
therefore, out of the way. The correspond¬ 
ing rule 30 of the relevant rules is other¬ 
wise framed and in the view w r e take gives 
rise to no difficulty. It is in these 
terms:— 

Neither compulsory deposits,, nor 
bonuses, i.e., money added by Government to 
compulsory deposits, nor the interest there¬ 
on standing at the credit of a depositor, 
whether in actual service, discharged, or 
deceased, con be attached by a Court of 
Law, but voluntary deposits and tht 
inrerest thereon standing at the credit of 
a depositor on any given date ar e free to 
attachment on that date.’ ’ 

It is conceded that the amount at God¬ 
frey's credit consists entirely of deposits 
which, when they were made, were “com¬ 
pulsory deposits" within the meaning of 
this Rule and of the Provident Funds 
Act. There is no question of any voluntary 
deposits. 

As to the word * 'discharged” it does 
not necessarily mean “dismissed." It is 
wide enough to include the case of a ser¬ 
vant who has been permitted to retire or 
take bis discharge. 

Tne question is whether rule 30 is in 
accordance with the law on the subject, 

The Civil Procedure Code, section 60 
(1) [ft), exempts from liability to attach- 
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meat "all compulsory deposits and other 
sums ip or derived from any fund to which 
the Provident Funds Act, 1897, f° r fh e 
time being applies in so far as they are 
declared by the said Act not to be liable 
to attachment ”, 

That leaves the matter to be controlled 
by the Provident Funds Act and rule 30 
seems merely to express the draftsman’s 
view of the result of sub-section (1 ) of the 
section 4 of that Act (IX of 1897 as 
amended by Act IV of 1903). The ques- 
tioa turns on that sub-section, the mean¬ 
ing of which, apart from any difficulty as 
to the term "compulsory deposits/’ is 
clear enough. "Compulsory deposits/' it 
says, "in any G>vernment or Railway 
Provident Fund shall not be liable to any 
attachment under any decree or order of a 
Court of Justice in respect of any debt or 
liability incurred by a subscriber to, or 
depositor in, any such fund, and neither 
the Official Assignee nor a Receiver ap¬ 
pointed Under Chapter XX of the Code of 
Civil Procedure shall be entitled to, or 
have any claim on any such compulsory de¬ 
posit.” The words are quite plain, and 
general. N'o "compulsory deposits’’ are 
attachable. 

But then it is argued that these deposits 
with which we are concerned, though they 
wefe compulsory deposits when they were 
made and so long as Godfrey continued in 
the Railway service, ceased to be compul¬ 
sory deposits when he retired. The argu¬ 
ment is based on the definition in section 2 
(4) of the Act and on rule 22 of the 
Rules. 

As defined in the Act "compulsory de¬ 
posit” means "a subscription or deposit 
which is nit re-payable on the demand, or 
at the option of the subscriber or depositor, 
and includes any contribution which may 
have been credited in respect of, andan 7 
interest or increment which may have ac¬ 
crued on, such subscription or deposit 
under the Rules of the Fund.'' 

Rule 22, so far as it is material, is as 
follows:—• 

" Saving with the particular sanction of 
the Government of India, no compulsory 
deposit or bonus shall be withdrawn ex¬ 
cepting— 

\i) on the decea se of the depositor ; 

m oh his leaving the pirf>Iic service.*’ 


The contention is that if the Act and 
rule 22 be read together, Godfrey's de¬ 
posits became re-payable on his demand 
when he left the public service and there¬ 
upon were automatically removed from the 
category of compulsory deposits. 

In my opinion that is a mistaken con* 
struction of the statutor} r definition. The 
definition speaks with reference to some 
fund in which the deposit is made, and, 
asit seems to me, it crystallizes the nature 
of the deposit at the t'me at which it is 
made. A compulsory deposit is a deposit 
wh’ch goes inlo the fund as a compulsory 
deposit and is at that date received and 
classified as such. It is conceivable that 
the Rules of a Fund might subject the 
general right of withdrawal conferred by 
such a rule as rule 22 to restriction or 
condition so that the whole amount at 
a depositor's credit might never become 
freely payable or re-payable on his de¬ 
mand. But quite apart from fhat, a depo¬ 
sitor presumably continues to make com¬ 
pulsory deposits till he dies in service or 
retires, and I can see no ground for a 
different classification of such deposits, or 
a diffeient description being applied to 
them after his d fc ath or retirement. In other 
words, as long as the deposits subsists in 
the fund, so long, at any rate, both as matter 
of legal construction and in the common 
and ord nary way of speaking, they are 
properly and correctly described as com¬ 
pulsory deposits. If that be so, under 
section 4 of the Act, they are not liable 

to attachment, . 

Though there is no dec sion binding on 
us, the question is not free from authority 
and the view I have expressed is support¬ 
ed by the judgment of Sir Lawrence 
Jenkins, C. J in Veerchand v. B. B. & 

C I. Railway (1) the facts of which are 
on all fours with the facts of the present 
case. The case cf Miller v. B. B. & C. 

I Railway (2) on which reliance has been 
placed for the creditor, was there cited but 
was not followed. I am content to adopt 
the brief statement of the learned Chiei 
Justice. The " deposit", he said "when it 
was made, was not re-payable on demand, 


(1) 29 B. 259; 6 Bom. t- R- 

(2) 5 Bom. L* R. 454 at P* 458. 
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and, therefore, at that time was a 'com¬ 
pulsory deposit’ and hiving once acquired 
that character with the attendant conse¬ 
quences, it continued (in my opinion) to 
retain it.” 

I have dealt witlithecose on the footing 
that no distinction exists between the de¬ 
posits made by the depositor himself on 
the one hand and the contributions in 
respect of those deposits and the interest 
or increment accrued o.i them on the 
other. I have assumed that there is a 
sense in which these pecretions to 
the original deposits can be said to be 
"re-payable’ ’or “not repayable’' on the de¬ 
mand of the depositor. I do not forget, 
however, that Sir Lawrence Jenkins, C. J., 
found an argument on the frame of the 
statutory definition. If a word be inter¬ 
preted as meaning one thing and includ¬ 
ing another and a different thing, the mean¬ 
ing of the word as first defined would 
seem to be enlarged so as to include 
the second thing. It is as if the Legis¬ 
lature had said the word shall mean and 
include (i) the first thing and (2) the 
second th-ng. In the view suggested for 
the creditor, therefore, on the depos tor’s 
death or retirement, a distinction might 
have to be drawn between the deposits 
made by the depositor h’mself, then re pay¬ 
able on his demand, and the additions to 
those deposits, to which the limitation of 
not be ng re-payable on h:s demand was 
never applicable or essential and which 
must, therefore, be understood as coming 
otherwise within the m e anig of the term 
“compulsory deposit." The learned Chief 
Justice concluded:—"I do not suppose it 
was ever intended that the fund should 
as to part be, and as to part not be, a 
'compulsory deposit.' " 

As to the cases in this Court, in Seth 
M.inm Lai v. Gatnsford (3) t ^e 
main question decided was that the 
fund there in question, which had been 
established by the Corporation of Calcutta, 
was subject to the Provident Funds Act. 
It is not clear whether the subscriber 
whose deposits it was sought to attach, 
was or was not at the time in the employ 
of the Corporation. 


In Iliudlcy v. Jo Vltava In Miirwari (.j) 
the Provident f und was that of the Host 
Indian Railway. '1 lie depos tor had died 
and a decree for money had been obtain¬ 
ed against his father as his legal repre¬ 
sentative. An attempt made in the course 
of executing the decree to attach the 
amount standing to the credit of the de¬ 
ceased in the lund, was frustrated by 
Rankin, J. “Whether,’’ said the learned 
Jud,e “the c-mpl vee is in the service or 
out of the service, whether he be alive 
or deid, his share is un.ittachable in the 
hands of the institution." That decision 
is in point and the general ob R enations 
which the learned judge makes oa the 
nature of these fund-; may also be usefully 
refeired to. For if tlere be any doubt 
as to the meaning of the Act it is per¬ 
missible to have regard to the state of 
things to which the Act was intended to 
apply, the conditiors in which it would 
operate, and the class of peisons which it 
was intended to benefit. 

In the result this Rule must, in my 
opinion, be made absolute. Our order 
dated 26th January 1922 in Civil Rule 
No. 515 of 1921 should be discharged, 
and if the amount standing to the credit 
of W. J. Godfrey in the Railway Provi¬ 
dent Institution has 1 ten attached or re¬ 
attached by the Sealdah Court of Small 
Causes, the attachment should be with¬ 
drawn. 

Ghose, J. —I am of the same opinion. 
The Provident Funds Act seems to be an 
instance of fragmentary legislation as 
it does not provide for all the circum¬ 
stances under which the sums standing 
to the credit of depositors are payable 
and complications haveati s en in the de¬ 
cision of the case on account of the rules 
framed from time to time for the adminis¬ 
tration of the fund and the resolution of 
the 29th of July 1919 to which our atten¬ 
tion was drawn. Rule 10, with reference 
to which we had decided the case at the 
revious hearing, has now been shown to 
ave been excluded in its operation 
regards subscribers to the State Railways 
Provident Fund. Rule 30, which is appli- 

(4) 54 Ind. Cas. 43t»i 46 C. g6aj *>4 C. W. N. 
288. 



( 3 ) 35 C. 641: 12 C. W. N. 633. 
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cable to servants employed on State or to the policy of the Act on which argil- 


Railways has been relied on by the learned 
Advocate-General. Undr this rale the 
money in deposit is not liable to attach¬ 
ment. It is contended on behalf of the 
creditor by Babu Mohendra Nath Roy 
that this rule is ultra vires of the Act. 
His main contention is that the money wai 
not a compulsory deposit when it was 
sought to be attached pndreference was 
made to rule 22 which provides, amongst 
other thing*, that no compulsory deposit 
or bonus shall be withdrawn except on 
the depositor leaving the public service. 
It is urged that when the money is pay¬ 
able 0.1 the employee leaving the sei- 
vice, it is payable on his demand, and 
it, ther e c ore, ceag e stobe a compulsory de- 
pesit within .the definition in section 2 
(4) of the Act and is consequently liable 
to attachment. Th e observations of Russel, 
j., in Miller v. B. B. & C. I. 
Railway (2) are relied on in suport 
of this argument and it is contended 
that the case of Vecrchand v. B. B. & C\ 
/. Railway (1) wh ; ch is a decision on 
thi qu:tion in controversy was wrongly de¬ 
cided and ought not to be followed. 
It may be observed in passing that there 
was an appeal from the decision of Russel, 
J., but the Court of Appeal apparently 
xaf rained from expressing any opinion on 
this question (See Vetrehand v. B. B. & C. 
1 . Rati way (r).] 

It seem to me that the money in de¬ 
posit is included within the definition of 
•‘compulsory deposit" in the Act. The de¬ 
posit was not re-payable on the demand or 
option of the subscriber, but was payable 
only under certain circumstances. In my 
opinion it cannot b e said that the deposit 
was payable on demand by reason of the 
fact that it became payable under the rules 
on one of the events happening afterwards, 
and that the character of the deposit that 
it was not repayable on demand remains 
unaltered. Hence it is not excluded from 
the definition of compulsory deposit. The 
money, therefore, is not liable to attach¬ 
ment under the provisions of section 4 ( 1) 
of the Provident Funds Act. In this view I 
should follow the decision of Jenkins, C. J., 
in Varchand v. B.B. &C. J. Railway (1) 
and I need not refer further to the rules 


ments were addressed to us. 

I agree in the order proposed by my 
learned brother. 

z. k. Rule made absolute. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Miscellaneous Civil Appeal Iso. 15 of 

1922. 

January 20, 1922. 

Present; —Mr. Kanhaiya Lai, J- C. 
HAUSLA BAKHSH SINGH —Appellant 

versus 

RAJ BAKHSH SINGH and another— 

Respondents. 

Civil Procedure Code (Act V of 1908), s. II 
Expl. VI. O. VII. r. 4— Representative suit — 
Community of interest—Frame of suit Plaint— 
Hindu Law—Joint family— Properly acquired by 
collateral succession, whether joint Jamtly property 
Manager, whether can sue or be stud. 

In order to make Explanation VI to section 11 
of the Civil Procedure Code applicable to a case 
there ought to be a community of interest claimed 
on the strength of a common title and the claim 
must have been made in good faith for the enforce¬ 
ment or defence of that oommon right on be¬ 
half of all persons having such common interest. 
The common interest may rest on the existence 
of a joint family, in which that interest as vested. 
or may rest on a joint title otherwise obtained. 

[p. 10.2 0, col. 2.J ... , 

Where a person who claims joint pxoperty sue# 

in a representative capacity in assertion of a 
common title he has to state under O. VIA, 
r. 4 of the Civil Procedure Code that he has 
taken the necessary ateps to enable him to sue in 
that capacity. W : here he sues to enforce his per¬ 
sonal right against persons only seme of whom he 
impleads, know ng, that others are interested in 
denying his title or axe in possession, without 
stating the capacity in which the persona who axe 
actually impleaded, are sued, those who are not 
made partus are not bound by it unless the 
persons impleade d act in a representative capaaqr 
and proftss to defind a common title in good fai b 
on behalf of themselves and their 10-owners. 

fp. 1030, coL x.l . _ 

Property inherited by right of collateral s ® cc ^*" 
sion cannot be treated as joint family property in 
respect of which the manager as such can sn 
or be sued so as to bind the rest of the amUy« 
[p. 1030, col. 2.1 _ _ 

Hardwar v. Earn Milan, 4*Ind. Cas. 8x2; 4 °* 
If. J. 5 $y. 20 O. c. 37*1 foljoted. 
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Miscellaneous appeal against a decree 
of the Additional Subordinate Judge, 
Fy/.abad, dated the 3rd of August 1921. 

Mr. Niantit Ullah, for the Appe'lant. 

Mr. Ram Prasad Varma, for the Respond¬ 
ents. 

JUDGMENT. —The dispute in this case 
relates to the property of Bodh Singh 
who died in January 1916. On his death, 
mutation of names was effected in respect 
of his property in favour of Raj Bakhsh 
Sin^h and Sarabjit Singh, his cousins and 
M it hum Singh and Rampal Singh, the 
sons of a decea sed brother of Raj Bakhsh 
Singh and Sarabjit Singh. The defendant, 
Bachan Singh claims to be the legitimate 
son of Bodh Singh. He objected to the 
entry of the names of Raj Bakhsh Singh, 
Sarabjit Singh, Mathura Singh and Ram¬ 
pal Singh; but his objection was dis¬ 
allowed. 

Subsequently, he filed a suit against 
Sarabjit Singh, Mathura Singh and Ram- 
pil Singh, for the recovery of the dis¬ 
puted property. The suit was referred to 
arbitration and an award was made by 
virtue of which Bachan Singh was recog¬ 
nised to be the son and legal heir of 
Bodh Singh and the property of Bodh 
Sinih was awarded to him. 

Before the institution of that suit, Raj 
Bakhsh Singh, the present plaintiff had 
joined the Army i/ibour Corps and he 
was serving under War conditions when 
Bachan Singh got the above decree against 
Sarabjit Singh, Mathura Singh and Ram¬ 
pal Siagh, and in execution thereof, obtain¬ 
ed p>ssession over the disputed property. 

The present suit has been filed by the 
plaintiff to contest the right of Bachan 
Singh to succeed to the property of Bodh 
Singh. He denies that Bachan Singh is 
the son of Bodh Singh. The Court of 
first instance did not go into that question 
and dismissed his suit on the ground that 
the decision in the previous suit was 
binding on him though he was not a party. 
The lower Appellate Court held otherwise 
and remanded the suit for a trial on the 
merits. 

It is not disputed that, except during 
the period when the plaintiff was out on 
field service, he has been living jointly 
with his brother, Sarabjit Singh and his 
nephews Mathura Singh and Rampal Singh 


and that they ail formed a joint family 
of which Sarabjit Singh was the manager. 
The property which the pin ini iff ci ? im s 
to have inherited from Bodh Singh by right 
of collateral succession was not, however, 
joint family property and the contention of 
the lower Appellate Court is that, in respect 
of that property, the bead of the joint 
famijy as sue], possessed no right 0 f 
management and any proceedings taken 
against him in regard thereto cannot 
bind persons who were not parties to 
th^se proceedings under section 11, Ex¬ 
planation VI of the Code of Civil pro 
cedure. Explanation yl provides that, 
where persons litigate bo)ia fide in respect 
of a private right claimed in common for 
themselves and others, all persons in¬ 
terested in such right shall, for the 
purposes of that section, b e deemed to 
claim under the persons so litigating. 

Iu order to make that Explanation 
applicable, thereoughtto be a community 
of interest claimed on the strength of a 
common title and the claim must have 
been made in good faith for the enforce¬ 
ment or defence of that common right on 
behalf of all the persons, having such 
ccmmon interest. The common interest 
may rest on the existence of a joint 
family, in which that interest is vested, 
or may rest- on a joint title otherwise 
derived. 

There is nothing, however, to show that 
Sarabjit Singh, Mathura Singh and Ram¬ 
pal Singh were sued in a representative 
capacity or that they had filed a defence 
in assertion of a common right on behalf 
of themselves and the present plaintiff. 
On the other hand, they pleaded tlat 
the present plaintiff was a necessary patty 
to that suit, that he was in military 
employ and that the suit should not be 
maintained without his being made a 
party or heard in his absence (Exhibit 
If). Th« reference made to arbitration 
did not, therefore, bind persons who were 
no parties to that suit (Exhibit A). The 
award did not determine whether the 
present plaintiff was a necessary party to 
the suit and whether the suit could have 
been heard in his absence (Exhibit A2). 
Had the present plaintiff been made a 
party, it is obvious that the hearing of 
the suit would have been adjourned under 
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section 6 of the Indian Soldiers Litigation 
Act fIX of 191S) for the period prescribed 
after the plaintiff Led ceased to serve 
tinder War conditions or until re¬ 
presented in the suit by a duly authoris¬ 
ed agent. The defendant-respondent cannot 

be allowed to defeat the provisions of 
that law by having deliberately omitted 
to implead him, although he knew that 
his name was also entered in the revenue 
papers (Exhibit 9) and to seek lo bind him 
indirectly b}* relying on the provisions of 
Explanation VI of section 11 of the Cede 
of Civil Procedure. His conduct in ex¬ 
cluding the present plaintiff from the suit 
cannot be deemed to be a bona file attempt 
to enforce a title against persons interest¬ 
ed in defending it. Order I, r. 5 of the Code 
of Civil Procedure, requires that all persons 
should be joined as defendants against 
whom any right to relief in respect of or 
arising out of the same Act is alleged to 
exist, whether jointly or severally, where 
if separate suits were brought agamst 
such persons, any common question of 
law or fact would arise. OrderI.r. 9, pro¬ 
vides that no suit shall be defeated by 
reason of the non joinder of parties and 
the Court may, in every suit, deal with 
the matter in controversey as regards the 
rights and interests of the parties actual}' 
before it. The position of a person against 
whom the possession of certain property 
is claimed is by no means s ; milar in 
every . respect to that of a person who 
claims joint property on behalf of h m- 
self an I his co-sharers or in a representa¬ 
tive capacity in assertion of a common 
title. Where he sues in a representative 
capacity, he has to state under O. VII, 
j 4t that he has taken the necessary steps 
to enable him to sue in that capacity. 

Where lie sues to enforce his personal 
right a gainst persons only some of whom 
he impleads, knowing, that others are 

interested in denying his title or are in 
possession, without stating the capacity in 
which the persons who are actually im¬ 
pleaded, are sued, those who are not 
made parties are not bcunQ by it unless 

the persons impleaded act in a represent¬ 
ative capacity and profess to defend a 
common title in good faith on behalf of 
themselves an* their co-owners. 


The property now in dispute was not 
joint family property held by the manager 
on behalf the joint family. It was prop¬ 
er ty claimed to have been inherited by 
the present plaintiff and certain other 
persons by right of collateral succession 
and, as poined out in ffardwar v. ]da*n 
Milan (1), it cannot be treated as joint 
family property in respect of which the 
manager as such could sue or be sued *0 
as to bind the rest of the family. 

The appeal, therefore, fails and is die- 
missed with costs. 

Z. K. 

Appeal dismissed. 

(1) 42Inch Cas. 812; 4 o. L. J. 5 6 5 ; 20 O. C. 271. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1500 of 1920, 

January 8, i9 2 3* 

Present:— Mr. Justice Wajmsley and 
Mr. Justice B. B Ghose. 
DARAPALI SADAGAR—Plaintiff— 

Appellant 


versus 

NAJIR AHMED—Defendant 

respondent. 

Construction of ^d^Uase-Bour.dary desetip- 

>n of—Reference to map—Inaccuracy—False 

As*soon*as there is an adequate and sufficient 
•fmitiou with convenient cenainty, of what • 
tended to pass by a d<cd, any snbseqnent 
rroncons addition wiil not vitiale it. [p. 103 f 

1 Llewellyn v. Earl of Jersy, M"? 1 • j' 

3 3; 12 2. J. Ex. 34j»I R- *• 569; *52 * f 

>7, Lyle v. Richards, (’866) i H. L. 222. 35 
. J. Q. B. 214; 12 Jur. (K.s.) 947: '5 L- *• *• 
teller v. W aim shy. (i 9 Q 5 ) * Ch 164; 74 £ £ 
h. 475; 93 b. T. ‘,741 53 W. R. * 

LeSVs'o^Snligvotis portion® of a 

-anwrl to the plaintiff and cefend cr rih«d as 
»ch least the boundary lute was describedL 

iow n in the settlement map. In the ™ 
path wa- dtpicud where the 
as shown. On the spot the 
vay towards the plaintiff s portion 
kTitirl trv linci 
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Held, that the mistake in the map with retard 
to the position of the gopath was nutily a lain- 
description and the parlies w<re bound by the 
boundary line as shown in the map. [p. 1031 , 
col. 2.] 

Appeal against a decree of the Dis¬ 
trict Judge, Chittagong, dated the 27th 
February 1920. 

Messrs. J. C. Roy and N. K. Bose , for 
the Appellant. 

Messrs. M. N. Roy and P. C. Sen . for 
the Respondent. ' 

JUDGMENT. 

Ghoge, J. —This appeal arises out of a 
dispute between grantees of two con¬ 
terminous plots of land within the 
khas n\ah al of Government. Plaintiff 

was given lands in the south and 

defendant lands in the north, the 

grant to both parties being from the 
year 1312 B. S. The dispute is regard¬ 
ing the boundary line between the par¬ 
cels. The Courts below have decided 

against the plaintiff. Hence Ibis appeal 
by him. The question depends upon 
the construction of the leases v»ith re¬ 
gard to the boundary line. In the lea§e 
of the plaintiff the land is thus describ¬ 
ed—" land lying within the boundaries 
as shown in the map which is in the 
settlement papers and appertaining to 

the Sadar khas tnahal, etc." and again 
in the schedule as ”4 drones 14 kanis of 
land in ^ No. 17121/3796 of the present 
survey, etc/’ The defendants’ land is 
similarly described in his lease, "land 
lying within the boundaries as shown in 
the map which is in the settlement 
papers, etc." and in the schedule as 
it 1 drone 5 gandas of land in all 
coveted by dag No. 1742/137Q7 of the 
present survey, etc.” It is admitted that 
the reference to the map in the leases 
has this effect, that it should be treated 
as incorporated in the leases and form¬ 
ing part of the documents. If things 
Stood alone, there would have been no 
question that each party would be 
entitled to the dag as shown in the map 
as forming his parcel and the boundary 
line would have been the line drawn 
in the map. In the map, however, at 
the place where the boundary line has 
been drawn a gopath has been depicted 
but as a matter of fact there is no 

gopath in the locality. There is, how¬ 


ever, actually a gopath in existence fur¬ 
ther to the south of the boundary 
line ns drawn in the map. Plaintiff’s 
case is, that notwithstanding the fact 
that a gopath has been shown near the 
boundary line which does not exist 
there, he is entitled to all the lands 
up to the line as drawn in the map, with¬ 
out reference to the actual site of 
the gopath. He further urgeB that 
the gopath not having been described as 
the boundary, the mistake in the map 
as to the true position of tie gopath is 
immaterial and no enquiry should have 
been directed as to its exact situation. 
The contention of the defendant on 
the other hand is that the gopath 
having been depicted in the map, 
where the boundary line was drawn 
it was the clear intention of the 
parties that the boundary line should 
be at the place where the gopath 

actually is, and that the boundary 
ought not to be the line as drawn in 
the map. The question is not free 
from difficulty, but in my opinion having 
regard to the authorities the plaintiff's 
contention should prevail. The manner, 
most beneficient to the defendant. In 
which the lease of the plaintiff may 
be read incorporating the map, seems 
to me this, ‘‘land lying within the 
boundaries as shown in the map and 
near the northern boundary line is a 
gopath The map is referred to in the 
leases not for the purpose of showing 
the site of the gopath, which is not 
mentioned at all but for the purpose 
of. showing the boundary lines, and the 
mistake in the drawing of the gopath at the 
place is immaterial. Even if there had 
been a description in the lease of the 
gopath in the manner I have stated, that, 
in my judgment, would not have affected 
the boundary as marked In the map, 
as it would be merely a false descrip¬ 
tion—a mere false demonstration, which 
does not effect that which is already 
sufficiently conveyed. The well-known 
rule is " as soon as there is an 
adequate and sufficient definition, with 
convenient certainty, of what is in¬ 
tended 10 pass by a deed, any sub¬ 
sequent erroneous addition will not vitiate 
it”: Parke, B„ in Llewellyn v. Earl ef 
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Jersey (1). In Millor v. WahnaUy (a) 
there was a conveyance of land, the 
exact dimensions being stated in the 
parcels and marked on a plan and 
stated to be "bounded on the we§t 
by the seashore/' which was not a 
fact. The majority of the Court of 
Appeal held that the latter words 
must be rejected. In Lyle v. Richards 
(3), the boundary of a leasehold was 
described as, "a line drawn from J. V/s 
house to a bound stone", and the de¬ 
scription of the parcels wa* followed by 
the words, " which said premises are 
particularly delineated by the map on 
the back of this sett." On this map 
the boundary line appeared to be drawn 
from the northeast corner of the house. 
The position of the house itself was in¬ 
correctly represented in the map. It 
was held that the map was a part 
of the description and that the boundary 
line must be taken as drawan on 
the map. The reasoning of thcae cases 
appear to me to be applicable to the 
case before us. In my judgment the 
northern boundary of plaintiff's land is 
the line drawn on the settlement map, 
and the fact that the goputh is errone¬ 
ously delineated there does not affect the 
question. Jn this view, on the report 
of the Commissioner appointed for re¬ 
laying the map which has not been 
objected to the plaintiff would be en¬ 
titled to 7 kanis 2 ganias out of the 
disputed land, and the northern boundary 
of plaintiff’s dag would be the line 
drawn by the Commissioner in accordance 
with the settlement map. 

A question of limitation was raised by 
the defendants but as the leases of 
both parties commenced from 1312 
there does not appear to be any sub¬ 
stance in it, and no reliance can be 
placed by defendant on possession 
prior to that date in support of his 
plea. 


W (1843) II M. & W. 183; 1* L. J. Er. *43* 
83 R. R. 569; * 5 * R. R. 767. 

(*) (*905) * Ch. 1641 74 I,. J. Ch. 4751 93 I* 
*.574; 55 W. R. 581 ; ai T.I,. R. 591. 

(3) (*866) I H. I*. 222; 35 I,, j, Q. fi; *14; X* 

Ju». (w. s.) 947; 13 L. T. 1. 




I would, therefore, set aside the deefet 
of the Court of Appeal below and 
decree the appeal in the terms let 
forth above with cosls in all Courts. 

Walmsley, J.—I agree. 

Appeal allowed. 

z. x. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 326 connect*© 

with No. 3a 7 op 1922. 

June 5 # J 9 22 * 

Present! —Mr. Justice Lindsay 
and Mr. Justice Kanhalya Lai. 

KUNJ BEHARI LAL and another— 

Pi, aintiefs—Appe wants 

versus 

ABDUL H ADI —Defendant— 
Respondent. 

Agra Tenancy Act (II o/ipoi),s. 165 U.JP* 
Land Revenue Act (III of 1901), s. 36-—Co- 
sharers — Suit for profits against Lambaroar— 
Negligence, whether question of fact or lau~—£x- 
prop rietary rent, assessment of—Duty of Lambaidar 
— C oil ecti 071 made by unauthorised pets on—Liability 

of Lambardar. ( 4 . 

In a suit fer profits under section 165 the 

Agra Tenancy Act, against the Lambardar, the 
question of the 1 e gligrnee of the Lctt.baraar is a 
question of mixed fact ai d law which is open to 
review in second appeal, [p. 1033, col. i.J 

Under section 36 of the U. P. Lana Rev«nu e 
Act it is not the exclusive duty of the Latr.bardar 
to apply for the assessmei t of ex propiiet. 1 j rent, 
and if such rent is net assesfed tl e co-sfcaxeis are 
as much to blame as the Lambardar. [p. 1034* 

C °Where such rent has not been assessed it cinrot 
be taken into accouni in a suit for profits against 
the Lambardar . ror is the Lambardar liable for 
a collection made by en unauthoiised person who 

had no right to make it. 

Second appeal from a decree of tne 
Additional District Judge, Mcradatad. 

Messrs. Iqbal Ahmad , R. K. Malauy* 
and K. N. Malaviya, for the AppeUW. 

The Hon'ble Mr. Raza All , fo* the Re¬ 
spondent. 

JUDGMENT.— These appeal, afire cat 
of two suits for profits brought y 
plaintiffs, Kunj Behat. ial and Bsldto 
prasad. In both cases Ite defendant 

Abdul Hadi is the Lambardar. 

It appears from the evidence on rec£d, 
and is also admitted by Counsel here. 
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that the two plaintiffs and the defend¬ 
ant joined together in purchasing the 
village in execution of a decree. They 
bought the pro petty fora sum of Rs. 141. 
It seems that the proprietors were per¬ 
sons whose estate was very heavily en¬ 
cumbered and this probably accounts for 
the small sum which was paid for the 
purchase of the property. 

The plaintiffs came into Court suing for 
their share of the profits for the years 
conesponding to 1916, 1917 and i*) 1 ?* 
The defendant joined issue and the result 
of the trial in the First Court was that 
the plaintiffs were given decrees, the learn¬ 
ed Assistant Collector assessing the sum 
which was due to them on the gross 
rental of the village. 

The reason why the Assistant Collector 
did this was that in his opinion ti e de¬ 
fendant Lambardar had been guilty’ of 
negligence and, therefore, not entitled to 
have the profits assessed upon the actual 
collections for the years in suit. 

In appeal the learned District Judge 
has differed from the Court of first in¬ 
stance and has come to a finding that in 
the peculiar circumstances of the case the 
defendant Lambardar was not guilty of 
negligence which rendered him 1 able to 
have the account tor profits taken up on 
the gross rental. 

The first ground which has -been taken 
in both the appeals (the grounds in both 
the appeals are identical) is that theleamed 
Judge of the Court below was wrong in his 
finding regarding this question of negli¬ 
gence. 

It has been ruled by this Court that in 
cases 01 this kind the question of negli¬ 
gence is a question of mixed tact and law 
which is open to review in second appeal. 

The reasons given by the learned Judge 
in support of his finding are (1) that the 
collections made by the Lambardar amount¬ 
ed to 70 per cent, of the present assets, (2) 
that the situation of the parties was a 
peculiar one inasmuch as they were recent 
purchasers of this property and that their 
tenure of the property was precarious in¬ 
asmuch as the estate whichthey purchased 
was very heavily encumbered. 

In these circumstance the learned Judge 
agreed with the plea put forward by the 
defendant that the plaintiffs could not 
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reasonably expecthim to incur large expen* 
diture in litigation against the tenaits of 
the village without the plaintiffs them¬ 
selves taking a share and contributing to 
the costs of bringing suits. 

There is evidenwe on the record which 
appears to indicate that the work of col¬ 
lecting rents in this village is not an easy 
one, and we further notice that a con¬ 
siderable area oi ihe village is still held by 
the ex-proprietors who set up the claim 
that they were entitled to hold theje lands 
as sir lands. 

Havijig regard to the admitted facts of 
thecase it seems to us tl at we ought not 
to disturb the finding of the lower Appel¬ 
late Court on this question of negligence. 
The points which were brought to the nolice 
of the learned Judge are really rot in 
dispute ami, in the circumstances, we are 
not prepared to sav that in this case the 
defendant Lambardar is proved to be guilty 

of any default which in Die circumstances 
ir.ieht prcpeDy be called negligence. 
We th'11 k that the learned Judte was 
entitled to say that in the circumstances 
the defendant has discharged his duty r.s 
far as it was reasonably possible for him 

to do. 

The next question we are asked to con¬ 
sider in these appea’sis with respect to the 
the rents of ex proprietary lands. The 
learned Judge for certain reasons given in 
his judgment was of opinion that in as¬ 
sessing the profits divisible between the 
parties the rent of the lands held in ex- 
propritary tenure should not betaken into 
account. According to the Judge it would 
he unreasonable, in face of the cx zemin- 
da *s contention that they were in pio- 
prietarv possession of these lands, to ex¬ 
pect a ’ Lambardar unsupported by bis fellow 
co-sharers to sue the ex-zemivdars lor rent. 
This is not a very good reason which the 
learned Judge gives. There is, however, a 
much stronger reason apparent from the 
facts which are before us. It appears 
that although mutation bad taken place, 
and the names of the new purchasers of 
this village had been brought on the 
Revenue Records, no steps had been taken 
to obtain the assessment of rent upon the 
very large holding which still remains in 
possession of the ex-proprietoxs. 
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It is useless for the plaiutiffs to argue 
that the Latnbardar is solely to blame for 
this. That is not the ease. Under sec¬ 
tion 36 of the Land Revenue Act the rent 
of these ex- proprietary holdings ought 
ordinarily to be assessed at the time of 
the mutation proceedings and under sub¬ 
section (4) of the same section it is pro¬ 
vided that if for any reason an order as¬ 
sessing the rent is not passed at the 
time of mutation then an application can 
be made either by the landholder or the 
tenant or any co-sharer directly interested 
in the matter to have the ex-prop e rietary 

rent assessed. . 

We do not think it is the exclusive 

duty of the La'mbardar to apply for the 
assessment of ex-proprietary rent and if 
this has not been assessed, as it obviously 
has not been in this case, then the plaint¬ 
iffs are just as much to blame as the 
Lambardar. We may further joint out 
that inasmuch as no rent has been assCsi- 
ed on these land# no suit for arrears 
would lie. This disposes of the point re¬ 
garding the claim for a share of the ex- 
proprietary rent. 

The thiid point which ha* been argued 
before us is with respect to a sum of 
Rs. 25. According to what is stated in the 
judgment of the learned District judge 
this sum of Rs.25 in dispute was collect¬ 
ed in 1324 F. by a person not authorised 
to collect it. It appears that the person 
who got possess'on of this sum of money 
was a lady named Hassanara who is t e 
wife of one of the ex-proprietori; and 1 
further appears from ceitain evidence on 
record that ihis sum came into her pos¬ 
session by the sale of certain trees. situat¬ 
ed in the village. If this lady claiming to 
be a co-sharer sold these trees and pocket- 
ed the money, we very much doubt 
whether for the purposes of a suit of this 
kind the sum realised in the manner by 
her ought to be treated as collections for 
which the Lambarduf would he liable to 
account to the other co-sharers. So far 
as we can see this lady is not a co^sharer 
at all and the proper remedy of the pre¬ 
sent co-aharers would seem to be to join 
together and bring a suit in the Civiz 
Courts for the recovery of this sum which 
hai been misappropriated by thepreson in 
question. We think the Judge wa* right 
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in not taking this sum of Rs. 25 into 
account in assessing the profits payable to 
the piaintiffs in the suits. So far, there¬ 
fore, as the appeals are concerned we find 
that there is no reason to interfere with 
the judgment of the Court below. 

Cross-objections have been filed by the 
defendant. One of the points raised is 
that the Courts below were wiong in their 
statement of the Government revenue of 
the village. It seems that the plaintiffs 
gave one figure and the defendant gave 
a lower figure, and the patwari, who pro¬ 
bably knows more than either of the pai- 
ties, gave a figure which the Couits below 
have accepted. We have no reason to 
believe that the patwari was likely to be 
mistaken in such an important matter. 

The other matter which is raised in 
cross objections is that the Courts below 
ought to have allowed the defendant cer¬ 
tain costs amounting to Rs. 9*1-0 which 

had been incurred in ejecting ceitain ten¬ 
ants. Copies of the decrees are on ti e re¬ 
cord which support the case that a sum of 
Rs. 9 was spent by the defendant Lambaidar 
in ejectment cases against certain tenants. 
These costs were aw* rded to him by the 
Revenue Court but they were incurred 
all the same. In the circumstances we 
think the plaintiff ineach case is liable 
to be debited with one-lhird of this sum, 
{. c., Rs. 3 in each instance. The result, 
therefore, is that the appeals fail and are 
dismissed with costs including in Ihis Court 
fees on the higher scale, if any. The 
cross-objections are allowed to the extent 
that the sum awarded in each instance by 
the Court below will be reduced by Rs. 3. 
We make no order as to costs regarding 

the cross-objections. 

ApP**ls dismissed 

Z« K« 
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BHULU IK® V. JATINDBANATH S*N. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2152 of 1919. 

February io,1022. 

Pretent *—Justice Sir N. R. Chatterjea, Kt., 
and Mr. Justice Pearion. 

BHULU BE G—Defendant No. i— 

Appellant 

versus 

JATINDRA NATD SEN and others— 
Plaintiffs—Respondents . 

Civil Procedure Code ( Act V of 1908). 0 . XXI, 
r. 93 —Execution of decree—Delivery o) possession 

—Symlolical possession, effect of. 

The deliver v of symbolical possession to an 
auction-purchaser or to a pers t ,n claiming nndt r 
him operates as the delivery of actual possession 
as against the judgment-de bter and gives a lr ^- h 
start of limitation even in a case coming und< r 
O.XXl.r. 95, of the Civil Prooedure Code. [p. 

1037 . c ob 1 0 

Case-law discussed. 

Appeal against a decree of the Sub¬ 
ordinate Judge, Second Court, Howrah, 
da ted the 15th August 1919. reversing that 
of the Munsif, Second Court at Ullubena, 

dated the 21st February 1918. 

Babu Sarat Ch. Mukherjee, for the Ap- 

pellant. 

Mr. Asitatijan Chatter]ee, for the Re¬ 
spondents. 

JUDGMENT.— The property in dispute in 
this case is alleged by the platntiff to have 
belonged to one Khoda Buksh and held by 
the defendant No. 1 as tenant under him. 
Certain heirs of Khoda Buksh obtained a 
decree for rent against the defendant 
No. I and in execution of the decree put 
up the property to sale. The defendant 
No. 6 purchased it on the 13th June 1904. 
Formal possession was taken by the pur¬ 
chaser on the 29th April 1905 and in Sep¬ 
tember 1910, he conveyed the lands to the 

plaintiff. 

The suit was for establishment of the 
plaintiff's title and for recovery of posses- 

The defence inter alia was that the prop¬ 
erty did not belong to .Khoda Buksh nor 
did the defendant No. 1 hold it under 

him as tenant. A question was also raised 

whether one Ohijuddin Ahmed had a °ne- 
third share in the propert> . 

With regard to the last question, the 
learned Subordinate Judge came to the 
conclusion that there was some nithkar 


property in which Ohijuddin had one- 
third share. 

So far as the disputed property was 
coi.cfrned, the learned Judge on a con¬ 
sideration of the evidence came to the 
conclusion that the property belonged to 

Khoda Buksh alone. 

The next and the main defence was that 
the defendant No. 1 had been in posses¬ 
sion for more than 12 years inspite of the 
auction-purchase by defendant No. 9 and 
that, therefore, the plaintiff's sut was 
barred bvlimitation. It appears, os statfd 
above, that the auction-purchaser obtained 
only formal possession through Court. 
That was within 12 years of the suit. 

It is contended before 11s by the 
learned Plea !er for the del end ant- 
appellant that where the property sold 
is not in the possession of tenants or 
other persons entitled to occupy the same, 
the purchaser must obtain actual posses¬ 
sion, and symbolical possession delivered 
in such a case cannot give the purchaser 
afresh start for limitation. 

The question whether symbolical pos¬ 
session operates, as between the deciee- 
holder and the judgment-debtor, as actual 
possession, was considered in two Full 
Bench decisions of this Court. In the case 
of Jii'oubundhu Mookerjee v. Ram Chunder 
Bysack (1), it was laid down that delivery 
of possession by going through the process 
prescribed by section 224 of Act VIII of 
1859 is the only way In which the decree 
of the Court awarding possession to the 
plaintiff can be enforced ; and a s , in con¬ 
templation of law. borh forties must be 
considered as being present at the time 
when the delivery is made, socb delivery 
must as a gainst the defendant, be 
deemed equivalent to actual possession. 
To the same effect is the decision in the 
case of Joggobundhu Muter v. Purnanund 
Gotsami ( 2 ). In these two cases, however, 
the only possession which could be de- 
liTered was symbolical possession because 
the land was in the occupancy ol 

tenants. 

It has accordingly been contended on 
behalf of the appellant that, that prin¬ 
ciple cannot apply to a case where the 

(1) 3 C. 58413 C. Li R. 5481 3 Shome L* R. 
f IndDeO.(N.B.)W 

{*) 16 C. 13 °; 8 Indi De«i (Ns 8.) 350; 
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decree-holder or purchaser could obtain 
actual possession aud we have been iefer- 
red to the cases of Shoteenath Mookherjee 
v. Obhoy Nund Roy (3) and Maha dev 
Sahharam Parkar v. Janu Namji Hatley 

( 4 ). 

In those cases, it was held that the 
delivery of merely formal possession of 
immoveable property (in the cases where 
the property is not in the possession of 
a tenant or other person entitled to oc¬ 
cupy the same), to a purchaser at a Court 
sale cannot prevent limitation running in 
favour of the judgment-debtor where the 
latter remains in actual possession. 

These authorities are no doubt in favour 
of the appellant, and the view Inken in 
these cases at one time was taken in some 
other cases in this Court. S©2 the case 
of Peatee Mohun Poddar v. Jugobundhu 
Sen (5). though in som* other cases a 
different vie w was taken [see AsudulLah 
v. Shaik Akbar All (6) and Mahomed 
Wali v. No or Buksh (7)]. Some of the 
cases on the point were considered by 
Birch and Mitter, JJ., in Utnbicfta Churn 
Goopta v. Madhub G ho sal (8) and the 
learned Judges held that formal posses¬ 
sion given to a decree-holder by an 
officer of the Court in execution of his 
decree is sufficient to give him a fresh 
ctuie of action and, notwithstanding that 
he may never have obtained actual 
possession he or his assigns may sue to 
recover possession at any time within 12 
years from the time when such formal 
possession, was given. The learned Judges 
dissented from the view taken by 
Atarkby, J., in Pearee Mohun Poidaf v. 
Jugobundhu Sen (5), as being opposed lo 
the decision of the Judicial Committee 
in Gunga Goblnd Mundnl v. Bhoopal 
Chunder Biswas (9), where their Lord¬ 
ships observed that the decree and 
execution put an end altogether to limita- 


( 3 ) 3 C. 331; 5 Ind. Jut. 136; 9 Ind. Dec* (w. 9.) 

•29. 

(4) 14 Ind.Cft*. 447J |6 B. 37$; 14 Bom. Zr. R s 

(5) 94 W.R.418. 

(6) 7 W. R. 60. 

(7) 93 W. R. 127. 

(8) 4 C. 8.70J 4 C. I#; R. jsj 4 Ind. Jut. z8oj 2 
2nd. D e c. (*. s.) 531. 

(9) X 9 W. R. ioij 9 Suth, R* C, J<7$o. 
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tion, and that it was immaterial whether 
the decree-holder obtained actual possession 
or not. It may be pointed out, however, 
that in the case before the Judicial Com¬ 
mittee, the property was in the possession 
of tenants. 

In a later decision, the same view was 
adopted. In the case of Lokessur Koer 
v.Purgun Roy (10), Garth, C. J., was 
of opinion that the plaintiff having been 
put in possession under the decree by an 
officer of the Court, the form in which 
possession was given was quite immaterial. 
He said: “All that was necessary was 
for the officer of the Court to go upon a 
portion of the land, and give^ the plaintiff 
possession of that portion in respect of 
the whole; and any formal mistake which 
may have been made by the officer in the 
mode of giving possession could r.ot pre¬ 
judice the plaintiff/' It was accordingly 
held following the decision in Juggobundhu 
Mookerjee v. Ram Chundet Bysack (1), 
that as between the parties to the suit, 
formal possession operates, in point of law 
and in feet, as a complete transfer, of 
actual possession from the one parly to 
the other. 

This principle was followed in the case 
of Shama Char an Chaitcrji v. Madhub 
Chandra Mookerji (11), where the learned 
Judges held that the delivery of formal 
possession in execut on of a decree for 
possession gives a cause of action against 
a defendant who remains in occupation 
of the premises, which may b e enlorced 
in a regular suit. 

Then in the case ef Hart Mohan Shaha 
v. Baburali (12), where the auction-pur¬ 
chaser who had obtained symbolical pcs- 
Bession brought a suit for possession of 
land within 12 years of the date on which 
he obtained symbolical posiess'on, it was 
held that the suit wa« not barred. Mac- 
lean, C. J., observed as follows;—“Be 
that'agit may, we have the fact which 
cannot be got over, that possession, call it 
symbolical possession if you will, wss 
given by a Civil Court in this case to the 
plaintiff, and in the case of Lohtssuf 


(10) 7 c. 4181 3 Ind. Dec. (n. s.) 819. 

( 11 ) ii C. 93; 5 Ind. Dec (N. S.) 8ao# 

(ia) 24 C, 7151 la Ind. Dec, (*,*«) l* 4 5 6 7 8 9 i 
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Kotr v. Purgun Roy (ic), it was laid 
down that the lormal possession given by 
a Civil Court under an execution operates 
in point of law and of fact, as between 
the parties, as a complete transfer of pos¬ 
session from one party to the other. 

......It may be that it was wrongly 

given by reason of the tact that actual 
possession ought to have been given under 
section 318 of the Code, but still posses¬ 
sion w^s given to the plaintiff by a Civil 
Court ; and, under the circumstances, it 
seems to me that the period of limita¬ 
tion must begin to run from the date of 
that possession being given." See also 
Mir Waztuddin v. Deoki Nan dan (13), 
where th e learned Judges considered the 
question whether the auction-purchaser 
at a sale for arrears of revenue h?s 12 
years from the date on which formal pos¬ 
session is delivered to him bv the 
Collector. 

So far 9 s our Court is concerned, all 
the later decisions are in favour of the 
view taken by the lower Court. 

In the Madras High Court, the view 
taken by this Court has been adopted. 
See Govlnd Bidiraji Bhukta v. Ahella 
Venkata Sasirula (14), where it was 
held that the delivery of symbolical pos¬ 
session, e v en though erroneously made, i.e. 
even though made under circumstances 
which do not make section 319 applicable 
operates to give the person so put in 
possession a fresh cause of action audio 
place the judgment-debtor in the position 
of a trespasser. 

The Allahabad High Court has also 
taken the same view; see Jagan Nath v. 
Milap Chand (15). 

The Bombay High Court, as staled above, 
has taken a different view in the case of 
Mahadev Sanharam Parkar v. Janu Namji 
Hatley (4), but the weight of authorit3 r is 
in favour of the view that symbolical 
possession as against the judgment-debtor 
operates as actual possession and gives a 
fresh start of limitation even n a ca»e 
coming under section 318 corresponding in 


1 *3) 6 C. t. J . 47* at PP* 4 ®r. 4 8 a» 

14} 17M.L J. 5 «S. 

,if) »8A. 7aa; 3 A* Irf J, 3<>41 A.. W N; (190#) 

• *Js 


O. XXI, r. 93, of the present Code. We 
must accordingly hold that the suit is not 
barred by limitation. 

It has been contended by the learned 
Pleader for the appellant'that c ve n if 
this principle can be availed of by the 
auction-purchaeer. the plaintiff being a 
benamidar cannot take the benefit of the 
principle. 

But the defendant No. 6 was the certi¬ 
ficated purchaser and the plaintiff claims 
under him. In these circumstances, we 
think that the principle applies to the 
plaintiff also. 

. The learned Pleader attacked the find¬ 
ing of the learned Subordinate Judge on 
he question of title of Xhoda Bukhsh. 
There is evidence in support of the finding 
and the finding was arrived at upon a 
consideration of the whole evidence. 

We think, in these circumstances, that 

the appeal must fail and is dismissed with 
costs. 

1 * • K. 

Appeal dismissed. 


COMMISSIONERS 

COUBT. 

Second Civil Appear No. i 40 -B of in 2r 
„ July 15, 1922. 

Pf6S6fit7 -Mr. Prideaux A T c 

SUBHANAI/I—Defendant-—'" 
Appellant 

versus 

BODUIrAI# AND ANOTHER—PLAINTIFFS— 

Respondents. 

Transfer of Property Act (I V of 1882) * 

Fraudulent transaction—Plaintiff whai £ 13 - 

-Mortgagc to pay off dcbts~Pay£'r?^ 
creditors Mortgage , whether can be challenged, 

In a case under section 34 of th* 

property Act, it must be shown that thl^l*** e° { 
th..*b for . valuable ccuridlratton. 
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purpose of defeating or delaying creditors, and 
should be known to the transferee as such. 

[p. I°39. c 0 l. i.J . 

A transfer to pay off some creditors to the 
exclusion of others is not fraudulent. 

Appeal against a decision of the Addi¬ 
tional District Judge, Akola, dated the 19th 
March 1921. 

Mr. D. W. Kathalay, for the Appellant. 
Mr. A. V. Kkare , for the Respondents. 
JUDGMENT.— The facts of this case 
are that the plaintiffs sue on a registered 
mortgage-deed dated 4 *^ March it) 15 exe “ 
cuted by one Ruklnnai, widow of Mahadec, 
for Rs. 300. A house that was sold was the 
subject matter of the mortgage. A suit 
was filed on the same mortgage by plaint¬ 
iffs against Rukhmai, Suit No. 156 of 
1917 on the file of tho Subordinate 
Judge, Basim. A conditional decree was 
passed therein on the iStb March 1918 
and mide final on the 10th May 1919* 
The plaintiffs took out execution, but 
faded to get possession of the mortgaged 
house as the defendants were found to 
be in its possession: hence the present 
case. The house originally belonged to 
one Kondai; on her death it is admitted 
that her sole heir was Rukhmai who 
executed the mortgage in suit to liquidate 
Kondai's debt to the plaintiffs. The de¬ 
fendant's case is that after the mortgage 
in suit one Chunnilal Kishanlal Mar war i 
had obtained a decree in Suit No. 1 '3 ?f 
1915 and attached the same house in 
execut on of a simple money-decree. It was 
sold in execution of the decree and pur¬ 
chased by one Sheodan Singli who in turn 
sold it to the defendant No. 1; tbe second 

defendait was a tenant of the first de¬ 
fendant. It was urged for the defendant 
that the house was the property of Kondai 
who died on the 3*st Octobor 1914* 
Chunnilal obtained a decree against 
Kondai's estate and it was in execution 
of the decree that the house was put to 
auction and sold and was purchased as 
already stated by Sheodan Singh, the pre¬ 
decessor in-t.tie of the previous defendant. 
It was contended that the defendant thus 
claims the property through Kondai and 
not through Rukhmai who had no right 
to mortgage the property. Ignorauce of 
the mortgage in suit was affected, and it 
was argued that as the date of the mort¬ 




gage was only one day previous to the 
decree in Suit No. 103 of 1915* th e 
mortgage appears to be a fraudulent o* 
bogus transaction. The case went to trial 
on the following issues:— 

1. Did Rukhmai execute the mortgage 
in suit for the debt due by Kondai ? 

2. Is the mortgage genuine or is it 
bogus as alleged by defendant No. I ? 

3. Could Rukhmai execute the mort¬ 
gage in su it ? 

4. Can plaintiffs sue twice on the same 
mortgage deed. If not, is this suit main 
tamable ? 

5. Can plaintiffs claim more than 
Damdupat under the circumstances of the 


suit ? 

6. To what reliefs are plaintiffs en¬ 
titled ?" 

The Trial Judge came to the following 
findings. Rukhmai, the heir of Kondei; 
executed the mortgage in suit for debts 
due by Kondai. The mortgage in suit 
was genuine and not bogus. On the 
death of Kondai her brother's widow. 
Rukhmai, took possession of Kondai s 
property and satisfied that lady's debts. 
Rukhmai had power to execute the mort¬ 
gage in suit. The plaintiffs could not 
sue twice on the same mortgage against 
the same defendants, tut the present de¬ 
fendants were no parties to the former 
suit which was filed against Rukhmai . 
hence the present suit was maintainable. 
The plaintiffs coold not claim more than 
Damdupat as the parties to the moi ' 
gige are Hindus and the present suit 
bated on a mortgage ; noi were the de¬ 
fendants liable to pay the costs of the 
former suit. A preliminary decree for 
Rs. 600 with proportionate costs wa« 
passed against defendant No 1. * 

^ On appeal the question, whether Rukhma 
executed the mortgage in s\nt 
answered in the affirmative. Due a 
tion of th$ mortgage was held established, 
as also was the passing of due considera¬ 
tion. The appeal was dismissed. 

It is not here disputed that Rllk , 
was the heir of Kondai. but it 13 urged 
that the mortgage was voidab:““ 
section 53 of the Transfer of 
Act. It being a fraud on "editors. *£ 
argummt is that the mortgage was exe 
cuted to defeat Chunnilal s decree 
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to be coming, which decree iliould have 
been satisfied out of the property itself. 

Now the consideration of the mortgage 
was practically all money due by Kondai 
and I do not see how Rukhrnai could 
be prevented from satisfying the claims 
of certain of Kondai’s creditors to the 
exclusion of others, and she bv this 
mortgage defrayed certain of Kondai’s 
debts. The fact that there were other 
debts due by Kondai, debts that could 
be recovered by suits against Kondai *s 
property, does not affect the case. In 
the present case the auction sale really 
took place ^subject to the mortgage, 
for Chunnilal s debt was not a secured 
one. and if Chunnilal liked to bring the 
house to sale without mentioning the 
fact of the mortgage, possibly being 
unaware of it, any purchaser of the 
house would be bound by the legal mort, 
gage existing on it. The fact of the 
mortgage having been executed does not 
itself imply that its execution was made 
to defeat creditors. The more natural 
interpretation would be that as the prop¬ 
erty was left by Kondai, and there is 
no evidence to show that nothing but 
this house was left, the mortgage was 
executed to S 3 tify the claims of some 
of the creditors. There is authority for 
the view thit in cases under section 
53 » Transfer of Property Act, it must 
be shown that the transfer though for 
a valuable consideration, was for the 
purpose of defeating or delaying creditors, 
and should be known to the transferee 
as such. It is not shown in the present 
case that the mortgagee knew that the 
present transfer was with the object of 
defeating other possible claims against 
Kondai’s estate. The arguments advanced 
in this Court ar e new. 

For the reasons above given I am of 
Opinion that there is no force in the present 
appeal. It fails and is dismissed with 
costs. The appellant will pay the respond¬ 
ers' costs. 

Appeal dismissed. 

K. S. D. 
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PATNA HIGH COURT. 

Second Civil Appeal No. 707 0*1920 

Auguit 1, i 93I . 

JwaIa Prasa d, Acting 

JAM UNA RAI— Defendant—Appellant 

versus 

RAMTAHALI# RAUT and others_ 

Plaintiffs—Respondents 

Court-fee— Mortgage-suit — Interest pendente 
£ ° f ~ *Pt> ejl -Court- fcc p ayabl l 
Plaintiffs instituted a suit to enforce a mort¬ 
gage and paid Court-fees on tbe principal sum 
plus interest at the bond rate up to the date of 
the suit They also claimed interest pendente 

litc and future interest up to the date Q f rl!f c 
t.on. Their suit was dismissed. A J 'S 

and paid the same Court-fces o u the menu r£ndum 

appeal as they had paid on the plaint Th“ 

Appellate Court decreed the suit a „d to the sum 
claimed in the plaint added a sum by way “ 
interest at the bond rate fr (J m the date of T,dr 

t0 °t f in T- e -- In " "onfap'afr UP 

t i h % t th . e P la,nt, tfs were bound to pay 
additional Court-fees on the amount of jnt. rett 

pendente hie awarded by the lower Appellate 
Court, [p. 1040, col. 2.] "ppcijate 

Srinivcisd Row v. Ram as wo mi Chetti, 10M. L. T 
144. Ramosatni v. Subbasami, 13 M. 508- a Tnd 
Dec. (n. s.) 1066, distinguished. 5 ' 4 Iud * 

Second appeal from a decree of the 

April ! iO20 UdSe ' Darbanga ' date d the ist 

Uz.Janak Kish ore, for the Appellant. 

Mr. Mi. Hasan J an , for the Respondent. 


JUDGMENT 

Jwa’a Prasad, Acts. C. J._The learned 
Vakil for the respondents disputes the 
view taken by the Stamp Reporter that 
there is a deficiency on the part of the 
respondents with respect t 0 the C 0 urt- 
fee payable by them in the lower Appel- 
late Court to the extent of Rs a The 
respondents were pontiffs i n th e’ c “ 
and instituted the suit to enforce a mort 
gage claiming Rs. 757-3-3 principal, with 
interest at the bond rate up to the date 
of the suit. They also claimed interest 
pendente let* and future interest up to the 

d v te v 0f J ea 'i? ation at the rats entered in 
the bond. The suit was dismissed bv the 

Munsif. They appealed t 0 the nfstrict 

Judge, paying a Court-fee o n the a f 0 £- 

sald 3am ° f Rs- 757 - 3 - 3 , which they 
paid On the plaint. The lower Appellate 
Court reversed the decision of the 
and decreed the plaintiffs' suit 
casts in both the Courts. X to iuterT.t 
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the decree directed that Interest was to 
be paid at the bond rate up to the date 
of grace, which was six months from the 
date of the decree, namely, ist April 
1920. There was also direction as to 
future interest up to the date of pay¬ 
ment. 

The lower Appellate Court prepared the 
decree stating the principal to be Rfl. 311 
and interest at the bond rate of 2 per 
cent per annum up to the 8th September 
1918, the date of filing the plaint, making 
a total of Rs. 757-3-3* upon which Court- 
fee was paid on the plaint as well as on 
the memorandum of appeal. To this sum 
the lower Appellate Court added in the 
decree a further sum as interest at the 
bond rate from the date of the plaint up 
to the date of its decree, namely, ist 
April 1920. This sum came up to Rs. 117-3 
no Court-fee was paid by the plaintiffs 
upon this additional sum added in the 
decree. 

It may be conceded that the suit hav¬ 
ing been dismissed the plaintiffs were 
entitled to value their appeal at the sum 
of Rs. 757-3-3 claimed in the plaint in res¬ 
pect of the principal and interest up to the 
date of filing the plaint and they were not 
bound to value the future interest, which 
they claimed from the date of the suit up 
to the date of realization, or to pay any 
Court-fee thereunder, as was held in Sriitt - 
vasa Row v. Ramxtwami Chctti (1) a fl d 
R'lmasami v. Subbusami (2). But in the 
present case the plaintiff obtained a decree 
not only for Rs. 757-3-3 a t which they 
had valued their appeal and which they 
had claimed in the plaint but for a larger 
sum, namely, Rs. 874-6-3 which was arriv¬ 
ed at by adding Rs. 117-3-0 as interest 
from the date of the suit, up to the date 
of the lower Appellate Court's decree. The 
plaintiffs cannot contend that this sum 
has been wrongly entered in the decree 
as there is no cross-appeal on their behalf. 
This is not, therefore, an unascertained 
sum but has now been specified. in the 
decree and the plaintiffs are entitled to 
reoover it by mere execution of the decree. 


CASKS. {xp*3 

It has been well-settled, that the 
plaintiff-decree-holder seeking to enforce 
a decree directing payment of future 
interest, is bound to pay the Court-fee 
upon the interest claimed by him in 
execution for which no Court-fee was 
paid in the suit. There can hardly be 
any doubt that a mortgagee seeking to 
enforce the mortgage and praying to 
recover the amount due thereunder has 
to pay Court-fee not only upon the Bum 
decreed but also upon the interest that 
becomes due to him subsequent to the 
decree and which he claims in the 
execution. It is also obvious that the 
lower Appellate Court was not bound and 
should not have passed a decree for a 
larger sum than that claimed by the 
plaintiffs in the memorandum of appeal 
unless, before the judgment was pro¬ 
nounced, an amendment of the memo¬ 
randum of appeal was allowed and proper 
Court-fee paid in Percival v. Collector of 
Chittagong (3). The plaintiffs accepted the 
decree of the Court below and it appears 
that the decree was signed by the Pleaders 
of the parties. The value of the appeal 
was, therefore, admittedly increased, by 
adding to the decree, the amount of 
future interest from the date of the 
institution of the suit to the date of the 
lower Appellate Court's decree. The 
plaintiffs are, therefore, bound to pay 
additional Court fee and the view taken 
by the Stamp Reporter appears to be 
correct. 

The deficit Court-fee having just been 
paid, the appeal will be heard. 

Ross, J.—I agree. 

z. X. 

(3) 30 C. 316. 


(x) xo M. It. J. I44. 

(s) sb X. 3081 4 Ind.D«e, (if. S.) xo 6 B. 
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Appear from the Patna High Court. 

' December 20, 1922. 

Buckmister, Sir John 
Edje, Sir Lawrence Jenkins and 
> _ Lord SiL esen. 

’ A ani JAGDAMBA KUMAR!-— 
Defendant—Appeei^nt 

versus 

Thikur WAZIR NARA 1 N SINGH— 
Plaintiff— Respondent. 

s ** 1,1 f:* L ijj~ Joint family — ImpartibU estate— 
of estate* ■*' '° W C ^ :cUd ~~ Inco »“, whether forms part 

f *V* col “P e t«nt to a member of a joint family 
P arate . bim.ielf from the family by a clear 
un j-l l,a y oC ai intimation of his intention to 

imrf.rHK? thj f J s a,so true with regard to an 
*“f* rt J, ble * s **te bjt as in that c »se the person 
separating forfeits his chance of inheriting the 
wnole ofc ic estate by survivorship, it requires 

(P iu 8 42 e col Ti e ' l ° establish such separation. 
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G* r a Pai v - Sadashiv DU undiraj. 37 Ind. Cas. 

r^ , r I ° 3 i :2 « C,Wl N * IuS 5 -' 4 A. L. J. 

2 m T ’J 8 i 12 N - L - R - Ir 3 ; (1916) 

* M ‘v U r* J- 65: 18 B om. E. R. 6>i; 4 h. w. 114; 

(P C) kL°J ; 3 ^‘Y- U J o 455; 43 I. A. i 5 r 
v a C > ' 1 ' Kzwol Naln v. 51/1-/1. 40 Ind. 

a 7 * J C VV V 49 ? 45 A <r hL SSt * 2 P - L - W * 
T 7, d « L ‘ t 98o: 43 * Ar - J- 4 2 » 19 Bom. 

6 I? w* * 26 C# W- IuI; (1 9 r 7 ) M. W. N. 514; 

6 L. W. 330; 44 I. A. 159 (P. C.l, followed. 

i UC j me from aai impartible estate, when 
recexv-’d, does not form an accretion to the 
ordinal property but is the absolute property of 
the owner of the estate. ( p . 1042, col. 1] 

i 1 Kum^ri Debi v. Jagadlis Chun diet 
Uhxbal, 29 C. 433; 29 I. A. 82; 6 C. W. N. 490; 4 

8 Sir - P C J - I 05 < P - C >- 

Sfabjit Parlab Bahadur Sah* v. Indarjit 

T?of* P A B \v a £ Ur u aht ’ 27 A - f ° 3 at P-^ 53 : 2 A. E.J. 

'p* c* 4 * f 44, /*“*» Pet shad Singh v. 

7 yy.*Zr P fr had bltl 8 h ‘ 20 nid. Cas. 73; 3 5 A. 391; 

7 C. W. N 1029; 14 AT E. T. no; 25 M. E. J. 

34 ; (1913) W. N. 030; 18 C. E. J. ioo; ir A. L. 

I o 5 » a S U *# I '‘ R, |? iJ, - X6 °* C - 2I<3; 4 ° I- A, 
l. ^hMurtazx Husain s Khan v* Mohammad 
rosin All Khan 30 lad. C*s. ^ ^ 552; M 4 

^° 2 ; I ^ A< f* IoS3: lS -Bom, E. R. 884; 

t T^ 1 * • 8 ° 4: ( I9t6 ) 2 M - W. ;n^ 555 , 25 c. E. 

J* x * 19 O. C. 290; i P. L. VV. i• '21 C. W. N 

/p°’p 4 u' i I# ‘ ,w * 5381 43 I. A. 209 

l«» C.), distingu shed. . 

Appeal- against the decision of Mr • 

Justice Chapman and Mr. Justice Roe, i n ’ 

F.A. No-456 of 1911, dated the 31st . 

January 1917, modifying that of ,the . Sub-' ‘ 

ordinate Judge, Hazaribagh,,.dated . the ' 

X8th September 1911. y. : , 

Mes^-s. Dc Gruyther t ,K.Cs. Raikb and 

Patot, ios the Appellant, • 

66 


Messrs. Du tine, K. C. t and Kenworthy 
Brown, for the Respondent. 

JUDGMENT. 

Lord Buckmaster.—Tbe appellant in 

tb’s case is the widow of Raja Saroda 
Narain. The respondent is the nearest 
mile agnate of the deceased, being the 
son of one Nilkantha Narain, the original 
plaintiff in the suit, who was the son of 
Bharath Singh. The proceedings were 
instituted for the purpose of establishing 
the title of the plaint if: to an estate 
known as the Serampore Raj or gaddi and 
certain moveable and immoveable property, 
cash and securities which had been pur¬ 
chased out of the income of that estate. 
The questions With regard to the estate and 
the monies and property representing the 
investments from this income are distinct, 
and need to he separately considered. 
They have both been decided adversely to 
the appellant, with the exception of the 
claim to certain Government securities 
which will be more specially referred to 
hereafter. Serampore Raj or gaddi is in- 
partible, and the family is governed by 
the Mitakshara Law. If there hsd been 
no division of the family the property 
would have passed to the plaintiff, but 
it is asserted that Bharath Singh separat¬ 
ed from his father in his lifetime, and 
that consequentl}’ neither he nor the 
plaintiff was joint in estate with Raja 
Saroda Narain. 

Now, the facts upon which the alleged 
separation is based have been concurrent¬ 
ly found by the two Courts, and are no 
longer the subject of dispute. The argu¬ 
ment properly open to the appellant is not 
upon the facts themselves, but that these 
facts, when accepted, do establish sepa¬ 
ration. The facts are these ; The village 
of Chow rah was granted at a date not 
precisely ascertained but many years ago 
by the then Raja to the plaintiff's 
father Barath Singh by way of main¬ 
tenance on a mokurari grant at a nominal 
rent.- The plaintiff’s father, who died in 
1879', does not appear to have gone to 
reside at Chowrah, but the plaintiff went 
there about 1885. when the then Raja 
was a-minor and his estate was under 
the management of the Court of Wards. 
The effect of this change of residence 
necessarily effected a separation in food 
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and mess. The High Court hold distinctly 
that there was no separation in religion, 
and the learned Subordinate Judge holds 
that there was no separation beyond the 
Separate living in the maintenance village 
and the consequent separate messing. 

The cases of Girja Bai v. Sadathiv 
Dhundiraj (1) and Kauai Nain v. Budh 
Singh (2) are clear decisions that it is com¬ 
petent to a member of a joint family 
to separate himself from the family b\ a 
clear and unequivocal intimation of his 
intention to sever and this is also true 
with regard to an impartible estate but 
as in that case the person separating 
forfeits his chance of inheriting the whole 
of the estate by survivorship, it requires 
strong evidence to el tab lish such sep ra¬ 
tion. 

The latter case in Kawal Nain v. 
Budi Singh (2) illustrates this. It was 
there found that the separation relied 
on was a complete separation in wor¬ 
ship, in food and in estate; and, 
further, there was good reason for the 
complete separatio*, and that consequently 
the requisite evidence was forthcoming. 
In this case these conditions are lacking, 
and th-ir lordships aft unable to think 
that there has been any misapplication 
of the principles of law which regulate 
this question, and the findings of fact 
are sufficient to defeat the appellant's 
claim. 

The second question gives rise to greater 
difficulty. It appears that Raja Saroda 
Narain, when he inherited the estate, was 
a minor. The estate was then placed under 
the custody of the Court of Wards, On 
hii obtaining majority the Raja entered 
into possession and appears to have manag¬ 
ed the estate with care and skill. Towards 
the end of his life misfortune overtook him 
and he became insane. His estate was 
once more placed under the custody of 


(1) 37 Ind. Casi 3* 1 ! 43 C. 10315 20 C. W, N. 
*0831 14 A. I,. J. 822j 20 M. I,. X. 78; 12 N. It. 
K. X13; (1916) 2 M. W. N. #3j 18 Bora. L. R. 
62x54 b. W. 114; *4 C. It. J. 3071 31 M. It. J. 
4555 43 I. A. I5X (P. C.). 

(a) 40 lad. Cas. 286j 39 A. 4965 15 A. It. J. 58*1 
a P. h. W. 371 a* C. W. N. 986; 33 M. b. J. 
4*i x 9 Bom. It. R. 642 1 26 C. It. J. xoi; (19x7) 

vV, n . 3x41 f hi W 33Q| 44 I. AC.)g 
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the Court of Wards, and so remained 
until his death in 1907. 

Originally the estate waa in debt, and a§ 
there is no evidence of any acquisition of 
property f rom other source, it follows that 
all th? estate possessed by the Raja other 
than the impartible Raj was derivedfrom 
the income of the Raj itself. In tbe end 
this income produced very considerable 
property. There were certain villages, cer¬ 
tain mortgages— usufructuary and other¬ 
wise—sums due on bonds and decrees, 
Government promissory-notes to the ex¬ 
tent of two lacs, and other moveable and 
immoveable properties. With the excep¬ 
tion of the Government promissory-notes 
the whole of these have been award¬ 
ed to the plaintiff upon the ground that 
they represented an accretion to the estate 
and descended with it. Their Lordships 
think that this conclusion is wrong, 
and that its error is due to the idea that 
the produce of the impartible estate na¬ 
turally belongs to and forms an accre¬ 
tion to the original property. In fact, 
when the true position is considered there 
is no accretion at all. The income when 
received is the absolute property of the 
owner of the impartible estate. It differs 
in no way from property that he might 
have gained by his own effort, or that had 
come to him in circumstances entirely dis¬ 
associated from the ownership of the Raj. 
Nor could the monies have been used by 
him for the purpose of acquiring or endow¬ 
ing an impartible estate. It is, therfore, a 
strong assumption to make that the income 
of the property of this nature is so affect¬ 
ed by the source from which it came 
that it still retains its original character. 

It is possible that this confusion is due to 
the consideration of the position with re¬ 
gard to an ordinary joint family estate. 
In such a case the income, equally with 
the corpus, forms part of the family pro 
perty, and if the owner of the estate 
mixes bis own monies with the monies of 
the family—as, for example, by putting the 
whole into one account at the Bank, o* 
by treating them in his accounts as 
indistinguishable—his own earnings share 
with the property with which they are 
mingled the character of joint family pro- 
perty; but no such considerations neces¬ 
sarily apply to the i net Me from impartible 
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property. The whole of the evidence on 
the matter in the present case, as stated 
by the High C^urt, is as follows:— 

“Some new properties were acquired out 
of the savings of Serampore gaddi. When 
there were savings in my hand I used to 
send the money to the Raja and take re¬ 
ceipt* from him. The money was utilised 
by the Raja by giving loans and pur¬ 
chasing other properties. On some occa¬ 
sions the Raja used to lend the money 
himself, and these sums are not enter- 
ei in our books. When the loan was 
given through us, then we used to keep 
accounts of such money. I can’t give the 
sums that passed through our hands or 
their probable amount. The moneys that 
passed through our hands were invested 
in loan and also in purchasing zemindaris. 
The incomes of zemhularis puicliased were 
also entered in our b)oks. It was treated 
as part of the income of the estate. 
Loans with interest re paid were also enter¬ 
ed in our books. That money wai also 
treated as part of the estate. All this was 
done at the instance of the Raja. Loans 
advanced by the Raja personally a n d not 
through our bands and those that were 
not entered in the estate account at the 
time of the advance, the money when re¬ 
paid used sometimes to come to our hands 
and sometimes paid to the Raja direct. 
Those that came to our hands wer e entered 
in our book. What was so entered into the 
estate account was considered as estate 
money with the Raja’s consent. I can’t 
say if the Raja purchased any landed 
estate out of the money advanced by him 

personally/' 

For the reasons already given such a 
statement is insufficient to affect the prop¬ 
erty with the character of impartiality. 
Whether it be possible in any circum¬ 
stance* to treat moveable property as an 
accretion to a landed estate of this chrac- 
ter is a matter not arising for decision. 

It is true that in Sarabjit Partab Ba¬ 
hadur 3 ani v. In dor jit Partap Bahadur 
Sahi (3) it was decided that moveable 
property could be so regarded, but as the 
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point does not arise here their Lordships 
need only say that they must not be re¬ 
garded a s accepting the soundness of that 
decision. The facts her e are not very dif¬ 
ferent from those in Parbati Kumar. D?bi 
v. Jagadis Chund«r Dhabal (4), where it 
was held that the evidence was inadequate 
to show that certain mottzahs bought out 
of the savings of the zemindar were attach¬ 
ed to the zemindar >. I n both Janki 

Pcrshid Singh v. Dioarki Preshad Singh (5) 
and Murtaza Husain Khan v , Mohammad 
Yasin Ah Khan ( 6 ) the addition of family 
property to the original Kaj is considered. 
Both these cases dealt with property other 
than moveable property. In Ihe present 
case their Lordships can see no evidence 
in the facts stated of any sufficient inten¬ 
tion to treat the acquired properties—whe¬ 
ther the tnouzahs , mortgages or other per¬ 
sonal estate—as part of the original Raj. 
The consequence is that to that ext e nt 
the appellant succeeds, and the decree of 
the High Court must be varied by de¬ 
claring that the decree for possession 
made in favour of the respondent be 
further varied by providing that it shall 
not include items Ncs.2,3, 5,6, 7 and 9 in 
Schedule A to the plaint. The respondent 
will pay the costs of the appeal. 

Their Lordships will humbly advise His 
Majesty accordingly. 

K. *. D. 

Deoree varied; 

Appeal partly allowed. 

Solicitors for the Appellant:—Messrs. 
T. L. Wilson &Co. 

Solicitors for the Respondent:—Messrs. 
Pugh & Co. 


(4) 29 c. 433; 29 I. A. 821 6 C. W. N. 490J 4 
Bom. L. R. 363; 8 Sar. P. C. J. 305 (P. C.). 

(5) 20 Ind. Cas 73; 35 A. 3911 1 7 C. W. N. 
102 91 14M. L. T. Xio; 25 M. I4. J. 34; (19x3) 
M W. N. 630; 18 C. h. J. 2 »o; n A. I#. J. 818 
15 Bom. L. R. 8331 xfl O. C. ai6; 40 I. A. 170 
(P. C.). 

(6) 36Ind. Cas. 3991 38 A. 552; 20 Af. I,. T. 
3621 14 A. L. J. 1083; 18 Bom. L. R. 884J 31 m. 
L. J. 804, (1916) 2 M. W. N. 535J 35 C. I4. J, 
I| 19 O. C. 290 1 I P. I,. W. X22J 21 C. W. N. 
41014 O. L. J. 8; 4 L. W. 3|8j 43 I, A, 2 69 
(P. C.). 


(3) 37 A i 203 at p. 253) * A. LiJ. 7*°1 A* W. 

*4 (1904) *44. 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
178, 390 and 397 OF 1920. 
February 24, 1922. 

Present : —Mr. Justice Greaves 
and Mr. Justice B. B. Ghose. 

In Appeal No. 178 of 1920. 

Srimatt J OHARA BANOO and others— 
Defendants—appellants 

vers us 

GANGA CHANDRA CHOAVDHURY and 

others —Plaintiffs—Respondents. 

Bengal Tenancy Act ( VIII of 1885), ss. 160, 

*67_ SAc of tenure in execution of rent-dicree — 

Annulment of incumbrances — Settlement kbajian. 
tntry in, after annulment, effect of —Kabuliyat, 
construction of—Fixity of rent—Enhancement 
dependent upon enhancement by superior talukrtar, 

^An °entry in a Settlement khatian in respect 
of a tenure made after the tenure has been 
sold in execution of a rent-decree and the 
incumbrances on it have been annulled, cannot 
affect the rights acquired under the sale and 
annulment. A clause in a kabuliyat that if in 
future any enhancement of rent or cesses is 
made according to law by the supenor 
talukdar or by the Coliectorate. the la lolord 
would be entitled to realise the enhanced rent 
and cesses from the tenant, does not affect the 
question whether the tenants hold at a fixed 
rate of rent under the kabuliyat. [p. 1045, col. i.j 

Appeal against a decree ot the 
Additional District Judge, Noakhali, dated 
the 13th November 1919, modifying that 
of the Munsif, First Court at Dakhipur, 
dated the 1st September 1917. 

Babu Rotncsh Chandra Sen, fer the 

Appellants. 

Babu DhirendrnLai Kastgir and Nagevara 

Nath Bose , for the Respondents. 

JUDGMENT.— These three appeals 

Nos 178, 390 and 397 arise out of two con¬ 
nected suits. Appeal No. 178 ari ses out of 
Suit No. 2548 of 1916 and Appeals Nos. 390 
and 397 arise out of Suit No. 2 547 
1916. The two connected suits were 
brought to recover possession of a tenure 
which had been purchased by an auction- 
purchaser at a rent sale and he claimed 
to have annulled some incumbrences 
subsisting in the land, namely a howla 
and a raiyati interest The First Court 
dismissed both the suits, but the Second 
Court decreed the suits. In Appeal 
No. 178 there are two sets of appellants, 
namely, defendant No. 6, the howla Oar 
and defendants Nos. 15, 16 and 17 

whom I may describe as the holders of 




a raiyati at a fixed rate subject to that 
contention urged on tbe’r behalf that 
they ao not in fact hold at a fixed rate. 
Appeal No. 390 is preferred by defend¬ 
ant No. 9, a raiyat and Appeal No. 397 
is preferred by the howldar. 

Four or rather five questions have 
been urged before us in the'e appeals. 
F-rst, it is said that so far as the raiyat 
are concerned, they hold at fixed rents 
and have a r'eht of occupancy and they 
are not encumbrancers, but have protect¬ 
ed interests. Secondly it is said that if 
they are wrong on this first point they 
are not to be deemed raiyats holding at 
fixed rates of rentshaving regard to the 
terms upon wh'ch they hold. It is said 
that th.ir rents being liable to be 
increased they cannot be said to be 
raiyats holding at fixed rate of rents. 
These two questions, of course, concern 
on’y the raiyats and not the howla - 
d.irs . 

The third question which is raised 
affects both the howladars and the 
raiyats and the contention thereunder 
was that the decree in respect of which 
the purchase was made was not a rent- 
decree because of certa n irregularities 
which I shall presently mention. 

Fourthly it is said that these howla- 
dars are protected by virtue of the pro¬ 
visions of section 160 ( b ) of the Bf-ngil 
Tenancy Act, and lastly, although this 
question has notbeen pressed, it isurged 
that inasmuch as the notices were issued 
by the Deputy Collector they were not 
valid. As I have said this fifth question 
was not pressed; I need not dwell on 

it. 

So far as the first question is concern¬ 
ed, reliance is placed on a recent decision 
in the case of Sarbeswar Pair a v. Maha¬ 
raja Sir Bejoy Chafid Mahatap (1) as 
authority for the proposition that a raiyat 
who holds ot a fixed rate and who has 
occupied his holding for a continuous period 
of more than twelve years has a protected 
interest within the meaning of section 
160 of the Bengal Tennacy Act and. 

that his interest cannot be annulled by 
a notice under section 167. 


(i) Ind. Cas. 986; 34 U C * W 

x 5; 40 C. 280; (1922) A.LR. (C.) . 
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So far as the second question is con¬ 
cerned reliance is placed on the provi¬ 
sions of Exhibit 13, namely, that if 
in future any enhancement of rent or 
cesses be made accordin’, to law by the 
superior talukiar or by the Codectorate 
the l.indlord would be entitled to realise 
the enhanced rent and cesses from th e 
tiuvnts thereunder; anl it is said, that 
by virtue of the provisions of Exhibit 13, 
the hold ngs could not be said to be 
held at a fixed rate of r e nt. 

The third point is raised in this way. 
It is said that a ceitain minor was not 
properly represented by a guardian ad 
litem, and that consequently the decree 
so far as he is concerned is void w.th 
the result that this is not a rent-decree 
w th'n the Bengal Tenancy Act. What 
happened is this. Apparently the minor 
in question is a son of Kali Ckaran 
Chikfabarty. His brother was guardian 
under the Guardians and Wards Act and 
th_* learned Judge quite rii htly appjint- 
ed him a guardian ad litem of the minor 
and he was duly served, but he n e ver 
appeared ond * a fact tbe decree was 
passed ex pa y t?. Accordingly it is said 
that there was no consent by the 
?uardian ad litem to act as such, and 
reliance is placed on the authorities to 
which we were reerred, that in circum¬ 
stances of this nature the aecree was 
void as against the minor. 

Then, so far as the fourth point is 
concerned, re'iance is placed on the fact 
that these hou/al.is, it is said, were within 
the Government khas mahal and that 
in recent Settlement proceedings the 
rent was sett ed for a period of ten years, 
and consequently it is said, that having 
regard to the en'ries made in the Settle¬ 
ment khalian, they must be taken to be 
imder-tenures reognised by the Settle¬ 
ment proceedings, within the provisions 
of section 16 >, sub-section ( b) of the 

Bea -al Tenancy Act. 

So far as the third point is concerned, 
namely, whether the decree was in fact 
a rent dent ee 01 not, it pois not se?m 
to us that ths question was really 
raised in the first C.rnrt. If it had been 
properly raised it might well have been 
that evidence would have been forth¬ 
coming to show that the brother who 
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is named as gaurdiau ad litem of the mi¬ 
nor in fact consented to the appointment, 
and we do not think that in these cir¬ 
cumstance, in second appeal, we 
ought to allow this matter to be gone 
into as the necessary materials are not 
before the Court to arrive at a certain 
conclusion as to whether consent was in 
fact given or not. 

Safaras the fourth question is con¬ 
cerned, it seems to us that reliance 
cannot be placed, under these circum¬ 
stances, oa the entry in the Record of 
Rights. The sale was in 1911, notices 
were issued to annul the incumbrances 
in the year 1912, the suit was commen¬ 
ced in 1916 and the Rtcord of Rights 
was not published until March 1917. In 
these circumstances it is difficult to see 
how the entiies made in the Record 
of Rights can affect the rights purport¬ 
ing to have been acquired by virtue 
of the annulment made by the 
notices of 1912. This disposes of the 
appeal so far as the howladars are 
concerned. In the result the appeal 
of defendant No. 6 in No. I 78 fa'lsand 
Appeal No. 397 also fails. 

The first two qustions remain which 
coiceni the raiyats. So far as the 
second question is concerned it seems 
to ns that upon the true construc¬ 
tion of Exhibit 13, we must hold that the 
holdings were held at a fixed rate of rent, 
the provisions for enhancement by the 
immediate landlord were in respect of 
enhancements under circumstances over 
whi°b the immediate landlord has no 
control; and under these circumstan¬ 
ces it seems to us these provisions 
cannot preclude us upon a true con¬ 
struction of the whole document from 
holding that these holdings are holdings 
at a fixed rate of rent. 

So far as the first question is concern¬ 
ed on behalf of the respondent it is 
sought to distinguish the case in Sat- 
beswar Patra v. Maharaja Sir Bejoy Chand 
Mahitap (r) by saying that the defendants 
Nos. 15, 16 and 17 were not the original 
tenants and that they bought the rights 
of defendants Nos. 12, 13 and 14 and 
that inasmuch as there is no finding that 
defendants Nos. 15, 16 and 17 have 

themselves acquired occupancy rights the 
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decision in Sarbeswar Paira v . Maharaja 
SirBcjoy Chand M aha tap (i) is distingu¬ 
ishable cn this ground. It is also sought 
to be argued that there is no evidence that 
defendants Isos. 12, 13 and 14 had them¬ 
selves occupancy rights but I do 
not think that this argument is open 
having regard to the time during which 
they have been on the land. We think 
that so far as this first question is 
concerned the matter has been left in 
an unsatisfactory position and we 
accordingly remand Appeal No. 178 so 
far as defendants Nos. 15, *6 a nd *7 
are concerned and also Appeal Iso. 390 
for a finding as to whether the de¬ 
fendants Nos. 15, 16 and 17 in Appeal 
No. 178 have acquired a right of occu¬ 
pancy in the land in suit, as also defend¬ 
ant No. 9 in Appeal No. 390 whose case 
stands on the same footing and it will 
be for the Court to consider this point 
in the light of the decision in Sarbes- 
war Patra v. Maharaja Sir Bejoy Chand 
Mahatap (1). 

We accordingly remand the cases, that 
it Appeals Nos. 178 ?na 39 °, to 
the first Court for these points to be 
determined by tbe Munsif. The judg' 
ment of the Court below, so far this 
point is concerned, is 9et aside and the 
cates are sent back to the First Court for 
a decision after determination of this 
point. If the learned Munsif thinks it 
necessary that fresh evidence should be 
adduced he will be at liberty to allow 
the parties to do so. The costs of these 
appealt will abide the decision of the 
Munsif. 

Appeal No. 397 of 1920 is dismissed 
with costs. 


Appeals dismissed. 


W. C. A, 


ALLAHABAD HIGH COURT. 

Civ a Revision No. 32 of 1923. 

April 10, 1923. 

Present: —Mr. Justice Darnels. 

east Indian railway company 

— D EFEND ANT—Ap PLICA nT 

versus 

Firm GOPI KRTSHNA-KASHI PRaSaD 
— Plaintiff—Opposite Pa*ty. 

Railway! Company — Unreasonable delay—Damage 
to goods ndependent of loss or deterioration — Risk- 
Note B, whether affords protection. 

The damage done to goods Carried by the 
Railways by reason of unreasonable delay in 
transit but independent of loss t r deterioration, is 
not one protected by Risk-NoteB; and the Railway 
is liable for the same. 

Ram Kishun Ram v. North Western Railway, 77 
Ind. Cas. 1020; 20 A. L. J 973' 1 * 923 ) A. !• (A.) 

122, Secretary of : tale v Firm Jiwan and Abdullah. 
71 Ind. Cas. 609; 21 A. L. J. 220; 45 A. 3bo; (1923) 
A. I. R. (A.) 4 26, distinguished. 

East Indian Railway Company v. Firm Kiihin 
Lal-Tikhamal, 73 Ird. Cas. 986; 21 A. L. J. * 3*19 
O. & A. L. Ri 531; 45 A. 530; (1924) A. I* R. (A.) 
7, followed. 

Civil revision from an order of the 
Judge, Small Cause Court, Ghazipu r 
dated the 30th November 1922. 

Mr. B. K. Mukerji, for the Applicant. 

Mr. 5 . N. Verma, Opposite 

Party. 

JUDGMENT.—This is a revision directed 
against an order of the Small Cause 
Court and raises a question of the liabil¬ 
ity of the Railway Company under Risk- 
Note B. The goods in question were con¬ 
signed from Tarighat near Ghazipore on 
the East Indian Railway to Manbhum, on 
26th January 1922. The goods were not 
lost nor were they destroyed but the 
Railway Company took five months to 
convey them and they did not reach 
their destination until 25th June 1922. 
The delay was unquestionably unreason¬ 
able. The Trial Court finds that owing to 

this delay damage was suffered by the plaint¬ 
iff quite independently of any deteriora¬ 
tion of the goods. Tbe ghee was in fact 
sent with a view to a marriage which had 
already taken place before the consign- 
mentwas received. The Risk Note B under 
which the goods were despatched pro¬ 
tected the Railway Company from any 
claim for damages due to the lotf, des¬ 
truction or deterioration of the goods of 
for damage to the consignment except in 
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certain specified cases. On the finding of 
fact of the Court below the cause of 
action in this case was not due to any 
of the special events o gainst which the 
Railway is protected by the Risk-Note. 
It was, therefore, outside the protection 
afforded by the note and the cases in Ram 
Kishu* Ram v. North Western Railway 
(i) and Secretary of State v.. Firm 
Jiwan and Abdullah (2) are distinguishable. 
The case is somewhat similar to East 
Indian Railway Company v. Firm Kishin 
Lal-Tirkkamal ( i) recently decided bv me. 
On the finding of fact of the Court below 
the revision cannot succeed and I accord¬ 
ingly dismiss it with costs. 

A ground that the damages were wrong¬ 
ly assessed was taken in the grounds of 
revision but was not argued and I cannot, 
therefore, take notice of it. 

Application dismissed . 

M. H. 


(x) 77 Ind. Cas. io2o ; 20 A; L. J. 0731 (i9*3> A. 

I. R. (A.) 122. _ . . 

(*) 71 Ind. Cas. 609; ai A. L. J. 220J 45 A. 380; 

(1923) A. I. R. (A.) 426. _ . . 

(q^ 7^ Ind. Cas. 986; 21 A. I*. J. 43®* 9 O. & A. 
A R.(A.) iJ'TV’ A. 330I (19*4) A. I. R. (A.) 7 . 


CALCUTTA HIGH OOUBT. 

Appeal prom Appellate Decree 
No. 237 OF 3920. 

March 29, 1922. 

Present: —Justice Sir John Woodroffe, K*., 
and Mr. Justice B . B . Ghose. 

SHIB CHARAn CHAKRaBURTTY 

AND OTHERS—PLAINTIFFS—APPELLANTS 

versus 

BEPIN BEHARY CHAKRABURTTY 

AND OTHERS—DEFENDANTS— 

Respondents. 

Bengal Tenancy Act ( VIII of i88j), 1. I33, 
notice under—Tenant net required to remedy 
misuse — Notice,validity of. 

A notice under section 153 of the Bengal 
Tenancy Act-which does not require the tenant 
to remedy the misuse, the misuse being capable 
of rem* dy, is bad in law, and no claim for com¬ 
pensation can be based on such notice. 

Appeal against a decree of the Sub¬ 
ordinate Judge, Jessore, dated the 4tb of 
November 1919, reversing that of the 
Additional Munsif, Narail, dated the 
20th of August T918. 

Dr. Jadunath Kanjilal , for the Appel¬ 
lant. 

Babu Surendra Chandra Sen (with him 
Babu Remendra Chandra Sen), for the 
Respondents. 

JUDGMENT. 

WoodroHe, J. —This appeal has taken 
some time but the point is very simple. 
It arises out of a suit brought by the 
plaintiff against the defendants for re¬ 
covery of khas possession of certain plot 
of land by ejecting the defendants there¬ 
from and for recovery of a certain sum 
of money claimed by way of compensation 
for misuse of the land. The defence is 
that no notice was served and that if it 
was served it was invalid. The point 
which comes before us for decision is 
this: whether the decision of the High 
Court when it made a remand in this 
matter is conclusive. I am of opinion 
that it is not conclusive in the sense in 
which it has been urged before us by the 
appellant to-day. The question then is, 
that being so and there being no bar to 
the dec sion by the Subordinate J udge, 
whether his decision on that particular 
point with regard to the notice is correct, 
lie finds on the evidence as a question 
of fact that "the misuse is capable of 
remedy and that when the notice was 
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issued the plaintiff knew it well that the 
misuse complained of was capable of 
reined}’.” Then, after referring to the 
notice, he says that “the notice shows 
that the plaintiff did not osk the de r end- 
ants to remedy the misuse though it 
was capable of remedy.” Accordingly he 
holds that the notice was not good in law'. 
As regards the claim for compensation 
there is no ground of appeal nor is it 
sustainable, the notice having been held 
to be bad. 

T11 my opinion, the appeal fails and 
must be dismissed wth costs and in addi¬ 
tion one cold mohur for further hearing 

on the 29th March 1922. 

Ghose, J. —I agree. 

Z. K. 

Appeal dismissed. 


PRlVy COUNCIL. 

Appeal from the Calcutta High Court. 

January 23, 1923. 

Present *—Lord Buckmaster, Lord Philli- 
more. Sir John Edge, Sir Lawrence Jenkins 

and Lord Salvesen. 

Kumar NARESH XARAYAN ROY 

—-Appellant 
versus 

SECRETARY op STATE for INDIA 

—respondent. 

Riparian owners—Navigable river—Accretions 
Re-formaticns in situ— Law applicable•—Evidence 
Act (/ of 1872), 5.43— Judgment not inter paitu?, 

when relevant. . 

The bed of a public navigable mer is ihe 
property of the Government though the banks 
may bs the subject of private ownership. If 
there be slow accretion to the land on either 
side, due, fox instance, to the gradual accumula¬ 
tion of silt, this forms part oi the estate of the 
riparian owner to whose bank the accretion has 
been made. If private property be submerged 
and subsequently again left bare by the water, 
it belongs to the original owner, [p. io<9, col. 2.] 

A decree obtained by a co-sharer as to his share 
of a plot of land as against a third party is not 
admissible as evidence of title in a subsequent 
•Hit by another co-sharer, bpt jt becomes ad¬ 


missible where a partition of the plot of land 
has been made by the co-sharers in consequence 
of that decree. 

Appeal from a judgment of the Calcutta 
High Court (Mr. justce Beachciofl and 
Mr. Justice Greaves), dated the 4th March 
1919, reversing that of the Subordinate 
Judge, Nadia, dated the 19th June 
I9!7. 

Messrs. A . M, Dunne, K. C.,~ and - W. 
Wall a oh, for the Appellant. 

Messrs. VeGruyther and Kenworthy 
Brown, for the Respondents. 

JUDGMENT. 

Lord Phillimore.—This action was 
brought in the year 1912 by the plaintiff, 
who is a zemindar for a declaration of 
his proprietary right to certain land in 
the District of Nadia, for a declara¬ 
tion that he had been twice assessed for 
revenue in respect of it, and for a return 
of the overpaid revenue in past years. 
He succeeded in the Court of the 
Subordinate Judge, but that judgment 
was reversed on appeal, and now he has 
appealed to His Majesty in Council. 

The case made by the plaintiff was 
that the tract of land in question was 
within the collection or tlock cr tarof of 
villages known after the name of its 
principal village as the Tard Jotashai in 
the Pmganah of Laskarpur; his case 
being that this parganah consists of seven 
mouzahs or villages described as Jotashai 
Ramkristopur, Nowsera Ramkrishr.aj ur, 
ICadirpur, Sadasibpir. Bil.arajMr (also 
known as Bahirmadi), and Mallikpur. 
He did Dot profess in his pleadings to 
say in which vil'age Ihe tract was si"uate, 
but generally averred that it was within 
this block or la*af, and lhat the wide 
had been settled with his ancestor at 
the Permanent Settlement in the year 
1793. He said tl at the tract sometime 
afterwards had became diluviated and 
now was re formed in situ. 

The written statement of the Secretary 
of State traverses the allegations that the 
lands were 1 e-formed in situ, or that they 
were in the block Jotashai, or had been 
settled with the plaintiff's ancestor, and 
raised certain other defences which will 
be dealt with later. 

Upon this contention being raised, a 
local investigation was ordered to ascertain 
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Whether the disputed lands are r e -forma- 
tions in situ of Taraf, Jotashai i n Parganah 
Daskarpur of the Rajshahi Collectorate, 
and tlie Commissioner was directed to 
make a map of the disputed land and to 
show therein the lines of block Jotashai, 
as depicted in the maps of Mukanda 
Narayan Chowdlniri and Puma Chandra 
Chatterji. He was directed also to 
ascertain, with the help of Major Rennell's 
map of the Ganges prepared in 1780, the 
Revenue Survey Map, the Diar* Survey 
M?p and the Thak Survey Map of 
Jotashai, whether the disputed land 
formed part and parcel of Parganah 
haskarpur at the time of the Decennial 
Settlement; to plot those maps in his map; 
to plot the lines of the khas mahal map 
of cliur Marichar Diara as prepared by 
Babu Bijoy Krishna Bose, Deputy 
Collector, in 1883-84, to which, according 
to the defence, the disputed land apper¬ 
tained. 

The Commissioner found that the land 
in question was in block Jotashai and 
was a re-formation in situ of land formerly 
belonging to that block or taraf. He 
arrived, at this finding after a very- 
careful enquiry, making a personal visit 
to the site and. taking much evidence. 

also produced a map on which he 
had plotted the lines of the other maps 
according .to the directions given him. 
His report having been filed, it was at 
pne time intimated on behalf of the 
Secretary of State that objections would 
be raised to it, but no objections were 
raised, and no application was made fo 
have the report referred back to the 
Commissioner. 

The case then came on for hearing 
upon this report, some oral evidence on 
behalf of the plaintiff, which,did not carry 
the matter any further and a good deal 
of documentary evidence, induding the 
proceedings and decrees in former litigation, 
the relevancy and probative force of 
which latter have undergone much 
discussion at their lordships' bar. 

The general nature and character of the 
plaintiff's case was as follows : The River 
Ganges called in this pa,rt of its course 
the J’adma,. has changed its channels 
frequently and considerably'since the date 
of the Decennial Settlement in 1783, which 
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was made permanent ten years later, i n 
I 7 ? 3 . In these circumstances ’the 
principles upon which a Tribunal should 
act m a claim of this kind are to be 
found in a judgment delivered in 1017 
in the case of Haradas Acharjya 
Uiowdnuriv. Secretary 0) State for India 
m Council (1) where it was said by 
theT horasbips ;— 

"The River Ganger.... .rests so uneasily 
m its bed that its boundaries can never at 
any moment be defined with the certainty 
that the r limitation will be lorg observed 
Frequently the river leaves it s course 
flows over large tracts of land, leavin ’ 
other areas bare, and tl en acain its 
waters recede, giving back the laDds 

submerged in whole or in part to use and 
cultivation. It is obvious that difficulties 
as to ownership must arise in these 
circumstances, and of the extent and 
complication of these difficulties the 
present case affords an excellent illustra¬ 
tion. The genera] J aw that is applicable 
is free from doubt, Tb e bed of a public 
navigable river is the property of the 
Government though the banks may be 
the subject of private ownership. If 
taere be slow accretion to tl eland 011 
eitocr side, due, for instance, to tie 
gradual accumulation of silt, this forms 
part of the estate of the riparian owner 
to wffiose bank t* e accre ion las been 
made. (See Regulation XI 0 f 2825.) If 
pr vate property be submerged and 
subsequently again left tare by tie 
water, it belongs to the original owner. 
[Lopez v. Muddun M 0 hun Thakocr (2) 1 
This be-ng so, the plaintiff’s case was 
developed as follows 

The Ganges in this part of its course 
divides two districts known as Rajashahi 
on the north and Kadia on the south 
Laskarpur was a parganah i n Rajashahri 
and, there!ore, to the north of the river- 
and anything in Laskarpur must be taken 
to have been north of the river at the 
time of the Permanent Settlement The 
river, flowing in a general direction from 
west to east but with ma n y deviations 

U) 43 Ind. Cas. 361; 22 M. I,. T. 4 j8- 26 C t t 
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and curves to the north and south, has 
now altered its course some miles to the 
northward, leav ng a bed which can still 
be traced, where it probably flowed about 
1850. In the course of its shift from 
south to north it deviated and again set 
free large portions of the Parganah of 
Laskarpur. The tract in dispute, which 
was in the southern portions of the 
parganah, was, as the plaintiff contended, 
in existence as dry land at the time of 
the Permanent Settlement, and was 
included in it. If so, it must have been 
dduviated shortly after, first re-appeared 
as an island, and now has become, as 
indeed lead further north of it has also 
become, a permanent portion of the land 
on the souther; side of the river. 

The case for the Secretary of State was 
that tbe burden of proof of this aver¬ 
ment lay upon the plaintiff, and that he 
had not made it out, and # that for ail 
that could be now traced this land may 
well have been part of the ted of tte 
river at the time of the Permanent Settle¬ 
ment, and, therefore not part of Lasker - 
pur and never settled for. 

The land i® dispute, which is roughly 
of a hatchet shape, and is coloured violet 
on the Commissioner's map, formed part 
of an irregular area of considerably larger 
size coloured yellow, and came to the 
plaintiff from some estate or interest, tbe 
exact nature of which must be hereafter 
conridered, by virtue of a deed of parti¬ 
tion on the 13th December 19M, between 
the Secretary of State} the widow of a 
co-sharer, and the Court of Wards acting 
for the plaintifl who wme then an 


ilAUl* , 1 • _ ajm 

The oldest map known to be in 
ence is Major Renaell’s survey Prepared 
in 1780, which the Commissioner or Amin 
was directed to plot upon the map 
which he prepared. With «gard to tos 
map, in the case already cited, Baraias 
Aeharjya Chowdhuri v. Secretary °f State 
for India in Council (i), their Lordships 
made the following observations : 

“ Rennell's map is undoubtedly, both 
owing to its difference in scale, to the 
different purpose of its preparation, and 
to the difficulty of assigning fixed points 
from which the survey was made, a map 
which it is hard to incorporate into the 


Survey of 1859. And, again, the vari¬ 
ability of the river renders reliance upon 
it difficult. As has been already said* 
their Lordships are not, however, pre¬ 
pared to d’sposses the appellants because 
of this difficulty. It may be that any 
assumption that can now be made 
cannot be exact, but some assumption is 

necessary.*' 

The Commissioner, as directed, plotted 
Rennell’s map upon the one which he 
prepared. There was one fixed point 
which could be relied upon. A factory 
called Harishankara on the south bank 
was in existence in Rennell's map, and 
has remained 2ver since. Taking this 
point, and reducing the scale as best he 
could, the Amin plotted the river with a 
curve sweeping over two-fifths of the 
south-eastern part of tbe land in dispute, 
leaving the rest dry land to the north, 
which would be so far according to the 
plaintiff's contention, but putting the 
two-fifths in the bed of the river. In so 
doing, however, he put the site of two of 
the seven villages which constituted the 
block Jotashai, Sadasbibpur and Mallik- 
pur. Under the bed of the river, and, 
inasmuch as the> must have been at the 
time of the settlement to the northward 
of the river, it followed that at some 
portion of its course over the map, the 
river must have been more to the south¬ 
ward than it was shown by this plottng, 
and if the curve retained its outline but 
was shifted bodily to the southward all 
except, perhaps, a very small part of the 
land in dispute would have been dry land 
on the north bank. It would nave teen 
just possible to shift the river bodily to 
the southward for this purpose, and yet 
leave the facloiy standing. If for some 
reason the course ©i the river was a 
little narrower it could have been done 
more easily. But there was apparently 
no physical reason why the curve should 
have retained the same outline, and if the 
north turn began a little more to the 

westward and nearer the factory tbe land 

in dispute would have been under the bed 

of the river. I . . _ 

The next rhap which the Commissioner 

had to deal / with was what was called 
the Diara Map, prepared about the year 
1850, at whi4h time the m* ha l war 

i 
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ter of Laskarpur showed the plaintiff’s 
ancestor and predecessor-in-title a a a 
proprietor of a great number of mouzahs 
still in existence, with a number of others 
noted as missing villages. Some of the 
seven villages to which the plaintiff re¬ 
ferred in hi s plaint appear in one coin mu. 
some in the other, and some as to part 
in both. 

The river bed, according to its course 
at that time is still traceable, and 
flowed appar e nty through the middle of 
the land in dispute. About this time 
appeared a chur called Marichar Diar— 
Diar meaning land emerging from water 
—which is said On behalf of the Sec¬ 
retary of State to comprehend the land 
in dispute. At the time when the Com¬ 
missioner made his survey the river 
was two miles to the north and the 
factory a mile to the south of the land 
in dispute. He reckoned the area of the 
tract marked yellow as 20,004 bighas. 
The tract coloured violet is roughly 
about one-quarter of the tract coloured 
yellow. 

There has been much previous litiga¬ 
tion with regard to the tract coloured 
yellow and the lands adjacent to it. Their 
Lordships deem it unnecessary to refer to 
the earlier cases as they were summarised 
in a judgment delivered by this Board 
on the 21 st March, 1906, in a case to 
which relerence will now be made. 

This was a suit brought by Pani He- 
man ta Kumari Debi in 1895 against the 
Secretary of State and Maharaja Jaga 
Dindra Nath Bahadur, the Rani claim¬ 
ing to be the proprietor of a zcmindarl 
right in a 2 annas 15 gundas share of a 
premanently settled estate in Laskarpur, 
and alleging that the lands claimed by 
her within the area of block Jotashai had 
been permanently settled by the Govern¬ 
ment with her predecessor-in title. The 
lands in which she was claiming her 
right were the larger block marked yellow 
in the plan annexed to the present suit, 
of which the part coloured violet is that 
for which the present appellant is suing. 
The Rani succeeded in the Court of first 
instance, that decision was reversed by 
the High Court, but restored by the 
judgment of this Board. The result was 
to decide that the lands in which the 


claimed a fractional share being com¬ 
posed >n block Jotasnai lying between 
the \illage Jotashai Q n the north »and 
the southern boundary ©f the chur are a 
re formation in situ cu lands which before 
diluviat’on were comprised in Parganab 
Laskarpur. 

This was a recovery b' a co-sharer as 
against the Secretary of St?te of her right 
in the lands for which the plaintiff is 
suing in the present suit. It is not in itself 
conclusive, because the plaint ill was not 
a party to that suit. Objection, iideed, 
was made in that suit by the Secretary 
of State that the Rani could not sue 
without making olher co-sharers parties, 
and the answer made b\ the Court was 
that it was unnecessary as the judgment 
would only decide her right, and world 
not be binding either in favour of or 
against other co sharers. It was rejected 
by the High Court even as evidence; and 
this rejection might have been right, if it 
stood alone. But it was followed by a 
deed of partition, dated the i^th Decem¬ 
ber 1909, between the Rani/ an officer 
of the Court of Wards acting for the 
present plaintiff, then an infant, and a 
representative of the Secretary of State, 
whereby the tract marked yellow was 
divided between the three parties accord¬ 
ing to their several shares or supposed 
shares. The Rani took a portion, the 
Secretary of State two other portions, 
and the nlaintiff the portion coloured' 
violet. There is no reference in the 
deed to the Rani’s successful su t, but 
it is clear that the partition was made in 
consequence of the decree in that suit 
and with the view' to work it out, and in 
their Lordships’ opinion this introduces 
the decree in the Kani's suit. Moreover 
the deed describes the lands as being " in 
block Jotashai,' which is in itself an 
important admission. 

Mr. Justice Beachcroft, i n his judg¬ 
ment in the High Court, after comment¬ 
ing upon the error into which the Sub¬ 
ordinate Judge had fallen in treating the 
judgment in the Rani's case as conclusive 
proceeded as follows: "The error would 
not be of much significance if we had in 
this case the evidence which was given 
in Rani Hemanta Kumaii’s case, for it 
would then bo sufficient Aq adopt the 
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reasoning used in th^t case. But we 
have not/' And he proceeded to refer 
to certau add it onal materials mentioned 
in the judgment in that case. It is 
satisfactory to their Lordships to th’nh 
that there was that additional evidence; 
for in the present case, the evidence, 
apart from the inference to be drawn from 
this decision, and from a statement to be 
hereafter referred to on tbe map of Kam- 
krist ,pur, is not very conclusive. 

Careful and detailed as is the report of 
the Coinin'ss : oner, and caieful and detailed 
as is the judgment of the Subordinate Judge, 
very little positive evidence to support 
the case of the plaintiff can be extracted 
from the report or the judgment, if the 
Rani's ca'e and the conclus on arrived at 
in it be excluded. The comment of the 
JuJgcs in the High Court t.:at the Com¬ 
missioner’s conclusion appears to depend 
upon the curve of the river in this part 
having retained the same outi ; ne is a for¬ 
cible one, as is the argument submitted by 
Counsel for the respondents at their Loid- 
sh’ps* bar ta the effect that plaintiff can¬ 
not show in wlich one of the seven 
villages, which formed theTr.iaf of Jotasbai, 
the laids in question were situate at the 
time of the settlement, accompanedby h’s 
analysis of the facts which are known 
with regard to the boundaries of many 
of those villages, leaving ony a resi¬ 
duum of uncertain area in wh’ch this 
tract could be put if it was dry land at 
the time o the settlement. 

Their Lordships, however, cannot 
accept his contention that theie is a dis¬ 
tinction between the taraf and the block. 
Certainly there was no such distinction 
in the minds of those who gave judgment 
in the R? ni’s case. A perusal of that 
judgment would show that tbe words 
“taraf" and “block’ are used interchange- 

ab At tbe same time, their Lordships 
feel that it is possible to be over-cntical 
of the Commissioner's report and that 
among the many physical features which 
he saw and upon which be reportedthere 
may have been some which pointed to 
traces of old channels of the river which 

would have supported his conclusion m a 
manner not directly apparent upon the 
face of his report; and they are much 


3TATS FOR INDIA. 

impressed by the fact that he was not 
cross-examined or given. any opportunity 
to meet criticisms upon it. 

There is one passage in the report of 
the Commissioner to which their Lord- 
ships' attention was specially directed; 
He has dealt with the boudaries of 
tour of tbe seven villages in the 
block, and pointed out that, in his 
view, the remaining three could not 
be traced, and he proceeds to say that it 
would be not impossible that the sites oi 
these three missing villages had been en- 
crouched upon bj r the liver at the 
of the Revenue Survev that is, **bou 
1850—54,-and consequently could, not be 
then surveyed and mapped. His repoi 

then proceeds as follows* 

“There is r.o clear and positive evi¬ 
dence before me to show that thei rive 
site at the time of the Revenue Survey 
was previously the site of the» 
villages But the fact that the site be 
longed to Pwgan.U laskarprr is a»P* 

proved 1 1 v the statement contained m the 

Reve.ue Survey Map of Rarnkusto^r. 

For some unexplained reason ths P 
does not form part of the record. It 'S 

tbere'ore. impossible to say Wlt1 ' /• d 
1 y that th : s statement was of such?-kmd 
as to be receivable in the piese ‘ 

under section 36 of the Indian lvvide. ee 

Act But no objection having been 
taken to the report and the Commissioner 
no! having been esammed or crosss exa 
mined their Lordships thir-k that the. 
“nght'to treat it as admissible evidence 
and if so, it adds, considerable wegbt to 
the material upon which the Comm.s- 

si oner formed h : s conclusion. . 

Upon the whole, tbe : r Lordships think 

thit the Commissioner's lepoit, coup.ed 

with the decree in the Bari s case was 

sufficient to turn scale in favour 

the plaintiff. Their Lordships are glad >n 

dealing with a cass in which the public 

fnterest is involved to be .We to reach 

this co ncluson. It would be tfflfcr 

tunate if, with regard to the same lard 

a decree could be n ade in favour of one 

c o-sharer and another deciee made ag- 

another co-sharer upon tbesemet.te. 

There remain one or two pomy 1 . . 

de ,lt with. In the partition deed which 
de .lt w i- d w wh is 
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indeed the only link by which it is pos¬ 
sible to connect the Rani's judgment 
with the present case, and in which th*’s 
land is described as being in block Jots- 
shai, it is stated, when the plaintiff's 
share comes to bi set out in the schedule 
that it was ''settled for periods”. This, 
it is contended, is an admission that 
there was no Permanent Settlement, and 
an admission upon which the Secretary 
of State can rely as against the plaintiff. 
The plaintiff, it is true, repudiated this 
partition deed, which was ejected on his 
behalf by the Court of \\ ards during his 
minority, but only a few days before he 
attained his majority, and contended 
that the partition proceedings were not 
binding upon him; but the Subordinate 
Judge held the contrary, and gave him 
a dec’aratory decree 011 the fuoting of the 
partition proceedings, and in the High 
Court his Counsel accepted this position. 
Bat th? words in the schedule '‘settled 
lor periods” maybe accepted as a cor¬ 
rect description, but not as an adiniss on 
thv.t the settlement was d: jure. This 
question leads their Lordships to cor.sider 
the points raised in India and by the 
respondents’ case before their Lordships, 
but not so much insisted upon at the 
bar, that the plaintiff was bound by a 
compromise entered into by his mother 
who was his predecessor-in-title, and a 
decree passed in pursuance of that com¬ 
promise in 1881, or by a settlement 
which he took with the Government in 
1910. The first of those contentions was 
not accepted by the Subordinate Judge 
or by tbe H’gh Court. The Government 
• were not parties to the compromise, or 
to the decree and as Mr. Justice Greaves 
in the High Court observed, there is on 
tbe record a letter from the Collector of 
Rajshahi expressly stating that the Go¬ 
vernment was not a party to that suit. 

As regards the second, the Subordinate 
Judge held that the plaintiff need not 
bring a suit for the purpose of having the 
settlement, which was said to have been 
forced upon bim in 1910, Set aside, as 
his purpose would be equally served by 
hit obtaining a declaratian that he was 
not liable to double assessment for the 
disputed land. 

This objection doefnot teem to have 
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been deemed by the High Court worthy 
of further notice. It re-appears, however, 
in the case for the respondents before this 
Board, but was not much insisted upon 
in argument, and being rather a point oi 
procedure than of substance, is, therefore, 

not one on which the Government would 
be desirous of relying, and their Lord- 
ships do not think it should prevail. 

The defence of the Limitation Act was 
dealt with by Ihe High Court, and their 
Lordships see no reason to differ from 
the view there taken. 

The ground upon which the High Couit 
differed from the Subordinate Judue was 
not that the evidence showed that this 
disputed tract had been under the bed 
of the river, but that t]. e burden of 
proof lay upon the plaintiff, and that hj 
had not proved with sufficient ccnclusive- 
uess that it was dry land to the north 
of the river at the time of the Permanent 
Settlement, and the High Court put aside 
the judgment of Ibis Board in the Rani's 
suit, as not being evidence. 

The grounds upon which their Lordships 
differ from the High Court a re that the 
decree in the Rani's suit, followed by the 
partition d e ed, must, in their Lordships’ 
view, be regarded as material, and that 
the High Court have not attached 
sufficient weight to the conclusions of the 
Commissioner, derived from exs mination 
on the spot, and his reference to the 
map of Ramkristopur, unchallenged as 
his conclusions were by examination and 
cross-examination. 

Upon the whole, their Lordships will 
humbly recommend His Majesty that the 
decree of the High Couit be set aside, 
and the decree of tb e Suboidinate Judge 
be restored, and that the plaintiff do 
ha ve his costs in the Court below and of 
this appeal, these costs to be paid by 
the Secretary of State. 

Appeal allowed. 

N. H. 

Solicitors for the Appellant:—Messrs. TV. 
W. Box & Co. 

Solicitors for the Respondents :—India 
Office, 
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PATNA HIGH COURT. 

(Stamp Reference) 

Re first Civil Appeal No. 226 of 19*2. 

October 30, 1922. 

Present :—Justice Sir Jwala Pra.sad, K.T. 
KAIfl PRASAD SINGH— Plaintiff— 

Appellant 

oersus 

MATHURA PRASAD SINGH— 

D EFEND ANT—RESPONDENT. 

Court Fees Act ( VII of lS 70), s. 7 (^—Mort¬ 
gage suit— Interest, future—Appeal—Court-fee pay - 

“ 6 When a mortgage suit is dismissed the plaintiff 
is entitled to value his appeal at the sum claimed 
in the plaint in respect of the principal and interest 
up to the date of filing the plaint and is not bound 
to value the future interest which he may claim 
from the date of the suit \ip to the date of realiza¬ 
tion or to pay any Court-fee thereon. But if any 
future interest is determined by the Trial Court 
and is entered in the decree then the plaintiff on 
anneal by the defendant, is bound to pay addi¬ 
tional Court-fee on the sum of interest so added tn 
the decree as having accrued from the date of the 
suit up to the date of the preparation of the 

decree iu the lower Court. Again,if the plaintiff 

filing an appeal on the valuation stated by him in 
the lower Court, obtains a decree in the Appellate 
Court for a sum higher than that actually claimed 
by him in the lower Court, he is bound to pay 
Court-fee on such additional sum, and when future 
interest is added in the decree of the Appellate 
Court, he w -uld not be able to execute his decree 
unless he pays Court-fee on the future interest. 

Case-law discussed. 

Reference made to the Taxing Judge by 
the Taxing Office. 

Mr. Brij Kish ore Prasad , for the Appel¬ 
lant. 

TirnGMENT.—This is a reference to me 
as Tari^judge. The plaintiffs' suit for 
recovery of a d ; bt due under a mortgage 
wa* dismissed by the Subordinate Judge 
of Shahabad. Tbe piaintiffs have appealed 
to this Court and have valued their 
appeal at the sameamount (Rs. 8.072-10-6) 
as P the plaint. The question referred to 
me is as to whether the Court-fee pa d 
by the appellants on the aforesaid 
valuation is sufficient, or, whether, it is 
incumbent upon them to pay Court-fee 
upon the interest calculated at the bond 
xate from the date of the Suit to the 
date of the presentation of their appeal to 
this Court. 


There is a great conflict of opinion on 
this point. The learned Vakil on behalf 
of the appellants has relied upon the 
following cases:— Vithal Hart Athavle v. 
GovindVasudeo (i),Ram Bujhawan Prasad 
Singh v. Nutho Ram (2), Bhagwati Prasad 
Singh v. Bishun Pragash Narain (3) and 
BhawarU Prasad v. Kutub-un-nissa Bibi (4). 
The contrary view was taken by the late 
Taxing Judge, Mr. Justice Coutts, in the 
case of Maha nth Janki Satan Das v. 
Harbans Deo, Unrepoited S. A. No. 489 
of 1920. His view is supported 
by the decision of the Judicial Commis¬ 
sioner of Oudh in Gobardhan Das v. 
Narendra Bahadur Singh (5). The Madras 
Court decision in the case of Srinivasa Rqw 
v. Ramaswami Chetti (6), favours the 
contention of the appellants. No decision 
of the Calcutta High Court exactly appli¬ 
cable to the case has been placed before 
me. The view taken in Percival v. Collector 
of Chittagong (7), seems to he that an 
Appellate Court cannot pass a decree for 
a larger amount than that claimed in the 
memorandum of appeal, unless, before the 
judgment is pronounced, an amendment 
of the memorandum of appeal is allowed 
and the addtional Court-fee is paid in. 

On a consideration of all these cases 
it appears to me that when a suit is 
dismissed the plaintiff is entitled to value 
his appeal at the sum claimed in the 
plaint in respect 0 f the principal ana 
interest up to the date of filing plaint 
and is not bound to value the future 
interest which he may claim from the 
date of the suit up to the date of 
realization, or to pay any Court-fee - 
thereon. But if any future interest is 
determined by the Trial Court and » 
entered in the decree then the plaintiff, 
on appeal by the defendant, is bo and to 

(x) 17 B; 4x1 9 Ind. Dec. (n. S.) * 7 . T 

(2) 70 Ind Cas. 4831 3 P. h. Aj ll 

R. (Pat.) 59 . „ „ T t 

(3) t Ind. Cas. 9531 3 P- 3 J°: 6 L. J 

67»|(i9**/ Pat. 731 (XQ**) A- 1 - *Vioo 

(4) 27 A. 559; a A. L* J. *63; A* I 1905 ' 

84 (5) 50 Ind.Cas.79S; aaO. C. x; 1 U, F. Li P- 

(O.) 29 . 

(6) xo M. L. J. *44* 

{ 31*4 C- 5 X*t 
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pay additional Coutt-fee o n the sum of 
Interest so added in the decree as hsving 
mccrued from the date of the suit up to 
the date of the preparation of the decree 
in the lower Court. Now if the plaintiff 
filing an appeal on the valuation stated 
by him in the Court below, obtains a 
decree in this Court f 0 r a higher sum than 
that actually claimed by him in the Court 
below, he is bound to pay Court-fee on 
such additional sum and when future 
interest is added i n the decree of this 
Appellate Court he would not be able to 
execute his decree unless he pays Court- 
fee on future interest. This view seems 
to be in accordance with that expressed 
in Jamuna Rai v. Ramtahal Ram (8) as 
well as in agreement with the views of 

the Bombay, Madias and Allahabad Hi°li 

Courts. The decision of a Division Bench 
of this Court, dated the 25th July 1922 
in the case of Bhagwati Prasad Singh v 
Bishun Pragash Narain (3), virtually 
overrides the view taken by the late Taxing 
Judge in the earlier case of Mahanth 
Jankl Saran Dasr . Harbuns Deo, unreport- 
ed S. A; No. 489 of 1920. 
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BOMBAY HIGH COURT. 

Civn. Extraordinary Application 

^O. 173 OF If 2 2. 

August 17, 1923. 

* r “ ent/ -r SiT Wlubhai Shah, Kt 

Ch, , e Li ttstlce ' and Justice Crump 
MOTILAL JASRAJ —Plaintiff 
—Applicant 
versus 

CRANDMAD HIND UMAX# and another 
—Defendants—Opponents 

Ctwtl Procedure Code (Act V of loo8) 6 XX K 

L'f.t; « 

and owner of shop M.” It was snhJ/L. ti 

rf that C had died Mor ' the *>»&» 

the Suit was in substance 

ttetXnom ?'" «*’ 

( 2) that therefore it was not necessary to 
bring on the record the legal renresentfttiv <* 

C, and the suit could be continued against firm M 

aMSssffir* med « ^ " 


I, therefore, difect that the valuation 
given by the appellants be accepted as 
sufficient. 


Z. K. 


0 rdtr accordingly . 


R w?***• *■* 7901 (is ** )iA -*■ 


Application against a decree of the 

Su ^°f dinate Judge, at Nasik, in 
Small Cause Suit No. 577 of 1921. 

5 J r - Q 8 r} V * rde • l 0T tfa e Applicant. 

^ r * ^• Kune, for the Opponents. 

JUDGMBNT.—The question in this appli¬ 
cation is one of limitation. It arises 
on the following facts. The plaintiff, 
who is the manager and owner of the 
firm of Fojmal Jasraj, sued the defendant 
originally, which was the firm of “Manm*1 
Chandmal." The suit was in respect of 
goods said to have been supplied by the 
plaintiff on January 0, i 9 x8. it was also 
bald tlmt there was a part payment on 
May 16, 1918. The suit was filed on May 
30 1921. which was the opening day 

after the summer vacation of that year 

The description of the defendant as given 
in the suit originally was “Chandmal 
Hmdumal as manager and owner of the 
shop Manmal ChandmalV* It aDDeari 
however, that Chandmal had died on 
September ay, 1930. An application to 
bring the heirs on record was made in 
August 19*1, and an aider was made 
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thereon directing two persons, Mantua 1 
Hindumal and Kesariinal Brijlal as the 
heirs of Chandmal on September 27, 1921, 
to be brought on the record. The learned 
Judge dismissed the suit with costs on 
the preliminary ground that the suit 
must be taken to have been filed on the 
date on which these heirs were brought 
on the record* and that on that footing 
it was time-barred. We think, however, 
that though not in form, but in substance, 
the plaintiff sued the firm oi “Manmal 
Chandmal.’ * If he had simply described 
the defendant as “the firm, of Maximal 
Coandmal” without mentioning the names 

of the owners or partners of the firm, the 
description would have been sufficient, 
having regard to the provisions of O. 
XXX of the Civil Procedure _ Code. In 
that view the further description oi tie 
defendant Chandmal Hindu ma^ as the 
manager and owner of the firm .. 

treated as a mere surplusage The suit 

■would have been good the fl ' m had 
been sued without any further descrip¬ 
tion, and it seems to us that o,. May ^ , 
IQ2I when the suit was filed, undoubted¬ 
ly the firm was sued. It would be open 
then on service of the summons upon 


this firm for any of the partners or owners 
of this firm at the date of the suit, to 
come forward to defend the suit. .It. is 
really unnecessary- to have the heirs - of 
Chandmal on the record as such. The 
suit could have been, and should have 
been, treated as having been filed 
against the firm of “ Manmal Chand¬ 
mal”; and in that view it could not- 
be said that it was beyond time on the 
footing that the heirs were brought * on 
the record in September 1921. 

If there is any other question of limi¬ 
tation in the suit, that will have to be- 
considered when the suit comes to be 
heard. But the present finiing on,the* 
first issue that the suit is tarred'canr.cl 
be accepted ; and the suit must be Jieard 
and decided on the footing that r -it was 
properly filed on May 3 °. J 9 2I » as against 
the firm of “Manmal Chandmal."' 

We mike the Rule absolute, set aside 
the decree of the lower Court and send- 
back the case for disposal according to la w. 

Costs of this application to be costs in 

the suit. 


Z. K. 


Rule made absolute. 


END of VOLUME 77- 
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Abatement of suit. Sec Civil Procedure Code, 
1908, O. XXII, r. 4 17 G 


Acts—General. 


Act 1841 —XIX. 
1859— XIII. 


-i860— XL V. 


See Succession (Property 
Protection) Act. 

See Workman’s Breach of 
C o ntract Act. 

See Penal Code. 

1S69—IV. See Divorce Act. 

1870—vil. See Court Fees Act. 

1872—I. Sec Evidence Act. 

1872— IX. See Contract Act. 

1873— X. See Oaths Act. 

■-1877—1. See Specific Relief Act. 

1878—XI. See Arms Act. 

X879 —xviii. See Legal Practitioners 

Act. 

1881— V. See Probate and Administra¬ 

tion act. 

—i68r—XXvi. See Negotiable Instruments 

Act. 

1882— IV. See Transfer op Property Act, 
1882—v. See Easements act. 

•— 1882—XII. Sec Salt Act. 

1887— VII. See Suits Valuation Act. 

- 1887—IX. See Provincial Small Cause 

Courts Act. 

-1890—VIII. See Guardians and Wards 

Act. 

1890— IX. See Railways Act. 

1894—I. See Land Acquisition Act. 

-1804— VIII. See Tariff Act. 

-1S97—IX. See Provident Funds Act. 

1898— V. See Criminal Procedure Code. 

1899— II. See Stamp Act. 

1899—ix. Sea Arbitration Act. 

I 9 ° 3 —XV. See Extradition Act. 

1908—V. See Civil Procedure Code. 

1908—ix. See Limitation Act. 

—■ 1908— XVI. See Registration Act. 

—1911— II. See Patents and Designs 

Act. 

1913—VII. See Companies Act. 

-1918—VII. See Income Tax act. 

19x8— IX. See Usurious Loans Act. 

1920—V. See Provincial Insolvency 

Act. 

1920— XIX. See Super Tax Act. 
iO'io— XXVI. See Limitation and 

Code op Civil Procedure 

(Amendment) act. 

1922—VI. See Income Tax Act. 
x 9 2 3 — XVIII. See Criminal Procedure 

Code, (Amendment) Act. 


Aots— Bengal. 

-IX. Se$ Bengal Alluvion and 
Diluvion Act. 

XI. See Bengal Land Revenue 
Sales Act. 

ir. See Bengal Public Gambling 
Act. 

VIII. Sec Bengal Tenancy act. 
III. See Calcutta Municipal Act 
VI. See Chota Nagpur Tenancy 
Act. 

1920— ill. See Calcutta Rent Act. 


Act 1847 

-1859. 

-1S67— 

1885 
1899 
190 3 - 


Acts—Bombay. 

Act 1869—XIV. See Bombay Civil Courts 

Act. __ . 

1874—III. See Bombay Hereditary 

Offices Act. 

1876—X. Sec Bombay Revenue Jurisdic¬ 
tion Act. 

1879—V. See Bombay Land revenue 

Code. 

1S79 —XVII. See Deccan Agriculturists* 

Relief act. 

-1887—IV. See Bombay Prevention of 

Gambling Act. 

-1901—111. See Bombay District Munici¬ 
pal Act. 

- 1905—T. See Bombay Court of Wards Act. 

-1918—I. See Bombay Primary Education 

(District Municipalities) 
Act. 

Acts—Bnrma. 

Act 1898—III. See Burma Municipal Act. 

-1907—VI. See Burma Village Act. 

-1920—II. See Rangoon Rent Act. 

-1920—VII. See Rangoon Small Cause 

Courts Act. 

X • 

Acts—C. P. 

Act 1898—XI. Sec C. P. Tenancy Act. 

-1920—I. See C. P. Tenancy Act. 

Aots—Madras. 

Aot 1889—HI. See Madras Towns Nuisances 

Act. 

-1920—11. Sea Madras Panchayat Courts 

Act. 

-1920—V. See Madras District Munici¬ 
palities Act. 

— 1920—XIV, See Madras Local Boards 

Act. 
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Acta—Punjab. 

Act j900—I. Set ) Punjab Limitation (Ances¬ 
tral Land Alienation) Act. 
—- 1911—III, See Punjab Municipal act. 

Act*—U. P. 

Act 1876— XVIII. See Oudii Laws Act. 

- j-886 —XXII. See Oudh Rent Act. 

-1901—II. See Agra Tenancy Act. 

--1901—III. See U. P. Land Revenue Act. 

-- 19J.3—I. See BUNDHELKHAND EnCUM- 

bbred Estates Act. 


Regulations. 

Reg. 1827 -II. See Bombay regulation. 

— 1886—I. See Assam Land and Revenue 

regulation. 

Statute. 

J861 (24 & 25 Vic. C. 67). See Indian Councils 

Act. 

Admission, erroneous, whether binding. 

A mauifeMly erroneou.- admission doi t not bind 
the paity making it. A MangrU Rai v. ^hiva- 
NAND LAL. (192j) a. I. R. (R.J 5 75 ® 

Adverse possession. See Civil procedure Code, 
1908, O. XXI, r. 63 264 


- See Deccan Agriculturists’ Relief 

Act, 1879, s. 10A 952 


See Muhammadan Law. 


-■ ■ — ■ — Co-oU> n ers—Denial of tide — Ouster. 

The nitre assertion by one co-owner in posses¬ 
sion of property that the other co-owner has r.o 
right to the property is not sufficient to constitute 
ouster. It might be inferred bv evidt nee 0 f 
exclusion of the other persons interested in the 

S rop^rty uninterrupted fora very long tine. B 
Ieshav Narayan v. RamchandRA GANKSH, 
(192^) A. I. R. (B.) 156 521 


-- Equity of redemption, adverse possession 

of—Usufructuary mortgagor's interest,nature of. 

There can be adverse possession of the interest of 
a usufructuary mortgagor and it will depend on 
the facts of each case whether the person claiming 
title through such adverse possession has estab¬ 
lished his claim or not. 

The right ot ownership ill usufructuarily mort¬ 
gaged property does not pass to the mortgagee, 
leaving only the equity of redemption to the mort¬ 
gagor. The right of ownership together with 
the right of redemption remains with the mort¬ 
gagor, and until the property is actually foreclose d 
and the sale becomes absolute, the right ol owner¬ 
ship does not pass. The doctrine is equally appli¬ 
cable to conditional sales and usufiuctnary mort¬ 
gages . 

Saedut Alee Khan v. Collector of Saran, (185« c ) 
Beng. S. D. A. 8411 17 Ind. Dec. (o. s.) 617, 
approved 

Although the possession of usufructuarily mort¬ 
gaged property by a trespasser can be adverse 
to the mortgagor, the burden of proving when 
it became so rests on the lormer. Puma facie, 
by his act of possession the trespasser merely 
ousts the mortgagee who is entitled to hold the 
property. 


Adverse pouesdon—conoid. 


Peri a Aiy« Ambalam v. Shunmtsga Sundaratu , 
22 li d Cas. 615; 38 M. 903; 15 M. L. T. 122; 26 
M. L. J. 1401 1 L. W. 119; (1914) M. W. N. 417, 
approved. 

Per Simpson. A. J.C. —There can be prescription 
against a mortgagor, but ordinarily Iherc can be 
no prescription against him unless he is entitled to 
immediate possession. Contra nen ralcntcm 
agere nulla cuml praescrlptio. The fact that he 
would be entitled to bring a suit 'or d deration 
is of no consequence A par y is never bound 
to bring a suit for declaration. 0 Jai GoBInD 
Singh v. Abhairaj Sinch, 10 O. L.J. 216; 9 
O. & A.L. R. 651126 O.C. 308; (1924) A. I. 
R. (O.) 40 125 


- Mortgagee—Money spent on property by 

person in possession — Charge—Overt act — Execu¬ 
tion of decree—Symbolical possession, delivery of, 
effect of—Municipal Committee, whether can 
acquire adversely. 

The mere fact that a person in possession of prop/ 
erty over which he asserts title as owner has 
spent money on the property for which he would 
have a charge over the property does not convert 
bis possession into that of a mortgagee. _ . 

It is open to a mortgagee to assert his ownership 
over mortgaged property by doing an o v <rt ait 
and giving notice of his intention to the mortgagor. 

The mere fact that tonnal possession of property 
is I'iveu to a decree-holder in exertion of Ids 
decree dots not bring about any change in the 
possession or title of th»rd persons. 

There is nothing to prevent a Municipal Com¬ 
mittee from acquiring property by advene 
possession. L Muhammad Ramzan v • Municipal 

Committee, Aupur, (1923) A. I. R. (L ) 534 609 


Remote reversioner. 

a e 


An adverse possession of the property of the 
st male holder is not adverst to a remoter 
versioner during the lifetime of the nearest 
versioner, that is so long as his right to posse s- 
on docs xiot accrue. L Hast 1 „. Hira, 4 L. L. 

,201; (1922) A. 1 . R. (L.) 37 

gra Tenancy Act (II of 1901 ), ss. 10 , 105 —- 

*U P. Land Revenue Act (111 of 1901). s. 36 
—Purchaser of khud kasht land—Suit for profits 
—Rent suit—Assessment of rent. 

A purchaser of khud kasht land is not entitled 
. sue the co-sharer lanulords for profits under 
ction 165 of the Agra Tenancy Act. His suit 
a simple one for rent against his vendor ex- 
roprietary tenant. As a preliminary step 
>wever, itis necessary for him to have the rent 
sessed by the Collector willi reference to the 
•ovisions of section 10 of the Agra Tenancy Act 
id section 36 Of the Land Rev,w Act. A 
ishori v. Parsadi; (1922) A. I R. lA.) 319 3 c 2 

s. 57— Landlord and tenant Ejic^nte.J-— 


—■-s. u 4 r f 

Non-payment of rent whether ground Jot ejec - 

Under a compromise defendant was allowedto 
;ain possession of certain plots of land *0 long 
he paid the rent fixed by the compromise but d 

f aded to pay tfce FWlt be liable to be ej<cttai 
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Am Tenancy Ad—concld. 

Held, that although the compromise was binding 
on the parti s the defendant could not under 
aeotion 57 of the Agra Tenoncy Act be ejected for 
mere non-paym< nt of rent in the absence of a 

decree for arrears of rent as required by clause (a) 
of the section. A KubEr Das v. Ram Din 
Kai.War, 20A. L. J.709; H923) A. I. R. (A.) i 4 - 
45 A. 5 027 

---- S. 95 (a )—Suit for declaration that 

Plaintiff is sole occupancy holding, whether cogniz¬ 
able by Revenue Court. 

A suit for a declaration that the plaintiff is the 
sole occupancy tenant of a holding is maintainable. 
under section 95 (a) of the Agra T t na n .;v Act, 
in the Revenue Court alone. A CmTTo v. Gang A 
Sahai, (1923) A. I. R. (A.) 527 638 

■ ■ — - s. 165 — U.P Land Revenue Act (111 

of 1901), s, $*>-—Co-sharers—Suit for Profits 
against Lambardar — Negligence, whether question 
of factor law — Ex-bropriet try rent, assessment of 
—Duty of Lambardar— Collection made by un¬ 
authorised person — Liability of Lambardar. 

In a suit for profits under section 165 of the 
A;ra Tenancy Act, agaiust the Lambardar. the 
question of the negligence of the Lambardar is a 
questi m of mixed fact and law which is open to 
review iD second appeal. 

Under section 36 of the U. P. Land Revenue 
Act, it is not the exclusive duty of the Lambardar 
to apply for the assessment of ex-proprietary rent, 
and if such rent is ,iOt assessed the co-sharers are 
as much to blame as the Lambardar . 


Where such rent has not been assessed it cannot 
be tik'n into accoun in a suit for profits against 
the Lambardir, nor is the Lambardar liable for 
a collect! n made by an unauthorised person who 
ha l no right to mike it. A Kunj Behari Lae v. 
Abdue Hapi, 4 U- P. L. R. (A.) 200 1032 

—-S. 167 —Suit for ejectment as sub-tenant 

dismissed bv Revenue Court —Subse/uent suit on 
same allegations in Civil Court —Re* judicata. 
Where a suit for a person's ejectment as a sub¬ 
tenant is dismissed by a Revenue Court, a subse¬ 
quent suit on the same allegations In a Cl’ril Court 
is barred by res judicata • A Jokhu v. Deoki- 
NANDAN PANDEY, ( 192 )) A. I. R. (A ) 489 630 


—_g. 19 Co-sharers—Death of tenant with¬ 

out heirs — Co-sharer, tight of. to eject persons 
in occupation—Partition informal —Phatbaudi, 

effect of. . , , . 

Where there are a large number of co-sharers In 
a village an informal partition between the co¬ 
sharers is the only means by which the rent c#u 
be realised and the revenue paid. Where such 
a partition or phatbandi has bren in exigence a id 

recognised in a village for a long time, it is quite 

sufficient to entitle a co-sharer in whose share 
particular pots fall to collect the rent and ej< ct 
the •enacts of those plots, and the laud U not 
removed from hia share merely because a particular 
ten me happens to die without heirs. A Jokhu 
Rax v, BiiabhuXI Rax, (1923) A, I, R. (A.) 559 




Amendment of plaint in second appeal. 

The High Court will not in second appeal 
a T..* Pjanit to be amended so as to allow the 
plajutift to impeach a previous decree on alh ca¬ 
tions of irregularity no t mentioned in the 
original plaint. M Devi Prasad v. Jagak- 
Nadiiaraju, 46 M. L J. 12; (1924) M. W. N. 1251 
33 L. T. 243; (1924) A. I. R. (Id.) 281 404 

Appeal, second— Finding based on inadmissible evi- 

d nee —Evidence material— High Court, whether 
will interfere. 

Where a finding of fact is based on inadmissible 
evidence and it is not possible to say that such 
evidence formed no more than a negligible par 
of the basis of the finding resting on it, the 
High Court will intetf. ie in second appeal. N 
Raoji v. WaRlu. 3 N. L. J. 313; 18 N. L. R. x8 2 , 
(1923) A. I. R.JN.) 107 9H 

--— Finding of jact, conclusions drawn 

from, whether can be challenged. 

Although in second appeal findings of fact 
cannot be impugned, it is nevertheless open to a 
party to challenge the correctness of the con¬ 
clusions drawn from such findings. L B aj Sin ert 
v. Partap Singh. 11923) A. I. R. (L.) 497 473 

-- Finding of fact—Misreading of Trial 

Court's judgment. 

A finding of fact based on a misreading of the 
First Court's judgment and without taking into 
consideration a point specially raif‘ d in tfit grounds 
of appeal is not binding on the High Court in 
second appeal. L Basanti v. Chanda Singh, 
(*9*3) A. I. R. (L.) 502 475 

-- Jurisdiction, question of, whether can 

be raised for first time . 

A question relating to juris diction which is a 
pure qu« stion of law and can bi dealt With on 
the record as it sri.nd without any firther evi¬ 
dence biii.g recorded cun Le taken ;n seiond 
appeal although it was not mged before the lower 
Appellate Court. L Ram Kibhan v. Rausiian, 
(1923) A. I. R. (L.) 551 538 


Arbitration —Reference to five arbitrators—Majority 
award binding—Two arbitrators failing to act— 
Award by remainder.whelhir valid. 

The parties to a ctsereu rri d theirdispute to the 
arbitration of five arbitrators and f.gieed to abide 
by the award of the majority of them. Two of 
the arbitrat ,ts did not tdee part in the arbitration 
proceedings and the remaining three made an award 
and fi’ed it in Court; 

Held, (1) that the intention of the parties was 
that all the five arbitrators should take part in the 
arbitration and should thure be any differ nee of 
opioi >n among them the opiuiou of the majority 
should prevail, and that they did not intend that 
if only a majority of the arbitrators acted and 
made an award tne award would be binding; 

(2) that, there f cre, the award was invalid anti 
was not hint ing on thi pari ifR AbdUlIa v. 
M. V. R. S. FIRM, 2 Bur. L. J. 229; (1924) A I. 
R. (R) i53 866 

Arbitration Act (IX of 1899 ), t. 10 —Special case, 
stating of—Discretion of arbitrator—Refusal to 
state special case—Remedy— Interest after date of 
award-Power of arbitrator. 
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Arms Act—coucld. 


It is within the discretion of an arbitrator to 
refuse to state a special case for the opinion of the 
Court, and bis refusal to do so does not amount to 
misconduct. 

Where a party to an arbitration asks the arbitra¬ 
tor to state a special case and is refused, heshould 
on such refusal apply to the Court forthwith to 
revoke the submission. 

An arbitrator is not entitled to award int<-r«Bt 
after the date of his award. C SewduTRAI 
Narsaria v. Tata Sons Lt d ., 27 C.W. N. 494 

_8. 15 — Civil Procedure Code ( Act V of 

190S), O. XX I. r. 16—Assignment of award— 

Execution— Procedure. ...... 

Inasmuch as under section 15 of the Arbitration 
Act, an award when filed is enforceable as a decree, 
all the provisions of the Code of Civil procedure 
applicable to the execution of decrees, apply to an 
award so filed. 

Where a person ill whose favour ail award has 
been made assigns it to a third person, such assignee 
is entitled under r. 16 of O. XXI of the Civil Pro¬ 
cedure Code, to execute the award against the 
perion against whom it was made. C Gladstone 
Wyleie & Co. V . Joosun Peer Matched & Co., 
27 C. W.N.666; (1924) A. I. R. (C.) 117 868 

Arms Act (XI of 1873 ), s. 4 — Bolts and bars of 
rifles, whether arms — Arms, whether must be in 
serviceable condition. 

The word “arms”, as defined in section 4 of 
the Arms Act, includes parts of arms as well, 
and bolts and bars of rifles are, therefore, “arms” 
within the meaning of this section. 

Nurdin v. Empress, 38 P. R. 1889 Cr. followed. 

It is not necessary that an arm or a part of an arm 
should be in a serviceable condition before it 
can fall within the definition contained in section 4 
of the Arms Act. L Karm Dinv. EmpErOr, (19*3) 
A. I. R. (I/.) 617; 25 Cr. I/. J. 539 1003 

-ss. 6 , 19 (a) — Arms Rules, Sch. II — 

Manufacture of kirpans by Sikhs—Offence. 

The entry in Schedule II to the Arms Rules which 
excludes “ kirpans possessed or carried by Sikhs” 
from the prohibitions and directions contained in the 
Arms /fet, refers to kirpans actually in existence and 
in the possession of or carried by Sikhs. In other 
•word , a Sikh can possess or carry a kirpan without 
a license, and is not prevented by any provisions 
in the Arms Act from dealing with a kirpan 
wh ch he possesses in any way he likes. But the 
entry docs not exempt the manufacture of kirpans 
from the operation of the 'prohibition contained 
in section 5 of the Arms Act. 

Tlic manufacture of kirpans, theiefore, without 
a license, is an offence falling under clause (a) 
of section 19 of the Arms Act. L Emperor v. 
Basta Si*Gn, 3 I*. 4371 (i9*3) A. I. R. (L,.) 267; 25 
Cr. I4. J. 34 2 230 

— - —' I 9 (e) and (f )—"Armed,” mean - 

<"/ of. 

According to the Vernacular use of the word 
•aimed ** In Sind, a person i> to be deemed 
‘armed" within the meaning of Section 19 (*) of 
the Arms Act, notwithstanding Ihe fact that he 


is equipped with an ‘ arm M which is r.ot capable 
of immediate use as an "em1.” S EmPlROr v, 

Mahomed Punjab 25 Cr. I,. J. 448 730 

- 1 - S. 19 (i)— Chhaxi found in house in joint 

occupation of two persons — Possession. 

Where a chhavi is found in a house in the joint 
occupation of two persons it cannot be said with 
any elegree of certainty that one of them w a s in 
exclusive possession thereof for the purposes of 
section 19 (/) of the Arms Act. L Alta v. EmPEROR, 
(1923) A. I. R. (L.) 513J 2 5 Cr. L. J, 399 447 

Assam Land and Revenue Regulation (I of 1880 ), 
S. 154 — Partition—Imperfect partition — Juris - 
diction of Civil Court—Partition of definite 
tract. 


Section 154 of the Assam Land and Revenue 
Regulation does not bar by a Civil Coart an imper¬ 
fect partition, on the basis of possessory title, of 
spccc fic lands, forming a definite tract an cl a speci¬ 
fic share of a revenue-paying estate, provided that 
the partition docs not involve a partition of the 
entire estate. ■ 

No property can be included in a suit for parti¬ 
tion unless each of the parties to the suit claims 
an interest therein. C RajEnDra Narain v. 

Saiis 11 Chandra, 5 ° C. 9f8; (1924) A. I. R. (C.) 

233 705 

Bengal Alluvion and Diluvion Act (IX of 1847), 

SS. 3, 6, scope of- Revenue Survey map, value 

of—Additional revenue, when can be assessed — 

Malikana, meaning of —Quasi rent charge, 

whether tenure. 

Per Mookerjee, /.—The expression ' any such 
new map” in section 6 of the Bengal Alluvion and 
Diluvion Act refers to the"new map” made accord¬ 
ing to “new Survey” as contemplated in section 3 
of the Act. That section provides for periodical sur¬ 
veys at intervals of not less than ten years, after a 
Revenue Survey has been completed and approved. 
The object of the "new Survey ” is to ascertain 
the “changes” that may have taken place 
since the date of the last survey, that is, 
changes by alluvion or dereliction (not change* 
by possession). Section 6 then imposes upon the 
Revenue Authorities the duty to assess what 
may be called added land, whenever, on inspection 
of the new map, it appears that land has been 
added to an estate paying revenue directly to 
Government.’ There must consequently be a 
comparison between two maps, made at an in¬ 
terval of not less than ten years and each showing 
the revenue paying estate concerned. That estate 
mnst, accordingly, be in existence as a revenue 
paying estate, if not before, at least on the 

date of the first of the two mops taken as the basia 

f0r Se C ?tTo P n n 3° n of the Bengal Alluvion and 
Diluvion Act is all comprehensive in scope, 
and sections 5 and 6 both refer to al 
estates paying revenue directly to Government, 
no matter whether they were or were not in 
existence in 1793 What is essential to attract the 
application ot the Act is that there should 
have been in the case of the estate concerned, 

a Revenue Survey. 
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The Revenue Survey map is taken as the basis 
of comparison, but the comparison of the maps 
is not conclusive. The comparison sets the Revenue 
Authorities in motion, and they may. then, on the 
best materials they can procure, proceed to 
assess what land they deem to be assess¬ 
able. 


It is only when on inspection of the new map 
it appears that land has been added, that there 
is legislative authority for assessment of addi¬ 
tional revenue. 

When the proceedings have been commenced 
in accordance with the statutory requirements- 
there are no restrictions prescribed as to the evi¬ 
dence to be used for the solution of the problem 
in controversy. What is liable to be assessed 
with revenue is land not previously assessed — 
not land which has been formed since the Revenue 
Survey map. There is no inflexible rule of law 
that the state of things depicted on the Revenue 
Survey map was in existence at the time of the 
Permanant Settlement. Proof of the existence, 
at a particular time, of a fact of a continuous 
nature only gives rise to a rebuttable presump¬ 
tion within logical limits that it exists at a subse¬ 
quent time or has previously existed. 

The fact that the proprietor of the original estate 
had a right to receive malikana does not neces¬ 
sarily entitle him to an accretion. The malikana 
holder is entitled to receive periodically a specified 
amount from the income of land. Tbis right may 
have the qualities of a rent charge but this is not 
sufficient to show that the land or estate is still 
held by him as zemindar immediately from 
Government, and unless this is established, he 
cannot maiutain his title to the accretion. 


Per Rankin, /.—In every case the question 
what lands were included in the Permanent Settle- 
ment, is a question of fact, and not of law. 

Tagadindra Nalh Roy v. Secretary of State, 30 
I. A. 44; 30 C. 291* 7 C. W. N 193; 5 Bom. L. R. 
it 8 Sar. P. C. J. 412 (P. C.), followed 

Government cannot under Bengal Alluvion 
and Diluvion Act levy an additional 
revenue from any area within the a 

settled estate : there must be land added to lh« 

estate. 


Malikana is a right to a sum of money and 
it is charged on the laud. It maybe described 
as a quasi rent charge. But the reservation by 
Government of a sum to be paid to Government 
by the immediate holder of resumed lauds, 
which sum is to go to the persons who 
have refused to take settlement from Govern¬ 
ment, does not operate to prevent the new estate 
from being an entirely independent tenure m 
substitution for and in extinguishment of the 
zemindar’s orig nal interest in the newly settled 
lands. Physically land is added to land In point 
of right, the right to the new land is accretio 
to the right to the old. A quasi rent charge is not 
tenure or dominium. The right to take •ettlement 
enures to the tenure-holder. C ^audamini 
Dassyav. Secretary of State for India, 38 c. 

L* J» 471 50 C. ( 1924 ) A ’ *• R< 197 


Bengal Land Revenue Sales Ac* (XI c! 1859}, 

applical tlity of —Howln surrendered to Govern¬ 
ment —Karsha, whJher can be sold for arreats 
of rent. 

A Howladar holding a Howla under Govern¬ 
ment Khasmehal surrendered the unexpirtd 
term of the Hoivla to the Government. There 
was a Kars ha in the Hoivla, which fell into arrears 
and was sold at the instance of Government under 
the Bengal Land Revenue Sales Act: 

Held. (1) that the Kars ha was liable for the 
rent pavablc to the Howladar, and the arrange¬ 
ment which the Howladar entered into with 
the Government had not the effect cl changing 
the rent into re venue, thereby rendering the Karsi.a 
liable to sale under the provisions of the Bengal 
Land Revenue Sales Act; 

(2) that the sale purporting to have teen 
made under the Act was. therefore, without 
jurisdiction: C UkiI<uddi Aka.v v. A^mat A1.1 
MUXS 111 . 27 C.W. N. 723: (»923) Ai fi R. (C.) 7 1 4 

29 


_sg. 2, 3, 6, 33 — Estate, when can be put 

up for sale—Collector, duty of—Suit to set aside 
revenue sale— Plaintiff , what must show — 
Grounds not taken before Commissioner, whether 
can be urged in suit. 

Under sections 2 and 3 of the Bengal Laud Re¬ 
venue Sales Act a Collector has no power to 

put up an estate for sale unless there is an arrear 
of revenue in respect of that estate and unless 
the latest date of payment fixed by the Board 
of Revenue has expired and the default has pot 
In en made good. 

Whenev. r a person seeks to have a revenue 
sal- s t aside on the ground that there was no 
au'hority in the Colleotor to sell an estate, having 
regard to the fact that the latest date fixed for 
pavment by the Board of Revenue had not expired 
At the date wh« n the property was put up for sae, 

he should, in order to enable the Court to decide 

the point, give the dates of the revenue kists 

according to the original settlement and kistbandi. 


A sale is a sale made under the Bengal Land 
Revenue Sales Act, within the meaning of that Act, 
Then it is a sale for arrears of Government Reve¬ 
re held by the Collector or other officer authoris- 
5 to hold sales under the Act although it may be 
Contrary to the provisions of the Act either by 

eason of some irregularity in publishing or con- 
eaaou w oonsequence of some express 

!rovision^for es emption having been directly "con- 

r When 1 ' the validity of a sale for arrears of 
evenue is impeached it Is of the utmost 
Instance that all questions arising in connection 
herewith^ should be determined speedily, and 
,hen the sale has once been confirmed by the 
* nen . • .,_ r «h e purchaser should not be 

xposed to th< danger of having his .ale aet 

19 Where a'sIk'foTarrears of revenue has been 
trarv to the provisions of the Bengal 
ieveaue ^ales Aot. section 33 of the Act would 
restitute a bar to a suit brought in a Civil 
'ourt to set aside the sale upon grounds of 
bjeotion which were not declared and specified 
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Bengal t&ttd Revenue Sales Act— toncld. 

in an appeal t<> the Commissioner. Pat Jag* 
dishwar N’aravan- v . Mr hamMad IIAZIO Hussain, 
(192 ) Pat. i 4 l 851 

Bengal Public Gambling Act (II of 1887), ss. 5. 8— 

Money on person of gamble)—Fot tenure. 

What is liable to forfeiture under section 8of 
the Bengal Public Gambling Act, are those tilings 
which may be reasonably suspected to have 
been used or intended to be used for the pur¬ 
pose of gaining. The private propnty cf an 
individual, such as money or jewellery on bis 
person, who is found gaming in a gaming house 
cannot be seized and forfeited under the sec¬ 
tion, unless it is quite clear that the ic was attache d 
to such private property the taint that it was 
reasonably suspected *10 have been meel or in¬ 
tended for the purpose of gaining. Pat T.aciimi 
NarainMarwaki v. Emperor, (*923) Pat. 220; 
4 P L T. 622; iP. L. R. 229 Cr.; (192-1) A. J - J* 
(Pat.) 42; 25 Cr. L. J. 321 177 

Bengal Tenancy Act (VIII of 1885), s* 5 (5)— 

Tenant, status of — Tenure-holder—Area ofl.o iing 
— Presumption—Mode of user, evidence of, whe¬ 
ther admissible—Transfer of tenure—Settlement 
by G tvernment— Agreement between Government 
and settlement holder, whether can le taken 
advantage 0j by tenant. 

Defendants were entered in the revenue papers 
as “tenure-holders” of an area exceeding fourteen 
hundred bights, and had from the very inception 
of their tenancy cultivated the laud through 

t U Held, that the defendants must be held to be 
the tenure-holders of the land. 

Bibhudendra v. Debendra Nath, 27 Ind. Cas. 
432; 20 C. L. J. 140 and Debendra Nath Das v. 
Bibudhendra Mansingh Bhramarbar Roy, 45 Ind. 
Cas. 411; 27 C. L. J. 543 i 5 P- L* " • X J 22 ^ • N* 
674; 16 A. L. j. 522; 23 M. h. T* 384; (1918) M. W . 

N* 370! 20 Bom. L. R. 743’ 35 1<* J* 45 

A. 67 ; 45 C. 805 (P. C.), followed. 

Where a tenure is treated as transferable 
in the hands of the original tenure-holder it must 
be treated as transferable in the hands of the trans- 

fC An engagement between the Government and 
a settlement holder that the latter would respect 
the rights of the tenants as recorded m the 
settlement papers, may be invoked by a tenant 
for his own benefit and protection even though 
he may not be himself a party thereto. 

Chandramoni Mohanti v. Manmaiha Nath Miner, 
* Ind. Cas. 301; n C. L. J. 68 ; Jahandar Bahsh 
Mullich v. Ram Lai Haxra, 5 Ind. Cas. 565; 37 

C. 449; 11 C. L. J. 364; 14 C. W. N. 470 and Man- 
math Nath Roy v. Ameer Khan, 46 Ind. Cas. 9 »; 
3 P. L. J 394 , relied on. 

In considering the status of a tenant a reference 
to the mode of user of the land is legitimate 
when the terms of the orieinal grant axe ambigu¬ 
ous or cannot be proved by direct evidence. 

C HEmanta Kumar Debi v. Munapur Zemin- 

dARI Co., 35 C. L. J. 4931 (1923) A. I. R. (c.) 

25 ’ 261 


Bengal Tenauoy Act—contd, 

-S- 7 —Landlord and tenant—Enhancement 

of rent —Ki bu iyat, construction if— Ti nay.t liable 
to pay rent for excess area—Fixity oj rent. 

A .s tipulation in a kabuliyat that the tenure-holder 
is to pay rent for lands beside; thesi mentioned 
in th e ft abut, \ at which may be under his cultiva¬ 
tion, t r which may be found to be exces; lands 
upon measur m nt at berate mentioned in the 
hubuliya', does not imply that the rate of rent is 
to le fixed in perpetuity and would not be liable 
to enhancement. C SrRJA Prosad v. MidNAPvR 
Zimxkdari Co. Ltd., 38 C- L J. 369 854 

-s 51 —Rent suits— Res judicata —Pre¬ 
sumption. See Civil. Procedure Code, ico8, 
s. 1 r 334 

- S. 105 —Landlord and tenant —Mokalaii 

patta— Fixi.y of rent — Presumption — Enhance¬ 
ment of rent, whether permissible. 

The use of the term w. ok arm i implies fixity 
of rent, and where a mokarart patta provides that 
the lessee is to hold down to his sons, grand¬ 
sons etc., the tenure becomes ntoutusi wok af art. 

Ram Narain Singh v. Chota Nagpur Rankii g 
Association, 36 Ind. Cas 321; 4 t C. 332, Mahan und 
Sahay v. Saidunnessa Bibi, 8 C. L. J. 525, >2 * . 
W . N. 154, Gayratulla Sardar v. Girislh L hand;a, 
12 C. W. N. 175, Rsshec Case Law v. Satish 
Chandra Paul, 6j Ind. Cas. 774; 35C. L. J. 90I 
(1922) A. I. R. (C.) 123, followed. 

Mere iorbtarunce on the part of a landlord to 
enforce enhancement o! lent does not justify the 
inference that the tenure is r.ot enhanceohle. 
But no question of presumption arises wheie 
the terms of the contract have teen reduced to 

waiting. , . _ 

Jafa 1 andhu Saha v. Magi antoyi Dcisst, 36 Ind. 

Cas. 884. 24 C. L. J.36^: 44 c. 555: 22 C. W. N. 
89, Guru Chat an Nandi v. Sarab A.i, 52 led. 
Cas. 79: 3 ° C. L. J. 9 ! 2 3 C. IV. N. 104I, 

followed. „ , 

A n.okarari falta contained the following clause' 
“Becoming entitled to make sale and gift etc., 
vou down to your sons, grandsons etc. in succes¬ 
sion shall continue to peace indy enjoy and pos¬ 
sess on payment of the rent according to the 
demands prevalent in the Perganah without any 
enhmennent or abatement oi the rate cf rent 
according to the different classes of lands. II 
you hold possession of any land in excess to 
what is mentioned in this paila and if any land 
be found upon measurement to te in exces? 
then you shall separately pay the rent thereof 
according to the rates of different classes of 
land* and if the area of the land Le found to 
be less, you shall get alaunui.t oi lei it utdrr 
a settlement at the aforesaid rates. The rates 
of rent according to classes will, in fact, never 

be enhanced o: abated”: 

Held, that ihc- landlord had by the grant of 
the J'atta precluded Hnrclf from «. xt rru;rg the 
right \e-ieo in a Zetnit dat, holding under the 
Permanent Settlement, to xai-e. fu m time 
to time, the rents, according to tie Taracai ah 
or current rates, of all the tent-p*>"ng lai ds 
within his Zemindari. C BhaiRAB ChANRA 1 AS 

v.M idnarur Zemindari Co. Ltd-, 3 ^» C. L. J* 37a 
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-s. 120 —Zerait land—Lease for term of 

years — Sub lessee, position of. 

Tenancy is created by a contract, either express 
or implied, between the landlord and tue tenant, 
or by .Statute. A le 6ee ol z.ratt land f<»r a term of 
years lia., no right 10 se.tle he land with sub¬ 
tenant* for a term exceeding the term of his „wn 
lease. On the expiry »,f the term of suoh lease 
the rights of the lessee in the land together w i th 
those ot his sub-lessees oome to an end. Pat 
JoGrndra Singh v. Kksfio Prasad Singh. (192.1) 
A 1 . R. (Pat.) 429; i Pat. 764; ^1923) Pat. 113, 
X P. L. R 91 029 

- s. 144 . See Civn. Procedure Code, 

1908, ss. 16 (4), 20. 2i. O. XXI, r. 3 253 

• -s. 148 . See Civu, Procedure Code, 

1908, O. I, r. 3 10 

- 3 . 148 — Rent suit — Summary procedure 

— Question 0/title. 

There is no rigid l'ulc of law to the effect that 
in a rent suit properly so called and filed under 
the provisions of section T.jbof the Bengal 'ten¬ 
ancy Act a question cf title- may not be deter¬ 
mined if it arises. 

The procedure prescribed by section 14S of the 
Bengal Tenancy Act is not a special jurisdiction 
but a summary procedure. C TinKarI Bose v. 
NogEndra Pposad Base, 27 C. W.N. 7x0; 50C- 
807; (1923) A.I. R. (C.) 699 10 

-s. 153 — Sale, setting aside of—Fraud and 

irregularity — Appeal. 

An appeal lies from an order setting aside a 
sale under section 153 of the Bengal Tenancy Act 
on the ground of fraud and irregularity, notwith¬ 
standing that the amount claimed is less than 
Rs. 50 m value. Unless there is irregularity alone 
and irre-gularity untainted with fraud, the appeal 
lies. C Jatiram Gayan 1 >as v. Dino Nat.ii, (1922) 
A. I. R. (C.) 103 520 

- 3 . 155 , notice under — Tenant r.ol required 

to remedy misuse — Notice, validity of. 

A notice under section 135 oi the Bengal 
Tenancy Act which dots not require the tenaut 
to remedy the misuse, the misuse btiug capable 
of remedy, is bad in law. and no claim for o m- 
peusation can be based on such notice. C Snip 
ClLARAN i). Bepin Behary, 27 C W. N. 144, 1x923) 

A. I. R(c.) 149 10*7 

--— ss- 160 , 167 — Sale of tenure in execution 

of rent-decree—Annulment of incumbrances — 
Settlement klia’iau, entry in, after annulment, 
effect of —Kabuliyat, construction of — Fixity of 
rent—Enhancement dependent upon enhancement 
by superior talukdar, effect of. 

Au entry in a settlement hhatian in respect 
of a tenure made after the tenure has been 
•old in execution of a rent-decree and he 
incumbrances o it have been annulled, cannot 
affect the rights acquired under the sale and 
annulment. A clause in a kabuliyat that if in 
future any cihaicemerit of rent or cesses is 
male according to law by the sup* lior 
talukdar or by the Colicctorate, the landlord 
would be entitled to realise the enhanced lent 
and cesses from the tenant, docs not affect the 

question whtth*r th? teaabri! hold R* * fixed 


Bengal Tenancy Act—concld. 

rale of rent under the kabuliyat . C JohAka 
Banco p. Gang a Chandra, (1922) A. I. R. (c.) 
222 1044 

■-s. 173. See Owe Procedure Code, 

i9°8, O. XXI, r. 90 522 

Bombay Civil Courts Act (XIV of 1869), s. 32— Su t 

for declaration that certain nominations of Muni¬ 
cipal Councillors are invalid—Seaelaty of State, 
whether necessary patty — Jurisdiction cf Sub- 
fudge to tty suit. 

To a suit for adeclaration that the nomination of 
Certain members to a Municipality by the Commis¬ 
sioner is invalid and illegal, the Secretary of State 
for India is a necessary party. 

Section 32 of the Bombay Civil Courts Act, 
ousts the jurisdiction of a Subordinate Judge- 
to try a suit to which the Secretary of State for 
India is a party, irrespective of the- fact whe¬ 
ther he was impleaded as a party at the t me' 
when the suit was filed or after the suit had 
be n received and registered by the- Court. B. 
Secretary of State for India v. Narsibhai 
Dadabhai, 25 Bom L.R.G92; (1 y 4) A. I. R. iB.) 
63: 4 S B. 43 241 

Bombay Court of Wards Act (I of 1006 ). fls. 11 . 22 . 
See Guardians and Wards Act, 1E90, s. 19 (c) 

702 

Bombay District Municipal Act fill of 1801 ) s 48 (f). 

See Bomhay Primary education (District 
Municipalities) Act, 1908, s. 1 (3) 1S6 

Bombay Hereditary Offices Act (III of 1874). ss. 0, 

11 , 11 A — Vatan, alienation of—Order declaring 
alienation null and void—Liability to pay full 
rent, commencement of. 

On 5th October 1904 au order was made by a 
Collector under section 11 of the- Bombay Heiedi- 
tary Offices Act declaring the alieuatiou ot a 
vatan to be null and void anel that the land was 
liable to assessment at the rate of full rent 
pi escribe el uudi r clause (2) of section 9 of the Act, 
but the amount ot the lull rent was not assessed 
tall July oth 1908 : 

Held, that under section xiA of the Act the full 
rent assessed was payable from the date of the 
order declaring the liability ol the laud to pay 
tne full rent and not from the date on which the 
amount 01 the- lull rent was actually assessed. B. 

Dhondi Subhank powarv. Secretary of Stats 
»oR INDIA, 35 Bom. B. R. 705; (iy^3> A. I. R. (B.) 
478 146 

Bombay Land Revenue Code (Act V of 1879), s. 53 

— Occ,.p.*ncy right • — Assessment paid by tenants 
.— Presumption—Fixity of tenure — -Mfias tai.d. 

In the Sahara District tne lad that the 
tenants pay the amount of assessment m^y n t 
be eonWu..iye-, but affords a strong presumption 

th-t ihe tenants haV*. attaiutu to occu^auty 
xignts by virtue ot their long hole-ing. 

Tue word mira- she-uld mt be used in Con¬ 
nection with persons who by virtue ol ti.eir 
to.,g holding ar e presumed by reason ol the 
p.ovis.oijs oi section 53 ol the Bombay Band 
Ke\-niu Cod. tonave acquir..u lixity of ttnun B. 
Sitaram Sadasuxv Shasiri Saprk v. Parshuram 
Bhav Patid, 1,1923) A, X. R, - V B.) ^4^ 87 $ 
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Bombay Laud Revenue Code—concld. 

- s. 153 — Bombay Revenue Jurisdiction Act 


(.Y 0/ 1S70), 5. 4 (c)—Sw'l for declaration of in¬ 
validity of forfeiture, maintainability of. 

Where an order of forfeiture made by the Col¬ 
lector under section 153 of the Bombay Land 
Revenue Code is inly a vires, a suit for a declaration 
that the order is invalid is barred by section 
4 tc) of the Bombay Revenue Jurisdiction Act. B. 

Duondi Subhane Powar v Secretary o» State 
for India, 33 Bom. L. R- 7855 (1923) A - R * ( B, J 

478 ., 146 

-B. 16 6 —Arrears of rent—Forfeiture— 

Notice, contents of. 

Section 166 of the Bombay Land Revenue Code 
does not make it obligatory on the Collector to 
specify in the notice issued under that section 
for what years the land revenue is in arrears. B 

Dhondi subhane Low ar v. Secretary of * ta 1 e 
for India, 2 5 Bom. L. R. 7851 ( x 9*3) A * *• R 
478 

Bombay Prevention o£ Gambling Aot (IV ollSS?), 

B . 3 —Common gaming house, what is— Usea 
for the profit or gain of the owner, ' meaning of. 

In order to prove that a house is a common 
gaming house within the meaning of section 3 
of the Bombay Prevention of Gambling Act 
it is sufficient to show that the house is one in 
which instruments of gaming are kept or used 
for the profit or gain of the person keeping or 
using such place, ». e., where the person keeping 
or using the house knows that profit or gain 
will in all probability result from the use of 
the instruments of gaming. The profit or gain 
may not actually result from such use. But 
if profit or gain is the probable and expected 
result of the game itself and if that is the purpose 
of keeping or using the instruments, it would 
b“ sufficient to bring the case within the scope 
of the definition. But the prosecution mnst 
establish that the purpose is profit or gam. lhi« 
may be done either by showing that the owner 
was charging for use of the instruments of gaming 
or for the use of the house, room or place, or 
in any other manner that may be possible under 
the circumstances of the case, having regard o 
the nature of the game carried on m that 
house. B. Emperor v. Dattatraya Shankar 
Paranjpe. 25 Bom. L. R. 1089, 47 B. 9601 (*9 4) 
A. I. R. (B.) 1841 2 5 Cr. L. J. 53 1 

Bombay Primary Education (District Municipalities) 
Act (I o! 1918 ), s, 1 ( 3 )—Bombay District Muni¬ 
cipal Act (III of 1901I, s. 48 ( 1 )— Bye-Laws of 
Surat Municipality — Bye-Law bJo. 4. whether 
ultra vires— Information for purposes of census. 
Under section 48 (/) of the Bombay District 
Municipal Act, read with section x (3) of the Bom¬ 
bay Primary Education (District Municipalities) 
Act, a Municipality has power, with the previous 
sanction of the Govemor-in-Council,. to make 
bye-laws so far as they are not inconsistent with 
the Act, among other things, with reference to 
the taking of a census within the Municipal Dis¬ 
trict. 

Bye-law No. 4 of the Bye-laws of the Surat 
Municipality is not ultra vires, and a person 

frho refuses to supply tfce information required 


Bombay Primary Education (District Municipalities) 

Act—concld. 


under the bye-law is liable to the penalty provided 
in bye-law No. 5 B. ParShOITAM JaGJIVAN v. 

Emperor, 25 Bom. L. R. 767? (i 92 4) A - LR.(B.) 47 
25 Cr.L. J. 330 186 

-ss. 7, 8, 9, 10, scope of—School Committee, 

powers and duties of— Attendance order, failure to 
obey—Reasonable excuse — Instruction, meaning 
of—Duty of Court. 

The two necessary conditions of a valid convic* 
tion under section 10 of the Bombay Primary Edu¬ 
cation (District Municipalities) Act are: (1) that 
there must be an order passed by the School Com¬ 
mittee under section 9 of the Act, that is an order 
passed in strict compliance with the procedure laid 
down in that section! and (2) that the parent must 
be shown to have failed to comply with the provi¬ 
sions oi section 7 of the Act on and after the date 
specified in such order. 

The powers conferred on the School Committee 
by the Bombay Primary Education (District 
Municipalities; Act are wide. They are in 
curtailment of the right of the parent to give 
efficient instruction to his child according to 
his own ideas. It is, therefore, essential that on 
attendance order passed by the Committee must be 
shown to have been passed in .strict compliance 
with the procedure therein prescribed, namely 
“after giving the parent an opportunity of being 
heard and after such enquiry as it considers neces¬ 
sary” as laid down in section 9 of the Act. Inc 
direction as to enquiry in the section is not merely 
permissive, it has a compulsory force. , 

It is not essential that the “instruction referred 
to in section 8 (b) of the Bombay Primary Edu¬ 
cation (District Municipalities) Act, in older to be 
e flic ent should conform to the standaids as adopt¬ 
ed in the recogriied primary schools. 

When a complaint is made to a Court under 
section 10 of the Bombay Primary Education 
(D strict Municipalities) Act, it is the function 
of the Court to see whether it i< proved that the 
parents failed to send the child to a recognised 
school, w tliout reasonable cause, on or fitter 
the date specified in the attendance order. B. 
NKMCIIAND Nathaw. Empf,ROF ,2 5 Bom. L. R. 896; 
47 B. 94*; (*924) A - R - ( B> ) xo 5 i 2 5 Cr. L-T* 338 


lombay Regulation (II of 1827 ), s. 5 - Interlocutory 

order—InUrjerenee by High Court. 

The second clause of sc ction 5 01 Bom by R<gu- 
ition II of 182 7 confers on the High Court the 
ow. r to interfere with interlocutory orders. «*• 
Ecretary of State for India v.. 
lADABHAi, 23 Bom. L. R. 99*1 (* 924 / A - *241 

ombay Revenue Jurisdiction Act fX ° I T 187 1 ^ p 
4 (c). See Bombay Land Revenue code. 1 °'^ 

Jl— ss . 4, 12 . scope of—Summary 
question of—Reference to High Cottri—Lands held 
by Shri Toly a Mahofaj, whether subject to Sum 

unary Settlement- . ..... 

A claim that certain lands were not vaJ diy 
ibjected to Summary Settlement falls wrthm 

lc purview of section 4 of tbs Bombay Revenue 
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Bombay Revenue Jurisdiction Aot—coucid. 

Jurisdiction Act aud can, therefore, be validly 
referred for decision to the High Court under 
section 12 of the Act. 

The application in or about the year 1864 of 
the Summary Settlement under Bombay Acts II 
aud VIE of 1863 to lands then held by Shri Tatya 
Miharaj was valid and legal, P. C- Maharaja op 
Kolhapur v. Shri Bala Maiiaraj, (19*3) A. I. R.- 
(P.C.)I 94 ) (i 9 » 3 ) W. N. O38; a6 Bom, I/. R. 2325 
4» B. 1 100 

Broker. Sea Principat, and Agent 263 

Buddhist L%w. Burmese —• Adoption—Publicity an.I 
notoriety — Ceremony, whether required. 

There is no special ceremony in Burmese adop¬ 
tion but the adoption must be a matter of publi¬ 
city and notoriety. Where an alleged adopted 
daughter has lived continuously in the house of 
her alleged adoptive father from her babyhood 
for twelve or thirteen years and the latter is en¬ 
tered in the register of the school in which sha 
studied as her parent and has paid for her fees 
and clothing, it is strong evidence of the publi¬ 
city aud notorietybf the adoption. P. C. Ma Than 
Thanv. Ma Pvva Than, (1923) A. I. R. (P.C-) 136' 
33 M. J 4 . T, 361; r R. 451; 2 Bur. Iy. J. 2601 46 
M. I<. J. 334 63 

— —- Succession—Death of parent—Marriage of 

surviving parent—Death of latter — Partition, 
right of—Causes of action, separate. 

So long as a Barman Buddhist husband and 
wife are alive their property, from whatever source 
derived, forms one estate, i.t which all members 
of the family have an interest, but which is 
under the control of the husband and wife. If 
one of the couple d es and the surviving partner 
imrries again, the property is ordinarily treated 
as the property of the second marriage during 
the continuance of that marriage, and forms 
one estate together with property acquired during 
the second marriage. It is only on the death of 
the surviving spouse of the first marriage that the 
miuuer in which the property is acquired becomes 
important. 

Similarly when, after the death of the common 
spouse, the surviving widower or widow’ retains 
tne property still intact and no part t on takes 
place the estate is.still one estate only. It is only 
when the claim to partition is made that the im¬ 
portance of the manner in which the property is 
acquired arises. 

The children of the first marriage have a right 
to sue for partition on the death of the first parent 
b it if they fail to exercise that right, the estate 
rcmiius an undivided fam >y estate and a fresh 
cause of action accrues to them on the death of the 
surviving parent. Bur. Maung IyU Gaee v. Madng 
I yU PO, 4 U. B. R. (1 Q 22 ) 140; (1923) A. I. R. (R.J 

Iio 53 

B aaidlkimni Encunbered'Estates Act(I of (1903). 

9 . X«3* Sat Mortgage 753 


Burma Municipal Aot (III of 1898), 8. 42A— 
License to sell pork — Failure of licensee to 
produce stamp-paper—Cancellation of license— 
Damages, suit Jot—Good faith. 

Plaintiff was a licensee of the defendant Munici 
pality for slaughtering pigs and selling pork. Hewas 
called upo n by the Municipality to produce stamp 

paper tor executing the license, which he failed to 

do. The Municipality thereupon cancelled his 
license an 1 eerveff a no!ice upon him a6 the result 
of which he was prevented from slaughtering pigs 
and selling pork for two days. He sued the 
Municipality fof damages 5 

Hcld,{\) that in the absence of any bye-law or 
othar authority empowering the Municipality t Q 
cancel the plaintiff's license simply because he 
had committed default in producing the stamp 
paper, the action of the Municipality amounted 
to a breach of contract for which the plaintiff waa 
entitled to recover damages; 

(a) that uudar the circumstances of the case the 
Municipality were not protected by section 42A 
of the Burma Municipal Act. R. San Yeik v. 
Municipal Committee op 1 ’egu, 2 Bur. L- J. *3r: 
(1924) A. I. R. (R.) 132 894 

Burma Village Act (Vi of 1907), s. 12— Refusal 
to obey requisition of Headman—Knowledge of re¬ 
quisition—Burden of proof. 

Iu Settlement Operations Headmen have to 
assist Settlement Officials by turning out 
villagers for such duties as soil classification, 
holding-marking, crop-reaping, etc., and a vil’ager 
who refuses to comply with such a requisition 
by a Headman is guilty of an offence under 
section 12 of the Burma Village Act. 

Under section 12 of the Burma Village Act 
the prosecution has to prove that the accused 
was either present at the time when tke re¬ 
quisition was made or was Informed of it in 
time to obey it. L. B Pan Bu v. Emperor, n 
L. B. R. 41* (1923) A. I. R. (R.) 6t( 23 Cr. h. J. 
371 419 

Calcutta Munioipal Act (III of 1899 ), ss. 408 , 
409 . 622 — Requisition, failure to comply with — 
Construction by occupier—Discharge of owner from 
liability, extent cf —Procedure under s. 409, 
effect of. 

Sub-section (3) of section 622 of the Calcutta 
Municipal Act, docs not discharge from liability 
an owner who has not complied with a requisition, 
merely because the occupier of a portion ol the 
land lias rendered compliance with the requisi¬ 
tion impracticable in part. The owner is dis¬ 
charged from Jiabilit}' under the section only to 
the extent that compliance is rendered impossible 
by the conduct of the occupier. 

Non-compliance with a requisition under sec¬ 
tion 40S of the Calcutta Municipal. Act imposes 
a liability on the owner. If the requisite improve¬ 
ments are carried out by the General Committee 
under section 409 of the Act, the default on the 
part of the owner vanishes, but till the work is 
completed, tne default remains, entire or partial, 
and the liability of the owner to be prosecuted 
still continues in operation. 

It is not the practice of a Court of Equity to 
iaterlcie with acts of Corporate bodies, unless 
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Chota Nagpur Tenancy Act—concld; 


they ar:- manifestly abusing ilieir powers. C$ 

CORPORATION OF CALCUTTA U.BlJOY KUMAR AdDY, 

27 C- w. N. 7>7; 50 C. Si 3: 38 C. L. J. 3 : > n J (1924) 
A. I. R. (C.) 334 529 


Calcutta Rent Act (III of 1920). sa. 2 (SI (ii), 15 
( 3 ;—Policy of Act —" First-lifting,” meaning of 
— Sub-l ease. 

The Calcutta Rent Act was intended for the 
protection of tenants generally, and not merely 
of lessees to the exclusion of sub-lessees. 

The words “first let" in section 2 (J) (ii) of the 
Calcutta Rent Act, cannot be construed to mean 
the first letting between the tenant and the sub- 
tenant. 

When an entire building is let out, a subse¬ 
quent sub-letting of a part of it is not the “first 
letting" of such part within the meaning of sec¬ 
tion 2 (/) (it) of the Calcutta Rent Act. The 
first-letting of the entire buildingis the first-letting 
contemplated by the section. C. Rebeirou. Jacob 
37 C. W. N. 56?; (1923) A. I. R. (C ) 553 623 

c. p. Tenancy Act (XI of 1 £ 98 ), 3 . 60 . Whether retros¬ 
pective—Occupancy tenant , lemse granted by 
validity oj. 

The heir of an occupancy tenant inherits the 
tenancy with the liabilities attached to it. If a 
Vaud lease has been creattd by the deceased occu¬ 
pancy tenant, hi« heir can inherit the occupancy 
tight* only subject to amh lease. 

There is nothing in the langnage of section fio of 
the C. P. Tenancy Act which points to an intention 
on the part of the Legislature to interfere with 
rights validly created before the passing of tha 
Act. N. Lahini*. Bala, 18 N. L. R. 83; (1922) A. 
I. R. (N.) 227 708 


c. p. Tenancy Act (I of 1920), s. 97. applicability of 
—Land and trees belonging to different persons. 
Tne proih -Hlou against tne attachment of 
trees apart from the land on whicn thty stai.d, 
contained in section 97 of the C. 1 \ Tenancy Act, 
has no application wntre the trets and th< laud 
belong to ltierent persons. N- Guisher Kuan 
9. Ramswakup. 19 L. R. 150. (19-141 A. I. R. 
(N ,) 42 020 

Onamportous agreement. See Contract Act, 
1072, s. 23 372 

Charge, property subject to, recovery of. See Limi¬ 
tation ALt, 1908, Sch. 1 , Art«. 144, 148 113 

Chota Nagpur Tenancy Act (VI of I90»l, 
SS. 2 , 53 —LegtU reyresentauve—personal decree. 
Wutit a person takes possession ol the property 
of a deceased person, he can be made personally 
liable, as a legal representative, to the extent 
of tne property of the deceased which he has 
appropriated or disposed of or which may still 
be in his possession. O Mini Lae v. Babu Lae, 

(SQ22) A. I. R. (O.) 2co 300 

. - •• 189 —Civil Procedure Code (Act V of 

1908), U. V 11 , r. 10 —Jurisdiction of Civil and 
Revenue Courts—Ejectment of tenant, suit for, 
whether cognizable by Civil Courts—Ejectment of 
trespasser, suttjor—Defendant held to be tenant — 
Procedure—Keturn of plaint—Dismissal of suit . 
Under section 139 of the Chota Nagpur Tenancy 
Act a siut to eject a tenant of agricultural laud 
is not cognizable by a Civil Court. 


Where in a suit for ejectment filed in a Civil 
Court, which is based on the allegation that the 
defendants are trespassers, the Court finds Hat 
the defendants are not trespassers but non-occu¬ 
pancy raiyats the proper procedure is not to re¬ 
turn the plaint for presentation to the proper 
Court but to dismiss the suit altoge the r, as the 
allegation on which it is ba;ed has not been up¬ 
held. Pat- JAGESHWAR KuER V. Tlr.AKDHARI 

Singh, 2 Pat. 746, (1924) A. 1 . R. (Pat.) 267; 5 P. 
L. T. 422 687 


Civil Procedure Code (Act V of 10C8), s. 2 (11) 

—Legal representative, who is—Manager if 
shrine — Successor, whether legal representative — 
Decree against manager personally, whether can 
be executed against successor. 

The e xpression "It £al re pr< s< ntalive," as d< fired 
in section 2 (11) of the Civil Procedure Code, 
means a person who in law represents the es¬ 
tate of a deceased person, ai d includes any J<r- 
son, who intermeddles with the estate of the 
deceased and, where a party sues oris sued in a 
representative character, the person cn whom the 
estate devolves on the death.of the party to 
suing or sued. 

The interest of the manager of a shrine in the 
shrine and the property utUcLcd to it con.ts 
to an end on his death, and a person who is 
appointed to succeed hi in in the 1. snagei ent 
of the pro} eity cannot be said to be Lis lcgul 
representative. Therefore, a deeree oJUintd 
against the former in his personal cipacitj »iu- 
not be executed agiinst the latter. L* RAM £ 1 >CH 

v. Wary am Singjj, 5 L. L- J. 459 i (1924) A - 1 •£* 
(L.) 251 5fi 5 


-s- 10, scope of—D smissal of suit—Suit 

when ptimature. 

Section 10 of the Civil Procedure Code doe# 
not bar a suit, nor has a Court any jurisdiction 
thereunder to dismiss a suit the section meiely 
enacts that the trial of one of twocr moresuils in 
which the same i&ue is directly and substantially 
involve , is not to be proceeded witb^ until the 
cognate case pending in another Court is disposed 

° f Provided there is valid cause for it, a suit 
cannot be said to be prem ture urn er 6ect on 10 
oflbeOvU Poteduie Lode. Pat DueUiN Sc na 
Kuer v Bibj Ale Fatima 157 


g. 11 — Bengal Tenancy Act (VIII of 
s. 5 i—Rent-suUs—Ki 9 judicata -Pre- 


1885), 

sumption. . .. 

Whether the dceiiicn in a previous rent-sti* 
pirates as res judicata in a subscquint lent-Siit, 
nust be d< termini d with rifer< r.c< to He qin itrcn 
vhtther the issue in the previous suit rclatid 
o the amount of rent payable for a particukr 
uriod or to the rtnt payable for the lull tom 
,f the lease. In the loimtr contiigeny, ■ • ; 
ec»ion is not res judicata, in the latter eicr 
t is. 

The decision in a previous rent-iuit Ut x 
i cilia r period of the lease may, however, Le tsJt “ 

o determine the rout claimed in that suit, 
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to give rise to a presumption under section 51 
of the Bengal Tenancy Act that the rent for the 
subsequent years remained the same. The 
effect to be given to this presumption depends 
on the whole evidence. Pat Mannoo Lai. v. 
I/ALJI CIIAUBE (102 ») A. I. R. (Pat) -a 1 3 334 

- : -s 11 —Res judicata— Decl iraticn, suit for, 

dismissal of - Possession , suit for, on same 
grounds, whether barred, 

Plaintiff brought a suit for a declaration thath*: 
was occupancy t nar.tof a certain hoi .ing. The 
Court went into the merit® «f the Case and dismiss¬ 
ed the suit. He then brought a suit for possession 
of the holding against th* ,>ame defendants and on 
the same alt gatn.ns v\hi* h h had put forw .rd in 
the decla'atory • uit, and contended that his pre¬ 
vious suit should have been dismissed on the 
ground .hat he war not in possi >si..n <f th« hold¬ 
ing and tha. the Court had erred m deciding the 
•u.t on the merits and the matter was not, there¬ 
fore, res judicata t 

Held, ih .t the matters raised in the subsequent 
suit being the same a^ tbo .e raised in the former 
•uit and having been cl eiJ» d in the former suit, 
they operated as res judicata. A Kashi Rai *. 
Kali Ki-Eri (1923) A. I. R. (A.) 5<54 768 

-- s. 11—S uit cognisable by Revenue Court 

—Djcision bv Revenue Court—Suit in C.vil 
Court —.xes judicata. 

Plaintiff sued in rhe Revenue Court for a dec¬ 
laration against her landlord and certain other 
parsons that she was the sole occupancy tenant 
of a certain holding. The suit was dismissed. 
She than brought a suit in the Civil Court for 
substantially the same relief: 

Held, that the suit in tin Civil Court was barred 
by the principles of res judicata. 

If after a decision by a Revenue Court of a 
suit, cognizable by *uch Cour>, the losing party 
comes to tin Civil Court for a r. li f which Would 
have the effect of setting aside *h d cr<t of the 
Ryvenue Court, t,>o eiviJ suit would tot be main¬ 
tainable and we-i.ld stand barn d by the principles 
Ot res judicata A ChetTO v. Ganga Sahai, (i 92 3 ) 
A. I. R. (A.) 527 688 

-S. 11 Expl. IV —Res judicata —Causes of 

action different — Amendment of plaint, refusal 
to allow, effect of. 

Plaintiff sued to recover his share in his 
father's property under a partition effected by 
the father in his lifetime and under the father's 
Will. At a late stage of the suit he applied lor 
leave to amend the plaint and claim partition 
in the alternative. Leave to amend was refused 
and the suit was dismissed on the ground that the 
partition effected by the father was unequal and 
unfair. Plaintiff subsequently surd for parti* 
tion of the property ; 

Held, that the plaintiff's claim to partition 
was not res judicata inasmuch as 

(a) the causes of action in the- two suits were 
diff rent and the plaintiff was not bound to cluim 
partition in the alternative- in the earlier suit; 

( b ) the plaintiff's failure to duim partition *n 
the earlier suit was due to the action of the 
Court in refusing leave to the plaintiff to amend 
the plaint. 


Where 1 certain claim is omitted from the plaint 
and the plaintiff realising his mistake before the 
record is closed a<ks for leave to amend; which is 
refused, though the omission of the claim from 
the plaint is due to the plaintiff, the rejection of 
the piaycr for amendment is the direct cause of 
the omission of the claim from the suit. B 
MaiiadeVappa v. Kasiiirao. 23 Bom. L. R. 797; 
(1923) A. I. R. fB.) 467 99 

-S- 11 Expl. IV—Res judicata— Pua not 

taken in previous suit whether can be taken in sub¬ 
sequent suit. 

In a suit by a minor through his next friend 
to set aside a sale of the minor's property held 
in execution of a decree ag;dnst the minor, the 
plea that the minor was not properly represented 
in the suit iu which the decree was passed and that, 
therefore, the decree and the sale are null and 
void might and ought to be put forward as a 
ground of attack and if the plea is not taken, 
the decision in the suit would operate as res 
judicata in a subsequent suit by the minor to set 
aside the decree on the ground that the minor was 
not properly represented in the suit. M Yi-ZZli 
Mveavyav. TAr.i.uRi Pijn'namma, h 6 M. L. J. 291; 
19 L. W. 410 628 

-s. 11 Expl. VI. 0- VII. r. I— Representa¬ 
tive suit —Community of interest—Frame of suit 
— Plaint—Hinda Law—Joint family—Property 
acquired by collateral succession, whether joint 
family property — Manager, whether can sue or be 
suid. 

Iii order to make Explanation VI to section if 
ofthe Civil Procedure Code applicable to a case 
there ought to be a community of interest claimed 
on the strength of a common tith and the claim 
must have been made in good faith for the enforce¬ 
ment or def nee of that common right on be¬ 
half of all persons having such common inter, st. 
The comn.ou interest may re»t on the exist* n:e 
of a joint family, in which that interest i> vested, 
or may rest on a joint title otherwise obtained. 

Where a person who claims joint propeity sues 
in a representative capacity in assertion of a 
common title he has to state under O. VII, 
r. 4 of the Civil Procedure Code that he ha* 
taken the ncossary *teps to enable him to sue in 
that capacity. Where he aues to enforce his per¬ 
sonal right against persons only seme of whom he 
impleads, knowing, that others ate- interested in 
denying his title or are in po*se-sMon, without 
stating the capacity in which the person* who are 
actually impleaded, are sued, those who are not 
made parties are not bound by it units* the 
persons impltaded act in a representative capacity 
and 1 rof ss to def* nd a common title in good faith 
on behalf of themselve® and their to-ownert* 
Property inherited by right of collateral succes- 
siou cannot be treated as j«int family property in 
r.ap.et of which th** tnanag r as such can sue 
or be j»ved soas 10 bind the rest ofthe family. 
0 K&rsXfA Bakfish Singii v. Raj Bakhsh Singh. 
4 u. P* h. R. (O ) 47 1088 

__SS. 16, 20— Suit for accounts mnd partition 

of joint family property—Jurisdiction of Court 

to deal with property outside British India, 
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In a Mi;t for accounts of dealing* with and a 
partition of joint family property filed in a 
British Court, 1 lie Court has jurisdiction to deal 
■with immoveable pro pert 3' situate in a Native 
State. L Ram Kisiian v. RAtjshan, (1923) A. I. 

R. (G.) 551 532 

—- 98. 16 (4), 20, 21 , 0 . XXI, r. 2 —Bengal 

Tenancy Act (VIII of 1885), 5. 144 —Rent 
suit — Cause of action—Place of suing—Execution 
of decree—Sale of immoveable property outside 
jurisdiction, validity of — Jurisdiction, want of, 
effect of. 

Section 144 of the Bengal Tcnancy^ Act merely 
lays down where the cause of action in suits be¬ 
tween landlord and tenant shall, for the purposes 
of the Code of Civil Procedure, be deemed to have 
arisen; it does not say in which Court the suit 
is to be instituted. To ascertain this recourse 
must be had to the provisions of section 20 of 
the Code. 

Where the landlord onl}' wants a money-decree 
the suit may be instituted in the Court within 
the local limits of whose jurisdiction the tenant 
resides; where, however, the landlord seeks 
a decree for rent or ejectment, the suit must be 
treated as one for recovery of immoveable pro] eit}' 
within the meaning of section 16 (4) of the Civil 
Procedure Code and must be instituted in the 
Court within the local limits of whose jurisdiction 
the propert}- is situate. 

The only case in which a Court is entitled to 
aell immoveable property beyond the local limits 
of its jurisdiction is that provided in O. XXI, 
x. 3 of the Civil Procedure Code. A sale of such 
property in any other case is without jurisdiction 
and a nullity. If a Court has no jurisdiction 
over the subject-matter, its judgments and orders 
are mere nullities, and may not only be set aside 
at any time by the Court in which they are ren¬ 
dered, but be declared void by every Court 
in which they are presented. If a Court has 
no jurisdiction, its judgment is not merely void¬ 
able but void and it is wholly unimportant 
how precise, certain and technically correct 
its proceedings and decisions may have been; 
if it has no power to hear and determine the cause, 
its authority is wholly usurped anel its judg¬ 
ment# and orders arc the exercise of arbitrary 
power under the forms, but without the sanction, 
of the law. These principles appl}', not only 
to original Courts but also to Courts of Appeal. 
Accordingly where an Appellate Court does not 
possess jurisdiction to review the action cf 
the Court below, jurisdiction cannot be conferred 
upon it by consent of the parties, and any waiver 
on their part cannot make up for the lack or defect 
of jurisdiction. 

The provision contained in section ax of the 
Civil Procedure Code is an exception to the well 
established rule that where the Court has no 
inherent jurisdiction over the subject-matter 
• 01 suit, its decree ia a nullity, even though the 
may have consented to the jurisdiction 
of the Court, and cannot be so interpreted as to 

by V ita a t§rmif application than what is justified 


Section 21 of the Civil Proceduie Code doe 9 
not bar a defendant from questioning the validity 
of an execution sale held without jurisdiction 
which is the ioot of the plaintiff's title. 0 
Kunja Mohan Chakravarty v. ' ManindRA 
Chandra Roy, 27 C. W. N. 542* (1923) A. I. R.- 

(C.) 6*9 262 

-—— ss« 20 , 115 — Place of suing — Jurisdiction, 

order deciding — Revision—Interference by High 
Court. 

No hard and fast rule can be laid down as to 
whether a revision is competent against an 
erroneous order deciding that a Court basjuritdic- 
tion to try a suit, and each case must be decided 
on its own merits. Ordinarily, however, inter¬ 
ference in revision is inadvisable in such cases 
and should only be exercised in exceptional cates 
to remedy an injustice. 

Jegan Nath-Dewan Chand v. Jogchi Nath-M oii 
Chand, 71 Ind.Cas. 38, relied on. 

Where a defendant is by law entitled to hav« 
the case tried in his own Province it is a grave 
injustice to him to insist on its trial in another 
Province which will put him to very great expense, 
merely became the Trial Court has erroneously 
held that it has jurisdiction to try the case. 

L SiTA Ram-Ram Dran v. Benarsi Das-Puran 
Chand, (1923) A. I. R* (R ) 565 764 


._ 6S . 22. 22 —Transfer of suit—“Subordi¬ 

nate,” meaning of—Original Side, whether sub - 
ordinate to A p-pellate Side. 

Section 22 of the Civil Procedure Cede deals 
with all Courts in which suits may be instituted 
including the Original Side of a High Court. 

The word “subordinate” in section 23 (3) of 
the Civil Procedure Cede refers merely to sub¬ 
ordination in the serse that appeals lie from 
one Court to the other, although the Court may 
not be a subordinate Court for administrative 


urtoscs. 

It is difficult to hold that a Court whose 
eerees and erders are liable to be reversed on 
ppeal is not subordinate to the Court which 
as the jurisdiction to reverse its derisitus; 

For administrative purposes the Original Side 
f a High Court is not subordinate to the 
ppellate Side but for the purposes of appeals 
is subordinate, using that expression m its 
rdinary sense and without any reference to 
s technical subordination in the sense of its 
eine a Court of a lower grade. 

The Appellate Side of a High Couit has, 
lerefore. power to order the transfer of a case 
ending on the Original Side. L B Ramanathan 
HETTY V. RAMANATnAN ChEiTY, XI L. B. R. 446* 

923) A. I. R. (R.) fa 408 

s. 24 —Transfer of suit—Apprehension of 


to dealing with an application for the transfet 
a suit it is the apprehension on the part of the 
.plicantthathe wUlnot get afairand impartud 

ial of the suit in the Court in which it is pending 
at should receive consideration, but the appre- 
nsion xnu»t be such as a reasonable man might 
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reasonably be expected to entertain. L Aead 
Shahv. Ayshan Begum, (1923) A. 1. R. (L.) 564 

762 

- -- g. 47 — Execution by legal representative o 

decree-holder—Plea of estoppel personal against 
legal representative. 

Section 47 of-the Civil Procedure Code is wide 
enough to permit any valid obj< dion to betaken 
by the judgment-debtor to tne execution of a 
decree by the decree-holder or bio legal r?pre- 
s>euta f ive. 

On an application by the legal representative 
of a deceased decree-holder, to execute a decree 
obtained by the deceased, it is open to the 
judgment-debtor to raise any defence such as 
that of estoppel which is personal to the legal 
representative, since the latter combines in his 
.person as such not only those rights to which 
he has succeeded on account of Ihe death but 
also those objectims to which he has render* d 
h msclf liable in consequence of his separate agree¬ 
ment if any with the judgment-debtor. M 
ARuMACiiar.A GouNDAN V. SWAMINATUA AlYAR, 
19 L. W. 27 (1924) M. W. N. i.(4! aQ M. I/. J. 240 

547 

— - 3 . 47 * scope and object of—Dispute be¬ 

tween different parties—Mortgage decree—Order 
settling in what order different properties are to be 
sold — Appeal, whether lies. 

Section 47 of the Civil Procedure Code should 
be read as relating to all questions arising between 
any of the parties to the suit and not merely 
between parties who are opposed to each other 
in the suit. The object of the section is the cheap 
and speedy settlement of all disputes at the stage 
of execution; 

Raynor v. Mussoorie Dank, Limited, 7 Ai 
6 $i at p. 6S6; A. ijW. N. (1885) 2041 4 Ind. Dec. 
^n. 9 .) 880; Yagnasamt Ayyar v. Chidambaranalha 
MudaHar, 61 Ind. Cas 961; 13 L- W. 15 and Dhag- 
watt v. Ban wart Lai, 1 Ind. Cas 416; 3 1 A. 82 at 
p. 98; 5 it I< T. 1851 6 A. T*. J.71, distinguished. 

Prosunno Kumar Sanyal v. Kali Das Sanyal 
19 C. 683; 19 I. A. 166: 6 Sar. P. C. J. 209; 9 Ind. 
Dae. (N. S.) 898, followed. 

An order passed in the course of execution pro¬ 
ceedings for the settlement of tne terms of a sale 
proclamation under a mortgage decree by which 
the mortgaged items in the possession of different 
parties are directed to be sold in a particular 
order is not merely administrative but is one re¬ 
lating to execution or satisfaction of the decree 
and is, therefore, appealable. M TfioPPAi 
Vrdaviasa Aiyar v. The Madura Hindu Sad ha 
Nidiii Co. 18 I*. W. 311; (1923) M. W. N. 

662; 45 M. L- J. 4781 (1924) A. I. R. (M.) 365 148 

--— s. 47 , 0. XXI, rr. 58 . 63 — Decree for pos¬ 
session, failure to execute, effect of—Admission of 
decree-holder's title by judgment-debtor — Suit, J res h, 
whether barred—Adverse possession. 

Plaint £E obtained a decree for possession of a 
house against the defendant but failed to execute 
it as the latter admitted his title and paid 
the costs of the suit. Subsequently the defendant 
asserted an adverse title to the house and plaintiff 
again brought a suit for possession of the house: 
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Held, (1) that in view of the admission by 
the defendant of plaintiff's title subsequent to 
the decree in Hie previous suit the present suit was 
not barred by the provision contained in section 
47 of the Civil Procedure Code; 

(2) that defendant's possession after Ihe ad¬ 
mission made by him was not adverse to the 
plaintiff. A jEriiu Mjsir v . Godawari Duty, 20 
A.D J.819; (1922) A. I. R. (A.) 411 107 

- s. 47 , 0 - XXI, r 90 . Sec I. imitation Act, 

190S, Sen. I, Apts. 166, 181 631 

-8. 47, O. XXI. r. 90 —Execution of decree 

—Sale, application to set aside. See Limitation 
A c-r, 190S, s. io, Sen. I, Arts. 166, 181 957 

—-— s- 47, 0 XXI, r. 90 — L imitation Act 

(IX of 1908), Sch. I, Art. 166— Execution of 
decree — Sale, application to set aside, on ground of 
absence of attachment — Appeal, second, whether 
lies — Limitation — Sale, whether mdlity . 

Where a judgment-debtor seeks to set aside 
an execution sale on the ground that there was 
no valid attachment of the property, the appli¬ 
cation falls under section 47 and not under 
O. XXI, r. 90, of th^ Civil Procedure Code and 
there is a right of second appeal in the case. 

Sheodhyan v. Dholanalh, 21 A. 3x1; A.W.N. (1899) 
84; 9 Ind. Dec. (N. 3 .) 007, dissented from, 

Rasaraj Kunai v. Pros anna Kumar Roy, 15 
Ind. Cas. 506; 40 C. 45, relied on. 

Art. 166 of Schedule I to the IJmjtatjon 
Act applies to every application filed under the 
Code of Civil Procedure to set aside a sale 
made in execution of a decree, irrespective of the 
specific section or Order and rule of that Code 
applicable to such application. 

Salish Chandra Kanungoc v. Nishi Chandra 
Dutta, 54 Ind. Cas. 431; 46 C. 975 . relied on. 

An execution sale held without a previous 
attachment is not a nullity. R. Ma Pwa v. 
Muhammiid Tamoi, i R. 5331 (1924) A. I. R. (r.) 
124 368 

---I. 64 —Execution of decree—Attachment 

— Alienation during attachment, validity of. 
Section 64 of the Civil Procedure Code Co»- 
templates a claim which remains enforceable 
and not one which might have been enforceable 
under au attachment which lias since come to 
an end. 

An alienation by the judgment-debtor during 
the pendency of an attachment which subse¬ 
quently comes to an end, cannot be avoided by 
a person whose claim arose under a subsequent 
attachment. Pat. Biiagwan Lai, v. Rajhwdra 
Prasad, 4 P. L. T. 409: (1923) A. I. R. (Pat.) 
564 1 

--—8. 92 — Trusts, public and private, dis¬ 
tinction between — Dedication, proof of — Test. 

In private trusts the beneficial interest is vested 

absolutely in oue or more individuals who are, 
or within a given time may be, definitely ascer¬ 
tained. On the other hand, a public trust has for 
its object the members of an uncertain and 
fluctuating body, and the trust itself is of a per¬ 
manent and indefinte character and is not con¬ 
fined within the limitation prescribed to a settle¬ 
ment upon a private trust. A man can create 
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a private tru>c by building a temple and an idol 
and t-ud<>w : ng it with funds or income for strictly 
private purposes, not merely retaining the manage¬ 
ment and control in the hands of himself and his 
family but restricting the enjoyment to himstlf 
and liis family or other individuals, and he may 
out of the warmth of his heart allow other per¬ 
sons outside the original beneficiaries to enjoy 
from time to time the advantages thereby created. 
On the other hand, a private individual may con¬ 
struct out of his private purse a private temple 
and idol retaining the control and management 
in his own hands and in that of his family or some 
other selected individuals and vet so conduct 
hinself as to provide conclusive evidence of d< di- 
cation by implication and by conduct. Once 
he has shown his intrusion to dedicate, the matter 
passes out of ais hands and the beneficiaries to 
whom the use is dedicated have a right in 
such use. Where there is no express died 
of dedication or document creating the trust, the 
Court has to depend almost entirely upon the 
historv of the place and the user by people gener¬ 
ally from time to time to deride whether 1 is 
a private or was intended to be a public trust. 

In construing a dedication there i> a broad 
diff-renC'' between conduct which shows that 
the'owner of tae property is giving express 
permission from time to time to particular in¬ 
dividuals and conduct which shows that he in¬ 
tends certain members of a class whom he de¬ 
sires to benefit to act indiscriminately without 
permission, that is to say, as of right A useful 
test for a Judge to apply to see whether the evi¬ 
dence satisfi s the conditions ot the private 
trust is to ask himself whether any of the acts 
t„ s ifid to by the witnesses could have been pre¬ 
vented or penalised by proceedings for trespass. 

A. Ram Das t>. Basantx, 20 A. L. J. 789; (1922) A 
I. R- (A.) 519 

_ _ 93— Letters Patent {Pan), cl. 34, ap¬ 
plicability of- Appeal—Difference of opinion— 

Clause *34 of the Letters Patent (Ran.) does 
not in all cases override the provisions olsection 
orf of tne Code of Civil Procedure and where 
that section can properly apply it may be resort¬ 
ed to in spue of tne provisions of clause 34. 

Clause 34 of the Letters Patent (Ran.) 
applies only to those cases in which the appeals 
come belore tne Court by virtue of a right of 
appeal given by the Letters Patent. Where an 
appeal lies under tne ordinary law ot land. the 
Letters Patent will not override the provisions of 
tne Civil Procedure Code applicable to the 
appeal. R Tin Tin Nyow. Maung Ba Saing. x 
R. 5*41 (1924) A. I. R. (R.) 148 385 

_g, 99 — Is sues, failure to frame — Irregula- 

Wnete no issues are framed, but all the points 
arising in the case are dealt within the judgment 
and there has been no prejudice to the parties, 
the irregularity, if any. is covered by section 90 of 
the Civil Procedure Code. C Tin Kari Bose v. 
Hogbndra Prosad Basu, 27C. W. N. 7161 50 C. 
8071(1923) A. I. R. (C.) 699 10 
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s. 99, 0. Ill, rr. 1, 2. 0. IV, r. 1— 


Plaintiff, adult, treated as minor—Plaint present¬ 
ed by next friend — Irregularity, whether curable — 
Jurisdiction of Court to entertain plaint. 

A Court has no jurisdiction to enteitcin a suit 
except upon a plaint propoly presented. 

Where the plaintiff in a suit is a major, but 
he is treated as a minor in the plaint and the 
plaint is presented on his behalf by a next friend 
the presentation of the plaint is cot valid and 
the Court has no junscfntion to entertain the 
suit. The defect is not one which is curable under 
section 99 of the Civil Procedu r e Code. A RumJb 
Amin v Shankar Lai,, (io 2 4 ) A. I. R. (A) 54; 45 
A 70.5 21 A. L. J. 626 30 

s i 09 — Application for leave to appecl to 

• n__ _ x * . j - __i 


His Majesty in Council—Review of judgment — 
Judgment on revi u< set aside—Original ji dgment 
restated—Application for leave, whether can he 
continued. 

An application for leave to appeal to the Privy 

Council against a judgment of ti e High Court was 
presented within time. On the same date an 
application for rev ew of judgment was filed. The 
latter application was acoi pit d and an order was 
passed on the former application that as the 
application Jor re vh w had been accepti d there was 
no necessity to go on with the application. 
Eventually the judgment pa:icd on uv.cw was 

set aside by the iTivy Cot ncil on the groird that 
it was pa? sed without juried-cl ion, and the pre¬ 
vious judgmc nt was restored. It w< s then :• ought 
to obtain a certificate on the basis of the application 
fur 1 - avt to appeal to His Majesty in Council 

Held, that the order pass* d on the a; plication did 

not amount to a dijmissal and that the application' 
had remained suspc udid, and that th< onpiral 
judgment having bon restored the application 
could be proceeded with. L NcKr v. CHaJJU Ham, 

4 L. 445: (1924I A. 1. R. (L.) 225 869 

___ 3,110_ Appeal to His Majesty in Coun¬ 
cil —“ Decision," meaning of . 

Tne hrm “deciiion" in section 110 ot tne 

Civil Fiocedire Code means, tie dedrion ot 
the suit by the Court, and it is not necessary 
that the Appellate Court sh .uld also affirm 
tne grounds of fact upon wmch the judgment 

Un wJer? P “!eS S ore! Se the District Court derides 
that plaintiffs an* entitled to a half share m 
the properties of a certain business and the 
d ciaon of the High Court is the same. 1 hat 
amounts to affirmation of the t. ecu ion o 

the District Court and for the P^P? 8 ?? .° 
certificate for leave to appeal to His Majesty 
in Council it is immaterial tfcatthe Hig 
Court comes to a different conclusion on the 

qu-stionof fact as to wl.at the business was. R. 

S.N.tiiNv. Abduz. Aziz Tar Mohammad, 11 h. 

B. R. 410; (1925) A. 1 . R- ( R ) 55 council- 
-— s. lio v3) - Ippeal to P>tvy 

Discretion, exercise of, by High Court—Substanr 
tiau question oj luw. . «« rti-r-etinn 

Tne qivMiwn of the- c* xase of lts 
by the High Court dots not involve a 
question of law within the meaning of section lio 
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(3) of the Civil Procedure Code, so to ju:tify 
a certificate that the cas. is a fit one f ,r app< a'l 
to the P.ivy Council. B. Govlvdlal B.wsilaL 
v. B.vmsilal Morn.Ar„ 2jBo-u. L. R. i<)6: (1922) A. 
I. R. (B ) 11 941 

■ — — — — S. 115 — Interlocutory order — Revision. 

Tne linguage of section 115 of the Civij Pro¬ 
cedure Code is wide enough to include an inter¬ 
locutory order. The High Court will not, how¬ 
ever, interfere with an interlocutory order in 
revision, save in cases wherein a defeat of the 
law and a grave wrong are manifest, and are 
irremediable by the regular procedure. B Secre¬ 
tary op State for India v. N^rs.buai Dadabhai, 
25 Bom. i*. R. 992; (1924) A.I. R. (B.) 63, 48 B 43 

241 

-S. 115 — Revision, application for — Inordi¬ 
nate delay. 

An application for revision made more than a 
year aft r the order complained of was passed, 
cann »t b; entertained unless some good reason can 
be shown for the delay. 0 Binda Prasad v. 
Banarsi Das. 10O. L J. 205; 9 O. & A. L. R. 847: 
(1923) A.l. R- (O.) 2,2 115 

— -S. 115 — Revision—Cause of action, decree- 

pissed without—Illegal exercise of jurisdiction. 

If a Court passes a deerte in a case in which 

there is no cause of action, it acts in 
the exercise ot its jurisdiction illegally and in¬ 
terference in revision is justified. 

A. promised to pay Rs. 300 in consideration of 
being a partner in a lease of land unauthorised 
by law and executed a pro-note* in favour 
of a creditor of the lessor. The lease having fal¬ 
len through, the creditor sued A. for recovery 
of the amount due under the notes 

Held, that the note was invalid under law and no 
cause of action cou’d b<* based thereupon. N 
Kasuiram v. Barky a, 7 N. I* J. 13 46 

— -— s. 115 , 0 - IX, r. 9 — Dismissal of suit for 

default — Restoration, application for, dismissal 
of — Revision. 

Wj_*re a Court refuses to restore a suit dismiss- 
ei f u r lefault, liol ling that no sufficient cause 
has be.m established for the absence of the 
plaintiff on the date of hearing, the order 
is not open to revision, as the Court cannot be 
said to have acted ill gaily <>r with material 
irr-galarity. L Parida v. KhAIRA, 3 L. 79; (1022) 
A I. R. (L.) 290 336 

———— s 151 — Compromise — Consent-decree — 

Court iniuced to sign by fraud—Inherent power 
to set aside decree. 

Where a Court is induced to sign a compromise 
decree on the fraudulent representation of one 
of the parties, that all the parties have consented 
to it, it has inherent power to set aside the* decree 
on being apprised of the true facts. Pat Sadiio 
Saran Rai v. Anan’i' Rai, (1023) pat. 197; (1923) 
A. I. R (Pat.) 4^3 2 Pat. 731 14 

-- 161 — Execution of decree — Sale, injunc¬ 
tion staying—Sale held in contravention of injunc¬ 
tion. validity of—Abuse of process of Court — 
Inherent power of Court to set aside sale. 
During the progress of a Court sale*, the sons 
of the judgment-debtor filed a suit for partition 
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of the property in the* same Court and cbUincd 
an interim injunction staying the sale. Sub¬ 
sequently on the same* day the judgment -c!e If or 
applied to the Court for adjournment of the tele 
which was refused: and the sale was directed 
to be proceeded with notwithstanding the prje.r 
order of the- Court staying the sale 7 The sale 
was held and confirmed. On an application 
by the judgment-debtor to set aside the salt: 

Held, that though the act of the Court 
in conducting the sale in di»rcgaid of its own 
prior injunction was not in contravention 
of any definite provision of law, the procedure 
must be In Id to have resulted in an abuse cf 
the process of the Court and the sale must be set 
aside in exercite of the inherent p oners cf the 
Court under section 131 of the Civil Procedure 
Code. 

A legal act done in breach of an injunction 
will not ordinarily be invalidated 0:1 that aceovut 
and the only consequence of contempt of an 
injunction is tfie penalty which the Court is com¬ 
petent to impose. It is, howe vt r, difb rent where 
the proceedings are protected in the Cei it wlmh 
issued the injunction and the re suit is to r ctu. lly 
deprive its own injunction of effect. M- Repaka 
MAMILLAYYA V. ADDEPAI.LI VtNKATARAlNAM, 45 

M L. J. 312J (1923) M. W. N. 672; (1924) A. I. R. 

(M.) 100 12 

- 8 . 151 —Inherent power of Court, e*te r ,t 

•J—Order directing defendant to pay to plaintiff 
portion cf emeunt in dispute, legality cf. 

Section 151 of the Civil Procedure C« de gave* 
the Court's inherent pe-wer to make sneh orders 
as may be nec ssary for the endg of justice or to 
prevent abuse of the process of the Lourt, but 
there is no rule of law orequity which requires, in 
the interests of justice, that a plaintiff suing io 
enforce a contract .for the payment ( f money, 
where the e\aim is disputed, should be awarded a 
portion 1 f >h amount eli.in ed b« fc.r< hi.- ri^hi ho* 
been establishes* by tl e suit brought f. r that 
purjose. A Court has, tlieiefore, n u jurisdiction 
to make si ch an order in tin * xercise o> i'-s j ow< rs 
un er ection 151 ol th< Code. Pat Copal Saran 

yARAYAN SINGH V. SlTA LUBI, (1923) hat. 29 < J 

'(1924; A. I. R. (Pat.) 69; 2 P. L. R 159 718 

- 8 - 155,0 VI. r- 17 — Appeal—Amendment 

of grounds of appeal—Appellate Court, power of, 
to direct amendment. 

The Civil Procedure Code gives the Court full 
discretion to allow an amendment of pleadings 
at any stage, and where the groux ds cf an appeal 
are not sufficiently clear, the Appellate Court mu 
direct the app« IJnnt to amend the lit. L Ram PlARi 
v. Sultan Bakiisii, 3 L. 382; (1923) A.l. R. (L.) 

115 207 

- 0 - I, r. 3 —Bengal Tenancy Act (VIII of 

1 £ 85 ), s. 148— Joinder of claims—Money had 
and r.Cti. ed to plaintiff‘s use 
A claim f< r money bad and receive d to the 
plaintiff's use may be joined to a claim for rent 
and may properly bo tried under section 148 
of the Bengal Tenancy Act. C Tin Kari Bosk 
p. ^OoENDRA IROSAD BaSU. 27 C. W. tf. 7 l 0 : 50 

C. 807; (1923) A.l. R. (C.) 699 jfo 
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-- 0 I rr 3 , 5 —Suit for recovery of single 

plot of land—Several defendants claiming 
different portions—Misjoinder of parties and 
causes of action. 

A plaintiff can bring one suit for recovery of 
possesion of a single plot of land against several 
defendants setting np titles to different portions 
of the same; Such a suit is not bad for mis¬ 
joinder of defendants or causes of action. N 
JUAXMl NaRAYAN v. RAMRATAN, 19 N.L. R. 1 7 ^. 
(1924) A. I. R. (N.) 55 781 

-» 0 . II. r. 2 .scope of—Different causes of 

action—Separate suits. 

Order II, r.2 P Civil Procedure Code, requires that 
every suit shall include the whole of the claim 
arising from the one and the same cause of action 
and not that every suit shall include every claim 
and every cause of action which the plaintiff 
may have against the defendant. Consequently 
if the cause of action in the subsequent suit 
is different from that in the first suit the 
subsequent suit is not barred. Pat Bhagjogni 
v. Sakhi Maixtox, (1923) Pat. 2341 (1923) A. I-JR. 
(P.) 575 500 

_ 0 . II. r. 2 —Suit for possession—Mortgage 

money, right to recover—Abandonment of claim 
—Subsequent suit, whether barred. 

Where a mortgagee is refused possession ot 
the mortgaged property he can sue for possession, 
or under section 68 ( c) of the Transfer of Property 
Act, he can sue for the mortgage-money. U 

he sues for possession without suing for the molt- 
gage-money a claim in respect of the latter will 
become barred by virtue of the provision con¬ 
tained in O. II. r. 8 of the Civil Procedure Code. 
0 Udairaj Singh v. Ram Udit Tewari, 10O. 

1 T ? -0 3^0 

7 ■ — 0. III. rr. 1 . 2 . See Civih procedure 

CODB, S. 99 30 

__ O.IV. r. 1. See Civil, procedure Code, 

1908, $. 99 30 

__ 0 . VI. r. 17 . See Civil, Procedure 

Cod*, 1908, O. XXII, r. 4 393 

_ Q yt, r. 17 - Amendment of plaint, 

when to be allowed. 

No hard and fast rule can be laid down that 
an amendment of a plaint must as a general rule, 
be allowed wherever a refusai to amend would be 
likely to result in hardship to the plain tin The 
test to be applied is whether the amendment 
would or would not occasion injury to the opposite 
party such as cannot be recouped by costs, and 
leave to' amend should generally be refused if it 

W< The mere fact that the Suit is on behalf of 
a religious institution is 

from the general rule. L Shams-UD din v . DE 

Da 9 , (192 A. I. R- (B.) 505 

—O. VI. r- 17 — Appeal, second — Amend¬ 
ment of plaint, whether can be permitted 
A plaintiff cannot, in second appeal, be allowed 
to amend his plaint by introducing an entirely 
new cause of action. L KiRPA v, Chinti, (1923) 

A, I. R. (M 53 ° 618 
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— 0 . VI r. 17 — Bombay High Court Rules % 

- _ . « . ^ 1 1 r . . m ft ... 7 _ _ 7 1 ... 


r. 266 —Amendment of plaint, after decree — Pre¬ 
liminary decree — Receiver , costs of . 

An amendment of pleadings can, as a general 
rule, be allowed only during the actual pendency 
of a suit, and not after the decree has been actually 
drawn up and sealed. 

The Duke of Buceleuch, (1892) p. 20 ij 61 L. J, P< 
575 67 D. T. 739; 4 ° w * R - 4551 7 Asp. M. C. 294 
and Suhhdeo prasad v. Lachman Singh, 24 A. 45 6 I 
A. W. N. (1902) 114, distinguished. 

Where, however, a Receiver has been appoint¬ 
ed by the Court in a suit, the Court may, even 
though the suit be no longer pending, permit 
parties to intervene on a question as to the Re¬ 
ceiver’s costs. B KiShEN PRASAD & CO. I/TD. V. 
Fuixumai, Hiralax,, 25 Bom. R. 888j (1924) A. 
I. R. (B.) 166 171 

_O VI. r. 17 — Provincial Small Cause 

Courts Act (IX of 1887), s.25— Amendment of 
pleadings, refusal to allow — Revision. 

An application for leave to amend a pleading 
is not a case, and no revision would, therefore, 
lie cither under section 115 of tfa e Civil Proce¬ 
dure Code or under section 25 of the Provincial 
Small Cause Courts Act. against an order refusing 
leave to amend. 0 Badri Prasad v. MURUDHAR, 

9 O. & A. L- R- 8 ^ 6 ,° 5 * 

____ 0 - VIL r. 2 , applicability of—Partition 

suit—Me s ne profits whether can be claimed— 
Plaint—Mesne profits, amount of, whether must 

Thc'rvJe'laid down in. O. VII,. r. 2 of the 
Civil Procedure Code which requires a plainbff 
state in the plaint the approximate amount 
of mc-sne profits claimed does not apply to a case 
where mesne profits are claimed only from the 

d-.te of the institution of the suit. 

Where a plaintiff in a suit for partition is rot 
. scion of any of the joint family property, 

t? rioim me c ne profits from the date of the 

Gai.b r. MAUKO Lu Po. 4 V 
B( 19*0 H* p** 3 ) A, I. R (R ) HO 63 
_ _0. VII, r. 7 . See Specific Relief Act, 

18771 I2 m r. 10. s« CHOTA NAGPUR 

Tenancy *«. , {^*» atectiaB return of 

See Court Fees 

act, 1 ®Z° UjV 7 jr ’ 14 18 , O.Xin, t.l—Docu- 

—- Z~„!hij l musne produced at first hearing— 

S',;’—a 7""° ““ 

»•sst 

iff at the first heanng und.rO. in , h e 

Civil PlOC "' U ( i' wt r 'f the plaintiff on whidh he 
possession and po have not already been 

intends to rely and wbicll the Court 

held in Con* 4 d _ ced . The documents upon 

has ordered to be pr & ctA refe r back to O. 

sues ISASUfS A *™< 4- “ 
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evidence in support of his claim. Those document* 
winch are already put in the list must be produced 
at the first hearim; if they have not already been 
filed in Court and in addition all documents must 
also be produced which the Court has ordered the 
parties to produce at that time. 

Documents produced by the plaintiff in answer 
to a case set up by the defendant fall, however, 
within clause (a) of r. 18 of O. VII of the Code, and 
need not have been entered in the list attached 
to the plaint, nor is it necessary to obtaiu leave of 
the Court in order that they might be received in 
evidence. Pat ManBodii Missir v. Biiatro Missir, 
(1922) Pat. 3001 4 U. P. It. R. (Pat.) Qjr (1922) 
A. I. R. (Pat.) 369; 4 P. U T. 322 848 

--- 0 . VUl, r. 5 . See Limitation Act, 1908, 

s. 19 740 

—* ■— 1 —■ 0 . VIII, r. 5 — Admission by one of several 
defendants, effect of — Plaintiff, failure of, to prove 
issue against other defendants — Procedure, 

Order VIII, r, 5, of the Code of Civil Procedure, 
which regards allegations of fact in the plaint, 
if not denied specifically or by necessary implica¬ 
tion, or stated to be not admitted, as taken to 
be admitted, gives a discretion to the Court to 
require any facts sc 1 admitted to be proved other¬ 
wise than by such admission. 

A Court cannot iu the same suit record One 
finding in favour of the plaintiff based on the 
admission of one of the defendants to the suit, 
aud another finding on the same issue against 
him based on the evidence. 

Janki Das v. Ahmad Husain Khan, 25 A. 
159; A. W. N. (1902) 218, followed. 

Plaintiff sued several defendants for the re¬ 
covery of certain properties basing his title on 
a certain adoption. One of the defendants ad¬ 
mitted the factum of the adoption but denied 
its validity and the rest denied the factum also. 
The Court held that the defendant had failed 
to prove the factum of the adoption: 

Held, that on this finding the plaintiff's suit 
must fail in tolo and he could not succeed as 
again*? <; ! ie defendant who had admitted the 
factum ot the adoption. A Kundan- Dai, v. 
Makundi Kxtnw^R. 45 A. 571; (1924) A. I. R. (A.) 
150 609 

—-0. VIII, r. 6—Set-off a nd counter claim. 

See Vendor and purchaser 943 

-O.IX, r. 9 — Application for fared os u>* 

decree, nature of—Dismissal in default — Restora¬ 
tion — -Revision, whether competent. 

An appl cation for a final decree for foreclosure 
is not a proceeding in execution. 

Wnere an application for a final decree for fore¬ 
closure was dismissed in default and then restored 
by the Trial Court; 

Held, that the Court had jurisdiction to restore 
the applicat on and the High Court will not inter¬ 
fere with the order of restoration in revision. 0 
Babu Ra m v. Ram Dubari Debi, 26 O. c. 194; 
(1924) A I. R. (O.) 30 701 

-O. IX, r. 9 —Dismissal of suit for default 

— Plaintiff, appearanceof, immediately afterwards 
— Restoration , application for—Procedure. 


Civil Procedure Code— 1908 —contd. 

Where a suit is called and dismissed in default 
in tlie plaintiff's absence and the latter appears 
shortly after and applies for restoration of the 
suit, the suit ought to be restored and the de¬ 
fendant compensated by an order for costs, B 
Ira pi* a v. Ningapi'a. (1923) A. I. R. (£.) 480 901 
- 0 IX, r. 13 — Defendant's Counsel ex¬ 
pressing inability to proceed with case-—Decree for 
plaintiff —E;c parte decree. 

The Pleader for the defendant in a suit stated 
on the date G f hearing that his client and 
witnesses ha<l not turned U p and that ho was 
unable t 0 proceed with tin- case. The Court 
thereupon proceeded to d»‘ide the suit on the 
merits ;md passed a decree. The defendant 
Sought to set aside the decree under O. IX, r. 1 j, 
of the Civil Procedure Code; 

Held, that by saying that he could not proceed 
with the case it could not be Said that the 
Pleader had withdrawn himself and the decree 
passed, therefore, could not be regarded, and 
set aside, as an ex parte decree. A SarJU 
Prasad t-. Gajaeiiar Taj., (1922) A. I. R. (A.) 
407 537 

- 0 - IX, r. 13 —Ex parte decree, application 

to set aside—Adjournment of suit—Notice to 
parties — Coutt, duty of. 

When a Court finds it necessary to adjourn 
a pending suit, it is part of the duty of the Court 
to see that the date fixed for the adjourned 
hearing is communicated to the parties concerned, 
or to their legal representatives, or, at any rate; 
to such of them as are present or represented iu 
Court when the adjournment takes place. 

A s»it for partition was compromised and 
a prel miliary decree was passed in accordance 
with the compromise. A Commissioner was also 
appointed to make a report as to the actual 
d vision of the property. On the dale fixed for 
the consideration of the Commissioner's report 
one of the defendants, who had no notice of 
the date, was absent and an ex parte decree was 
passed against him ; 

Held, (i) that in the absence of notice of the 
dais of hearing to the defendant an ex parte 
decree Should not have been passed against 
him; 

(2) that the absent" of notice was 0 sufficient 
cause for setting aside the ex parte decree. A 
Durga Prasad v. Hex Ram, 20 A. I*. J. $i2j 
U 923) A. I. R. (A.) 79 91 

--O. XI, r. 21, scope of — Applicability of 

rule to orders for production — Production, order 
for, whether implies discovery or inspection, 

Under the Code of Civil Procedure an order for 
production of documents is quite different from an 
order for discovery or an order for inspection and 
cannot be said to imply either. 

Order XI, r. 21 of the Code of Civil Proce¬ 
dure doe* not apply to cases of non-compliance 
with an order for production and refers only to 
orders for interrogatories, discovery or inspection. 

Ram Nath v. Parabhu Dy a l>f>s Ind. Cas. 661, di a . 
•ented from. 

Lyalpur Sugar Mills & Co. v. Ram Chandra 
Guy Sahai Cotton Mills & Co., 67 Ind, Cas. 73J 
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44 A. 565; 20 A.Tv. J. 422; (1922) A. I. R. (A.) 235, 
followed. 

There are several ways of making a party produce 
a docum- nt shown to be in his possession and for 
which privilege is not established; and the pre¬ 
sumption that arises against a party who is called 
upon and does not produce a document in his 
possession or power is in itself of serious con¬ 
sequence to him. M Sixiiamaeei SubbayyEr v. 
RamanatjiAN ChEttiar, 19 1. W. 355; 46 M. L. J. 
? 5 °J (1924) M. W. N. 340 766 

---—O-Xll, r. 6 —Usurious Loans Act (IX 

0/1918), applicability of—Admission by defend¬ 
ant — Court, power of* to redute interest. 

The rule laid down in O. XII, r. 6 of the 
Civil Procedure Code is merely permissive, and the 
judgment which the Court may pass under that 
rule is such as the Court may think just. 

The terms of the Usurious Loans Act are very 
wide and apply to all suits whether heard 
ex parte or otherwise.. 

A Court can apply the provisions of the Usurious 
Laons Act for the benefit of a defendant who has 
confessed judgment. R S. P. R. M. Firm v. 
Maung Po Kya, 1 R. $ 8 o ; (1924) A. I. R. (R.) 144 

382 

- 0 - XIII, r. 1 . See CiviE Procedure 

Code, 1908, O. VII, rr. 14, 18 848 

- 0 . XVIII, r. 2 — Arguments, oral, not ad¬ 
dressed — Written arguments put in — Judgment, 
validity of. 

In O. XVIir, r. 2 of the Civil Procedure 
Code an option is given to the parties to argue 
their case when the Evidence is concluded and 

it is for tnem 10 wu'th"T ttOJ will ayhiI— 

themselves ol this privilege. 

On the date fixed for arguments in a case 
Counsel for /he parties expressed their inability 
to argue the case and were given an opportunity 
to put in written arguments, which they did. 
Before writing judgment, however, the Sub- 
Judge was transferred. Counsel had opportunity 
to argue the case before his successor but did 
not avail themselves of it and the latter, therefore, 
pronounced j udgment without hearing Coucsai: 

‘ Held, that there was nothing illegal in the 
procedure adopted, and the judgment was per¬ 
fectly valid. L Harji Mae v. Devi Ditta Mae, 

4 L. 3841 (1924) A. i;K. (L.) 107 398 

__ q. XXI. r ft —Execution of decree — Ad¬ 
justment out of Court not certified within time, 
whether can be recognised. 

An Executing Court is justified in refusing to 
take cognisance of an adjustment which" is not 
certified to the Court within the time allowed by 
law under O. XXI, r. 2 of the Civil Procedure 
Code. O Harihar Frasa d *. Shankar Dayae, 
10 O. U. J. 35 i; *0 O- & A. L. R. 119 337 

.-— O. XXI, t. 14 (b)« See Pre-emption 539 

.-I0.XXI, r. 15 — Execution of decree—-Record 

destroyed—Proof of decree—Secondary evidence. 

. When a decree-holder wishes to obtain execution 
pf a decree the record of which he alleges has been 
destroyed, he must prove the contents of that 
decree, and this can. only be done by means of 
secondary evidence, .For this purpose statements 
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of persons who merely heard tfie judgment pro¬ 
nounced are not admissible in evidence. Whet 
is required is an oral account of the contents of the 
judgment or decree by someone who had read the 
one or the other. U B MAuNG ChiT U v. Mating 
Tha Ku, 4 U,B. R. (.922) 135; (1923) A. I. R. 
(R.) ii3 * * 268 

- 0 - XXI, rr. 54 , 67 , 90 —Execution of 

decree—Sale ptoclamation, copy of, not affixed to 
property—Material irregularity. 

Under O. XXI, rr. 54 and 67 of the 
Civil Procedure Code a Copy of the sale pro¬ 
clamation must be affixed to a conspicuous part 
of the property to be sold. Failure to do this 
amounts to a material irregularity in publishing 
the sale, within the meaning of O. XXI, r. 90 
of the Civil Procedure Code. L-Wish Nath v. 
Rahmat Ueeah, (1923) A. I. R. (L.) 671 879 

*-O. XXI, r. 63 , applicability of—Suit by 

unsuccessful claimant against judgment-debtor for 
return of purchase-money, nature of. 

Order XXI, r. 63 of the Civil Procedure Code 
is a bar only to a subsequent suit, instituted to 
establish the right which the plaintiff claimed to 
the property which was in dispute, in the proceed¬ 
ing in which the objection was raised. It has no 
application to a suit by the unsuccessful claimant, 
who had purchased the property from the judg¬ 
ment-debtor, to recover from the judgment-debtor 
the sale'consideration paid by him *to the latter. 

A RaTiram v. Birmajit, 21 A. L.J. 77 °J 4 6 A. 
45 * 82 

-o, XXI, r. 03 —Execution of decree — 

Claim proceedings—Order dismissing claim, effect 

_ cf—Advers e possession. 

On a claim petition the following order w»e 
passed :— 

“There is no time to investigate into tins daiwi 
Petition is dismissed- without investigetfi n cn 
the ground of delay. I maj add that the sale 
will not affect the rights, Jf any, of the petitioner;" 

Held, that the order which expressed no final 
judgment on the rights put forward was never¬ 
theless an order against the claimant, notwith¬ 
standing the erroneous statement that the peti¬ 
tioner's rights would not be affected, and was 
subject to the provisions of O. XXT, r. 63 of the 
Civil Procedure Cqde. 

Machi Rafts Venhataratnam v. Vadrnu . 

RanganayoJtamma, 48 Ind. Gas. 270; 41 M. 985 
at p. 992; 35 M. L. j. 335 ; 24 M. L. T. 197; (* 9 *°) 
M. W. N. 599 ; 8 U. W. 292 (F. B.), followed, 
Parambil Saharabi v. Alt, 72 Ind. Cas. 857; 44 
M. L. J- 141# x 7 I" W. T82; (1923) A. I. R- (M.) 
295 and Lakshmi Animal v. Kadiresan ChetUar , 
63 Ind. Cas. 431; 41 M. L. J. 198; 14 L. W. 12; 
(1021) M. W. N. 495, distinguished. 

The rejection of a claim, if not erntested by 
suit within a year from the date of the order, 
-will estop the"*claimant from pleading ady<r*e 
possession at the date,of the order in a .‘hit to 
eject him, where possession since th» t ate tf. 
the order is insufficient to establish title. V 
Aisamma v. Moidir K.UNHI, (1923 ) M. W. N. 633 J 
x8 L. W. 520; 45 M. L. J. 6901 (1924) A. I- R. 

III; 47 M. x€o 20* 
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' " O* XXI, r. 63 — Specific Relief Act (I of 

I ° 77 )» s. 42, claim Proceedings — Till, suit, 
nature of — Declaration. 

A suit brought under O. XXI, r. 63 of the Civil 
Procedure Code is a special remedy granted 
in special circumstances and is not governed by 
the proviso to section -12 of the Specific Relict 
® 1 Bhagwan Lai, v . Rajendra Prasad, 
4 P. L. T 409: (1923) A I. R. (Pat.) 564 1 

' “ 0 . XXI, r. 63 — Title $uit — Burden of 

proof. 

a suit instituted after the summary rejec¬ 
tion of a claim under O. XXI, r. 5$ of the Civil 
Procedure Code, the onus of establishing that the 
transaction on which the suit is based was 
entered into in good faith lies on the plaintiff. 
N Mur,i,A Faiz am v . HARKUAR, (1923) A. l. R. (N ) 
334 50 
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■ 0 - XXI, r. 89 , applicability of—-Partition 
suit— Arbitration—Decree on ajuara—Execution 
sale, setting aside of. 

A suit for partition was, with the consent of the 
parties, referred to arbitration. The arbitrator* 
made an award by which they directed, inter alia, 
that a certain propeity should be sold by privatt 
treaty, and if n ot so sold within a year, by the 
Ccfurt, and that the sale-proceeds should be dis¬ 
posed of in a particular manner. The award was 
confirmed by a decree of th* Court, and the property 
was sold by the Registrar thereof. The defendant 
.applied for the sale to beset aside on is deposit¬ 
ing a certain sum which the plaintiff had agreed t 0 
accept in full acquittance of Lis claim, and the 
question was, whether r. 89 of O. XXI of the 
Civil Procedure Code applied to the case : 

Held, that the sale by the Registrar was a sale 
in execution of a decree, aud that the provisions 
of r. 89 of O. XXI of the Civil Proceduie Code were 
applicable to the .:ase. C Mirode Nath v . 
Amu^lya DhoNe. 27 C. W. N. *66; (1923) A. I. R. 
(C.) 582 . 774 


‘ 0 . XXI, r. 89 — Payment of deposit money 

by VahV'i clerk — Application, tf incompetent . 

An applicati >n under O. XXI. r. 89, Civil Pro¬ 
cedure Codr, made by the authorised Vakil of a 
person entitled to apply is not rendered incom¬ 
petent merely became the actual payment of Hie 
depoiit money into th-’ Tr- usury was by a cl-, rk 
wiowa- nci hrr a Pleader nor a recognis'd agent 
withi.j the m« ani.ig of O. Ill, r. i. Civil Proce¬ 
dure C de. M VenKAtakuttuvka Raov VENtAP- 
PAYYA, 46M. L.J. X19; (1924) M. W.N. 137; 19 

I«. w. 298 765 

““ ——• 0 . XXI, r. 90 — Bengal Tenancy Act 
(VI 11 of 1885), s. 173— Sale of holding — 
Benanii purchase by judgment-debtor—Material 
irregularity—Sale set aside— A fypeal , competency 
f>f. 

Where a person interested in the sale of .a 
holding applies to have it set aside under section 
x 73 ( 3 / of the Bengal Tenancy Act on the ground 
of a benami purchase of the holding by the judg¬ 
ment-debtor and also undc-x O. XX f, r. 90 of the 
Civil Procedure Code on the ground of material 
^regularity i n conducting the sale, and the sale 

19 set aside oa both the grounds, the fact that the 


order setting aside tm- sale under the Civil pro¬ 
cedure Code is appealable does not entitle the 
appellant to contest the decision ot the Trial Court 
as regards the ground under the Tenancy Act as 

a t' r .^ar Prasad p. GaganChandra, (1922) 

A. 1. t\. I OO ggg 

—— * 0. XXL r. 95 — Execution of decree — 

Delivery oj possession—Symlolical possession, 
effect of. ’ 

The delivery of symbolical possession to an 

auction-purchaser or to a person claiming under 

him operates as the delivery of actual possession 

a ? »««»?* judgment-debterand gives e frech 

K? r -v-°i 1,mltatloa cven ? n a case coming under 
U. XXI, r. 95, of the Civil Procedure Code. C 
bhulu BEo v. Jatixdua Nath Sen. 27 C W N 
2 4! (1923) A. 1. R. ( C .) 138 * 7 • 1035 


-0 XXII, r. 4, 0 IVI. r. 17—Appeal- 

Death of respondent — Abatement—Amendment 
of plaint 

Where during the pendency of an appeal some 
of the defendants-respoudents die and tluir 
legal representatives are not brought on the re¬ 
cord within limitation, and the cause of ac¬ 
tion docs not survive against the remaining 
respondents but it appears that events have 1 ap- 
peued since the institution of the suit which 
give the plaintiffs a separate cause of action 
in respect of -the subject-matter of the 
dispute against each of the defendants, the appeal 
abates only qua the interest of the deceased re¬ 
spondents and the plaintiffs can be allowed to 
amend their plaint so as to continue the suit 
against the remaining respondents individually 
aud uecd not be referred to a separate suit. R 
Maung Mu v. MaunG Kan Gyi, 1 R. 618j (1024) 
A. I. R. (R.) 127 393 

0. XXII, r. 4, 0- XXXIV, r. 1 —Mortgage 
— Redemption—Suit by second mortgagee — 
Appeal—Death of mortgagor — Abatement. 

To a suit by a second mortgagee to redeem from 
the prior mortgagee the mortgagor is an absolutely 
necessary party and the suit cannot proceed in 
his absence. 

Where, therefore, during the pendency 
of an appeal in such a suit the mortgagor dies 
and his legal representatives are not brought 
on the record within the perioel of limita¬ 
tion allowed by the law, the whole appeal abates. 

L Nanak Chand v Ram Cha*<d, 4 L,. L. J. 189; 

(1922) A. I. R (L.) 101 I76 

•-»— O- XXIII, rr. 1 , 3 —Withdrawal of suit in 

appeal—Compromise between some parties to 
ctrfumient provisions oj law, legality of. 

A plaintiff-appt llant is not entitled to with¬ 
draw his suit in the Appellate Conr under 
O. XX 1 IJ, r. 1 of the Civil Procedure Code as 
a matter of course. 

A compromise between some of the parties to a 
suit, the obj ct of which is to circumvent the law 
and to harass the other patties to the suit, is 
unlawful, and the Court will not record such a 
compromise under O. XXIII, r. 3 of the Civil 
Procedure Code. 0 Ashpaq HijssAIN v. BUnyad 
Hussain, (1923) A. I. R. ( 0 -) 252; 9 q. &A. L.R. 

415 874 
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-0. XXIII, r.l (3) —Withdvawl of suit 

without liberty to bring fresh suit—Second suit 
in respect of same subject-mattet, whether barred. 
Plaintiffs brought z suit against certain de¬ 
fendants for a declaration of their right and title 
to a ticket in a Sweepstake -which had won a War 
Loan Bond. The suit was withdrawn without 
obtaining leave to bring a fresh suit. Subse¬ 
quently plaintiffs brought a second suit against 
the same defendants to recover from them the 
amount of the Bond which had in the meantime 
been delivered to them by the Managers of the 
Sweepstake. One new defendant was added to 
the suit on the allegation that the other de¬ 
fendants had transferred the bond to him; 

Held, that the subjett-mattcr of both the suits 
was the same within the meaning of O. XXIII, 
r • 1 (3) of the Civil Procedure Code and the se¬ 
cond suit was, therefore, barred under the pro¬ 
visions of that rule. R MaunG Mu v. MauNG 

Kan* Gvi, 1 R. 618; (1924I A. I. R. (R.) 127 388 

— — — O. XXX, r. 1 —Limitation Act (IX of 
1908), s . 6— Suit brought in name of shop — 
Minority of plaintiff—Extension of limitation. 
Where a suit is filed on behalf of a minor plaint¬ 
iff describing him os the owner of a shop and 
claiming extension of limitation on the ground of 

the plaintiff's minority, the suit is not liable to be 
dismissed on the ground that it is brought by 
the shop and not by the plaintiff personally. B 
ChAnBASAPPA MAUCApPA V. MitUCAPPA LlNGAPrA, 

(1923) A. I. R. (B.) 368 476 

— -O. XXX, r. 1 — Suit against firm — Firm 

sued through manager—Death of manager, effect 
of. 

Plaintiff brought a suit against firm M and 
described the defendant as *'C, as the manager 
and owner of shop M. u It Traa subsequently 
discovered that C had died before the institution 
of the suit; 

Held , (1) that the suit was in substance, 
though not in form, against the firm M and 
the addition of the wojds “C, as the manager 
and owner of’’ in the description of the defendant 
were mere surplusage; 

(2) that, therefore, it was not necessary to 
bring on the record the legal representatives of 
C, and the suit could be continued against firm M 
as having been properly filed on th e date of its 
original institution. B Mo Thai, Jasraj v. Chand- 
MAr. Hind UMAX, 25 Bom. L. R. 1081; (1924) A. I. 
(B.)i 55 1055 

*• O. XXXI, r. 2 —Suit against temple — 

Trustees, whether necessary Parties. 

Under O. XXXI, r. 2 of the Civil Procedure 
Code all the trustees of a temple are ntectsary 
parties to a suit against the temple even where 
there is a harar authorising one of Several trustees 
to represent the temple in suit. M Adiraju 
ARASU KANnIKB BAXXAXA V. PATTU, ( 1022 ) A. I. 
R. (M.) 4°5 942 

- O. XXXII, r. 4 —Appointment of officer 

of Court as guardian ad litem— Mother and 
uncle of minor alive—Absence of collusion 
between Court guardian and plaintiff — Appoint- 
ment t if proper , 


[1923 


Civil Procedure Code—1908—eontdi 


In a suit to enforce a mortgage against the 
mortgagor and his minor son, the father was 
ex parte and was unwilling to act as guardian 
for his son in the suit. An affidavit was filed 
by the plaintiff's agent stating that there were 
"no other principal guardians for the said minor,” 
and a Court guardian was thereupon appointed. 
The minor was living at the time with his uncle 
and his mother. But they made no attempt 
to intervene in the proceedings and never showed 
any interest. There was no allegation of col¬ 
lusion, between the plaintiff and the Court guard¬ 
ian ! 

Held, that the minor must be held to have 
been properly represented in the proceedings 
and that it was not open to h m on attaining 
majority to have the decree set aside as not bind¬ 
ing upon him. MDevi Prasad v. Tagannadha- 
KAJU, 46 M. L. J. 12; (1924) M. W. N. 125; 33 M. 
L. T. 243; (1924) A. I. R. (M.) 281 464 


0- XXXII* r. 4 —Suit against minor- 


Guardian ad litem, appointment of—Consent 
of guardian, form of. 

Order XXXII, r. 4 of the Civil Procedure Code 
requires that no person shall be appointed guar* 
dran ad litem for a minor defendant without 
his Consent. But there is nothing in the rule 
which requires that that consent should be express¬ 
ed in writing; it may be inferred from the cir¬ 
cumstances of the case. M Yezzu MalXAWa 
v. TaxXURI PUNNAMMAj 46 M. I4. J. 291; 19L. w. 

4 IG 628 


r r ~— O. XXXIII, rr. 1, 9 —Dispaupering of 
plaintiff —Ad interim maintenance—Accumulation 

—Sufficient means. 

In a suit in forma pauperis by a widow for 
recovery of possession of property belonging to 
her late husband, where the Court-fees required 
was Rs. 3,000, she was granted an ad interim 
maintenance allowance of Rs. 200 a month. Jn 
pursuance of this order she receded Rs. 2,100 on 
account of arrears of the aforoaid maintenance 
and then the allowance of Rs. 200 month after 
month. On a certain dale, when the widow had 
received in all Rs. 5,538 in this manner, an appli¬ 
cation was made to the Court that she should le 
dispaupered under O. XXXIII, r. 9, of the Civil 
Procedure Code as she had now sufficient means 
to pay the Court-fees. There was nothing to 
show that on that date the widow had with he« 
Rs. 3,000 to pay the Court-fees. The sums pre¬ 
viously raid to her, 6hc alleged, had b« en ?ptnt 
by her to pay off debts incurred on account o* 
her maintenance. The widow was living with a 
relation of herself and eminent Counsel had 
appeared on her behalf in Court; 

Held, (x) that the monthly allowance allowed to 
the widow was not a sufficient means to enable 
her t G pay the Court-fees as, under the manage¬ 
ment, she Could never at any one time have the 
requisite amount unless the arrears of her main¬ 
tenance allowance accumulated t© that extent; 

(2) that the fact that eminent Counsel had 
appeared for her was in it&elf immaterial, in tha 
abs nee of anything to ebow that she hsd 
incurred expense on account ©f them, nor was the 
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fact that sh? was Jiving with a relative material, 
in the absence of anything to show that lie wue 
financing her either in supporting her cf in 
defraying the cast of the litigation; 

(3) that the widow liej the right to pay oft 
debts incutrecl on account of her m.urt* u^nc# 
and was not b-;und to accumulate h« r nonUily 
allowance to make up the Court-fees in the 
a1«sence of any such condition King imposed upon 
her 1 

(4) that, therefore, iu the circumstances of tin* 

case, the means of the widow were not such so as 
to justify the withdrawal of the order allowing hi r 
to sue i tl forma pauperis. Pat. Savitki Thaku- 
Rain v. Secretary of State for India, 4 p. L. T. 
538; 2 Pat. 879; (192 ,) A. I. R. (pat.) 27 611 

-O. XXXIU, rr. 2, 5, O. XLIV. r. 1 — 

Limitation Act (IX of 1908 ), s. 12 —Pauper 
appeal — Limitation—Time spent in obtaining 
copies, whether can be excluded — Verification of 
petition—Verification by separate affidavit, 
validity of. 

The provisions of section 12 of the Limitation 
Aot are applicable to x>auper appeals. 

Moti Begam v. Satara Bcgam, 33 P. R. 1895 , 
followed. 

A petitioner for leave to appeal as a pauper did 
not verify the contents of the petition at the foot 
of the petition, but did so by a separate affidavit 
iu which the statements contained in thi several 
paragraphs of the petition were verified on solemn 
affirmation t 

Held, that the affidavit must be treated as 
part of the petition and the petition must, there¬ 
fore, be regarded as having been duly verified, 
L Ashraf Aei v. Rambsuwar Nath, (1923) A. I. 
R, (L.) 684 908 

-0. XXXlV. r. 6 —Mortgage suit—Personal 

decree passed erroneously—hailure to object, 

effect of. 

Where a Court in execution of a decree for sale 
passed in a mortgage-suit erroneously passes a 
personal decree under O. XXXlV, r. 6 of the Civil 
Procedure Code, and the judgment-debtor neither 
objects to the decree nor appeals against it, he 
or anyone who stands in his shoes, cannot subse¬ 
quently go behind the decree and challenge it. 
A. Teja v. Tika Ram, 21 A. L. J. 754; 46 A. 
32 37 

--0. XXXlV* r. 7— Redemption, suit for — 

Usufructuary mortgage — Decree, form of — 

Accounts, 

Under O. XXXLV, r. 7, of the Code of Civil 
Procedure it is open to the Court either to order 
that an account shall be taken of what will be 
due to the defendant for the principal and in¬ 
terest due'on the mortgage, and for his costs of the 
suit, if any, or to declare the amount due at the 
date of such order; but in cither case the Court 
should proceed to ascertain the amount which 
would be found due ou the date which is to be 
fi :ed for payment and specify what the conse¬ 
quence of the payment of that amount or the 
non-payment thereof would be. If it inertly di¬ 
rects that an account should b itaken of wliat 


would be due to the mortgagee for the principal 
and interest due on the mortgage, its order would 
be nothing more than an interlocutory order, to 
be followed by the making up of such an account, 
till which the preparation of the preliminary 
decree should be postponed. O Molikam Sincii 
v. Tiiakur Chandra, jo o. L. J. 3741 (1924) A. 
I. R. (O.) 14U 346 


~ 0. XXXIX, r. 1 — Suit, dismissal of, for 

default —- Injunction, whether can be granted _ 

Jurisdiction. 

A Court lias no jurisdiction to grant 3 tem¬ 
porary injunction relating to a suit which has 
been dismissed for default, but for the restoration 
of which an application is pending, o R\m 
Sarlp V. l-MPEROR, 25 Cr. L. J. 350 2 c 8 


— 0. XXXIX, r. 6,0. XLI, r. 6— Attachment 

tn execution—Suit for declaration—Dismissal _ 

Appeal—Stay of sale — Injunction. 

Where the suit of a person for declaration of 
title to property attached in execution of a de¬ 
cree between third parties is dismissed and he 
preters an appeal, he cannot ask for stay of sale 
under O. XLI, r * 6 of the Civil Procedure Code 
as that provision is applicable only where the 
appeal is pending against the decree which is 
to be executed, such a person can, however, take 

action under O. XXXIX of the Code and pray 
for a temporary injunction. L- IWotAU v , 
Kanahaya Lai,, 4 L. L. J. 188; (1922) A. I R 
(L.) 58 116 


-0- XL, r. 1—• Receiver, appointment cr 

removal of—Discretion, mode of exercising _ 

"Just and convenient ," meaning of — Receiver, 
who should be appointed. 

The appointment as well as the removal of a. 
Receiver is a matter which rests in the sound dis¬ 
cretion of the Court. In exercising its discretion, 
the Court should proceed with caution and be 
governed by a view of the whole circumstances of 
the case. A Receiver should not be appointed in 
supersession of a bona fide possessor of the. 
property in controversy, unless there is some sub-* 
stantial ground for interfere nee. 

The words "just and con venient" in O. XL, r. 1 
of the Civil Procedure Code, mean that the Court 
should appoint a Receiver for the protection of the 
property or the prevention of injury according to 
legal principles, and not that the Court can 
make such appointment because it thinks 
convenient to do so. They confer no arbitrary 
and non-regulated discretion on the Court. 

The Receiver appointed in an action should as 
a general rule be a person wholly disinterested in 
the subject-matter. But it is competent to the 
Court upon the consent of the parties, and in a 
proper case, without such consent, to appoint as 
Receiver a person who is mixedupin the subject- 
matter of the litigation if it is satisfied that the 
appointment will bo attended with benefit to the 
estate. C BhupENdra Nath MuKeRJEE v. 
Monohar Mgkherjek, 28 C. w. N. 86 * 783 

•- 0. XLI, r. 1— Appeal — Decrees, separate 

— Appeal., second—Decree in one appeal, copy 
of, not fled, effect 0 /—Res judicata, 
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Civil Procedure Code—1908—coot<l, 

Plaintin sued to recover a certain share in 
two houses from defendant No. 15 and her alienee 
defendant No. 2. Tbe suit* were decreed by the 
Trial Court and separate appeals were preferred 
by defendant No. 1 and defendant No. 2, which 
were accepted by one judgment written in the 
appeal preferred by defendant No. r. Separate 
decrees were, however, drawn up. Plaintiff pre¬ 
ferred a second appeal and only filed copies of the 
judgment and decree in the appeal of defendant 
No. 1 along with his Memorandum of Appeal: 

Held, (1) that the copy of the decree of the 
lower Appellate Court in the appeal preferred by 
defendant No. 2 not having been filed along with 
the Memorandum of Appeal, there was no appeal 
against that decree and the decree had conse¬ 
quently become final; . , 

(2) that the matter in dispute having become 
res judicata between plaintiff and defendant No. 2 
\vho claimed under > defendant No. 1, plaintiffs 
appeal against defendant No. 1 could not pro- 


Oivil Procedure Code—1908—concld. 

• 

open to the Appellate Court to reverse the method 
as soon a6 it upset the decision of the Trial Court 
as to the nature of the interest to be allowed. 

There can be no estoppel in a matter of 
right accounting or true construction. A 
covenant by which a mortgagor binds Him¬ 
self to pay the mortgage-money out of his 
own pocket is a covenant of a non-essential 
nature and cannot be pleaded in bar of a set-off. 
0 SarSuTi Prasad v, RhTISHA.m Aj.i, 25 O..C. 3491 
(1923) A. I. R. (O.) 123 . 310 


- 0 . XU, r. 27 —Oaths Act (AT of 1873), 

* s. 5 —Appellant willing to take cath—Additional 
ebidencc—Failure to record reasons — Irregularity 
— Proceedings, whether vitiated. 

A suit to recover adebtwas dismissed in Ihe 
Trial Court. On appeal the first Appellate Court 
after hearing arguments, called upon the Cguiiftl 
for both parties to produce their clients on a 
certain A av if nn.cc.ihle so as ‘‘tn enable it con. 


appeal against ueicuamu i.u. * certain day if possible so as ‘‘to enable it to con- 

ceed. LMohammad Dir? v. ZEB un-nissa, 3 L. front one with the other and to put que.'t; 0 L8 
21 si (1922) A. I. R. CL.) 390 541 to them upon the- facts material to the ca.se,'* 

. . 00 m tn tllP Pnlirl hilt tint 41* ni Vi. # 


__o. XU. r, 1 —Memorandum of appeal, 

contents of—Plea dealing with several issues, 
propriety of. 

Rach plea in a memorandum of appeal should 
raise a specific issue. A composite, plea dealing 
with several issues is open to serious objection, 
and a memorandum of appeal containing such 
plea is liable to be returned for amendment. O 

Banklc Lae v. Kanhaiya Lai., 9 O. L. J. 637 
- 0. XU, r. 6 — Stay of sale. See C1V1E 


PROCEDURE CODE, 19°O. XXXIX, r. 6 116 

n XT,I r. 22 — Mortgage—Redemption 

4 . ._f n i._ 1 _ a 


suit—Accounts, method of—Appeal—Respondent 
whether can object to metnod agreed to by htm 
— Estoppel. 

Plaintiff mortgaged with possession certam 
properties by two deeds of mortgage, fcutse- 
quently he executed three deeds of lurther charge 
one of which contained a provision for compound 
interest. In a suit for redemption the First Court 
disallowed compound interest and in tne account¬ 
ing which followed adopted the mode suggested 
by the plaintiff. In appeal the decision of the 
First Court was modified and compound interest 
was allowed. The plaintiff-respondent there¬ 
upon contended that a different method of 

^/• C, and As^ortH. 
A. j/c. {Daniels, A. J. C. dissenting.):—(i) 
that as soon as the Appellate Court set aside 
the decision of the First Court, in favour 
•f a decision to award compound interest, the 
decision of the lower Court as to the method cf 
accounting became adverse to the respondent 
and he could rely on O. XI/T, r. 22, Civil Pro¬ 
cedure Code, and claim to have the method of 
accounting adopted by the lower Court set aside; 

(2) that whether the respondent could or 
could r.ot claim a reversal of the method of ac- 


Thc plaintiff came to the Court but not the other 
party and the Court asked him if he could state 
by the Quran if his case was true. The 
appellant said that lie could do so. After this, 
tlie app-llant eventually got a decree. The de¬ 
fendant appealed to the High Court : 

Held, (1) that if the answer to the question put 
by the first Appellate Court was to be taken as 
additional evidence then the proceedings were 
irregular under O. XU, r. 27, Civil Procedure 
Code, as the Court had failed to record rea.' C ns 
for the admission of the evidence; 

(a) that if the answer was not t 0 be regarded 
as additional evidence in viev. of the fact that 
the appellant was not actually called upon t 0 take 
his oath upon the Quran, then the poiftion was 
even wor.se for it w^s impossible to .‘ay that the 
answer given could have had no effect on the mind 
of the Judge J 

(3) that, therefore, it could not be said that 
the irregularity w a s not such as to vitiate ij.e 

proceedings. C Afsarkhan Shabu MoNdal, 
(1922) A. 1 .R*(C.) 14® 5 S 0 

0. XU, r. 27 —Commissioner to raise 


report of previous Commissioner — Ad&itioneU 
evidence when can be admitted. 

Where an Appellate Court is unable to decide 
an appeal on the record a- it stands, it is justi¬ 
fied in passing an ord^: ,or the preduction of ad¬ 
ditional evidence under* r. 27 of O. XU 
of the Civil Procedure Code. 

Where mistakes and omissions are discovered 
in the report of a Commissioner appointd to ex¬ 
amine accounts, an Appellate Court has power 
to direct another commissioner to examine 
the accounts and to remedy the mistakes cr.d 
omissions of the previous Ccmnmsioner. £u<h 
an order does not amount to the production of 
additional evidetee’under r. 27 of O. XU of tfc6 
Civil Procedure Code. Jj Ram Piari v. Six Tan 

Bakhsh, 3 L. 382; ( 1923 ) A-1- R- (I--) 11 5 2CT 

— O. XLI, r. 83. See Limitation Act, 
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Claim proceeding— Nolle; to judgment-debtor, 
absence of — Judgment-debtor, whether bound by 
order. 

Where a judgment-debtor has no notice of 
any claim made by a third person to propel ty 
attached in execution oT the decree, he is not ad¬ 
versely affected by any order parsed on the claim. 
A Jbthu Misirv. Godawari Dutt, 20 A. L. J. 619 
(1922) A. I. R. (A ) 4 U 107 

Co-mortgagor, redemption by. See Limitation 
Act, 1908, Sch. I, Arts. 144, 148 113 

Companies Act (VH of 1913), ss. 186, 234— 

Contract Act -(IX of 1872), 5. 43 —Company in 
liquidation—Compromise between Liquidator aj.d 
boniributory, whether binding on Company — Proce¬ 
dure—Debt due to Company by firm—One partner 
contributory—Debt whether can be recovered sum¬ 
marily. 

A compromise between the Liquidator of a 
Comjpany in liquidation and a contributory of 
the Company is not binding upon the Company 
until it is' sanctioned by an extraordinary resolu¬ 
tion of the Company, as provided by section 234 of 
the Companies Act. 

When a debt is due to a Company by a fir; rt 
one of the partners in which is settled as a C-outri - 
butory of the Company, the Liquidator of the Com¬ 
pany can call upon the contributory under sec¬ 
tion 1S0 of the Companies Act to liquidate the 
whole debt. The principle contained in section 43 
of the Contract Act is applicable to such a case. 

L Liquidator, Union Bank of India v ■ Gobind 
Singh, 4 L. 219; (xo* 4 ) A. I. R. (L-) 148 338 

-S- 28g —-False declaration—Company pro¬ 
moters, du*/ tgs a>l d liabilities of. 

Accused sent a prospectus and a memorandum 
articles of association of a proposed company 
to the Registrar, Join! Srock Companies, and irom 
those documents it appeared that five persons had 
consented to become Directors of the Company and 
"had undertaken to taiee up a certain number of 
shares. Three of them carried out the undertaking 
but the remaining two did nothing towards fulfill¬ 
ing it. Tae accused then filed a derlaralion with 
the Registrar stating that every Director had paid 
to the Company the sum necessary to be paid on 
the number of shares agreed to be taken by them! 

Held, that the accused was gu’lty of an offence 
under section 282 of the Companies Act, and it was 
no defence to urge that in law the two Dirt ctors 
who had failed to carry out their undertaking had 
ceased to be Directors and that, therefore, the 
declaration filed by the accused could not refer to 
them. 

It is of the utmost importance that in a country 
like India, where every body hopes that there will 
be a very great extension of industrial prosperity, 
and that industrial prosperity probably conducted 
along the lines of Limited Companies, that the 
persons who embark on Company flotation, and 
who assume offices of responsibility, should under¬ 
stand that they have got to carry out their duties 
not only carefully but honestly. A S. M. Bose v. 
Emperor, 22 A. L. J. 835 46 A. 218; 25 cr. L. J. 

« 474 826 

Construction of decree. See Specific relief 
Act, 1877, s. 41 . 776 


Construction ol deed— Adoption—Recitaljhat adop¬ 
ted sou shall be owner oj property, effect of — Hindu 
Law — Adoption—Execution of deed, whether 
sufficient. 

T11 1912 one B executed what purported to be 
an ad< ption deed which recited that B had adopted 
the iktindaiit in 1S9S. The deed went on to say 
that the defendant was the full owner of E’s 
moveable and immoveable property. It wrs 
found that a.-> a matter of beet deftjiclant had never 
been adopted by #; 

Held, that the recital in the deed that 
defendant was the owner of B 's property merely 
expressed B’s idea of the result winch followed 
from defendant’s antecedent adoption and did 
not operate to convey B's property to the defend¬ 
ant. 

Even in communities where an orphan adoption 
is recognised as valid, such an adoption cannot 
be effected bv the mere execution ot a deed B 
SlIIDAPPA v/SANTAWA, (I923) A. I. R. (II.) 302 

477 

- Lease — Boundary , description of — Refer¬ 
ence to map — Inaccuracy—False description. 

As soon a c there is an adequate and sufficient 
deSuition, with convenient certainty, of what j.s 
intended to pass by a detd, any subsequent 
erroneous addition will not vitiate it. 

Leases of Contiguous portions of a mphal were 
granted to the plaintiff and defendant and in 
each lea c e the boundary line was described as 
shown in the settlcim nt map. In the map a 
gopath wa.’ depicted where the boundary line 
was shown. On the spot the gopath was further 
away towards the plaintiff's portion from the 
boundary line: 

Held, that the mistake in the niap with regard 
to the position of the gopath was merely a fake 
description and the parties were bound by the 
boundary line as shown in the map. X} Darapali 
Sadagar m NaJir Ahmed, 50.0,3941 (1923) A. j. 
R. (C.) O69 1030 

- Sale of house properly — Courtyard, com¬ 
mon, user of—Intention of patties — Nuisance — 
Injunction, when to be granted. 

Defendant was the owner of four houses out 
of which he sold three to the plaintiff. The sale- 
deed contained the following clause :—“There 
is an open cliowk belonging to these three houses 
and in front of the door of my other house. All 
may use the said chowk according to the limits 
of their respective houses, and the inmates of all 
the four houses have the right of egress and ingress 
through the main Khadki door : 

Held, that the clause relating to the chowk did 
not mean that the chowk was to be in the exclu¬ 
sive ownerships and possession of the plaintiff, 
that it was intended to be used by the occupants 
of all four houses, but that no particular owner 
was to be entitled to use the Chowk more than 
would be reasonable according to the proportion 
of the whole property which he actually occupied. 

A Court ought not to grant an injunction on 
the ground -of nuisance, unless the partieular 
nuisance complained of is proved. B Sha 
BUI.AKHIDAS V. SnAH Gan EXTRA M, (1923) A, I. R. 

(B.) 281 ' 412 
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Construction of document—Sale or mortgage. See 
^Evidence Act, 1872, s. 92. applicability^ of 

_Sale or mortgage. See Transfer of 

Properiy Act, 18S2, s. 5 8 ( a ) (0 . 572 

_ Agreement to pay pension—Direction to 

executors lo comply with xerms of agreement, effect 
of—Contract, whether created. 

A Hindu widow who was holding an imparti¬ 
ble estate for life under the Will of her husband 

appointed the plaintiff manager of theestate under 
an agreement which provided that on resigning 
his rxTst the plaintiff would get a certain monthly 
pension for life. The agreement wound up with 
the words "The heirs and representatives of me 
the executant, and the holders and adnumstrators 
of the estate should fully comply with the terms 

° f that * the concluding words of the agree¬ 

ment were a mere recommendation and did 
not amount to a contract binding either on the 
executor or administrator of tl,e executant or on 
the owner or administrator of theesta—- 0 P y 

the pension. P C KESHo PHASED Singh r bry 
SARAX Lai., 30 M. L. T. 501 13 Li w. 389; 26 C. 

N. 689; (1922) A. I. R.(P- C.) 226 (ii 

_ L ca sc _ Description by boundaries—Err one- 

ous statement as to area, effect of—Landlord and 
tenant—-Dispute about boundaries of demised land 
— Tenant whether may rely on landlord s trans¬ 
action with third parly. 

Where a deed contains an adequate and sulli- 
cient definition of the property which it was 
intended to pass, any erroneous statement in 
it as to the dimensions or quantity of the prop¬ 
erty will not vitiate the description. 

When the operative part of a lease does not 
give the area of the land demised but gives 
the boundaries only, although in the schedule 
attached to the document the area of the de¬ 
mised land is mentioned by guess, there is one 
description of the land demised and only one 
and that is the description by the boundaries. 

In an ordinary action between a landlord and 
the tenant, it is not open to the latter t G rely 
noon a subsequent transaction between lus lessor- 
aid a third party and raise a.defence winch would 
have the effect of imperilling the identity of 
the boundaries of the demised land which rt 
„,„o his clear duty to preserve. Pat Linton 
M otwowa & CO.a. Jagoaknaxh SUPAKAH, I 

p L- R. 377; (1924) A * R - ( pat -) 226 403 

__ Lease of jungle land by Government — 

Clearing land for cultivation, meaning of—Non- 
compliance with condition—Forfeiture. 
Government granted a lease of a tract of jungle 
land to the plaintiff. One of the clauses of the 
lease prodded t ba t one-eighth of the entire are a 
leased^must be cleared and in a fit state for ciU- 
tiTatfo “ at the end of the fifth yearr, andl that 
at any time thereafter an officer of Govern 
ment might enter on the land and cause tto be 
measured for the purpose of ascertaining whether 
the condition had beenfulfiHed. Iu the even 
of failure to comply with the condition the lessee 

was liable to the forfeiture of all rights in the land 

under the lease. After the expiry of the period 
of five years an officer of Government proceed- 
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ed to the spot and after an inspection of the land 
but without taking measurements, made a report 
that the condition had not been fulfilled. The 
lease was thereupon determined: 

Held, (1) that the obligation in the lease to clear 
the land and to put it into a fit state for cultiva¬ 
tion, extended to the extraction of the stumps 
of trees as well as to the cutting down of the 
timber ; 

(2) that the lease did not impose an obligation 
011 the Government to take measurements, time 
was a right to do so but no duty; 

(3) that the forfeiture was not invalid merely 

for the reason that the officer who made the re¬ 
port did not take measurements, especially in 
the absence of positive evidence showing that 
the condition had been complied with. P C I* ABA 
Kumar Dasu- Rudra Narayan Jana, (1923) A. 
I. R. (P. C.) 95 ; (1923) W. N. 622; 45 M. L- Ji 
438; 33 M. L. T. 309; 28 C. W. N. 589 141 

Settlement deed—Gift to person and his 


male heirs—Estate conferred — ft 1 aintenance clause, 
effect of—Estate unknown to law, whether can be 
created. 

fl Parsi widow executed a deed of settlement by 
which s,' ie settled certain properties upon trustees 
for her benefit f ° r ,ur l' lc > then ter her son, 
Rustnmji, for h!* ]ifc aiul th<11 for Rusttrnji's sens 
and their male he;. 1 ' 6 . absolutely and in equal 
proportions as ° DC ° l h 

dauscs of the deed was ° .filter the decease 
Provided . . . that from an" of tbe said 
of the said Rustomji if the ro*. - . m shall be 

Rustomji or the heiis male of any of tnv *'-* a ji be 

under tlie age of eighteen years then..it ;<T 

lawful for the trustees . .during eveiy such nuncti., 
to receive the rents, .of the..hereditaments and pre¬ 
mises . .or the share or shares therein respectively 
to which such infant son or sons or Ins or their 
male heirs shall be so entitled as af oresaid and to pay 
and apply the same or., .part thereof, .for.. ..the 
maintenance and education of the person aforesaid 
ior the time under the age of eight een 3 ears ; 

Held, (r) that the words "and their male heirs," 
did not import any limitation 011 the estate given 

to the sons of Rustomji' 

(2) that the maintenance clause did not in any 
wa y curtail the estate given to the 60ns of Rus¬ 
tomji; 

(3) that, therefore, the estate given to 
the sons of Rustomji under the deed was absolute 
and not limited. 

A gift to a man and his male heirs is an attempt 
to create an estate unknown to Indian law, and 
such a gift must be construed as confeirirg an 
absolute estate on the donee. 

Estates tail or in tail male arc unknown to 
Indian Law. 

Novel estates unknown to the law of India 
can no more be introduced into Bombay by 
Parsi settlors than they can be by Englishmen or 
Hindus. B Dadabhoy Framjee Caua v . 
GoWasji Lorabji payday, 47 B. 349; 24 Bom. L. 
R. ixxx; (1923) A. I. R. (B.) 177 83 

- — - Transfer of under -proprietary rights— 

Perpetual lease or sale — Pre-emption. 
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Construction of dooument— concld. 

An under-proprietor transferred his under-pro¬ 
prietary rights in a village by a document described 
as a deed of perpetual lease. Under the terms 
of the deed the lessee was given heritable and 
transferable rights. The rent was fixed at Rs. 53 
per annum, out of which Rs. 5- were payable 
to the superior proprietor. The premium paid 
by the lessee was Rs. 5.000. Provision was 
made tor the recovery of Re. 1 reserved for him¬ 
self by the lessor but the lessee was in no case 
to be ejected from the property. There was 
nothing to show that the parties had really 
agreed upon a sale or that the agreement as 
to the payment ot Re. 1 per annum to the lessor 
Was fictitious: 

Held, that the transfer was a lease and not a 
sale so as to give rise to a right of pre-emption. 
0 Ramnarain Singh v. Ram Sl'KH, p 0 . & A. L. 
R. 623; 10 O. L. J. 399 79 

Contempt o£ Court— Apology, whether sufficient 

satisfaction — Repetition. 

The publication of an apology is not necessarily 
a sufficient satisfaction for a contempt of Court 
which has been committed. 

An apology docs not remedy the evil caused by 
publication of the objectionable matter, and while 
it may, to some extent, be a reparation on the part 
of the offender, it becomes little more than an 
idle form when the publication is due to a repeti¬ 
tion of negligence which has been condoned in the 
p a st. B Emperor v. Marmaduke pickthall, 
(1923) A. I. R. (B.) 242; 25Cr. L. J. 388 436 

Contract, repudiation of. See Specific Relief 

Act, 1877, ss. 12, 22 275 


for sale of sovereigns, legality of, 


- t jut yj o— * "O"; v ' 14. 

A contract for the sale of sovereigns at market 
price is legal. 0 Banks Lai, v . Kanhaiya Lal. 
9O.I, J. 637 839 

Contract Act (IX of 1872), S. 16— Unconscionable 
bargain , what is. 

A bargain is unconscionable within the mean¬ 
ing of section 16 of the Contract Act, when it is 
such that no man in his senses and not under 
delusion would make on the one hand and no 
honest and fair man would accept on the other. 
N Gaxpatrao v. Laxmichand, 6 N. L. J. 239: 
U 924 ) A. I. R.(N.) 1 . 640 

- s. 16, ill. (c)~ Undue influence—Burden 

of proof—Creditor and debtor, relationship of. 

The burden of proving that the rate of interts 
stipulated for in a mortgage-deed was agreed 
to by the mortgagor under undue influence lies 
on the mortgagor or his representatives, and lie 
burden is not shifted on to the mortgagee by proo 

of the fact that at the time of the execution of 

the mortgage-deed the mortgagor was ind^a 
to the mortgagee in a small sum. 0 RAZA 
Husain Kvanu. Ganesh Prasad, 10 O. L. J. 300 : 
(1924) A. I. R. (O.) nb 383 

s. 22 — Compromise — Mistake of fact 


Substantial injustice. 

A compromise arrived at by the f P“ r E, es to * 
suit under a mistake of fact by one of them cannot 

t>2 set aside unless serious and substantial injus- 


Contract Act— contd. 

tice is shown to result therefrom. P C JAMNABAI 
r. FazAi.bhoY Hf.PTooi.a, (1923J A. I.R. (P. C.) 
184; 18 L. W. 4371 |6 M. L. J. iooj 26 Bom. L. R. 
189 355 

—-s. 23 - See Transfer of Property Act. 

1882, s. 6 (a) 109 

-s. 23 —Agreement to supply funds for 

litigation in return for share in property, whether 
opposed to public policy. 

A fair agreement to supply funds to ctrry ou tt 
suit in consideration ot having a share of the 
property in dispute, if recovered, ought not to be 
regarded as being per sc oppose cl to public policy. 
Agreements of this character must, however, be 
carefully scrutinised and should not be tolerated if 
their motive is improper or if the immediate object 
is merely to promote gambling in litigation. S 
Bt;GUAJ v. AusHek, ( 1923 ) A. I. R. (S.) 30; 16 S. 
L. R .278 897 

_— s. 23 —Public policy, agreement opposed to 

—Champertous agreement, validity of — Test- 
Compensation. 

While the specific English Law of maintenance 
and champerty has not been introduced into India 
and while fair agreements to supply funds to carry 
on litigation in consideration ot having a share 
of the property if recovered should not be re¬ 
garded as per sc opposed to public policy, yet 
such agreements should be carefully watched, 
and if extortionate and unconscionable, or made 
not with the bona fide object of assisting, for a 
reasonable recompense, a claim believed to be 
just but for the purpose of gambling in litigation 
or of injuring or oppressing others by encourag¬ 
ing unrighteous suits, should be held contrary 
to°public policy, and not enforced. At the same 
time reasonable compensation for the expenses 
properly incurred by the financier and for work 

done may be awarded. . 

One of the tests to be applied in determining 
whether such a contract ought or ought not to be 
enforced is the comparison between the liabil¬ 
ity which the financier incurs under the contract 
and the amount of the award which he is to 
obtain in the event of the defendant's success. 
r UrE Gyi v. MaunG Thein Shin, x R. 5°31 
(1924) A. I. R. (R ) 4 8 » 2 Bur. L. J. 17 7 3 ' 2 

_ s 23 —Stifling prosecution of non-com - 

poundable offence— Pro-note executed by ^<sed— 

Debt otherwise due—Consideration, whether un~ 

Deiemdant who was indebted to the plaintiff 
passed a hundi to the latter which was dishonoured. 
The plaintiff, who believed the hundt not to be 
genuine, instituted a prosecution against the 
defendant for forgery. Pending prosecution 
the parties came to terms and. the defendant 
executed a pro-note, on the plaintiff promising 
to withdraw the prosecution : . 

Held, that the stifling of a criminal prosecu¬ 
tion for a non-compoundable offence was the 
object of the execution of the pro-note and tha* 
the fact that the debt was otherwise due was 
no answer to the consideration being void. 

O Buoi.a Naiii v. RAS00L Baksh, 9 Oi & A. L. R, 

6311 26 o,c, 378 
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-. 3. 23 — Two documents — One transaction — 

Or.' document illegal—Illegality whether affects 
both documents . 

If two documents are part and parcel of one 
single transaction and one of them is tainted with 
illegal ty, the other is also tainted with the same 
illegality and is void. N’ Kashiram v. BarkyA. 
7 N. L. J. 13 W 

-s. 37 . See Vendor and Purchaser 378 

-v 43 . See companies Act, 1913* ss. 186, 

234 338 


— — 8 . 43 — Joint tenants — Liability, nature 

of — Heirs, position of. 

As the-liability of joint tenants is both joint 
and several,in view of the provisions of section 43 
of the Contract Act, a suit for rent can be main¬ 
tained against any or some of the joint tenants, 
the original contracting parties. Similarly, (as¬ 
suming the liability of the heirs of each ter ant 
to be a joint one), the whole rent can be recovered 
from all the heirs of any one of the original joint 
tenants, and there is no reason why on the death 
of all original joint tenants, the liability to 
pay the rent should devolve upon all their heirs 

(taken together) jointly: 

Quaere. —Whether upon the death of the only 
tenant or one or more original joint tenants, a 
suit for teat can be maintained against some 
only of his or their heirs. C MorsndranaTh 
Bos* v. Abimash Chandra B03S, 37 C. W. N. 
521: (1923) A. I. R. (C.) 615 364 

_*. 51 — Contract for sale of immoveable 

property — Purchaser, when bound to tender 
purchase-money . 

The strict law as to tender is not applicable to a 
•uit for specific performance. 

Tribhuvandas Varjivandas v. Balmuhundas 
Kiskoredas, 67 Ind. Cas. 865; (1923) A. I. R (B.) 
15; 24 Bom. It. R, 434 > r elied on. 

A purchaser is not bound to tender the purchase* 
money unless the vendor is r e ady and willing to 
perform his part of the promise. S BEOraj v. 
ALISHER, (1923) *• R - ( s ) 5 o; 16 S ' k- 

278 

___81. 51, 52 — Performance of contract — Red- 

procal promise, breach nf—Liability of party in 
asjault—Railway agreeing to give delivery after 
weighment — Failure to weigh, effect of. 

Plaintiff consigned a certain quantity of coal 
to the defendant Company for carriage to a cer¬ 
tain station. On arrival at destination the con¬ 
signee suspected that there was a considerable 
shortage in the quantity of coal consigned and 
he refused to take delivery without weighment. 
The defendant Company agreed to do this, but 
failed to carry out the agreement. The consignee 
refused to take delivery, and the plaintiff there¬ 
upon sued the defendant Company for the price 
of the coal ! 

Held, that although the defendant Company 
was not ordinarily bound to give delivery after 
weighment, they had agreed to do bo in this 
case and having failed to carry out their agreement 
tiey were liable to the plaintiff irrespective 
0 i the terms of any Risk Note that the plaintiff 


may have signed. Pat EaSt IndIAN RAILWAY 
Company v. Nadia Coal Company, i p. E. R. 33°1 
(1924) A. I. R. (Pat.) 39 260 

-s. 61 — Mortgage — Appropriation of 

surplus profils—Construction of deed of further 
charge—Covenant to redeem along with earlier 
deeds, effect of—Covenant to pay interest out 
of pocket, effect of. 

Per Kanhaiya Lai, J. C. —Where there 
are successive mortgages, the later ones 
qualifying or restricting the terms and con¬ 
ditions entered in the preceding ones, the 
rights of the parties must be governed, so 
far as may be, by the covenants as they 
ultimately stand. 

A covenant in a deed of mortgage of further 
charge postponing the payment of earlier deeds 
till the last deed is paid does not prevent the 
payment of the latter, after it falls due, before 
the earlier deeds are paid. 

Per Ashworth, A. J. C.—' Where mortgaged 
property is made subject to a further charge, 
surplus profits in the hands of the mortgagee 
should, in the absence of any express agreement 
to. the contrary, be used to liquidate the interest 
on the further charge in preference to liquidat¬ 
ing other deeds which have no connection vith 
the property. 

Notwithstanding anything contained in sec¬ 
tion 61 of the Contract Act, in the absence of 
appropriation, payments of surpluses should be 
appropriated to interest before they are appro¬ 
priated to principal on any particular debt. 

In many cases where it is provided that a deed 
of further charge shall be paid up along \utb 
an earlier deed the meaning is nothing more than 
that it shall not be paid up before. O SarsuTi 
PraSAp v. EhTisham Ali, 25 O. C. 349; (1923) 
A I. R. (O.) 123 310 

-s 69 — "Interested, ” meaning of—Pet son 

benefiting by payment, duty of 
Where a proprietor in good faith pending litiga¬ 
tion makes necessary payments for the preservation 
of the estate in dispute, and the estate ^ after¬ 
wards adjudged to his opponent, he is entitled to 
be recouped what he has so paid by the person who 
benefits ultimately by the payment, if be has 
failed through no fault of his own to reimburse 
hituaelf out of the rents. 

The word “interested in section 69 of the 

Contract Act ought not to be construed narrowly 

as meaning a person with a real interest. 

If bona fide one believes that he has an interest 

in property and not only as a pretext for having 

a claim against those who are bound to make the 

payment, there is no reason why the law should 

not compel the person ultimately benefiting 

by the payment to return the money to the payer. 

Pat DuLhin Sona Kusr v. Bibi Ale Fatima 

157 

_ SB. 69 , 70 — Tenure, sate of—Payment of 

rent-decrees by purchaser — Amount, whether can 
be recovered Jrom tenant. 

The purchase’’ of a tenure purchases the prop¬ 
erty with the incumbrance of rent due Hem 
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the original tenaut with respect to the tenure 
iu question at the elate of liis purchase, the lent 
being the first charge on the property. lie must 
be deemed to have knowledge of the prior incum¬ 
brances and the existence of an incumbrance must 
have affected the price which lie offered at the 
auction-sale. The liability to pay the rent for a 
period previous to the purchase i~, therefore, 
that of the purchaser, and in discharging the 
rent charges or in paying off rent-decrees, he 
simply discharges his own liability and not that of 
the original tenant, and has no right to recover 
the payments made by him from the original 
tenant. Sections 69 and 70 of the Contract Act 
have no applicability to such a case. Pat Rang 
Lai, Sahu v. Kai.i Shankar Sahai, (1923) 

333 » * Pat. 890; (*924) A. I. R. (Pat.) 235 

73 

— 3 . 74 — Penalty — Mortgage-deed—Covenant 
»u pay enhanced interest whether P** a *' 
Compound interest—Construction of * ee ?J ~7 
Interest, enhanced, on default— Date from which 
enhanced rate payable. 

Where a mortgage-deed provides for the pay¬ 
ment of an enhanced rate of interest incase 
of default, the parties must, in the absence 
of a specific provision to the contrary, he 
to have intended that the enhanced rate would be 
chargeable from the date of default aud not from 

the date of the deed. . , .. . 

Under section 74 of the Contract Act a stipula¬ 
tion for increased interest from the date of aefau 
may be a stipulation by way of penalty, but h 
circumstances of each case must be taken 1 
consideration, for determining whether a P a * tlL . tl 
covenant for payment of enhanced interes 
excessive or unconscionable. If the covenant 1 
poses a penalty which can be regarded as a rea on- 
able compensation for the default there is no reason 
for granting any relief in mitigation of it. 

Aq agreement to pay interest »t an enhanced 
rate for the breach of a contract may not be ex 
travagant or unconscionable, if the origin 1 r 
of interest was fined low in order to enable the 
debtor to pay interest regularly at the stipulated 

U A*’covenant to pay compound interest is not 

by itself penal. 0 Kandiii v. HossaiK Bibi. 
(1923) A. I. R. (O.) 158; 26 O.C. 352 ; 1° O . -U 

J. 611 

- 3 . 11— Penalty — Mortgage—Interest- 

Rate to he reduced on * unctUa 'W™i £; d down 
Xu order t G avoid the consequences 1 a d own 

in section 74 of the Contract Act all 

mortgagee need do is to reserve h h . - 

for^its^redu'rticdi' 

L Frtz-HoMSs ... Bank o»On» f’“j (i9 52 ” 

A -i£■> •Silnt&L i 2* °S'”‘ 

—Factor for sale f te g—Implementing of 

whether can be appomica tm* * on 

m0neys o )f*^principul * *fo *^ ^ £ ac ts ^"'supply a 

^defendants^hich 
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the latter arranged to sell in England- through 
their agents, the latWr in their turn contracting 
to sell in their own name. Plaintiffs failed to 
supply the full quantity agreed to be supplied 
by them, and the defendants' agents in England 
being pressed by th'ir purchasers carried out 
the contracts by supplying wolfram received from 

other scums and cnarg< d the defendants for the 
cost thereof. In a suit by the plaintiffs to recover 
from the defendants the price of wolfram supplie d 
the latter claimed to deduct for the moneys in 
their hands the expenses properly incurred by 
them in carrying out the contracts in England 
through their agents 1 

Held . (r) that the defendants were the factors 
as well as the agents of the plaintiffs; 

(2) that under section 190 of the Contract 
Act, the defendants had authority to employ 
sub-agents in England to sell the ore ; 

(3) that plaintiffs having failed to supply the 
full quantity of the ore, the defendants and 
their sub-agents were entitled to implement the 
contracts entered info by them in England, pro¬ 
vided that they acted reasonably end prudently 
and in mitigation of damages ; 

(4) that the defendants were entitled to retain 
moneys of the plaintiffs -which were in their 
hands for expenses properly incurred in imple¬ 
menting the contracts. 

The explanation to section 73 of the Contract 
Act shows that the implementing of contracts is 
recognised by the Act and that it j'6 a part of the 
law ?n the case of unfulfilled contracts. L B 
Lbiboak Syndicatb v. Finlay Filming & Co., 
xi L. B. R. 326; (1923) A - R - ( R -) 8 4 920 

ss. 78 , 114 —Contract for sale of motor 


ear— Instalments — Property, when passes 
Intention of parties — Warranty, implied, breach 
of — Damages, 

A seller of a motor car impliedly contracts to sell 
a car that is reasonably fit for use as a motorcar. 

Jones v. Just, ( 1868 ) 3 Q*971 9 & 

9. 141; 37 L- J- Q - B - 8 * 18 T '- T * 2o8 ' 16 W - R * 

643, distinguished. _ -a- 

4 Priest v. Last, (1903) 2 K - B - x 4 8 ; 2 2 r * K ‘ 

B. 6571 89 L. T. 33: W. R. 678; 19 T- R- 327, 

te ^A contract for the sale of a motor car on in¬ 
stalments contained the conditions that the buyer 
nay instalments punctually; that after 
J, ,y P o? the car the seller had a right to enter 
unon the premises where the car was and inspect 
the car; that the purchaser was not to dispose of 
the car before the full pnee was paid; that 
the purchaser was to insure the car and 
assign the policy to the seller; that in default 
) Acer Vance by the buyer of any of the condi- 
rions aforesaid the seller had the right to determine 
the contract aud to seize and take possession of 

th *W«/S (1) that the intention of the parties as 
expressed in the conditions was that property 
in the car should not pass until full pnee had 
been paid, and that that intention must prevail 
in spit® of section 78 of the Contract Actj 
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Brlj Coomaree v. Salamandar Fire Insurance 
Company, 32 C, 816, dissented from. 

(2) that there was an implied warranty that 
She car was fit for use as a motor can 

(3) that the buyer was entitled to recover 
damages on proof of breach of the implied warranty. 
JB IIuhbux John Amiss v. Jae P. ViRJi, 25 
JBora. h. R. 7781 (1924) A. I. R. (B.) 4x 150 

-- S. 151 — Partnership—Partner, money 

borrowed by—Firm, whether liable Trading 
firm, waht is—Buying and selling of goods. 

Any partner in a trading firm has an implied 
authority to borrow money for the purposes 
of the business on the credit of the firm, and no 
duty is cast on the person advancing the money 
to make any enquiries, and the other partners 
are liable though the borrowing partner may 
misappropriate the money. 

A firm would be a trading firm within the mean- 
inf of the above rule if its business consists 
in buying and selling. A partnership for the 
purpose of buying and selling copper and brass 
utensils is of a commercial nature, and every 
partner in such a firm has implied authority 
to borrow money on behalf of the firm for the 
business of the firm. 

In the case of a partnership, however, where 
the business of the firm does not include the 
buying and selling of goods, no partner can 
borrow money or pledge the partnership property 
so as to bind his co-partners. B SarEmAI, 
FunamChand v. Kapurchand RunamCHand, 25 
Bom. It. R; 10931 48 B. 176 548 

- S 3 . 239 , 253 — Income Tax Ad (VII 

of 19 x 8 ), s. 1 a ( 1 )— Super Fax Act (XIX of 
1920), s. 3— Agreement to become partners, 
effect of—Rules determining partners’ mutual 
relations, when apply—Sole owner of business 

taking wife as partner— Agreement fixing wife’s 
rights and liabilities—Business whether a firm . 
A , the sole owner of a business, admitted bis wife 
5 as a partner in the business by means of an agree¬ 
ment which provided that he shall pay her one anna 
in the rupee out of income of the commission but 
that nothing therein contained shall in any way 
limit, restrictor interfere with his right to forego 
the whole or any part of the commission or t 0 
admit other people as partners and that 5 “ shall 
have the right to take one or more partners on the 

death of At „ , 

Held, (x) that the document was sufficient to 
constitute a partnership between the two execut¬ 
ants | 

(2) that by virtue of the agreement the business 
was constituted • firm within the meaning of sec¬ 
tion 12 (i) of the Income Tax Act, read with 
section 3 of the Super Tax Act. 

Per Sh*h, A.C, J. —When the parties agree to 
become partners it is not necessary to state in 
terms that they a^ree to combine property, labour 
or skill. ** 

Per Crtenip, J.— The rules laid down in section 
233 of the Contract Act have no application when 
there is a contract to the contrary. B In re 
AubaEAx Sarabhai, 25 Bom. I<. R. X225J (1924) 
4. I. R. (B.) 182 699 


tl 92 j 

Conversion — Properly whether passes—Judgment 
Jor value of property converted , effect of — Set-off — 
Insolvency—Proof of claim In insolvency , effect 
of. 

Plaintiff, who was the owner of a ring of the 
value of Rs. 1,000, lent it to the first defendant. 
Plaintiff was liable to first defendant on a pro- 
uote for Rs. 2,500 and first defendant was liable 
to plaintiff in a sum of Rs. 2,072-8 0 in respect of 
another transaction. Plaintiff presenfed an in¬ 
solvency petition against first defendant alleging 
that the latter was indebted to him in all in a 
sum of Rs. 3,072-8-0 including the value of the ring 
which first defendant was stated to have refused 
to return and that after giving credit for 
Rs. 2,500 payable by the plaintiff there was a 
sum of Rs. 572-8-0 due by first defendant. Three 
days after the presentation of the insolvency 
petition, first defendant pledged the ring with 
second defendant who took it without any 
notice of the plaintiff's claim. First defendant 
was, on plaintiff’s petition, adjudicated an insol¬ 
vent and in the bankruptcy proceedings plaintiff’s 
proof for the debt of Rs. 572-8-0 was admitted. 
Subsequently plaintiff discovered that the ring 
was in possession of the second defendant, and 
sued the latter for its recovery 1 

Held, (1) that the adjudication of the first 
defendant as an insolvent must be looked upon 
as a judgment for the conversion of the ring by 
failure to deli vex it up on demand 1 

(2) that the title to the ring, however, remained 
with the plaintiff and did not pass to first 
defendant i 

(3) that the plaintiff by alleging that the first 
defendant owed him Rs. 1,000 as a liquidated 
amount and setting about half that amount 
against a debt due from him to the 
insolvent and then using <be balance as a liqui¬ 
dated claim to support liis insolvency petition 
had definitely elected to abandon all right to the 
ring in favour of the first defendant and limit¬ 
ing his remedy to proof in insolvency proceedings! 

is) that even if first defendant had no title 
tethering on the date of the pledge in favour 
of second defendant he got one on the date ot 
adjudication on the principle of feeding the 

estoppel or forwarding the title f 

(5) that the plaintiff had no title to the ring 

and the bona fide pledge in fa vour of the second 
defendant was good and valid. 

Whitehorn v. Davison. (* 9 n) 1 4 ® 3 i 

80 L. T. K. B. 425: 104 D. T. 234 and In re Debtor, 

Ex parte Petitioning Creditor, (1907) 97 T. 140; 

14 Hanson 198* 23 T.L- R. 618,relied on. 

4 per Schwabe. C. /.—It is only in respect of 
liquidated demands that insolvency petitions can te 
presented by creditors. There is no principle on 
which a debtor can turn himself into a creditor for 
the purpose of presenting an insolvency petition 
by setting off the value of the property unlawfully 
detained & or converted by his creditor against a 
liquidated claim by the creditor against him and 
so leave a balance due to him in respect of the 

dealings between them. _ .. 

A judgment in conversion does not pass the 

property to the defendant unless and until it 
is satisfied. 



GENREAV INDEX. 


Vol. 77] 


to? 5 


Conversion— conoid. 

Nor docs mere proof in bankruptcy amount 
to satisfaction so as to pass the property; and part 
satisfaction by execution or by receipt of di\i- 
dend n bankruptcy lias no livelier legal effect: 

But a plaintiff can after judgment elect to 
look only to his chance of obtaining satisfac¬ 
tion by execution or by proof in bankruptcy and 
give up liis claim to the property. M Six x Am 
ChETTY v. AeaGirI AiyE.r, iS L. W. 545: 45 
M.L. J. 516; 46 M. S52 580 

Co-owners —One co-owner dealing with property 
as sole owner—Registration of deed oj alienation — 
Notice to other co-sharcrs • 

It is not necessary for one joint owner of prop¬ 
erty to constantly examine the registers with a 
view to satisfying himself that liis co-o\\uer is 
not holding himself out as the sole proi>rietor of 
the joint property. 

The mere fact of the registration of a document 
by which one co-owner purports tc deal with 
joint property as foie proprietor cannot be In Id 
to give the other co-owner notice of the fe>rmcr s 
dealing with the property. L IsiiaR D<iS r. 

Fazae Ii.aoi, (1923) A. I. R. (L ) 522 516 

Co-plaintiffs —Separate Counsel. 

Per Marten, J .—Ordinarily co-plaintiffs cam ot 
sever at the trial and must appear by the same 
Solicitors and Counsel. 

The same person cannot bo made a plaintiff 
and a defendant in one proceeding. B Dadabiioy 
FrAMJEECAMA V. COWAsJI DORABJI PANDAY, 2 \ 

Bom. I«. R. zezi; (1923) A. I. R. (B.) 177; 47 B. 
349 83 

Costs —Costs awarded jointly against co-plaintiffs 
—Suit for contribution, whether maintainable. 

A suit for contribution lies in respect ©f costs 
awarded jointly against co-plaintiff and paid by 
some of them. O Sidii Gopae v. Biiiari Baj„ 26 
O. C. 196; (1924) A. I. R. (O ) 48 749 

— 11 — -i rule as to. 

Ordinarily costa should abide the result. L 
Muhammad Aseamv. Jodii Singii, (1023) A. I. R. 
(I*-) 513 416 

Coart-fee— Mortgage-suit — Interest pendente lit, 
award of — Appeal — Court-fee payable. 

Plaintiffs instituted a suit to enforce a mort¬ 
gage .and paid Court-fees on the principal sum 
plus interest at the bond rate up to the date of 
the suit. They also claimed interest pendente 
lite and future interest up to the date of realisa¬ 
tion. Iheir suit was dismissed. They appealed 
and paid the same Court-fees on the memorandum 
of appeal as they had paid on the plaint. The 
Appellate Court decreed the suit and to the sum 
claimed in the plaint added a sum by way of 
interest at the bond rate from the date of suit up 
to the date of its decree. Iusecond appeal: 

Held, that the plaintiffs were bound to pay 
additional Court-fees on the amount of interest 
pendente lite awarded by the lower Appellate 
Court, pat JamUna Rai v. Ramtahaee RaiT. 
(1922) A. I. R. (Pat.) 387* * Fat. 19; 3 P, L. T. 
790 1039 


Court Fees Act (VII of 1870), s. 7 (v) (e), <x, 

(a) —Suit for specific, performance of contract oj 
s.iL and tor possession, nature of — Valuation 
— Court-fees payable, 

A suit t . cnfoice pc ific p riormance of a con¬ 
tract t.i sill immoveable property by directing 
xe Mil ion of a proper sale-deed iit favour of the 
plaintiff «.n his paying the priic into Court ai d 
for recovery oi posse ssi'-ii is a suit for specific 
performance falling under section 7 < -la use (a) (a) 
cf the Court-l'ecs Aet and not one for possession 
falling under clause v (c) of the said section, 
and Court-fee in such a suit is, therefore, payable 
on the amount of the consideration. 

A suit for specific performance is, in its essence, 
different from a suit for possession and tffe mere- 
fact that possession is also claimed in such a 
suit docs not remit r it any the bss a suit for speci¬ 
fic performance. M SundAra RaMANUJam Najdu 
v. SivalixGam Pievai, 18 L. W. 333; 45 AT . L. j. 

43 b (192^) A. I. R. (M.) 3G0; 47 M. 150 54g 

-- s. 7 (v) (a), (d)— Suit by ryot 

against another ryot for possession of land, 
valuation of — Court-fee payable—Procedure 
— Civil Procedure Code (Act V cf 1908), 
0 . VII, r. 10 —Order directing return oj plaint 
when to > 0 mi.de 

Sub-clause (a) of clause (v) of section 7 of the 
Court-Fees Act applies only to a suit for a definite 
fractional share of an estate and not to a suit 
for a piece of land which forms a plot defined 
by metes and bounds and is included in on 
estate. 

A suit by one ryot against another ryot for 
possessiou of a plot of land forming part of a 
Zemindart estate i9 governed by sub-clause ( d ) 
of clause (v) of section 7 of the Court-Fees Act. 

A Paitnaish Register is uot the Collector's 
Register referred to in sub-clause (a) of clause (v) 
of section 7 of the Court-Fees Act. 

Godavarthy Sundarammav.Godavari hyAI an gamma, 
47 Ind. Cas. 543; 8 L. W. 88; 34 M, L. J j 55S 
Chandan v. Bis hen Singh, 11 Ind. Cas. 816; 33 
A, 630; 8 A. h. J. 79 8 . followed. 

Where a Court finds that a suit valued under 
clause (a) falls under clause (d) of section 7 (v) 1 i 
the Court-Fees Act. it should call upon the plaint¬ 
iff to state what the market value of the land 
is and after determining the market value should 
direct the plaintiff to pay the proper Court-fee 
on that valuation, and if he fails to make the 
payment within the time fixed, the Court must 
reject the plaint but if he makes the payment 
and if it is found that the valuation of the suit 
goes beyond the Court's jurisdiction, the Court 
should return the plaint for presentation to the 
proper Court. M KandasWAMY Got.txdan v. 
SunnAi Goundan, 46 M. It. J. 345 ; 34 M. L. T. 92; 
(1924) M. W. N. 338 781 

_s. 7 (i x) — Mortgage suit — Interest, future 

— A / peal — Court-fee payable. 

When a mortgage suit is dismissed the plaintiff 
is entitled to value his appeal at the sum claimed 
in the plaint in respect of the principal and interest 
up to the date of tiling the plaint and is not bound 
to value the future interest which he may claim 
from the date of the suit up to the date of realiza¬ 
tion, or to pay any C«urt-fec thereon. But if any 
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future interest is determined by the Trial Court 
and U e-.itired in the decree then the plaintiff, on 
app' .d by the defendant, i * bound to pay addi¬ 
tional Court-fee on the gum of interest so added in 
the decree as haring accrued from the date of the 
suit up to the date of the preparation of the 
decree in the lower Court. Again, if the plaintiff 
filing an appeal on the valuation stated by him in 
the lower Court, obtains a decree in the Appellate 
C nrt for a snm higher than that actually claimed 
bv him in the lower Court, he is bound to pay 
Court-fee on such additional sum, and when future 
interest is ad le i in the decree of the Appellate 
Court, he would njt be able to execute his decree 
unless lie pays Court-fee on the future interest. 
Tat Kai«i Prasad Singu v. Mathura Prasad 
Singh (1923) A. I. R. (Pat.) 2S; 1 p. L. R. i*j g 3 

^ _ — u ^7 (x) (a )—Suits Valuation Act ( VII 

of 1887)', ss. 8. it—Specific performance of con¬ 
tract suit for—Valuation for Court-fie and 

jurisdiction— Appeal—Objection to valuation, 
when can be urged. , — „ A 

Under section 7 (x) (a) 1 of the Court Fees‘A 

a suit for the specific performance of a contract of 

sale must be valued for the purposes of Court-fee 
at the amount of the consideration and the valua- 
Unn for the purposes of jurisdiction will be the 
famJund r,?cn P on8 oi tho Suits Valuation Act 
A plea as to the want of jurisdiction o. the Tr.al 
Court based on the ground of undervaluation of 
the suit cannot, underscctlon n of the Suits Valua- 
ti.rn Act he ur-ed during arguments in auAppel- 
fi e Court unless it has been raised in the grounds 
If app,al. 0 ASH.-A 2 HDSSAI* * BrsVlD EWW 
(1923) A. I. R. (O.) 252; 9 - 0 A- R- 4*5 

_s. 13, D. Sell, m —Hindu joint family 

—Father and sons—Death of father—Utters of 

Administration—Court-fed. . f 

\t p Al .at- payable in rcsprci oi ar 

N .° \ . ; hc cran t of Letters of Admiuistra- 

apph^t.aufor^e grant o.^ ^ fcus on 

Ss?-® 

»-g 

_ s IQ cl.(xx). Sell. II. Mi l—- Application 

for refund of money deposited *;» Court Court - 

£'a^Sion'to the High Court, for the refund 
of money deposited by the applicant for the pte- 

fore, not exempt from the t^Tine uroi v. u 
C HariuASI Debi v. Gopeshwar Py^E. 27 C. • 
N. 646; (1923) A. I. R. (C-) 599 

Criminal Procedure Code (Act V of ?* 

amended by Criminal piocedme .Code Amend¬ 
ment Act (VIII ol 1923), ss. 4 (j), 268, 305. 

307— Judge of Judicial Commissioners Court 
sitting in Sessions—Disagreotnent with Jury — 
Pm (f to refer to High Court—Juris Motion, 


Criminal Procedure Code—eontrj, 

A Judge of the Court cf the Judicial Com¬ 
missioner of Sind sitting in Sessions has under 
section 307 of the Criminal Prod dure Code no 
power to differ from the verdict of a Jury and 
refer a ca=e to the Court sitting in its High 
Court jurisdiction. 

The words "except in sections 376 and 307'* in 

A. • _ * /- /\ *_• _1 _ _ 1 _ i 


ju iiuiii Uli SJI wjlu kU av.iua» v^il 

the contrary the provisions of section 305, 
Criminal Procedure Code, direct the Trial Judge, 
except under special circumstances, to give effect 
to the verdict of the Jury. S EmPEROr v. MiThoo. 
25 Cr. L. J. 4 28 * 604 

-ss. 15 , £68, 537 —Sessions trial — Assessors, 

n umber of, less than that required by law, effect of 
— Irregularity or illegality . 

Where a Sessions Judge tries a case with the 
aid of assessors, it is the Judge plus the assessors 
who constitute the Couit, not the Judge alone; and 
wlnre, therefore, a Sessions Judge tries a case 
with the aid of a number of assessors less than 
that fixed by law theie is no trial at nil, and 
the defect cannot be cured by section 537 of 
the- Criminal Procedure Code. N Jairam Kunbi 
v. Emperor, 25 Cr. L. J. 459 811 

-si 107 , proceedings under—Attachment of 

properly , whether can be directed-. 

No order of attachment of property can be 
passed in a proceeding under section 107 of the 
Criminal Procedure Code. 0 Ram SaRTJp v. 
Emperor, 25 Cr. L. J. 35 ° 238 

-S. 107 , proceedings under—Indefinite 

information — Magistrate, duty of. 

In the case of proceedings under section 107 
of the Criminal Procedure Code the Magistrate 
must show that he had information entitling 
him to act under the section. 

Where proceedings drawn up by a Magistrate, 
against one party to a dispute concerning some 
property, under section 107 of the Criminal Pro¬ 
cedure Code, recite simply that he has received 
a report from the Police that that party is likely 
to commit a breach of the peace or do a wrongful 
act which may occasion a breach of the peace, 
inasmuch as it is using threats of violence to 
the other party, the information is too vague 
and indefinite to justify action ard the proceed¬ 
ings must beset aside. Fat Naxd KishoreNaih 
Sini DEO v . Emperor, (1922) A.I. R. (Pat.) 209; 
25 Cx. L. J- 369; 5 P -1 T - 353 ; 2 P- R- *59 Ori 

-S3. 107 , 117 , 545 —Security to keep the 

peace — Procedure — Costs , order as to, legality of. 

A proceeding under section 107 of the Criminal 
Procedure Code must be conducted in the manner 
prescribed for conducting trials and recording 
evidence in summons cases. 

Section 545 of the Criminal Procedure Code 
cannot apply to a case under section 107 of the 
Code, inasmuch as no fine can he imposed in such 
a case. An order, therefore, directing an accused 
person under section 107 oi the Criminal Procedure 
Code, to pay costs to the complainant is ultra 
vires. A Sheo Prasab Singh v. Mahaiccoo 
Nonia, 25 Cr. L- J - 47 6 929 
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-.— ss. 107 , 436 . 438 —Security proceedings — 

Further inquiry — District Magistrate, power of 
— Procedure. 

Proceeding* under section 107 of the Criminal 
Procedure Cod* are not included within the pro¬ 
vision* of section 436 of the Cod*, aid a District 
Magistrate has, therefore, no jurisdiction to dire t 
further enquiry in such a case. The proper pro¬ 
cedure is for the District Magistrate to report the 
result of bis examination of the record to the High 
Conrt, which can pass appropriate orders in the 
case. A Roshan* Singh »\ Emperor, 22 A, L. J. 
la9* 46 A- 235: 25 Cr. L. J. 467 819 

- ■■■ ss. 107 , 514 . 515 — Bo,:di o keep the pca^e, 

nature of—-Privateparty, status of—Forfeiture of 
lond, without nohee, effect of. 

A bond uudersection 107 t ,f the Criminal Pro¬ 
cedure Code is not given t Q any particular person 
but to the Court, a private parly, therefore, is not 
entitled to appeal against an order refusing to 
forfeit it, though it is open to the District Magis¬ 
trate to take action in revision- 

An order directing the forfeiture of a bond without 
notice to the party whose bond is forfeited, amounts 
to a failure of justice, evt-n though an order of for. 
feiture would have been passed if that person had 
had a nopportunity 0 f being heard. O SarJu v. 
Jai Raj Kuar, 9 O. & A. L. R. 118; 25 Cr. L. J. 
445 733 

— ■■ ' s. 109 — Proceedings under section 109— 

Escape from Police custody — Offence—Penal 
Code ( Act XL V of i860), ss, 224, 225 B. 

A person escaping from Police custi dy while 
proceedings under section 109, Criminal Procedure 
Code, have been taken against hi*n contrails an 
offence under section 225B and not section 
224 of the Indian Penal Code, S Emperor v. 

Kiianu Kori, 25 cr. D. J. 462 814 

— ■ S. 110 — Security te be of good behaviour — 

Habitual thieves—Evidence of suspicion, admit- 
sibility of — General repute. 

In a proceeding under section 110 of the Crimi¬ 
nal procedure Code, evidence that the accused 
have been suspected of theft in a large number of 
ca*esis not evidence ou the basis of which they 
•an be bound over, yet when evidence of geueral 
repute has been given, the fact that the accused 
hare been suspected iu a large number of cases 
may b* admissible as corroboration. 

When thefts are committed and the perpetrators 
are not known, the persons on whom suspicion 
naturally falls are those persons who have the 
reputation of being habitual thieves. Conversely 
th* fact that the accused .have never been suspected 
in any case might tend to weaken the evidence of 
general repute. A Gudri Kiiatik v. E-mpekor, 
(* 923 ) A. I. R. (A.) 595 ; 25 Cr. E. J. 4S5 886 

——- S.110 —Substantive offence not proved — 

Proceedings under s. no, whether proper. 

Where a man has b:en arrested on a substantive 
charge (e. g., of dacoity) but released for the reason 
that that charge cannot be sustained, the prose¬ 
cution under section no of the Code of Criminal 
Procedure on the same evidence on which the 
Charge for the substantive offence was founded 
91 on evidence which arises as a natural sequal 


to the charge of th< substantive offence, js not 
dc.-irable. 0 Sit Ah Dix r. ImiEror, 2.5 Cr. L. J 

366 302 

■ ;>s 128, 132, 297— Vn!awful assembly, dis¬ 

persing vf—Police Office* in charge of panel boat, 
Power of. 

The p >wer t > di-per.e an unlawful arse mbly by 
force i> liOi ; iv n by the Code of Criminal Procedure 
to any Police Offher below Hie rank of an officer 
in charge of a Police Station. Tj.e powers 
of a Poli< e Officer in charge of a patrol bout are 
no high r than tho:e of an officer iu * barge of 
au outpost, and such an offiur has no power to act 
tJild' r C ha pier IX of the Code of Criminal Procedure 
and cannot, therefore, purport t,, act umhr that 
Chapter within the meaning of section 132 of the 
Code. C MaHOaiEu Yi’XUS v. E.mI’EROr, (1953) A. 
I. R. (C.) 517; 50 c• 318; 25 Cr. L. J. 497 ’ 819 

-s 144 . scope of—Immediate ae.ion, wh<n 

justified—Expression of opinion in miscellaneous 
proceedings—Main case, effeet or.—.Transfer 
grounds for. 

The grave men of the provisions of section r*4 
Criminal Procedure Code, consists in providing 
speedy rein- dy in i a*es of emergency and a Magis¬ 
trate is justified in passing un ea parte order under 
sub-section (2) of the section immediately on re¬ 
ceiving a Police report if he is satisfied that im¬ 
mediate action is necessary. An aggrieved party 
can move the Court for a rescission or alteration 
of the separate order under sub-section (4). 

The mere fact that a C-.urt has expressed a 
primes facie opinion in a miscellaneous proceed¬ 
ing on a matter which is also in issue in the 
main case dees not show that it hag prejudged th? 
main case itself. 

In the course of a trial under sections 147 and 
323. Indian Peual Code, after a charge had been 
framed against the accused, the Magistrate re¬ 
ceived a Police report and passed an order 
under section 144 of th. Criminal Procedure 
Code. The accusea applied for a transfer of the 
case on the ground that by passing the flfoftg.,id 
ord r the Magistrate had formed bis conclusions 
with regard to the case against the accused : 

Hid. th it inasmuch as the Magistrate had 
jurisdiction to *ntertam the report he was justi¬ 
fied in taking action under section 144 of tile 
Criminal Procedure Code and that the expression 
of his opinion in that matter was not a sufficient 
ground for transfer of the case. 0 Jang Bahadur 
v. EmpEROR. 25 Cr. L J. 433 701 

.-- ss. 144 , 147 , procedure under — Inquiry 

.— Order pasted after ex parte ettqu{,y, legality 
of. 

Petitioners complained to a Magistrate that the 
opposite party was about to close a road over 
which the petitioners had a right of easement 
and that there was immediate danger 0/ a breach 
of the peace. Their application purported to bo 
under sections 144 and 147 of the Criminal Pro¬ 
cedure Code and invited the Magistrate to tak* 
action. The Magistrate instead of calling for 
written statements of the parties and hearing 
evidence or holding any enquiry at all went over 
to the office of the opposite party and aftef 
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obtaining some information passed an order 
declaring that the road belonged to the opposite 
party and they could deal with it in any manner 
they pleased ; 

Held, that the procedure adopted by the 
Magistrate was wholly unwarranted by law and 
his order was consequently illegal and must be set 

aside, pat Narendra Natii v. East Indian Rail¬ 
way Company, 25 Cr. I*. J. 455; 5 **• E T. 419 80 . 

_s. 145 , proceedings under- — Moveable pro - 

Proceedings under section 14 5 of the Criminal 

Procedure Code cannot be instituted with respe* t 

to moveables. 0 Hira Lae r.E mpEROR, 25 Cr.^L. 
440 - g 1-15, proceeding under — Notice—Finality 

of proceeding—Magistrate, duly of 

A proceeding under section 14 5 o* 

Procedure Code is binding on the whole world. 
Under clause (3) of the section the order initiating 
t U h“ proceeltngis to be published by a copy of 
it bemz affixed to some conspicuous place at or 
neaVtoS subject-matter of the dispute. This pro- 
Tislln is intended te give notice to all pcwM . 
interested in the subject-matter of the dispute 

to come forward and be made parties to the pro¬ 
ceeding Therefore, when the proceeding 1. 
over, the question of possession is, so far a. the 
Ma -istrate is concerned, set at rest once for 
all °and thereafter be should maintain the order 
by “king action under sections 107 and 144 
of the Code, as the case may be against person, 
interfering with the possession of the put) de- 
dared to be in possession, whether or not they 
were parties to the proceeding under section M 5 
of the Code. pat RAGllWNANPAX »• KISHLX MohAN 

Singh, t.9«> A- 1 - U >at '> 2 5 Lr - L. E 54 jj 

_s. 145 , proceedings under — Revision. 

r%rAi ,-irilv no revision lie-, in respect oi p r o- 

swsfr -v 

ultra viree ami without jurisdiction. O IIiua Lae 

L—- 7 .M-J urts diet ion—Preliminary order 

_ Addition of applicants — Revision. 

77 V there are special circumstances giving 
• ? „ aonrehension of the breach of the peace. 

5 ®JS£SSl“ to make an order under 

section 147 . Criminal Procedure Code. , 

The bnnging of new applicants on record 
after the preliminary order in proceedings im 
section 14.7, Criminal Procedure Code, is passed, is 
undesirable but it is a mere irregulanty which 

d °?t clurt to interne in 

Prow dure Code, unless it is made without juris¬ 
diction or if the Magistrate has not followed 
the procedure which has been laid down. Pi 
Parasbram v. Gopax, Ramchandra. <25 Cr * L- J* 

oca 3SO«/ 

_-s. 148 —Local inspection . object of. 

The object of local inspection is to understand 
and appreciate the typography of the land J u 


Criminal Procedure Code—contd. 

dispute in order to aid the Magistrate in 
appreciating the evidence offered in Court; but 
the local inspection cannot take the place of 
legal evidence, much less th e result thereof can be 
used as a basis for the decision. Pat RAm RATAN 
Kuak V. TarakNaih Bhattachakji, (1922) A. I. 
R. (Pat.) 249; 25 Cr. L. J; 412 492 

—— -s. 154 —First Information Report — Pre¬ 
sumption of correctness — Prosecution, whether 

bound. 

The prosecution is bound by practice to produce 
in Court the First Information Report made to the 
Police but it is not bound to refrain from leading 
evidence that the report is not accurate. To hold 
that the prosecution is tied down tightly to the 
words of the First Information Repoit would recog¬ 
nise the recording officer as posse sting an authority 
which in no way belongs to him and would be most 

dangerous. L RAJA v. Emperor, 25 Cr. L. J. 463 

817 

-s. 154— First Information Report t what 

is. 

The First Information Report is the technical 
description of a report under section 154 of the 
Criminal Procedure Code, giving first information 
of a cognizable offence. It is usually made by 
the complainant or by somebody on his behalf. 
The description is inapplicable to « statement 
made by the accused. A SudepAk v. Emperor, 
(1924) A. I. R. (A.) 207; *5 Cr. L- J. 49 ° 880 

_ss. 154, 162 — Statement to Police Ofj'ictr 

wrongly signed—Admissibility in evidence. 
Statements to a Police Officer in the course of 
an investigation are not rendered admissible m 
evidence under section 154. Criminal Procedure 
Code, by the mere fact that they were signed by 
the person in contravention of the pioviuons ot 
section 16S, Criminal Procedure Code. M 
/« NarayanaMenon, 25 Cr. L. J. 401 481- 

_ s . 172 —Statements tn Police diaries, use 

Statements embodied in Police diaries can be 
u=ed in favour of an.accused person but not against 
him. L Rajindar Singh r.E mperor, (1923) A. I. 
m fL ) si6: 25 Cr. L. J. 409 4 o» 

s 177 —Penal Code {Act XL V oj i860), 
5. 406— Offence of criminal misappropriation — 

S^offeuce under section 406, Indian renal 
Code, can be tried only at the place where the 
money was received and misappropriated by the 

accused. C A. K. MaiTra r. Kamini Mohan Boss, 

2j Cr. s S 3 179 , 181 ( 2 )—Criminal breach of trust 
— Jurisdiction to try offence — Loss, whether con¬ 
sequence" of offence. „a OT , . a 

The jurisdiction of a Court to try an offen.e of 
criminal misappropriation or criminal breach . 
trust is governed by section J Si (2) and no J 
section 179 of the Criminal Procedure Code. 

Though loss to the complainant is the normal 
result of criminal misappropriation or <*i*>»*j 
breach of trust, it is not an ingredient of *ho.e 
offences and cannot, therefore, be descriedI as a 
“consequence", within the meaning of section 
179 of the Criminal Procedure Codeg 
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Accused was employed by a Lyallpur firm to 
sell goods at Karachi. The contract of employ¬ 
ment was entered into at Lyallpur and the accuse d 
was bound to remit money and scud his accounts 
to Lyallpur. He failed to account for some of the 
items received by him at Kara c hi and a com¬ 
plaint under section 408 of the Penal Code was 
preferred against him at Lyallpur ' 

Hsld, that the misappropriation, if any, had 
taken place at RaraCni, and th'* Lyallpur Courts 
had no jurisdiction to tty the accused. L Mae Tab 
Din u. Emperor. 25 Cr. L. J- 4 10 490 

—-S. 183 —C Jfjnce eommilhd during journey 

—Place of trial. 

W.ien an offence is committed whilst the offend¬ 
er is in the coarse of per orming a journey and he 
is arrested aui taken to the destination, a eourt 
hiving jurisdiction at the latter place can try 
th^ offen-e, though it was committed outside its 
jurisdiction. S Emperor u. Moueabux, 25 Cr. L. 
J.439 727 


—■-S .195 — Sanction to prosecute—Parties on 

bid terms — Sanction, grant of . 

Wuere it is fouad, after a consideration of 
th2 evidence that a charge of an offence against 
ati accused person is false, the accused should 
bi allowed to prosecute his accuser for having 
brought a false charge. The fact that parties 
are on bid terms is not a reason for refusing 
saaction for prosecution. LHariChand v. Aya 
Ram, 4 L- L- J- 321; (1922) A. I. R. (Li) 4°3l 25 Cr. 
L J. 386 484 

— S 3 . 195 , 439 — Sanction to prosecute — Revi¬ 
sit »*— Interference by High Court, when justified. 
Where an application for sanction to prosecute 
has been dealt with by two Courts, the High 
Court cau only iaterfere, if at all, ia the exercise of 
its revisioual jurisdiction under section 439 of the 
Cci ninal Procedure Code, and then only to prevent 

• gross and palpable failure of justice. A J 0T t 

Pa\SAD v. Dur'.a PhASAD, 25 Cr. L- J- 434 896 

■ - — S. 195 —Sanction to prosecute , whether should 

be ,r int.d to debtor against creditor. 

It is not expsdieat that a sanction to prosecute 
Should be granted to a debtor to ns<* against bis 
creditor. L Bikram Singh v. Nihai, Chand, 25 Cr. 

L- T. 594 1008 

--S 3 . 195 , 476 — Proceedings under s. 19 5 . 

whether judicial —’ 5 . 476, application °f‘ . 

Proceedings under section 195 of tb e Criminal 
Procedure Code are judicial proceedings for the 
purposes of section 476 of.tue Code. A Bika* 
rama Pr vs ad u. EmpEbjr, (I9 2 2) A. I. R. (A.) 292J 

5*5 Cr L. J.387 

————. s. 193 —— Order of Government sanctioning 

prosecution—Form of order - . 

No special mode is laid down in the Criminal 
Procedure Code whereby under section 190 t,ie 

• order or sancUjn of Government to prosecute for 
Cirtan off.nces is to be conveyed to the omccr 
wuo puts the law in motion. It need not con am 
the cnarge of the o^-nec. All that the Court lias 
to see is, wuetuer the complaint was made by the 
Order or under the authority of Government, m. 

In re NaraYana MRKon, 25 Cr. L- J- 4 ot 
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__ ss. 204. 369 — Older directing eummom to 

issue — Magxetraie, power of. to rescind order. 

An «»rd. - runder section 204 of the Criminal Pro¬ 
cedure Cole, directing the issue of a summons, is 
not a judgment towbich the provisions of section 
369 uouid be applicable. A Magistrate, therefore, 
has jurisdiction to rescind such an order, and 
dir. ct the holding of an inquiry under Motion 202 
oi the Code. C I.AUT Mohan v. Noni Lai. SarKar, 
37 C- W. N. 651; (1923) A. I. R- (C ) 662; 39 C. L- 
J. 329; 25 Cr. L. J.4S4 810 

__ ss. 215, 423, 439— Commitment made under 

s. 423 whether can b» quashed — Revision. 

Section 213 of the Criminal Procedure Code 
has no application to an order of commitm : nt 
passed by a Session* Judge under section 423 
of the Code, in dealing with the appeal of an 

accused person. . _ 

Such an order of Commitment can, however, 
be dealt with by the High Court in the exercise 
of its powers of revision. LB EmiHkoru hGA 

Thet She, iiL-B. R. 375 ; (1922) A.I. R. (L.B.) 
40; 25 Cr. L J- 5 8 *** 

._- ss. 223, 342 — Examination of accused , 

absence of—Procedure. . . 

Where it is found that the provisions of sec- 
tion 342 of the Criminal Procedure Code have not 
been complied with the proper course for the 
Appellate Court to followisto set aside the con¬ 
viction and to remit the case to the Inal Court in 
order that the provisions of section 342 may be 
followed and the matter disposed of according to 
law. C Kasni Pramanik v. damu Pramanik, 27 
C. W. N.28; 25 Cr. L- J- 524 

__ _ 234 239 — Joinder of charges — Offences 

of different hinds committed on different days — 

A°iSjl£i constitute* an illegality 

*t^*£^A* Procedure 

Code cannot be Combined- ,, . . 

Uitva Gopal v. J than Krishna Bagthi, ao I ill; 
Cas. 412} 40 C. 31 b; 14 Cr. L. J. 4 2 ®* LrnperOr v. 
Mata Prasad, 30 A. 35 G A - W. N- (rpob) 152; 3 
A. L. J- 400; 8 Cr. L. J. 4> relied 011. 

S verai accused persons were tried at one trial 

for off necs under sectaons i 4 7 and 3*3 of the 
O ^I alleged to have been committed on 
on? day andi!r ounces under sections .47. 3*3 
^d 342 of the P^nal e-ode alleged to have been 

committed on the next day» . ff . 4 , 

that the joint trial was illegal as the 

offences' for which the accused were toed were 

neither of the same kind nor committed m the 

same transaction. A Police Lai. a. h»re«o», a. 

A^,.J.8eo;9 0 .&A.I,.R.t 047 ; 4 « A. 54 ; r| 

Cr. L-J- 4 66 ° “ 

_ _ 3 235 — Penal Code (Act XL V of i 860 ). 

ss. 218, 403, 409. 477A— Joinder of charges— 
Offences committed m the same transaction. 

Tne accused, a Sub-Inspector of Police, took 
charge ot certain property belonging to a deceased 
^rson. He subsequently returned the greater 
nnrtion of it to his heir, but misappropriated 
certain items, and destroyed and altered certain 
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portions of the diaries and lists in order to show 
that those items had never been received* 
He was charged with and tried at one trial for 
ofiericcs under sections 218, 403, 409 and 477A. 
of the Penal Code: 

Held, that all the charges related to acts which 
were so connected together as to form one transac¬ 
tion and the joinder of charges was, therefore, 
permissible under section 235 of the Criminal 
Procedure Code. C Bit.ASH CHaNdkA v. Emperor, 

27 C. W. N. 626; (1923) A. I. R. (C.) 647; 25 Cr. L. 
J. *4 3 ^31 

-- ss. 237 . 238 , 423 — Conviction of murder 

— Appeal—Appellate Court, whether can alter 
conviction to offence against property. 

Where a person has been charged with and 
convicted of the offeree of murder it is not 
open to the High Court, on appeal, to alter the 
conviction under section 302 of the Penal Code 
to a conviction under one of the sections deal¬ 
ing with offences against property. L Waelu v. 
Emperor, 4 L. 373 ; 6 L- L- J. 59 1 (1924) A. I. R. 
(L ) 109; 25 Cr. E. J. 385 433 

--- s. 239 — Penal Code (Act XL V of i860), 

ss. 147, 366, 376— Abduction and rape — 
Different accused—Joint trial — Prejudice — 

Force used in abduction—Separate sentences. 
Where a girl is ahducted by several persons 
and raped by one of them, the offence of rape 
constitutes a separate transaction from that of 
abduction and the person guilty of rape cannot be 
tried jointly with others who have taken no 
part in this offence. 

Where, however, a joint trial is held, a re¬ 
trial is not necessary when the accused has not 
been prejudiced and doe6 not wish to be re¬ 
tried. 

Separate sentences under section* I47 and 
366 of the Penal Code are not justified, if the 
force used to take away the girl was a necessary 
ingredient for the completion of the offence 
under section 366 of the Code. L Khizar v. 
Emperor, 4 L- L* J- 3 22 ; (i 9 22 ) A. I. R. (L.) 4io; 
25 Cr. I,. J. 533 997 

- — s. 247 — Summons Case—Absence of com¬ 
plainant, effect of — Acquittal—Order of Magis¬ 
trate, whether necessary. 

Section 247 of the Criminal Procedure Cede 
gives the Magistrate a discretion to acquit the 
accused in the absence of the complainant, but 
the absence of the complainant in a summons 
case cannot result in the acquittal of the ac¬ 
cused without the Magistrate passing any order 
in the exeroise of that discretion. C SnEBMOEE v. 
Corporation of Calcutta, (1923) A.I. R. (C-) 7 2 51 
25 Cr. L,- J* 492 892 

— -ss* 247 , 485 , 436 — Dismissal of summons 

case for default — Acquittal—Second complaint 
on same facts — Jurisdiction. 

Where a complaint under section 447, Penal 
Code, is dismissed for default of appearance 
of the complainant, the order must be taken to 
have been passed under section 247, Criminal 
Procedure Code, though the latter section is 
neither mentioned nor is the order in terms of that 
Pactioni 


Such an order as the above is tantamount to an 
acquittal and the District Magistrate has no juris¬ 
diction either under section 435, or under any 
other section of the Code to set it aside. 

The powers of a District Magistrate directing 
further enquiry into any complaint are limited 
to the cases mentioned under section 43 6 of the 
Code and an order passed under section 247 of 
the Code does not fall within the purview of that 
section. 0 Bixdra v. BhagwanTa, 25 Cr. D* J - 359 

295 

- ss. 257 , 587 —Rejection of application Jor 

summoning witnesses as being immaterial—Failure 
to record reasons — Illegality — Irregularity. 

Section 257 of the Criminal Procedure Code *6 
neither imperative nor exhaustive. It is a suffi¬ 
cient compliance with sub-section (2) of fic¬ 
tion 257 if a Magistrate in rejecting an application 
for summoning the defence witnems states the 
facts which lead him to the conclusion that the 
application was for the purposes detailed in the 
section, namel} r , vexation, delay or defeating the 
ends of justice, although the Magistrate has not 
expressly recorded his reasons for his refusal in 
the words of the section, and in any case such a 
failure does not amount to an illegality vitiating 
the trial but is merely au irregularity curable by 
section 537, Criminal Procedure Code. M 
In rc, Narayana Menon, 25 Cr. L. J• 4 °* 481 

-ss. 259 , 437 — Absence of complainant — 

Discharge of accused—Further enquiry, order 
directing—Notice to accused, whether necessary. 
Accused was discharged under section 259 of ttte 
Criminal Procedure Code owing to the absence of 
complainant. The District Magistrate set asida 
the order of discharge under section 437 of tb* 
Cede without giving notice to the aocused t 

Held, that the accused should have been given 
an opport unity to show why the order should not 
be set aside. I* Mahkndra Natii v. Mekhi Ram, 
( 1923 ) A. I. R. (D-) C 89 ; 2 5 Cr. D* J- 5*3 £87 

-- s. 260 —Penal Code (Act XL V of 1860). 

s. 144, allegation of effence under—Summary 
trial, legality of. 

Where a complaint discloses or alleges the 
commifsion by the accused or by any of them 
of an of.ence under section 144 of the Criminal 
Procedure Code, the case cannot be tried sum¬ 
marily. C CHANDRA Mohan Das v. Emperor, 27 
C. W. N. 148; 25 Cr. L* J* 5-8 . S 92 

-- ss. 297 , 299 . 304 , 353 , 537 —Examination 

of witnesses — Procedure — Deposition , preiious, 
read out — Illegality. 

In a criminal trial it is entirely illegal to read 
out to thewitnes. es thiir depositions made cn 
a previous occasion, to put a few additional 
questions and then to tender them for cross- 
examination. and the illegality is not cured by 
the provisions of section 537 °f the Crin inal 
Procedure Code. L Lyme v . Emperor. 4 L- 
(1024) A. I.R. (L ) 17; 25 Cr. D* J* 377 425 

_ s. 310 , applicability of—Penal Cede (Act 

XL V of i860). 5. 75 —Previous conviction, evi¬ 
dence of, when to be given. 
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Section 310 of the Criminal Procedure Cod* 
lays down a special form of trial of the issue 
of liability to enhanced punishment in con¬ 
sequence of s previous conviction, but the sec¬ 
tion is expressly made applicable to trials lefoie 
tho Court of Session only, and docs not apply 
to trials before Magistrates. 

On 21st June accused was charged before a 
Magistrate with having committed offences 
punishable under sections 380 and 457 °* ^ > . e n°* 

Code. On x8th July witnesses were examined 
to prove a previous conviction of the accused, 
and a charge was framed that he was liab.e to 
enhanced punishment under section 75 , ° 
the Penal Code i u consequence of the previous 

conviction: .. . , 

Held, that there was noillegality or irregular, 
ity in the procedure adopted by the Magist 1 ate. 
C Dritri Sonar v. Emperor, 50 C. 3 $ 7 ; ( l - ,2 3) A. 
I. R. (C.) 707; 2 5Cr. L. J* 5-7 991 

_s. 337. scope of—Accomplice, whether 

competent witness. 

Section 337 of the Code of Criminal Procedure 
empowers certain Courts of Justice, vie.. Magis¬ 
trates exercising certain powers or specially 
empowered ad hoc by an order of sanction, to 
pass a judicial order, the effect of winch is that 
a “person supposed to have been directly or 
indirectly concerned, in, or privy to, the offence 
under inquiry” who chooses to accept the pardon 
tendered bv the said order, can give his evidence 
"as a witness in the case.” with the knowledge 

aud assurance that the order will operate as a 
bar to his own subsequent prosecution or trial 
for the offence in respect of which the pardon 
was tendered, or for any other offence of which 
he appears to have been guilty iu connection wi n 

the same matter. c , , . 

There is no provision of Indian ^tute 
I/aw, nor is there any principle of natural 
justice, which makes an accomplice as such 
an incompetent witness at the trial of an¬ 
other person in respect of the offence in the 
commission of which he was an accomplice. A 
Empruor v. Har Prasau, ar A. U J- 42: t'923J a. 
I. R. (A.) 9IJ 45 A. 226; 25 Cr. L- J • 4'»7 991 

_, ss .337 494 —Tender of pardon — Discharge, 

orderof absence of—Evidence, whether ad >” l ‘ sil1 * 

A pardon was tendered to an reused person 

by the I/ocal Government who ' va f,rthai e was 
an approver but no formal order of discharge wa. 

pas“!d ia respect of him. On the other ha,irth., 

name di l not appear among those of the accu. 

actually ohallaued, and it was tX P ress '- v . ta ' t cl k 
the challan that no proceedings were being ak 

■“XfJ, 1 !th“ta s the Magistrate was not exerdsing 
jurisdiction over him, lie did not ojffl* 'withm the 

definition of an accused person a > D A * 

a competent witness In the case L DarU 

Singh v . Emperor, (1923) A. I- R - U«-) * 
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s. 342 —Examination of accused, absence 


of, effect of — Re-trial. 
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Tii' record of a case contained the following 
note :— 

“Examination of tV in hm d after the cross- 
examination of the ]>r..si nil ion w itnesses and be¬ 
fore lie is Calk d on lor 11 is d» f< nee 
Pleads:—Not guilty." 

Held, th it this was not a substantial compli¬ 
ance w itii the provisions of lection 34 - °f the 
Qritnin d Procedure Co le, and a re-trial from the 
point at which the accused should have been 
examined under the section was 11cc< *ary. C 
Saii.Endra Ciianui:a Singii r. Empf.ror, 38 c. I,- J. 
x 75: (1924) A.r. R- (e.) 153; 25 cr. L. J. 460 812 

-- s 342 —Examination of accused — Court. 

power of — Cross-examination, whether permissible • 
Section 342 of the Criminal Procedure Code 
allows a Court at any stage of an enquiry or trial 
to put such question to the accused ns the Court 
Considers necessary, but the object of putting 
such questions is to enable the accused to explain 
any circumstances appearing in the evidence 
against him, and the Court has no power under 
this section to cross-examine an accused person 
inorder to extract a .onfessien from him. L 
Bariiati v. Emperor, (1923) A. I. R. (I. ) 339 : 25 
Cr. I,. J. }26 6 C 2 

__ 1 s; 342 — Examination of accused, object end 

vnedeof—-Duty of Court—General question, whether 
sufficient. 

The object of the procedure laid down in section 
342 of the Criminal Procedure jCode, is to enable 
the accused toexplain each and every circumstance 
appearing in evidence against [him A Judge or 
Magistrate should not* every point which he thinks 
h* will have to put into the scale against the 
a ecu* el and then question him on each point, 
otherwise it will be impossible for the accused to 
know what is in the Court’s mind and he cannot 
reasonably be expected to be able to explain it. 

It is not a sufficient compliance with the pro¬ 
visions of section 342 of the Criminal Procedure 
Code to put n general question to the accused, 
auch as : “What have you to say regarding the 
statement of the complainant’s witnessed R 
MaukO Umax v % Emperor, 2 Bur. L- J- 23J1 1 
689! (1934) A. I. R. (R.) i 7 21 25 Cr. L. 

_1___ J. 342 ( 1 )—Examination of accused—Omis¬ 
sion— Illegality—Examination, howto be ™ ad *— 

Written statement fled by accused — Examination, 

whether unnecessary. . . . _ , _ 

Section 342 (1) of the Criminal Procedure Code 

contemplates that the accused should be examin¬ 
ed after all the witnesses for the prosecution 
are examined and cross-examined, and before 
he is called on for his defence. . . 

The provisions of section 342 (1). Criminal 
Procedure Code, being mandatory, an omission to 
question the accused generally on the case as 
required by the latter part of the section is 
not a mere irregularity, but it is an illegality 
which vitiates the whole trial. However if 
the Magistrate discharges the accused without 
framing a charge, the non-examination of the 
accused would not vitiate the proceedings. 

In examining the accused under section 34 * 
of the Criminal Procedure Code It is iocnm- 



INDI AN CASES. 





Criminal Procedure Cod*—eoatd. 

bent upon the Magistrate, not to put him the 
general question “You have heard the prosecution 
witnesses against you, say what you have to 
say,” but to communicate to him by appropriate 
questions eveiytbing that is alleged against him in 
the evidtnee for the prosecution to its full extent, 
with a view to ascertain from him what ex¬ 
planation or defence in law or in fact he wishes 
to put forward in respect thereof. 

Written statements filed by the accused do 
not take the place of evidence, nor of such 
examination of the accused as is contemplated 
by section 342 of the Code of Criminal Proce¬ 
dure. N Udiiao v. Emperor, 25 Cr. L. J-417 593 

_S. 344 — Calcutta Municipal Act (III of 

18991,4.631 — Complaint within three months — 
Adjournment—Revival after three months, effect of 
On a complaint charging the a coused with selling 
adulterated ghee under the Calcutta Municipal 
Act the accused were summoned and the case 
was then adjourned fur six weeks, as the Food 
Inspector who had filed the complaint was 011 
leave. No further order was jass d in the case 
and nearly three years afterwards the proceedings 
were revived on the applica’ion of the Food 
Inspector and fresh summonses were issued to the 
accused. It was found that it was the practice 
in the caflc of such prosecutions to 6tay pro¬ 
ceedings for lengthy periods ; 

Held, (1) that the order parsed by the Magis¬ 
trate directing the issue of fr fc sh sumnu nses was 
passed in a pending case of which the Magistrate 
had taken cognisance on the original complaint 
and th; provisions of seotion 63* °f the Calcutta 
Municipal Act had not, therelore, been con- 

tr ?a)° that the procedure adopted by the Magis¬ 
trate could not be approved and that he should 
have observed the provisions of section 344 of 
the Criminal Procedure Code as to adjoummi nts 
more striotly. C SiieRmixl v - Corporation op 
Calcutta, (1923) A. I. R. (C} 7 2 5 - 25 Cx. E* J. 4^ 

-88. 407 ( 2 ). 438 , 439 — Appeal heard by 

Magistrate—Revision—Reference by Sessions 
Judge — Procedwe. 

Where an appeal from an order of a Second 
or Third Class Magistrate is heard by a First 
Class Magistrate, an application in revision 
against the order of the Appellate Court ought 
to be made to the Sessions Judge, asking him 
to make a reference to the Uigh Court and 
should not be made direct to the High Court. 
C Abdue MATr.ABc. NandA IAe. 50 C.423; (1923) 
A. I. R. (C.) 67*5 25 Cr. E» J* 5 26 990 

. .g. 428 , scope of—Word "necessary 

meaning of—Section if confined to -prosecution 
evidence or absence of evidence on formal point — 
Re-trial or taking fresh evidence. 

The word "necessary” in section 428, Criminal 
Procedure Code, does not import that it should 
be impossible to pronounce judgment without 
additional evidence. 

Section 428, Criminal Procedure Code, which 
•cables an Appellate Court to call for additional 

evidence is not rendered inapplicable merely be- 


CrimiSRi Procedure Code— contd. 

Came it is not the Court but the accused that con* 
sideis such evidence to-be necessary. Neither is 
the section confined in its operation to cases of 
absence of evidence on some formal point such as 
a sanction, nor only to evidence for the prosecu¬ 
tion. 

Jeremiah v. Vas , 12 Ind. Cas. 961 ; 36 M. 457 
at pp. 45 8, 461; (1911) 2 M. W. N. 576; 10 Mi 
E. T. 506; 22 M. E. J. 73 ; 12 Cr. E. J. 585, Vara - 
da j ufu Naidu v. Emperor, 51 Ind. Cas. 343; 42 
M. 885; 20 Cr. L. J. 455; 37 M. E. J. 8i;(i9i9)M; 
W. N. 669, Referred Trials NoS. 22 and 26 of 
192^; Referred Trial No. 123 of 1922; and Criminal 
Appeal No. 1673 of 1922. followed. 

Where all the necessary evidence is not before 
the Appellate Court, whether the proper course in 
any particular case is to older a re-tnal or merely 
direct further evidence to be taken under section 
428,Criminal Procedure Code, is a matter of dis¬ 
cretion of the Court, apart from what the accused 
o r the prosecution may desire. 

Where the evidence not taken by the First Court 
on accused's behalf is so extensive or so directly 
bearing on the main issues in the case, the Appellate 
Court may order a re-tiial; but where surh evidence 
on a broad view of the case is comparatively un¬ 
important or would have been of no assistance to 
the defence) the Court would merely direct addi¬ 
tional evidence to be taken. 

Where the accused strongly protests against 
additional evidence to be taken, he cannot he 
allowed merely to use the irregularity in procedure 
of the First Court in not taking all the evidence, in 
order to obtain a re-trial of the case. 

Per Wallace, J. —There is little difference in 
effect between rejecting an application to summon 
a witness because his evidence, even though be¬ 
lieved, would not affect the Judge’s judgment 
in the case, and rejecting it because the applica¬ 
tion is vexatious. Whether an application de¬ 
serves the epithet " vexatious " or nut is a matter 
fur the Judge to decide, and if he decides that Ihe 
evidence of a witness to be summoned is nut going 
to be of any use in the matter of helping him to 
decide the case, he in effect, if not m words, is 
deciding that the application is vexatious. 

If the Magistrate is not satisfied that the evi¬ 
dence of a witness is material, he will be justified 
in law in dismissing the application as put in for 
the purpose of Vexatio 11 or delay. M In re 
Narayana Mbnon, 2 5Cr. L- J. 401 481 

-— S3. 435 , 438 —Revision—Powers of Dis¬ 
trict Magistrate, 

Under section 435 of the Criminal Procedure 
Code, a District Magistrate it empowered either 
to reject the application in revision or to take 
action under section 438 of the Cede. His pewer 
unler the Latter section is limited to repoit fer 
orders to the High C urt the r t jolt of £.s exfcmira¬ 
tion of the proc. edir gs afldt- iii^i rs<ction 435 °f 
the Code. He cannot set aj Me the order 01 the 
Magistrate himself. O Hira Eaj.v. EuteRcR. 

Cr. E-J.440 728 

-s. 439 — Revision—Finding of fact, whether 

can be interfered with. 

Ordinarily findings of fact are accepted by a 
Re visional Court as binding upon it, but it ha* 
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the power to look into the evidence for itself and 
see if these findings can be justified by what 
appears upon the record. 

A Re visional Court docs not decide the balance of 
credibility between two conflicting sets of wit¬ 
nesses or two conflicting issuer of fact, but it may be 
compelled to dissent trorn a finding of fact which 
iseither perverse or has been anived at contrary 
to well-established principles of law. A Umid 
Sixgii v. Emperor, 21 A.L* J. 7 6 5 ) 2 5 Cr. L. J. 
327; 46 A. 64 183 

•-S. 439 —He vision- High Court, powerof, 

to scrutinise evidence. 

It i* not the practice of the High Court to go 
behind a finding of factin revision, but the r< is no 
provision of l®w which debars it Item geing into 
the evidence in revision if itj? opinion that it is 
necesiary to do so in the interests 0 * justice. 

When dealing with a e«s« on revision ibe H’gh 

Court has power to scrutinize the evicer. ce 
a view to find out whether ihe convictions of *1°; e 
o f the accused who did n ot appeal lr G m the «.rd t r 
of the Trial Magistrate ar e justified. L Ai,i.ah 
Ditta v. Emperor, 2 5Cr. L- J. 435 '23 

-ss. 439 , 494 — Withdrawal of case — Consent 

of Court — Discretion — Revision—High Court, 
interference by — Cognisable case — Prosecutor, pri¬ 
vate, position of. 

Section 494 of the Criminal Procedure CO f l e 
docs not expressly require the Court to give any 
reasons for consenting to a withdrawal nor is 
there any provision which compels the Court to 
write a reasoned judgment estat fishing the 
propriety of ihe order. 

Umesh Chandra Roy v. Sari* Chandra Roy, 4 1 
Iud. Cas. 998; 26 C. L. J 208. 18 Cr. L. J. 8b0; 22 
C* W.N 69, Rajani Kama shaha v. Idris Thahur, 
64 lad. Cas. 280; 48 c. XI05; 25 C. W. N. 615; 34 
C I*. J. 51; 22 Cr.L-J 760, Jagat Chandra R<y 
v. Kalimuddi Sardar, 71 ImJ. Cas. 693; 26 C. W. 
N.880; 24 Cr. I*. J. 229, dissented from. 

Waere a discretion has b?cn exercised ly a 
Co tut of competent jurisdiction which is not on 
th» face of it arbitrary, the practice of the 
High Court is that as a Rcvisional Court it will 
neither enquire into the reasons for, not iutr rfi re 
wi-h, the exercise of the di erdion. The power 
of interference in revision with orders of acquittal 
should be most sparingly exercised and only in 
cases where it is urg> ntly demand«d in the 
interests of public justice. 

Paujdar Thahur v. Kasi Choudhuri, 27 Ind. 
Cas. 186; 42 C. 612; 19 C. W.N. 184; 21 C. E. J. 531 
16 Cr. E. J. x22, relied on. 

In cognisable ca-cs the Crown is the prosecu¬ 
tor and'the Custodian of the public peace and if 
it do 1 ides to let an offender go no other aggri ved 
party can be heard to object on the ground that 
he has not takei his full toll of private veng ar.ee. 
Pat Gueei Bhagat v. Narain Sincu, 2 .rat. 7- 81 
25 Cr. E J. 446 724 

- 89 . 439 , 526 , 528 — Letters Patent (Ran.), 

els. 28, 36— Transfer of ease—Order of District 
Magistrate dismissing application—Revision, 

whether Het, « 
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The High Court lias no power either undtr 
section 439 of the Criminal Procedure Cede or 
under the Letter.-. Patent to revise an order of 
the Di.trict Magistrate dbmissjig an applica¬ 
tion tor the transfer of a case made under 6<c- 
tion 528 of the Code, R Asiiu v Matnc TO 
Khan, 2 Bur. L- J. 2365 1 R. 632; (if 24) A. J. R. 

(R.) ioo; 25 Cr. L. J. 485 £85 

-S. 476 , proceeding under — Notice, whether 

necessary. 

In a proceeding under section 476 of the Criminal 
Procedure Code, notice to 11,e accused is not 
absolutely necessary, but ti e High Court looks 
with disiuvour up ( ,n an older patted under that 
section without such notice, and it is highly 
desirable, though not essential, that such notice 
should be givtu. A Imam Ajj r. Emperor, 25 Cr. 
L. J- 4 g 8 888 

-S. 4 ~ 8 . proceeding under — Magistrate, duty 

of — Charge, al sence of — Inquiry, summary, effect 
of — Commitment, legality of — Trial , whether hath 
to be set aside. 

An A$‘i tant Collectorwbile purporting to act 
under section 478 of the Criminal Proc<ciuie Cod* 
framed no »hargc at all, made an inquiry of a 
perfunctory nature and committed the accused 
to the Court of Session on a charge of forgery. 
There was practically no record on which the 
commitment was base,!. The accused was tried 
and convicted by the Sessions Judge; 

Held, that there having been no proper pro¬ 
ceeding before the Committing Magistrate the 
trial was irregular and mu9t be set aside. A 
Basha Nasd v. Emperor, (1923) A. I.R. (a.) 6101 

25 Cr. L- J- 483 , 883 

_— s. 488 —Muhammadan husband—Second 

marriage — M aintenance claimed by first wife — 
Offer to provide separate residence, effect of — 
Refusal to five uith husband. 

The mere fact that a Muhammadan husband 
marries a second wife is no ground for hit 
first wife to refuse to live with him and to 
claim separate maintenance. But she cannot 
be said to refuse to live with her husband 
within the meaning of sub-sections (3) and (4) 
of section 488 of the Criminal Procedure Code, 
merely because she refuses to accept his offer 
to provide separate residence for her. N SukrcLla 
Fakir v. Fatma. 25 Cr.L-J. 453 805 

_S. 488 —Offspring of Saifabandham—- 

Maintenance. 

The offspring of a santbandhatn are entitled 
to maintenance from their mother and not from 
their father provided the mother has sufficient 
means to maintain them. But if the mother 
is not in a position to maintain them without 
an allowance from the father, the latter is liable 
to pay the allowance. 

The expression “unable to maintain " in sec¬ 
tion 488 of the Crim.ual Procecur, Code is , ;o t 
confined t© phy ical inability Lut includes also 
pecuniary inability. M In re BharaTa Ayyab. 
19 L. W. * 75 : 4b M. L. J. 324; (1924) M.W.N. 
305} 34 M. E* i • t^ 7 » 25 Cr. E. J. 3 7 ° 418 

_ — 8.526 —Transfer of case—Complainant, 

whether can apply . 
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Criminal Prooalore Coda— conoid. 

Quaere —Whether a complainant can apply for 
the ransier of a case under section 526 of the 
Criminal Procedure Code ? Pat Xa\’d K.IShore 
Misrvi-.Km.ka Misra, 25 Cr. L. J. 458; (192-1) 
(Pat.) 1 9 > • 810 

- s. 540 Court-witness — Discretion — 


Power of Court. 

It is not improper lor a Court to call a Court' 
witness im ler section 540, Criminal Procedure 
Cole, after the case for prosecution and de¬ 
fence has been closed. 

VIthough a Court has to exercise proper 
discretion in calling Court-witnesses, the terms 
of section 540 are extremely wide and the Court 
miv at any stage of any inquiry, trial or other 
proceedings summon any person as a Court-wit¬ 
ness if his evidence appears to it essential to the 
just decision of the case. M In re V. C. 
PkRUmat., 19 L. W. 272; 46 M. L. J.325: ( I p 2 l) * r ‘ 
W. N. 303; 34 M. I*. T. 105; 23 Cr. I/. J. 354 290 

Criminal Procedure Code (Act XVIII of 1923 ), s. 195 

— Criminal Procedure Code ( Act V of 1898), 
s. 195 (6)— Sanction to prosecute—Sanction 
proceedings under amending Act—Petition Jo 
set aside order revoking sanction—Appeal under 
old Act—‘Interpretation of Statutes—Procedure 
Law, alteration of—Retrospective effect— Appeal, 
right of, if affected. 

A High Court cannot entertain sanction pro¬ 
ceedings under the Criminal Procedure-Code, 
as amended by Ac! XVIII of 1923- Therefore, a 
petition to set aside an order (passed under the 
old Act of 1898) revoking an order for sanction 
to prosecute docs not lie to a High Court. 

Section 195 (6) of the Criminal Procedure 
Code, 1898, did not give a right of appeal. 

The amendment of section 195 of the Criminal 
Procedure Code, 1898, by Act XV III of 1923, 
has effected only an alteration in procedure. 

Per Od‘’ers, J .—A new procedure affects by¬ 
gone transactions and alterations in procedure 

are always retrospective. 

Gardner v. Lucas, (1878) 3 A. C. 582 at p. 603, 

re i d upon. , . , , 

Where the right of appeal is given bylaw a 

suitor cannot be deprived of that right in a 

pending action, by an alteration of the law. M 

NATARAJA P 1 I.EAI V. RANCASWAMI FlI.I.AI, 46 Al. 

L. J. 274; 19 L. W. 35*>; 25 Cr. I/. J. 3 ^> r ; 47 

384 29 ' 

Criminal prosecution— Witnesses, costs of-—Com¬ 
plainant, whether can be compelled to pay costs. 
All criminal prosecutions are at the instance of 
the Crown, and the Crown is really the prosecutor 
in a criminal case and all costs ought to be paid by 
the Crown for summoning witnesses for the pro¬ 
secution. 

it is open to a Magistrate to consider whether or 
not the deposition of a witness is material for the 
proscutionin a case, and if he is of opinion that the 
witness sought to be summoned is not a material 
witness and the application for summoning the 
witness is frivolous and vaxatious, he might refuse 
to summon him. But once he thinks that the 
witness ought to he summoned, he cannot compel 
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the complainant to pay his travelling allowance 
from his own pocket, as all costs for the prosecution 
must be paid by the Crown. Pat Na.vd KisiioRk 
Misra v. Kalka Misra, 25 Cr. I*. J.438; (1924) 
pat. 196 810 

Criminal trial —Charge of offence committed at 
particular time and place—Conviction in respect 
of ofJ**ce committed at different time and place, 

legality of. 

Where an accused person is charged with having 
1/oaten the complainant at a particular place at a 
particular time and the prosecution evidence fails 
to \it«bJish that charge,he cannot on that evidence 
be convicted of having beaten the complainant at 
a different place on a different occarion. L jALAr,- 

ud-din v. Emperor, 2 5 Cr. h. J. 471 823 

- Conviction under repealed Act—Offence 

punishable under repealing Act as well — Con¬ 
viction, legality of. 

The fact that a conviction is recorded under an 
Act which has teen repealed is not vital and 
does not vitiate the conviction, if the offence is 
punishable under the repealing Act as well. O. 
Emperor v. Sarju Prasad, 10 O. L. J. 208; 9 O. 

& A. E. R. 867; (1924) A. I. R. (O.) 32; 25 Cr. I/. 

j.336 192 

_Transfer of case, ground for. See Criminal 

Procedure Code, 1S98, s. 144 721 

Custom— Adoption, proof of—Execution of deed, 
coupled with long course of treatment. 

-Vccorjing to the Customary Law' of the Punjab 
a soilless proprietor has the power to appoint one 
of his kinsmen to succeed him as bis heir, but the 

appointment, i u order to be valid, must be made in 
some unequivocal and customary manner and the 
execution of a deed coupled with a long course 
of treatment is one of the modes of manifesting 
such an appointment. L Baj Singh v. Par T£? 

Singu. (1923) A. I. R. (L.) 497 473 

__ Alienation by wldou;—Just debt, what is 

_ Sale to pay off mortgage — Necessity. 

A just d bt is one which is really due, and 
has teen contracted for a purpose other than 
immoral or forbidden by law or opposed o 
public policy, and can be r«-cove.rd lron the 
person 1 or property of the debtor generally. 

P Sarda'i Mai v. Khan Bahadur Khan, 11 P. R- 
1809 Devi Ditla v. Saudagar Singh, 65 P. R. 

1900, P. L. R. «9oo p. 322, followed. 

A sale of the equity of redemption of a prop¬ 
erty by a Hindu widow to pay off the principal 
and interc:t cue under the mortgage cannot be 
regarded as an alienation tor necessity or for 
the payment of a just debt where it is found 
that the mortgage money was not recoverable from 
(h oth r property of the' mortgagor,!, Boon Raj 

V. raja Singh, (i 923) A. I. R. (L.) 668 906 

_— Alienation — Necessity—Antecedent debts — 

Waiver of right to object— Presumption—Waiver, 
whether binding on son. 

It is unnecessary for an alienee from amalepro- 
prietor*paying off debts actually due by the alienor 
to third persons to enquire into the nature of those 

debts. * 
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Devi Diita v. Saudagar Singh, 65 P. R. 1900I 
P*L. R. 1900, p. 322. followed. 

The fact that a reversioner of the alienor lakes 
over the alienation on payment cf full consider¬ 
ation to the original alienee amounts to a va»v«.r 
of his own claim to sue to challenge the alienation 
and is presumptive evidence that the alienation 
was not bad for want of necessity. 

But the waiver does not bind the son of the 
reversioner. L Basantiv. Chanda Singh, (19:3) 
A. I. R. (L.) 502 475 

- - Self-acquired Property—Agreement to sell 

by husband—Receipt of Past consideration — 
Death of husband—Mortgage by widow in lieu 
of advance , whether binding on reversioners. 
Where a male proprietor agrets to sell his sc If - 
acquired property and receives a portion of the 
sale consideration in advance, but dies before the 
sale is effected, and Iris widow mortgages Ike 
property to the vendee in lieu 0 f the advance 
made by him to the deceased, the mortgage Can¬ 
not be treated as an alienation by the widow of 
her husband’s property in lieu of a debt volun¬ 
tarily incurred by the husband; it is an alienation 
in discharge of an obligation which is binding 
on the estate of the husband, and cannot, the re - 
fore, be questioned by the reversioners of the 
husband, the deceased having full powers to deal 
with his self-acquired property in any manner he 
pleased. L Azai> Khaxv. NASIB Gut, (1923) A. I. 
R. (!#•) 553 ' 535 

--- Gift — Reversion — Self-acquired property. 

Under the Punjab Customary Law there is 
a wide distinction between succession to 
ancestral property a nd succession to self-acquired 
roperty and the principle of reversion *o the 
eirs of the donor is limited to property over 
which he had not unrestricted power of dis¬ 
position. L Shera Khatun v. Mt.hammAd Ai i 
Shah, (1923) a. I. R. (L.) 551 538 

- Pre-emption — Co-sharer—Hindu wid'W, 

position of—Association of stranger in suit, effect 

of. . . 

The widow of a co-parcener in a joint Hindu 
family is only entitled to maintenance and has 
no interest in the joint family property which 
Would confer upon her status of a co-sharer. 

A plaintiff who has in himself a right to claim 
pre-emptionay lose that right by joining in a 
•uit along with a person who is a stranger to 
the property and has no such right. A UniT 
Narain Lai, v. Ram Lachhman Rao, (1923) A I. 
R. (A) 161 933 

-— Wajib-ul-arz, entry in —Bhai and 

baradarzadah , meaning of. 

Tho words “bhai" und “ baradarzadah ” are gc neral 
terms and apply in the Urdu language to much 
more distant relations than in any other language 
and include all members of the same fami.y. 
A Pazai, Haq v. Aziz Has Ay, (1923) A. I. R. (A.) 
I63 940 

— Rajputs — Proof—Intermarriage — Tailor - 

ing profession. . 

Where a person claims to be a Mohul Rajput, 
the mere fact that the various members of liis 
family have worked at tailoring cannot itself be 
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regarded as any proof that he is not a Rijput, 
for men of all cist's fallow the trade. But 
where the origin of the family is unknown and 
they are described in the revenue records as 
khayyat (tailors) jMohul and there is no proof 
that whoever first caused the entry to be made 
had any real title to the- use ol the term At "hat 
nor is it proved that the family have been inti r- 
marryiug with Raj tut fanulfis, it is insuffi* 
cicnt to establish that the lainilv are Mohul 
Rajputs . 

Where a family lias been intermarrying with 
Rajput families, it is very strong evidence ol its 
Rajput origin. What would satisfy the Raj[u!s 
of the countryside would be enough to satisfy 
the Courts- L Secretary op State 1 or India v. 
GHOr.AM Rasuj. Kiian, 4 L,. I t . J. 79; (1922) A. I. 

R. (L ) 323 553 

~~ - Reversion, cr — Relationship, proof of — 

Members of same got. 

The mere fact that two per.-ons belong to • lie 
same got docs not necessarily lead to the inference 
that they are descended fr..m the same common 
ancestor. L Kirpa v. Ciiintj, (1923) A. I. R. (L ) 
53 ° 518 

Deccan Agriculturists' Relief Act (XVII of 18 ) 9 ), 
s. 10 A — Alienaton oj light to hold land for 
500 years, nature of—Alienee, possession of , u hen 
adverse. 

Jn 1893 the owners of a ce rtain lanel executed a 
document whereby they convey eel to the defend¬ 
ants the light to hold the land for 500 years. 
Plaintiffs as assignees of the owners sued to 
recover possession on the ground that the tram ac¬ 
tion of 1893 was a mortgage: 

Held, (1) that the defendants were entitled to 
such rigb's as they had acquired by the docu¬ 
ment of 1892 bv adverse possession, namely, the 
light to hold the laud for 500 year.-, as against the 
plaintiffs I 

Adam UmurSalev. Bapu Bawaji, 33 B. 116; 
10 Bom. L. R- 1128, applied. 

(2) that section 10A of the Deccan Agricul- 
tuiisis’ Relief Act did not apply to the transac¬ 
tion, and a> the dooument did not on the faceof it 
purport to bo a mortgage , extraneous evidence 
could not Le admitted to establish that it was 
ft mortgage; 

Sawantrawa Fakirappa v. Giriappa Fakiiafrpa, 
21 Iud. CaS. 4; 38 B. 18; 15 Bom. L. R, 778, 
follow d. 

(i) that the transaction must betaken to be 
an alienation by way of a lease for a long term. 

B CHATURBHAI BaLLUBHAI PaTEI, V. Ulo'i'lBHAI 
BAPUJi PATEL. 24 Bom. L. R. 1315; (1923) A. 1 . 
R. (B.) 146 952 

Decree, amendment of. See Executionoi- Decree 

167 

Defamation— Privilege, absolute and qualified 

Report made to PAicc—Burden of proof. 
Statements made in the count ol judicial pio. 
ccrdiags are absolutely prjvlcgcd, but a. report 
made to the Police dots not come within that 
principle. Such a report, however, though not 
within the rule of absolute privilege, which Covers 
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judi< i V ;-r-Kc-ed'ugs, is prinia fade privileged, that 
is t<-> s iy, tue pexson making it has a right to 
ir.ike it it h«_ homstly believes it, and the perton 
recuvmg it has a duty to receive it. But cjuahfi- 
ej pnvi.ege provides only a qualified protection 
and a person chatged w»lh defamation who sets 
up a q.iatified pn vdege must prove that he used 
ttie privilege honestly, believing the truth of what 
he said, or in other words, having reasonable 
grounds for making the statements, and the onus 
of estubiisliing that lies upon him. 

Where the statement -is made with reference 
t 0 something in which the person mak ng the 
statement was himself involved as a party it is 
impossible for him to have had an honest belief 
in its truihif it is shown to be untrue. Tnerefore, 
in a case of qualified privilege where the defend¬ 
ant sets up in deience that the allegation is true to 
his knoWxe lge, the defence of qualified privilege 
becomes i.logical and iinpossib.e. A LAChman 

Prasad v. Majju, (1923) A. I. R. (A.) 167 913 

DEFINITIONS:— 

Ad valorem* See Tariff Ac*. 1894 * s * 10 70 

Advance. See Workman’s B reach of Contract 
Act, i 859 , ss* 2. 4 448 

Agent See principal and Agent 266 

And their male heirs. Sea Construction of 
documents 83 

Any. see Income Tax Act, 1922, s.xo 772 
Any business. See Income Tax act, 1922, s. 

10 772 

Any such new map. See Bengal Alluvion and 
diluVion Act, 1847, ss. 3, 6 707 

Armed- See arms act, 1878, s. 19, cls. [e) \J) 


736 
1003 
219 


940 

940 


Arms. See Arms Act, 1878, s. 4 
Atmabandhus. See Hindu Baw 

Baradaraadah. See Custom 
Bhai. See custom 

Circumstances. See Principal and Agent 266 
Common gaming house. See Madras Towns 
Nuisances Act, 1889. s. 6 303 

Court. See Penal Code, i860, ss. 41,182, 193. 
‘ 311 

Decision. See Civil Procedure Code, i9£8, 

s. 1 1° . 400 

Discharged. See Provident Funds Act, 1897, 

ss* 2, 4 (1) 10 ?£ 

Duty. See Tariff ACT, 1894, s. 10 

Eaoh- Sw Income Tax Act, 1922, s* i° 772 
Eaon and every. See income Tax act, 

s xo • ■ ^ 

Except in ss. 373 and 337 in »• 266, Criminal 
procedure Cone. See Criminal Procedure 

Code, 189B s. 4 0*3 . e , ***£ 

Ex godown. See Tariff Act, 1894. s * xo 
First let in s. 2 if) (ii), Calcutta Kent Act. s e 
Calcutta Rent Act, 1920, s. 2 (/)(»*) 6 as 

For tne purpose of earning profits. See income 
Tax act, 1918, s. 9 . 

Heir of tenant. See Ouon Rent Act, 1886, 
ss. 3 (101,48 120 

interested* See Civj.l ProcxvdurB Code, * 9°°, 
S. 10 157 
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Jagir. See Bombay Revenue Jurisdiction 
Act, 1876, ss. 4, 12 100 

Judgment. See letters patent (Punjab), 
cl. i o 327 

Just and convenient. See Civil Procedure 
Code, 1908, O. XL, r. 1 768 

Kirpan See Arms Act, 1878, ss. 5,19 [a) 180 

Male heirs. See Construction of documents 

83 

Necessary. See Criminal Procedure Code, 
1898, s. 428 481 . 

New map. See Bengal Alluvion and Dilu- 
vion Act, 1847, s s. 3, 6 707 

New Survey. See Bencai, Alluvion awd 
Diluvion Act, 1847, ss. 3, 6 707 

No other principal guardians lor the said minor. 
See Civil Procedure Code, 1908, O. XXX 1 J, 
r.4 464 

Received. See Income Tax Act, 1918, s. 3 (*/ 

616 

Reside. See Divorce Act, 1869 , s. 3 654 

Rules and principles. See Divorce Act, 1869, 
ss 2, 7, 22 834 

Saranjam. See Bombay Revenue Jurisdic¬ 
tion Act, 1876, ss. 4, 12 100 

Subordinate. See Civil Procedure Code, 1908 , 
ss.22, 23 408 

Tariff value. See Tariff Act, 18 4, s. xo 70 
Tenant* See Oudh Rent Act, 1886, ss. 3 (10), 

48 ico 

Tenure holders. See Bengal Tenancy Act, 
1885, s . 5 (5) 

The said trust property. See Construction of 

DOCUMENTS 8<J 

Thenceforward revert to Vatan. See Bombay 
Hereditary Offices Act, 1874* *8. 9, **» 
II \ 140 

Unable to maintain. See Criminal Procedure 
Code, 1898, s. 488 41 o 

Used for the profit or gain of the owner, see 

Bombay prevention of Gambllng act, 

i 887, s. 3 a*»> 

Vatan. See Bombay Hereditary Offices Act, 

1*74, ss. 9, XI > “A- ._ 

Vexations. See Criminal Procedure 1 c ode» 

1898, s-154 orr 

Wards. See Principal and agent *00 

Deshghat Vatan. See Hindu Law 92 

Divorce Act (IV ol 1669). ee. 2 7 , 22 - Mian 

Councus Act (24 & 25 V*c. c. 67). *•**—£%*. 
to divorce non-domiciled person — Jurisdiction 
of Indian Courts—Judicial separation. 

Per Macleod, C. J. and Marten, J'^ Cr% ™p»Jz 
dissenting ).—Sections 2 and 7 of the Divorce 
icf do not confer on the Courts in India jur»- 
diction to grant decrees of divorce between 
persons who are not domiciled in . _ 

P Per Marten. /—The reference in section ^ 
of the Divorce Act to the principles on winch 
the English Court gives relief includes the prin 
dple on wUch the foundation of juruldtctjon 

” ^f'MarUn and Crump, JJ-™' »voJ« 

't^TiSSjSSi. 2?S£. 

S3 of the Indian Councils Act. 
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Per Crump, J .—The word “reside" in section 
a of the Divorce Act is used in its plain meaning 
of residence and not of domicile. 

Courts in India hive by virtue of sections 2 
and 7 of the Divorce Act jurisdiction to gTant 
divorces between persons resident but not domi¬ 
ciled in India provided the other conditions 
laid down in section 2 are fulfilled. 

Section 7 of the Divorce Act is a residuary sec¬ 
tion intended to provide for any matters which 
by inadvertence or otherwise are not express¬ 
ly dealt with in the Act. The expression “rules 
and principles" which occurs in the section points 
rather to the rules and principles on which the 
Court deals with matrimonial causes in requiring 
a certain degree of evidence and other cognate 
matters, than to rules on which jurisdiction is 
founded t 

Per Curiam .—The Jurisdiction to grant decrees 
of judicial separation rests on residence and 
the Courts in India have jurisdiction under 
the Divorce Act to grant decrees of judicial se¬ 
paration in cases in which the parties reside, 
although they are not domiciled, in India. 

The Indian Legislature has powers expressly 
limited by the Act . of the Imperial Parliament 
which created it, and it can, of course, do 
nothing beyond the limits which circumscribe these 
poweiB. But, when acting within those limits, 
it is not in any sense an agent or delegate of the 
Imperial Pail ament, but has, and was intended 
to have, plenary powers of legislation, as large, 
and of the same nature, as those of Parliament 
itself. The established Courts of Justice, when 
a question arises whether the prescribed limits 
have been exceeded, must of necessity determine 
that question; and the only way in which they 
can properly do so, is by looking to the terms 
of the instrument by which, affirmatively, the 
legislative powers were created, and by which, 
negatively, they are restricted. If what has 
been done is legislation, within the general scope 
of the affirmative words which give the power, 
and if it violates no express condition or restric¬ 
tion by which that power is limited it is 
not for any Court of Justice to inquire further, 
or to enlarge constructively those conditions 
and restrictions. B Wiekinsonv. Wilkinson, 25 
Bom. L. R. 945 ; (1923) A. I. R. (B.) 321 j 47 B. 
*43 654 

’ —— I. 10 —Divorce proceedings—Petition of 

divorce — Particulars — Procedure—Costs of defence 
*— Husband,liability of — Court, duty of. 

Where a petition for divorce is filed by the hus¬ 
band, and the wife enters an appearance and de¬ 
nies the allegations against her. she has an ab¬ 
solute r ght to require her husband to fur¬ 
nish her with funds sufficient to enable her to 
make a full and sati factory defence, and to ob¬ 
tain such assistance from Counsel as is reasonable 
under the circumstances, and the Court should take 
Upon itself the duty of seeing that this is done; 

p e ncral allegations of misconduct against the 
wile in a petition for divorce should not be 

liiowefl to temaia oa tUo record, and if the peti- 
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tioner is unable to furnish particulars the alle¬ 
gations ought to be struck oft. A GAFUnGF, *>• 
GARI.inGj;, (1922) A. I. R. (A ) 504; 44 A. 745 133 

Easements Act (V of 18S2). ss 7, 17, 27— Evidence 
Act (I of 1872), s. n 4— Underground channel — 
Presumption — Easement, infringement of. 
Defendants constructed an underground drain 
fourteen feet fiom the outlet of certain Springs 
in respect of which the plaintiffs enjoyed a right 
of easement and thus diminished the supply of 
water in the spring: 

Held, that from the proximity ot the drain 
to the outlet of the springs the Court was entitled 
to presume that there was a elitect channel between 
the top of the drain and the outlet and that the 
construction of the drain, therefore, amounted 
to an infringement of the plaintiffs' right of 
easement. B Babaji RamEiNg Gu*AV u. A I'PA 
VITIIAVJA Sutar, 25 Bom. L. R. 789; (1924) A. I. 

R. (B.)i 54 131 

■ s. 59 — Licensee, whether can claim adversely 

■—Transfer of property — LiCittse, whether can - 
celled . 

A licensee cannot, by enjoying the license fet 
any length of time, acquire rights adverse to the 
licensor. 

Where a licensor transfers the property in res¬ 
pect of which the license has been enjoyed, Ihe 
license ceases to exist. A Bhcj RAJ v. HardKVA, 

20 A.Io J. 6 c8; 44 A; 726; (1923) A. I. R. (A.) 

X40 140 

English decisions, application of. See Transfer 
of Property Act, XS82, s. 6 (a) 10 B 

Estoppel. S,e civiE Procedure Code, i S° 8. s - g 4 J 

_ See Evidence Act, 1877, s. 92 154 

___ Adoption by widow—Representation 0J 

authority to adopt by husband—Conduct. 

A Hindu widow, who in adopting a toy to her 
husband represents that she was authorised 
by her husband to do so and thereafter by her 
words and conduct holds out and treats the toy 
as the lawfully adopted eon, is estopped frem 
denying that she had the authority of her husband 
to adopt or that the adoption was a valid one. 
M VedUaVEnkatasubham.ma v. VepEa '\enfam.ma. 

M. L. T. I 9 ri 46 M. L. J. 52; 19 L. W| 83; 
fx 3 9 24) A. I. R. (M.) 308 214 

evidence Act (I of 1872 ), s. 11 — History and 

E status of connected family—Evidence, actnisst - 

Where the history and status of a particular 
family which is one of a group, is in1 question, 
evidence may be adduced to elucidate the history 
and status of connected families m he seme 
?”„ u p and such evidence is admissible under 
kJrtinn 11 of the Evidence Act. C Sakai. A 

Vr.SaNna Roy v. Uma KanTa Hazari 37 C. 
£ J 433! ( 19 * 3 ) A.I. K. (CO 4 8 5 ! 5 0 C. 3 g 

_ ss 21 132 — Admission — Statement made 

^71 accused*' as witness in another case, whether 
admissible against hint— "Compelled 1o tnsuer,, 

tneeming of . 
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The statement of au accused person os witness 
in a previous case is admissible ogai. st him under 
s‘et on 21 of the Evidence Act 10 prove adrnis- 
sio is of r levant fact.^ made by him in that state¬ 
ment. 

The question of oompu'si n ur.de r sect'on 132 of 
tie Evi lence Act is one ot fa^t. It does not 
f jIIow t.iat a witness is compelled to answer ( v‘iy 
qu-st’on put to him by Couns 1 ; t ut he may te 
Compel * d to do so in parti ul. r cases, and in such 
cases these tion would be appieable. On the 
o:hcr haid, co lip if- ioi do s not involve the 
n cessity of a formal object ion to giving tne answer 
and an order made at the tim; to the w tncss 
compel mg him to answ r. A Emperor v. 
Banarsi, 22 A. L. J. 144} 4 6 A - 2 54 ; 2 5 C r » 
L. J.477 823 

-SS. 23, 27— Police, custody. 

As soon as au accused or suspected person 
comes into the hands of a Police Officer, he is, 
in the absence of clear and unmistakcable evi¬ 
dence to the contrary, no longer at liberty and is, 
therefore, in custody within the meaning of fee- 
tions 26 and 27 of the Evidence Act. R MaunG 
Lay v. Emperor, i R. 609; 25 Cr. L. J. 3 ® 1 ! 
(1924) A. I. R (R.) i 73 r . t <29 

__— s. 27 — Statement to Police by c^-accused, 

admissibility oj — Statement, whe.Jur eiidence of 
guilt of co-accused. 

A statement made by an approver to tie Police 
at the time of his arrest givi.g the names of other 
persons who haj join din the o/T nee can be used 
as against the 1*> ter only un er section 27 of the 
Evidence Act. Tae use which can legitimately Le 
made of such informatics is merely this that when 
directevidemcis given again: t the accused at ihe 
trial, it is op n to thj defence to check sreh 
evidence by asking whether iliename of a particular 
• jcu.ed was nitntioied or nut at the time. It 
b.comes evidence which may be vSt d to test the 
consi..t.ncy of the approver’s story and it is 
information which leads to the discovery of the 
accu.ed, but it is no evid* nc of the guilt of the 
accused. A SuBEdar v. Emperor, (1924) A . T. 
R. (A.) 207j 25 Cr. L. J. 490 880 

____s. 30 — Confession of co-accused, value 

0 f _ Corroboration, necessity of — Confession, what 

amounts to—Motive, whether corroboration. 
Evidence of motive is not a corroboration of 
any of the incidents of the crime. 

Hira Lai v. Emperor, 7 Ind. Cas.ioi2;i3 O. 
C. 243; 11 Cr. L. J. 554 , relied on. 

The statement of an accomplice can be taken 
Into consideration under section 3 °.of the Evi¬ 
dence Act, only when he admits his own guilt 
to the same extent to which he implicates oth< rs. 

The word ''confession" in section 3 ° qf the Evi¬ 
dence Act cannot be construed as including a mere 
inculpatory admission which falls short of being 
au admission of guilt. 

Queen-Empress v. Jagrup, 7 A. C46; A. W. N. 
(1885) 131; 4 Ind. Dec. (N. S.) 799, relied on. 

A confession unsupported by other testimony 
is evidence of the weak'st kind against a 
co.-acc.ujel. 0 Sbeo a^bar v. EmfKROr, 9 O. 
8c A. L. R, 836; 25 Cr, It. J, 391 439 


Evidence Act—contd* 

— - S. 32 — Verbal statement—Signs by dying 

person, admissibility of—Confession by person 
under influence of opium, value of. 

Where a d)!ng person ia inhibit to speuk and 
can <.nly m«ke signs in answert.. qucslitns tut 
to him, the qm stions ard signs taken together 
nigh, properly be regarded a.- a “verbal staie- 
m nt" made by a person as to the cause of his 
death with.n the meaning of section 32 of the 
Fvi> ence Act, and a.e, therefore, admissible in 
evidence. 

Queen-Empress v. Abdullah, 7 A. 385; A. W. N. 
(1885) 78; 4 Ind. Dec. (N. *.) 692 (P. B.), followed. 

The confession of an accused 8iiou.d not he 
rejected in toto merely because the acct.s d attl.e 
t;me of making it was under the influence of a 
dose of opium. C Emperor v. SadHu Charan. 
Das, ?6 C. W.N. 414; 49 C. 600; (1922J A. I. 
R. (C.) 409; 25 Cr. L. J. 529 89 j 

.- ss. 32 ( 2 ', 67 - Execution of document, 

proof of — Handwriting, proof of—Stitemint by 
deceased writer as to execution , admistliluy 
of. 

Seel ion 67 of the Evidence Act does rot reqrire 
any p trljcular kind of proof to establish execuicn 
of a doci ment. 

Abdool All v. Al do or Rahman, 21 W. R. 429, 
relit d on. 

Where direct evidence of the # hardwfit ng or 
mar]; of a person is not avai»able, ine.ire ct 
tvid nee may be jiveu. 

Hariay. lb anaAchand, *7 Ind. Cas. Soo; II N. 
I,. R. 9, follow d. 

A staiem-«t in a document by the writer that 
a partic ular rnaik is that of the exceuUnt is « d- 
misrble in evidence* vndcr seaicn 32 (2) of the 
Evid nee Act, where 1 b» writer is dead and it is 
p ; ov d that the document was wiiit, n by him. 
fj Lahiri v. Bai-A, 18 N. It. R. 85; (1922) A. I. 
r. (N.) 227 7£8 

_. — s. 35 — Entry in deceased chaukidai’s 

register, wh.ther admissible—Proof that entry was 
rnadi by deceased. 

An entry in the register of a deceased chaukidar, 
not shown to have been made by the deceased, 
is not admissible in evidence vr.de r sectien 33 
of the Evidence Act. A S»FO BaEAK v. Gaya 
Prasad, 20 A. L. J. 601; (1922; A. I. R. (A.) 
510 

- S. 35 — Mortgage, proof of—Entries in 

supplementary Revenue Records, value of. 

In the absence of other evidence, entries in 
Supplementary Revenue Record?, viz.. Revenue Ke« 
gister No. 1 and Revenue Register No. 5 tbovjh 
relevant under section 35 . of the Evidence Ac 
are not in th« msclves svffide nt to pr< ie a mert- 
gage. R Ko Po MauNG v. Ma M?in Gai,E, 1 R• 

562; (1924) A. I. R- (R ) 135 , 

-s. 43 — Judgment not inter parties, when 

relevant. . 

A decree obtained by a co-sharer as to hisslure 
of a plot of land as cg-inst a third party is ro* 
admis ible as evidence oi title in a subsequent 
suit by another o.-s.iaf* r, but it 1 ec«.me■ ad- 
ml-sible where a partition of the plot of 1 and 
has teen made by the co-tharea in consequent 
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of that decree. P C NarkSii NarAYAv Roy v. 
Secretary of state f» ( r 1 m»ia, (1^1) A. 1. R. 
|v Ci i: 32 M. L. T. 102; (1923) M - w - N - 
5,.: 50 C. 440 ; 45 M. L. 1 ,4 .; C W N. 

453 1018 
ss . 45, 47 — Handwriting, cow pans on oj — 

Appeal, second—Finding oj fact based on 
comparison oj handw/iting. legality of. 
Comparison of signatures, it. on- <-f the motcr. 
of proving handwriting and although, wh. re 
there is no other evidence w.rroloxa-i\*e of <ucli 
comparison, such proof world be regarded as 
hazardous an.l incon*l»siv. , it cannot )e 
regarded as an error in law to base a cone. u- 
sion on such proof alone, and a Court of second 
appeal would have no power to s<t aside a find¬ 
ing based on such comparison. L BaLak Ram 

MartAMMAD Said, ( 923) A. 1 . R (L ) 695. 5 J-- 

!<• J. 53 ° 8/2 

. - g. 70 —Admission oj execution — Attestation , 

Proof of, whether necessary. 

Waere tne executant ot a deed admits cxccu- 
tion of the deed it is not necessary to prove attest¬ 
ation, and the admission need not be' made during 
the suit but may b.* an admission made antcce - 
d-nt to the ins itution of tlie suit. R AunC 
Rm v Ma Aung Krwa Pru, 1 R. 55 ;; (*92 1) 
A. I. R. IR.) 139 3(32 

———- s. 78 (2) —Act pullished in Gantic, 
whether authentic. ,, , 

Tue text of an Imperial Act as published 
in tae Gazette of India must be taken to le the 
autaomej text of the Act. L GoBind Das v. 
Rup Kishdre, 4 L. 367; 6 L. L. J- 25; (1924) 
A 1 . R. (I,.) 65 409 

S. 90 —Document thirty years old—Prc- 
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sumption — Execution—Conduct oj patties . 

Wh r e a document which » s moxe thaa tbirt} 
years old is produced apparently from proper 
Cust-jdy, the Court may presume- its due oxecutien, 
but it is op.n to the Court to hold from the circum¬ 
stances of the case that the document "’as no 
acted upon. B MahadEo Ramchandra v. 
RAGHOJX JjJYAJI. (l 92 '•) A. I. R. »B) 293 4/2 

■-S 9J —Execution oj decree—Delivery oj 

possession—Receipt forty years' old—Presumption • 
Although it is possible that when a receipt evi¬ 
dencing delivery of po? session is paiita o an 
auction-purchaser in execution of a decree, phy :1 " 
Cal po. S tt S jon c f the land may not have been gi' (11 
to tne purchaser, but when such a receipt is P ro ’ 
duced in evidence after the lapse of more than 
forty years the Court should presume, in the a 
sence of evidence to the contrary, ^ ia LP‘* fff l ! . J 5 jp 
was delivered to the purchaser. B * 

WasudEO C11 ate v. Basappa bin -HIDA IA 

Ganiger, (1923) A. I. R. IB ) 3J4 _ , * 7 , 

-- 92. applicability °f—Construction of 

document—Sale or mo t a a>e—Burden of pr I 
— jral agreement, eoidtnce of , aimis tbil.iy J. 
Piaiutiffs conveyed certain prop xty to 
defendant No. 1 by what purported to 
a sale-aeed, but the pr< petty remained in 
the possession of the plaintiffs. Defet 
No, 1 subsequently sold the property tode. 


Evidence Act—contd, 

ant No. 2. riaintiffs attested the deed of sale. 
Part of tlie cotisi u ratiou was paul to defendant 
No. 1 and the balance t » the p'aintifis and 
p. ssession of the property was t.ansfei-ed to 
defend.nit No. 2. Some yeais af rewards the 
plain tifls sued to redeem the j ioperty on the 
ale aturn that the transfers in favo r of 
defendant No. 1 and defendant No. 2 were both 

mor.gaj.es- . 

Held, (1) tlint by atte-stiug the sale-deed in 
favour of defendant No. 2 and transferr ng 
possession of the property to him pJuiui ill' 
became in effect parties to th- transfer and the 
onus lay on them of proving that the tram action 
\va« a liioitgage and not a sale; 

(2« that evacuee ot an oral agreement that 
defendant No. 2 had agreed to reconvey the prep- 
eity to 'lie plaintiffs alter he had paid 1 miself 
the principal and interest out of the profit, w. a 
inadmissible under the piovisions ci sectitu 9 * 
of the Evidence Act. 

Mating Kyin v. Ma Shwe La, 42 Ind.Ca* 042; 
44 1 . A. 230; 20 Bom. L. R.27S; 1 5 A L. J 825: 33 
M. I,. J. 6 -, 8 ; 3 P L. W. 185; 6 L. W. 777; Ji Cj 
W. N.257; 23M.L T. 3b; 27 c. I,. J. * 75 ; (>918) 
M W. N. ^00; 45 C. 320, 9 i,. B. R. 1I4. n Bur. 

L. T. 21 11. C ), d.stinguished. 

The language of section 92 of the Evidence 
Act in terms applies only as between the paitn* 
to an instrument and their representalivt.«-m- 
interest. Whenever evidence is tcncer.d os o a 
transact jn with a third party it is not governed ty 
tie section or by the rule o' evidence >Mmh it con¬ 
tains ami in such a case the ondnaiy rules oi e M- 
denee ot equally and good cons unet ^nu intopl^y 
unhampered by statutory restrictions. B 1 ai.ak- 
chAno BiiEraji v. Aimaram. 2^ Bom. h. R- 
818; (I'^24j A. I. R. (B J 58 3.3 

__ 8 . 02 , applicability of, to pa,ties on same 

s iis—Oral cv-deuce to vary terms oj document, 

Evidence Act applies to all 
l^ar ie:. to a document wlitUie r <-n t„> one tic.c 
J? otlAr. li is not CI en to par-ies t.. « 
r ouiii’int on the taim suiv tc. piov-, a.s a t ai. st 
wch olh« 1, tuat a document to wl.ith Hut are 
h i a 1 t)i ruoXi i. - ^ Le a i nl in 

l B MAV.NO Tvn Gvaw V. 

MAiNC Po Thwe, II L. B. R. 351. (1922 1 A^l. 

R - B s } ^2 —Contract in writing—Oral a ue- 

me> j _ Evidence cj sulsiqu.ni londuit, uht.her 

TVrire'acVntract has been reduced to writing, 
oral evidence or .-uls.qucnt ccnc.net c. n vnue r 
ir umstanecs be- admitted to fTovt a 
“ontempciam ous oial agree n.e u t. L Friz HOi.> Es 
v bank OF UPPER 1n» ia » “SO a - a - k * (^) 
5 ^8; 4 E. -58; 5 L. L- J. 4 > 8 

g 92 —Registered agreement—Conduct, 
~Z l idnice "of. whether admissible to moaijy 

ZtZZni-Y atni KaLuiyat-i<^ui,,.c„ « 

L ive .r certain documents—Failure to enforce 

stipulation Jot long period Estoppel. 

A ' 4 >utni kabulivat conUmcd the follow'zig 

stipulation I ^h^ 11 dtlivtr oae set ot U ' 
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chila, hhi'ian jamdbandi, and sheha, thoka 
and jam a wasil baki and other lawazima 
papers of the paint ntehals, signed by the persons 
P r< paring the same and bearing my signature 
into your sherishta after the expiry of two conse¬ 
cutive years at the end of every third year, 
and obtain receipt for the same, on failure to do 
so you will take from me Rs. 215 the cost of 
preparing the papers at the end of every three 
years, and if I do not pay the same amicably, 
you will realize the same by having recourse 
to law and get the said papers prepared by making 
mofussil survey and tumar by appointing 
atnin at the end of every third year." Under 
the law some of these documents could not be 
prepared every third year. For thirty-five years 
no documents were demanded by the landlord 
or submitted by the palnidar. The present 
suit was brought by the landlord to recover the 
sum of Rs. 1,290 for the palnidar’s default to 
deliver the documents, the sum having been 
calculated at the rate of Rs. 215 per annum 
for six years : 

Held, that the landlord having failed to en¬ 
force the clause in the habuliyat for thirty-five 
years was not entitled to maintain the present 
Suit for damages. 

Evidence of the subsequent acts and conduct 
of the parties to a written contract is admissible 
in evidence to show that certain terms of the 
contract were never intended to be acted upon 
from the very beginning. C NarEndrA EaE 
Khan v. Bhoea Nath bhuya, 27 C. w. N. 
33 ®*' (*923) A. I. R. (C.) 4I7 154 


came to an end the plaintiff sued to recover hJs 
deposit. The defendants contended that in order 
to succeed the plaintiff was bound to prove that 
there had been no loss in the business: 

Held, that upon a correct interpretation of 
the agreement the burden of proof was on the de¬ 
fendants to show that the business had suffered 
any loss and in the absence of such proof, the 
plaintiff was entitled to a decree, E Kanshi 
Ram v. Haro, 4 I,- E. j, 214; (1922) A. I. R. 
(M 235 251 

s. 101 —Suit on unregistered bond— 


' ‘ 8. 92 , proviso ( 1 )—Recital in rent receipt 

as to period for which rent is paid—Oral evidence 
whether admissible to contradict recited—Fraud, 
effect of. 

In a suit for the recovery of rent oral evidence 
cannot be given to contradict recitals in re¬ 
ceipts for rent granted by the plaintiff specify' 
ing the period for which the payments were 
made. 

Where, however, it is alleged that the recitals 
as to the periods for which payments were made 
are fraudulent, oral evidence is admissible to prove 
the allegation under proviso (1) to section ga of 
the Evidence Act. O BEHArieae v. Kaeka, 25 
O. C- 282; (1923) A. I* R* (O.) 45 695 

-- s. 92 , proviso (2 )—Warranty, express — 

Oral evidence, whether admissible. 

Oral evidence of an express collateral warranty 
is admissible under proviso (2) to section 92 of 
the Evidence Act. B HUbburt John Amies v. 
Jae P. ViRjr, 25 Bom. E. R. 778; (1924) A. I. 
R. (B) 4I 150 

' —— s. 101 — Construction of document —■ 

Agreement by surety—Security deposit, confisca¬ 
tion of—Justification—Burden of proof . 

The plaintiff deposited security money with 
the defendants, a partnership firm, on behalf of 
one of the members thereof, the agreement being 
that if the business suffered any loss, the other 
partners would be entitled to deduct the 
share of the loss of that member from 
the security money, After the partnership 


Execution admitted—Full consideration denied— 

Burden of proof—Question of fact or law— 

Second appeal. 

In a suit on an unregistered bond, the de¬ 
fendant admitted execution. The receipt of 
consideration was not denied but it was not 
admitted in full and it was pleaded finally 
that whatever debt had been incurred had been 
repaid. The Trial Court placed the onus of prov¬ 
ing absence of consideration on the defendant 
but the Appellate Court took a contrary view* 
On second appeal : 

Held, (1) that the onus of proving absence of 
consideration lay on the defendant; 

(2) that under the circumstances of the cafej 
the question of the burden of proof was a ques¬ 
tion of law and could be agitated in second appeal. 

L Gurdi? Singh v. Karam Had, 4 E. E. J. 1S 9 

246 

- 0. 110 —Burden of proof. See Mortgage 

903 

- 3. 114 . See Easements Ac r, 1882, ss. 7, 

17*27 381 

— - s. 114 — Appeal — Points not mentioned in 

judgment of Appe late Couit — Presumption. 

The presumption is that an Appellate Court 
deals with the arguments put before it and 
if the form of the judgment shows that the 
only points presented before it were those 
with which it has dealt, the only inference 
which can be drawn, especially in the absence of 
an affidavit to the contrary by the Counsel who 
appeared before it, is that the remaining poin's 
were not urged and were definitely atandened; 

E Harji Mae r. Devi Ditta Mae, 4 E. 3641 
(1924) A. I. R. (E.) 107 3(8 

-- 114 — Hindu joint family — Sale of family 

properly—Mtnibtr not mentioned in sale.decd, 
whether party—Presum.pticn. 

The mere fact that the name of any particular 
member of a joint Hindu family is omitted from 
the sale-deed, by virtue of which the joint properly 
is transferred to a third party, docs not show that 
he was not a party to the transfer. N Gani a ve 
Ganga Prasad, 6 N. L. J. 2 t 9 738 

_— 8. 114 , ill. Identification of stolen 

property—Burmese coins. 

Though Burmese coins cannot be absolutely 
identified they axe sufficiently uncommon at the 
present day to cast upon an accused person, in 
whose possession they aie found and identified 
as stolen, the burden of proving that he cameby 
them honestly. R. Maunc Eay v. Emperor, I R. 
609; 23 Cr. E. J. 38*; (1924) ( R 0 *73 
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— IS. 114 . ill. (b', 133 — Approver, statement 
of — Corroboration—Eiidence relative to regovery 
of stolen articles from possession of accused. 
Evidence relating to the recovery of olhged 
stolen articles from the possession of an accu-.td 
person, which isitself suspiciousand unsatisfactory, 
cannot be treated as coroboration of the evidence 

of an approver involving that accused person in 
the commission of an offence of dacoity. 

The home of a person accused of dacoity was 
searched in his absence and certain stol< n articles 
were alleged to have been recovered. The accused 
was given no opportunity of checking the result 
of tliescaroh or giving any explanation as to how 
the articles came into the house. There was no 
evidence as to where the respective articles were 
found, nor as to who produced them: 

Held, that the evidence as to the search was 
unsatisfactory and could not be used as corrobora¬ 
tion of the approver’s statement incriminating 
the accused. L 8 audagar Singh v. Emperor, 
(1923) A.I.R. (L.) 683; 3 L.L. J. 572 ; 25 Cr. L. 

J. 495 895 

_ 8 . 115 — Estoppel — Party signing award 

in token of assent. 

The signature of a party on an award docs not 
render the award any the more binding on him 
if it is otherwise invalid. But where a paTty 
signs an award in token of acceptance, and his do- 
ine so leads the other party to believe that he is 
not going to contest it, on the strength of which 
belief the latter allows a pending suit to be dis¬ 
missed he is estopped from contesting the validity 
of the’ award. N- MaNOHAIUAI, v. Am A NO, (1924) 
A.I.R. (N.)i4 41 

__ g. 133 — Approver — Corroboration — Con¬ 
viction, whether can be based on uncorroborated 
statement of approver . 

There is no positive legal bar to taking an ap¬ 
prover’s evidence as a basis for a conviction but 
unless some reliable corroboration 011 a material 
point were super-added toit.it would.in almost all 
cases, be unsafe to accept it as conclusive. 
R Maung Lay v. Emperor, i R. 609; 25 Cr. L. J. 
381; (1924) A. I. R. (R-) *73 4129 


. s . 133— Approver, whether can corroborate 

approver. . 

There is nothing in section 133 of the Evi¬ 
dence Act to suggest that the statement of one 
approver cannot be regarded as corroborating that 
made by another approver. If. however it can 
be shown that the approvers had a,,ip!e oppor¬ 
tunity of consultation, the corroborative value of 
their evidence would be greatly diminished. L. 
Darya Singh v. Emperor, (1923) A. I. R. (B ) 
666; 25 Cr. D. J. 520 984 


Execution of decree —Attachment and sa’e of judg¬ 
ment-debtor’s property—Burden of proof. 

A decree-holder who is seeking to bring certain 
property to sale in execution of his decree must 
establish that the property belongs to his judg¬ 
ment-debtor only and is liable to be sold in execu¬ 
tion of his decree. L- Isiiar Das v. Fazae Uahi, 

(1923) A. I. R. (!<•) 5 2 * 610 


-- Construction of decree, rules of —Execution 

Court, duty <>/— Variance between judgment and 
decree — Amendment — Procedure—Civil Procedure 
Code ( • let V of 1908', s. 152, O XX, rr. 6, 7. 

A decree speaks for itself and must be executed 
as it stands, the executing Court being eon fined 
between the four corners of the decree. 

Bhugobat Singh v. Ram Adlan Singh, 22 W. R 
330, Radli.r Persh id Singh v. Torah AH, iS C. 10S; 
5 Sar. P. C. T. 58 2: o In- 1 . Dec. (x. s.) 52 
and Udwani Singh v. Tokhan Singh , 28 I. A. 57; 
28 C. 353: 3 Bom. B. R. 318; 8 Sar. P. C. J. 14 
(P. C.), followed. 

But a decree, like any other document, is open 
to construction, and where a decree is ambigu¬ 
ous it ought to be so Construed as to confoim 
with the judgment. 

Maharaja of Bhartpur v. Rani Kanno Dei, 
2S I. A. 35 at p. 42; 23 A. 181; 3 Bom. B. R. 51; 
5 C. W. X. 137; 7 Sar. P. C. J. 792 (P. C.), relied 
on. 

There is, however, a limit to what construction 
can do, and the remedy by construction is only 
appropriate if the language of the decree is am¬ 
biguous. If the language is plain and there is no 
ambiguity the proper remedy for a variance be¬ 
tween the decree and the judgment is to apply 
for the amendment of the decree. 

The operative words of a decree were ns fol¬ 
lows:— 

“Itisordercd that this suit be paitiollydc creed, 
that the plaintiff’s right be declared to so much 
of the disputed lands as falls within the boundary 
lines of the Revenue Survey Map of 18^8 of 
Mauza Nij Shampur Paharpur comprised in Mahal 
218 of the Tuuzi of the Molialla Collcctorate 
laid down in the Amin's map:” 

Held, that the meaning of the decree was 
not that the plaintiff’s right was declared to so 
much of the disputed lands as fell within the 
boundary lines of the smvey map of the village 
of which the Amin had made a map, but that the 
boundary lines of the Survey map wore taken 
to be those laid down or shown in the Amin’s map. 
C Kumar Snosm Kantar. Sar ax Chandra Roy 
Cuowdhury, 35 C. B. J.339 167 

— ■. — . Decree against husband—Sale of property 
belonging jointly to husband and wife—Suit for 
declaration by wife, maintainability of—Es¬ 
toppel. 

A suit brought against a Burmese husband on 
the basis of a pro-note executed by liim in respect 
of money borrowed by him for the bent fit of himself 
and his wife, was decreed, and in execution of the 
decree a house belonging jointly to the judgment- 
debtor and his wife was sold. The wife thereupon 
brought a suit for a declaration that half the house 
belonged to her; 

Held, (1) that the decree being against the hus¬ 
band only, his right, title and interest in the 
house alone were sold and passed to the purchaser; 

(>) that the plaintiff was not estopped from 
claiming half the house and her suit was, there¬ 
fore. entitled to succeed. R SAW Al,A AUNG v. Ma 
Ma Nyq, 1 R, 555 ; ( x 924 ) A, I. R. (R.) 163 403 
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Exeoution of decree—eoncld, 

— - ■— Money-decree— Power of Court to stay ex* 
edition against person of judgment-debtor on 
terms—Right of decree-holder to eUct his reme - 
d’es. 

There is no power in a Court to stay execution 
of a money-decree against the person of ih* judg¬ 
ment-delator on terms of his making part payment 
uutil h* judgment-*reditor proceeds in execution 
and sells the judgment-debtor's immoveable prop¬ 
erty. 

It is for the judgment -creditor to elect his 
remedies in execution subject to such rules as 
may govern a particular case. M* Alagan 
Sahib v. Abdul Majid Khan, 19 I*. W. 104; 
(19.*4) M. W.N 2'»5; (1 -12*) A. I. R. (M.) 512 764 

- —■ Propriety of decree , whether can be ques - 

t' oned 

The propri.ty of a decree cannot be questioned 
i i ex. cidim. 0 Jhanda Singh v . Muhammad 
Anwar Khan (1923) A. I. R. (O.) 160 776 

Ex parte decree, when to be passed. 

Jiveu ii * case is heard ex parte, it is the duty of 
the Court to consider the inter, tt of the absent 
*a ty and not to pass a decree except on proof 
by th® plaintiff that hs is entitled to that 
decree. C. Monmatha Kumar Roy v. Josada 
Lal POdder. 28 C. W. N. 300 651 

Extradition Act (XV of 19 C 3 ), applicability of— 
lSetur a„d Hyderabad State. 

A case of extradition from Berar to Hyderabad 
State is governed by the Extradition Treaty of 
1867 between the Indian Government and the State 
and not by the Extradition A« t. N DaddifRASAd 
v. District Magistrate, Yeoimai., *5 Cr. LT. 

a.® * 34 

Family settlement— Form, defective, effect of. 

It has been the policy of Courts of Equity to 
uphold family settlements oven when th< y are rot 

in legal form. N. ManoharLAL v. Amano, (1924) 
A. I R. (N.) 14 41 

Fraud —Suit to set aside decree—False evidence, 
decree based on. 

The fact that a decree is based on false evidence 
does not amount to fraud vitiating the decree un¬ 
less the effect of the false evidence was to pre¬ 
vent the other party from putting his case be lore 
the Court. B- Gokuldas Pitamber v. OdHavJi 
Gigabhai, 23 Bom. I*. R- 893; (19*4) A.I. R. iB.) 
100 206 

Gift. See Construction of document 83 

Guardian de facto, whether entitled to sell minor’s 
property. See TRANSFER OF PROPERTY Act. 
1682, s. 7 705 

Guardians and Wards Act (VIII of 1890 ), s. 19 

(Oj — Hombav Court 0} W.<rds Act [f oj I 9 ° 5 /# 
ss It, 22— Jurisdiction 0/ District Court when 
ousted—Prof erly of m'tiers in charge oj Court of 
W irds—Mother appointed gundian of persons— 
Appointment when liable to be cancelled. 

The jurisdiction of the District Court 
2 s ousted, uuuer section 19 (cl of the Guardians 
and Wards Act, only when there js a Court of 
Wards competent to appoint a guardian of the 
person of a manor* 


Guardians and Wards Act—concld. 

Where the mother of certain minor? was appoint, 
ed gurrdian oi their persons but as their pr«.p* rly 
had alreauy been taken change of l;y the Coi it of 
Ward, the Coll etor applied for the cancel¬ 
lation of her appointment on the ground that the 
was not w*. 11 -behaved and took no care of the 
minors: 

Held, (1) that the Court of Wards had not 
assi?m d supe rirtenaei.ee ov< r th* jeisois of the 
minors, ’t war not comp< tent to appoint a guardian 
of their persons and, there.foie, the app, intment 
of the mother could not be caj celled unatr sec¬ 
tion 19 (c) oi the Guarr.ians and WaidsAct; 

(2) that the appli« ation of the C ( Hector ,‘hculd 
be considered on its merits. B- NagsVA GuR- 
lingaya v. Collector of Belc.aum, 25 Bom L. 
R. 1232; (19*4) A. I. R. (B.) 157 702 

■ — ss. 34 , 35 , 45 —Balance due from guardian 
— Order attaching property of guardian and secu¬ 
rity, legally 0}—District Judge, potter of. 

A District Judge has no power under section 
34 (d) of the Guardians and Wards Act, to attach 
the property of a guardian or of his security for 
the purpose of realising the balance due from the 
guardian to the minor’s estate. Section 35 of the 
Act provides the remedy for the realisation of the 
amount due from the guardian and ample powers 
are also given to the District Judge vtd<r>«ciion 
45 of the* Act. L Radhakishan v. K HUS HIP AM, 
(1923) A. I. R. (it.) 500 478 

Hindu Law—Ba mabhati, value of. See HindTX 
Law—S uccession—Bacdhus. iules relating to i 7 

- Bombay Presidency — Inheritance— Atma- 

baudhus —M other's brother’s son and mot hit’s 
sister’s son. 

According to the Mitakshara, as interpret¬ 
ed in the Bombay Presidency, niothe r s 
brother's son and mothers sister's son, being 
aitnabandhus are equally distant and, therefore f 
are entitled to inherit the properly equally. B- 
RAjSpPA Ranappa KundagoL V. Gangama 
Jotapfa Mandwe, 24 Bom. L. R. 789; l l 9 3i {^j 
I. R. (B.) 420: 47 B. 48 2^.9 

; _L Bombay Presidency-Widow succeeding 

as gotraja sapinda— Adoption, power of. 

In the Bombay Presidency a Hindu widow 
who succeeds to an estate not her husbands but 
as a gotraja sapinda of the last ma e holder, and in 
consequence ol the absence of nearer heirs, cannot 
make a valid adoption so as to defeat the rights 
of reversioners. B- Yeknath NarayaK KulkarnI 
V. JuAXMlBAX KeSHO GOPAL, 24 Bom. I4. R. 83b! 

(1922) A. I. R. (B.J 347: 47 B - 37 117 

_Adoption. See Construction of Docu- 

^ Ado f tion by widow— Adopted son. 
whsthev can inherit property of adoptive mother s 

Undfr the Hindu Law an adopted son takes 
the place of a natur.l son, and w ^tdUd to in¬ 
herit the property ot his adoptive mother s an 

Ce It°may be that where an adoption by a Hindu 
widow has the effect of divesting any estate vested 
in a third person, it might not be vahdI 1m* 
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it does not follow that where it has no such effect 
the adoption is necessarily valid. 

Where the daughter-in-law of the last Hindu 
male holder succeeds him as a gotraja sapinda, in 
the absence of any nearer heir, she cannot make 
aa adopriou to her husband so as to affect the 
devolu.ion of the estate inherited by her as a 
gotraja sapinda. B DattatRAYA BhIMRAo 

Sab sis v. Gancabax Ganesixbiiat. 24 Bom. L. 
R. 69; 4 6 B. 5 4 i; (1922J A. I. R. (B ) 321 17 

. — Alienation — Neccss ity — A niece den t dtbi — 

Manager or father, powers of — Father , whether 
alive or dead, effect of- 

Toe maahglug co-parcener of a joint 
undivided estate cannot alienate or burden the 
estate qua manag.r except for purpos.a of 
necessity. 

But ii he is the father and the reversenaries 
are the sons he may, by incurring debt, so long 
as it is not lor an immoral purpose, lay the 
estate open to be takeu in execution proceeding 
upon a decree for payment ol that deLt. 

It he purports to burden the e state ty 
mortgage , then unless that mortgage is to discharge 
aa antt et dent. debt, it would not bind more 
than his own interest. 

Antecedent debt means antecedent in fact 
as well as in time, that is to iay, that the 
debt must be truly independent and not part of 
tue transaction impeached. 

Tat re is no rule that this result is affected 
by tne question whether the father, who 
contracted the debt or burdens the estate, is 
alive or dead. P. C- Brij Naraxn Rax v.Maxgla 
Prasad Rai. 21 A. L. J. 934; 46 M. I,, j. 23; 5 P. 
L. T 1; ihC W. N. 25?; (1924) M W. N. 08; 19 
L. W 72; * P L R. 4 X I 10 °- & A..L.K. 82; 
(1924) A. I. R. (P. C.) 50; 33 M. 1 «. T. 457; 4 6 A. 
26 Bom. L. R. 5C0 689 

_Custom —Primogeniture, rule r/—Desbgat 

v atan —burden of prooj—1 >npuHit>rtity—l re¬ 
sumption. . . .... 

The question whether a Desbgat is impartible 

and subject to the rule ol primogt l.iiv.i e mu. 1 1 be dc - 
termined in » ach case, but in the South* in Maratha 
country, a D.shgat Vatan almost always des¬ 
cends according to the rule of primogeniture. 

Timmangavda v. Rangangavda, (1878) P. J. 
2.10: Adnshappa v. Gurushtaappa, 4 B. 494; 7 I. 
A. 162; 4 Sar. P. C. J. 15413 Suth. P. C. J. 757; 
4 Ind. Jur. 421; 3 Shome L. R. 206; 7 C. L. R. ij 
2 Ind. Dec. (». s.) 838 (P..C.), followed 

In the case of an ancient Deshgat Vatan in 
the Southern Maratha country which has never 
bsen divided, lands being given to the Kumar 
for maintenance and revelling eldest dim. ch 

when their lines of descencants became extir.it, 
the Court is justified in holding that ihe Vatan is 
impartible and descends according to the rule 
of primogeniture. 

per Crump, J.— A custom of primogeniture, if 
clearly p'rovtel, supersedes the general Hindu Law 

of tie scent. __ _ 0 

Sindhojirav v, Naiftojirav, xo B. H. C. R.228, 

fallowed. 
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Such a custom as the above is not, however, <:r 
unusual feature of Di shgat Vatans in the Southon 
Maratha country, but it is for the party who sets 
up the custom to establish it in each case. 

The bv.st e vide ne'e of impartiality is that over 
a long period of years there has been no 1 oilmen. 
B- Mahauevappa v. KASHI RAO, 25 Bom. h. R. 
797; 11925) A. I. R. (B.) 467 92 

-Dayabhaga v. Mitakshara —Family migrate 

mg ftom one province <0 another — Presumption. 

A Hindu iauiily, residing in a particular province 
of India, is presumed to be go veined by the Jaw of 
the place where it resides This presumption is re¬ 
butted, where the family is shown to have migrate el 
Irom one province to another. 

Where a Hindu family migrates from one 
province to another, the* presumption is that it 
carries with it the laws and customs as to succes¬ 
sion and laraily relations prevailing in the pro¬ 
vince irom which it came: but this presun p* 
tion may be rebutted by proof that the family 
has adopted the law and usages of the place to 
which it has migrated. The reason is that the 
ILndu law is not a merely local law , but is esse ntial- 
ly personal law, an integral factor of the statu.-, 
of every family which is governed bv it. In 
its new domicil, the family may, by the reflex 
action of manners and customs prevalent in 
resident families, consciously or unconsciously, 
modify its own governing rules; there may thi6 
be an acceptance of a new law, not due to 
sudden change by choice or agreement, but 
by the gradual evolution of a family usage. 
When a new family usage has thus grown up 
in the course of generations, possibly with the 
concurrence or acquiescence ol families ol the 
same group, it fumishs the governing law of 
the lamily. 

It is not, however, open to an individual monte r 

of a family which has migrated and adopted the 

law of its new domicil, merely of his own choice 

to revert to the law which governed the family 

in its original home. C Sarada Prasanna RgY 

v. Uma KantA HazaRJ, 37 C. L. J. 233; (1923) A. 

I, R. (Q ) 4 »V- 5 ° c - 37 « . 4t .? 

._Idol, gift to, acceptance of— Shcbait, 

towers if. 

In determining whether the shebatt of an idol 
is empowered to aecept.cn behalf of an idol a lift 
coupleel with conditions, t e test is wheth r the 

conditions are for the benefit of the idol C. 
Pradyumna Kumar v. Pramatha Nath, 27 C. 

\V. N. 884; (1923) AIR. (C./ 708 S 33 

__joint family— Alienation by co-parcenir 

_ Suit by co-parcener to challenge alienation —■ 

Transaction, whole, whether can be set aside. 
Under ti.e Mitakshara a single membo of a 
joint Hindu family, whose rights have been in¬ 
fringed by a sale of joint family property, can 
have the entire sale set asiele. 0 Dwara Prasad 
v. Ram Dei, 10 O. L. J. 360; 10 o. & A. L. R* 
X94; (1924) A I. R. lO.) iao fiSJ 9 

___ Alienation by father — After-born 

son, whether can challenge alienation—buu by son 
in existence, effect of — Necessity—burden of 
^ro Q f — Presu mfi t on j 
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Where n T -7 * > 1 .-ju son brought a suit to challenge 
an alien* i.>u of family propeity made by his 
father but b.-lore the suit could be decided another 
S» >n was born to the alienor : 

Held, tliat the cause of action had not been 
exhausted before the birth of the second son and 
the latter was, therefore, entitled to bring a suit 
to challenge the alienation. 

tittup Knar v. Balbir Sahai, 64 Ind. Cas. 885; 
19 A. L. J. 97 s ; 44 A. 190; (1922) A. I. R. (A.) 342, 
relied on. 

Where there has been a transfer of family 
property by a Hindu father for cash down and 
the son of. the transferor contests the legality 
of the sale the burden lies on the vendee to 
prove the valid nature of the consideration. 

Where a Hindu father makes a transfer of 
family property and his minor sous 
ate nominally joined in the transfer the pre¬ 
emption is that the transfer has been made by 
the father in his capacity as manager of the family. 

O J ang BahadurSiXgh v. Ranjit Singh, 10 o. 
L. J* 353 ; to o. & A. L. R. 1S9; (1Q24) A. I. R. 
(O.) 141 353 

-Joint family —Alienation by father — 

Neoessity — Inquiry—Burden of proof. 

A person who takes a mortgage from a Hindu 
father in consideration of a present advance, 
as opposed to an antecedent-debt, is bound to 
establish in a suit brought by a son of the mort¬ 
gagor to challenge the validity of the alienation, 
so far as it affects his interests, that the advance 
was made by him after a reasonable and fair 
inquiry which satisfied him, <s a prudent man, 
tii A the money was required for the legal neces¬ 
sities of the family. L Roi>ha Ram v. AmAr 
Chand, 4 L- 208; (1924) A. I. R. (L.) 14* 333 

_ Alienation by father—Necessity 

—Small portion of consideration not for necessity 
-z-Sale, whether can be set aside. 

A sale of family property by a Hindu father 
cannot be set aside merely because a small portion 
of the sale consideration is found not to have 
bsen advanced for necessity. 

Lata Chatranarayan v. Uba Kauwari, 1 B. L. 
R 201; Felaram Ray v. Bagalanand Banerjec, 
6 Ind. Cas. 207; i-f C. W. N. S95: N a man Mai v. 
Hay BJiagwan, 66 Incl. Cas. 362; 2 I*. 3571 (*922) A. 
I. R. (L.) 317 and Kannu Chelty v. Amirthummal , 
26 Ind. Cas. 41S; 1 L- W. 877, relied on. 

A sale of family property by a Hindu father 
merely for the purpose of paying off a mortgage 
which exists on the property i9 not justified. 
L Gokha Ram v. S'iam Lal, 3 L* 4 26 > (< 9 * 3 ) A. I. 

R.(L.) 268 174 

-—- Antecedent debt, what is — 

Reasonable enquiry — Necessity—Purchase of 
ancestral property of near relative — Immoral 
debts—Connection between oan and immoral 
act, proof of. 

Per Drake-Brockman, J. C., and Batten, 
A. f. C., ( Hallifax , A. J. C., dissenting ):—A 
debt borrowed by a Hindu father on the security 
of the joint family property does not constitute 
an antecedent debt so as to bind his sons by a 

pubsequeat mortgage effected for the discharge 
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of that debt, and it is open to the sons, when a 
suit is brought to enforce the latter mortgage, 
to plead that the earlier one was not justified 
by legal necessity. 

Per Hallifax , A. J. C.—What is in fact 
an antecedent or pre-existing debt due by 
a Hindu, for the satisfaction of which he 
would be entitled to alienate his sons' shares 
in the joint family property along with his own, 
if he had not mortgaged that property as security 
for the debt at the time he incurred it, does not 
change its character as an antecedent-debt 
due by the father for which he is entitled to 
alienate his sons' shares, merely by reason of his 
having executed a void mortgage of those shares 
along with the valid mortgage of his own when 
he first incurred the debt. 

If, however, the first mortgage was executed 
only as a blind with the knowledge that it was 
invalid and with the intention of executing an¬ 
other, after the debt had had time to ripen into 
a deceptive appearance of being an antecedent- 
debt, it would not be antecedent at all at the 
time of the execution of the second mortgage. 

A ru mug ham C hefty v. Mulhu Koundan, 52 
Ind. Cas. 525; 42 M. 711 ; 9 L. W. 565; (1919) M. 
W. N. 409; 37 M. L. J. 166; 26 M. L. T. 96 
• (F. B.), relied on. 

The doctrine of reasonable satisfaction after 
due enquiry as to the propriety of an alienation 
of joint family property by the manager of a joint 
Hindu family applies as much to the case of an 
antecedent-debt as to family necessity or pres¬ 
sure on the estate. 

Per Drake-Brockman, J. C .—The duty of the 
father or other manager of a joint Hindu family 
is to manage the property of the family for the 
benefit of the family. He is not entitled to 
encumber the property for the purpose of acquir¬ 
ing ancestral property belonging to a near re¬ 
lative. 

In order to exonerate himself from liability to 
pay his deceased father’s debts on the ground of 
immorality, a Hindu son must establish a con¬ 
nection between each particular debt and some 
act of immorality of the father for which the 
debt was borrowed. N GanRATrao c. TaXmichanp, 

ON. L. J. 239; (1924) A. I. R. (N.) 1 640 

_Joint family— Debt incurred by one mem¬ 
ber—Liability of other members—Necessity, -proof 

of* 

A member of a joint Hindu family can be 
made jointly liable for a debt incurred by an¬ 
other mealier of the family only on proof that 
the money was borrowed for necessary family 
purpocs. Jj BAid,A v . Baru Mai.* (* 9 * 3 ) A. I. R. 
ID 6S5 926 

Debts incurred by father—Pious 

obligation of ssns t whether can be enforced dwing 

lifetime of father, . ...... 

The interest of a Hindu son in joint family 
property canuot, by virtue of the pious obligation 
of a Hindu Son to piy his father's detts be 
sold in the father’s lifetime in execution of a 
simple jnon e y’decxco obtained against 
father. 
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There is a difference in this respect between 
cases in which the property lins passed out of 
the larnily and cases in which th« property lu s 
not so passed out. A Ram Kisiionii v. Audit. 
Karim, (t023) A. I. R. (A.) 173 -09 

— — - Joint family — Gijt by undivided cc-par. 

ceners.validity of. 

Under Hindu 1 ,aw a g'ft even of his own share 
in joint family pioperty by an undivid'd co-pr.r- 
cener is invalid. N Mci.l, A Faiz At,i v. HarKAur, 
(1923) A. I. R. IN.) 334 50 

-- lmpartlbl» estate — Separation, 

how effected — Income , uheiherforms part of estate. 
It is competent to a member ot a joint family 
to separate himself from the family by a clear 
and unequivocal intimation of his intention to 
sever and this is also true with regard to an 
impartible estate but as in that case the person 
separating forfeits his chance of inheriting the 
whole of the estate by survivorship, it requires 
strong evidence to 'Stabludi such separation. 

Girja Bui v. Soda shiv Dhunditaj, 3 7lnd. Cas. 
321; 43 C. X03IJ 20 C. W. N. Iv.85: 4 A. L- J. 

822; 20 M. L. T. 78; 12 N. L. R. 113; (I 9 ifc) 

2 M. W. N. 65; 18 Bom. L. R. 61 4 L. W. 1x4; 

24 C. L. J. 207; 31 M. L. J. 4551 43 I. A. 1 51 
(P. C.), Kawal Nain v. B u dh Singh, 40 Ind. 
Cas. 286; 39 A. 496; »5 A. L. J. 5 »i;a P. L. W. 
57; 11 C. W\ N. 986; 33 M. L. J. 42; 19 Bom. 

L. R.6 t 2;26C. L. J. xoi| (19x7) M. W. N. 5 HI 
6 L. W. 33‘>1 4 * I- A.. 159 (P. C.». followed. 

The income from au impartible estate, when 
xeceiv d, does not form an accretion to tLe 
original property but is the absolute property of 
the owner of the estate, p. C- Jagdamba Kt mar I 
u.Wazir Naraim, (1923) A. I. R (P. C.) 59 : 44 

M. L- J- 5° 3 ; 37 C L. J. 287; 32 M. L. T. 157 ; 4 

V T . T. ^19: 25 Bom I*. R. 676; 2 Pat. 319. 1 ° 

1/. w. 555: 28 c. w. N. 98; (1923) M. w. N. 460 

__._ Mortgage by father — Necessity, 

absence of—Transfer"of Property Act (1 V of 

An ahenationof family property by a Hindu 
father which is not supported by family necessity 

is Void ab initio. . _ f f . T i o„ c 

Gajodhar Bakhsh v. Gauri Shankar, 61 Ind. Las. 

205: 8 O. L. J. 81, followed. . . „ 

Wnere a mortgage of fanuly property by a 
Hindu father is declared Void, the mortgagee 
becomes entitled to sue for the mortgage-iuoncy 
under section 6S (c) of the Transfer of I rope Hy 
Act and Limitation for such a suit begins to tun 
from the date on which the mortgagee is refused, 
or is ousted from, the possession of the mortgaged 
property*. OUnAiRAj Siyo.t v. KhW« Tewaui 

376; l«U4> A. IR.lO) r.,7 310 

portion oj property, effect of. 

A member of a joint H.ndu fanuly, quarrelling 
with his family, might seize some pait of the 
family property in • .der to provide lumsc 1wrih 
a living. In such a case he would -ot forfeit 
his right to obtain a formal partition, in which 
KSd get bis proper share. 0 JANGI SiNGH v. 

GaxgaSingh, 10 O. L. J. 393; (1924) A. r. R- 

b'iiO.) 1x5 
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-Joint family— Partition, partial — Sever - 

anctin food and business—Propertius still joint, 
n iia re of. 

W:\en members of a joint Hindu family 
divil portions of the family pr„p:rty. a 1 tatc of 
severance would i:i all probability result though 
it dt p uds upon the circuius lane s in each case 
and the facts proved, win tin r the family slid 
r mii.is joint, each member holding lis share of 
th prop rtiesdivil'd as his own separate prop¬ 
erty, and all the m mb.rs holding tin undivided 
properly as numbers of a joint Hindu family. 

A v.ry large portion of the property of a j< int 
family was divid'd amongst the me mb-, rs in 1889 
and from that date th y began to live s.’pa rate 
and have separate bus incss and enjoyment in 
r.-spi ot of th' ir resp olive prop rtics; 

Held, that it was a legitimate presumption t ( , 
draw that the m mb rs of the family intended 
to live divided afte r 1889 and contiuiud to own 
th * property still rem.11 ring undivided as Unants- 
in c-turnon. B Kasturihiiai Manibitai v. 
Bai Mahauaxmi, (1923) A. I. R. (B.j 464 914 

- Partition—Properly kept joint — 

Partnership, whether created — Alcm'ir managing 
business — Accounts, liability to ringer. 

Where on a partition of joint family proper y 
it is agiecd that certain items should continue 
to rein.-in joint, it cannot be held tlmt the 
members of the family constitute a partneiship 
wi-h respect to such items. 

Wner.- one m mberof a joint Hindu family 
manag s a family business lie is in the position 
of an agent qua the other m.mbeis. and it is 
incumbent on him to render an r.ceOi nt of the 
basin ss, and be cannot escape from the liability 
of rendering accounts simply because he^ says 
that he p ifsesscs no a<vount-books. L Ram Kisiiah 
v . Raushan, (1923) A - 1 * R- IL ) 55 1 532 

_ Partition—Property left undivided 

nature of—Money realised by one member after^ 
partition — Su,t for recovery—Limitation Act {IX 
oj 1908). Sch. I. Art. 127. J 

Anything left undivided at a partition of Hindu 
joint family property c ases to be joint family 
property and a suit for the recovery of money 
r. a.ise.i ly on momb- r < f the family t 0 the ex¬ 
clusion of ai.oth r is not gove rued alt. r separation 
or partition by Art. 127 of the Limitation Act 
but mutt be brought within three y< ars ir.m the 
date of separation or partition. 0 J agat Singh v, 
Aciiiiaibar Singh. 26 O. C. 191; (1922) A. I. R. 
(0)15 697 

__L_ —Separation—Sale of share iti 

family property. 

A member of a joint Hindu family may pur¬ 
port to alienate liis own share in the family pro¬ 
perty, but bv doing so he does not effect separa¬ 
tion 0 DWARKA PRASAD V. RAM DEI, IO O. L. J. 
360*10 O. & A. L. R. 194; (1924) A. I. R. (O.) 120 


c 29 


_ Separation—Tenancy in-Cotfttnon 

— Manager, position of. , , 

When the members of a Hindu joint,_ family 
express an intention to separate, the}; l are no 
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longer members of the joint family in the eve of 
the law, yet if there has been no partition of the 
joint family property, the members would continue 
u-> tenants-in-coinmon and would be liable for 
the m'ts of the member in charge of the property. 

B Motfl Cijand v. Mankkctjand RamchaNd GoJar, 
(1922) A. I. R, (B.) 147 515 


-Joint tenancy— Gift by meternal grand¬ 
father to grandsons. 

Technical rules of English conveyancing should 
not be imported into Hindu Law. 

Jogeswar Narain v. Ram Chandra Duit, 23 C. 
670; 23 I. A. 37 at p. 44; 7 Sar. P. C. J. 13; 6 M. 
L. J. 75; 12 Ind. Dec. (N.s.) 445 (P. C.), followed, 
The principle of joint tenancy is unknown 
to the Hindu Law apart from the Mitakshara 
doctrine of survivorship. 

A Yatuk or affectionate gift of property by 
a maternal grandfather to his grandsons does 
not constitute the donees joint tenants with 
right of survivorship. C Sarada PrasannA Roy 
V. U.VA KanTa Hazari, 37 c. L. J. 2331 (1923) A. 
I.R. (c..i 4851 50 C. 370 450 

._Mayukha— Succession — Uncle and nephew 

— Priority. 

According to the Vyavahara Mayukha the only 
test of preference among the distant Sapindsis 
is the test of propinquity to the propositus so that 
an uncle being nearer to the propositus will 
exclude a nephew from succession. B Haribhai 
GUI.ab v. Mathura Lali,u, 25 Bom. L- R- 929: 47 
B. 9-jo; (1924) A.I. R. (B.) 140 224 


Partition —Intention of Parties. 


The true test of partition under Hindu Law 
is the intention of the members of the family 
to become separate owners. Consequently, there 
may be partition, even though there be no actual 
division by metes and bounds. C Sarada 
PrasannA Roy v. Uma KanTa Hazari, 37 C. L. 
j. 233; (1923) A. I. R. (C ) 485: 5o C. 370 450 

_Property acquired by collateral succession 

whether joint family property. See Civie 
Procedure CodE, I 9 ° 8 # ir . Expl. VI, 

X 4 -L 

__— purchased in name of wife — 

Presumption. . , 

There is no presumption that property standing 
iu the name of a Hindu woman, even though 
purchased in her name, belongs to her husband. 
A Maiirana Kunwar v. David, 21 A. L. J. 737 » 
(1924) A. I- R : (A.) 4 °J 46 A. 16 57 

_Religious endowment —Alienation by 

' manager—Gift in perpetuity, validity of. 

The manager of a temple has no power to make 
a gift in perpetuity out of temple lunds. 

An alienation made by the manager of a temple 
cannot extend beyond his lifetime. B Rama- 
CHANDRA V# NaRAYANRAO, (* 9 * 3 ) A* I* (B.) 

296 463 

_;_ Temple—Muhammadan pnjaii, 

whether liable to removal. 

When Shudras become Muhammadans it fre¬ 
quently happens that their social relationship 
with Hindu Shudras remains much as it was. 
It is more a question of custom than a question 


of what is laid down by writers on the Hindu 
Law. 

In a small Hindu temple of great antiquity 
the right to lective offerings end the rigLt to 
officiate as pujaris bad fora long time been .‘hand 
between Hindu end Muhammadan mail's without 
objection by the worshippers ; 

Held, that the Muhammadans could not te 
deprived of the right merely on the grourd 11:at 
the temple was a Hindu temple. A Baba v. 
Sukkha, (1923) A. I. R. (A.) 165 018 

— - Succession —Band bus, rules relating to 

— Males and females — Rule applicable — Son’s 
daughter's son v. sister’s daughlei — Balambhathi , 
value cf. 

The list oL bar.dhus given in the text of the 
Mitakshara is merely illustrative and rot exharr.* 
tive; nor does it indicate anything more then Ibis 
that the alma bandhus are to be prefeirtd to Ihe 
pitri bandhus and that the pitri bandhus are to te 
preferred to the matri bandhus. Subject to this, 
propinquity to the propositus is practically the 
sole test of preference between bandhus. 

Among bandhus of the same clasp, however, 
and of the same degree of nearness to the propesi¬ 
tus In the same branch, the males are preferred to 
the females, and it is doubtful whether the pre¬ 
ference of the males over the females can be 
tarried further. 

It is a recognised way of determining the nr air.i : 6 
of relationship to see how far each is removed 
from the propositus, and in the absence of cj y 
other consideration justifying a differential treat- 
ment that would be the only means of determining 
it. 

In the ease of bandhus equally removed from the 
propositus, however, one in the direct lire of 
descent should be preferred to one in a collate ail 
line. 

A son's daughter's son is a preferential heir 
as being a nearer bandhtt than a sister's daughter, 
though they are both equally removed from Ihe 
propositus. 

Though the Bnlambhatti is useful ns aiding 
the interpretation of the Mitakshara the views 
propounded therein cannot be accepted vvjlh* 
out due caution and examination; for instance, 
the position assigned to the sister’s daughter 
in the Balambhatti cannot be properly accepted. 

P dattatRaya Bijimrao Sabnis V. Gangabai 
Ganesh BhaT, 24 Eom. L. R 60; 46 B. 54 *; (*922) 

A. I. R- (B.) 321 1 " 

- Widow— Alienation — Necessity — Inade¬ 
quacy of price. 

Where a Hindu widow alienates a poitien 
of her husband's estate for necessity, then unless 
the difference between the true price of the prop¬ 
erty alienated and the actual pnee paid Ly 
the alienee is particularly inadequate, the sue 
oueht not to be set aside. A reasonable allow r 
ance ought to be made for the difference rn puce 
in favour of the alienation. B CEANPAsAjA 
PUTTAPPA V. C BAN BAS AVA MaZ ZAPPA, 25 BOBl. L. 

R. 1078; (1924) A. I. R> (B.) 170 
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- Widow — Surrender—Device to share estate 

between widow and reversioners, validity of — 
Estoppel. 

By an arrangement between tile widow and 
reversioners of a deceased Hindu, the latter's 
estate was divided up between one of the rever¬ 
sioners and a relative of the widow, the plaintiff, 
another reversioner being compensated by the 
execution in his favour of a promissory note to 
be met out of the income of the estate ; 

Held, (1) that the arrangement between the 
reversioners and the widow was not a bona fide 
surrender with the assout of the reversioners to 
which effect could be given; 

(2) that the plaintiff was not estopped from 
questioning the arrangement. M PEduiVkerayya 
V. KoKUMANU TlUUPATIRAYVDV. (»92j) M. W. N. 

679; (1924) A. I. R. (M) 177 ' 58 

Inam Register— Title-deed— Grant of ir.am—Deva- 
dayam —"For the support of the mosque"— 
Public endowment. 


An inam statement is only a statement mode by 
a party to thi inam inquiry and is merely an as¬ 
sertion of his alleged title before a Tribunal which 
has to decide it. But the Inam Register embodies 
the result of tile finding of the Inam Commissioner 
based partly on the statements put in by the 
parties and partly on other evidence and is 
entitled to greater importance. 

Where the Inam Register described an inam 
as Devadayam and the purpose of the inam 
grant was given as for the support of the mosque 
and there was no other document of title : 

Held that, prima facie, the endowment was a 
public endowment for the mosque. M PiR Pack A 
Saheb v. Mohammad Ruhimuddin, 19 I<- w. 1 74 : 

46 M. L- J- 245: (1924) M. W. N. 217 777 

Inam rights— Grant, construction of—Assess- 

msnt, exemption from — Covenant, whether runs 
with land — Successor-in-title of grantor, whether 

liabe. 

The predecessors-in-title of V** 
made a grant in favour of the plaintiffs fathc 

which contained the following clauses: 

“x. Exemption of the assessment of the said 
lands has been made in favour of you and your 

he i fS In case there is any obstruction in respect 
of the inam and you have occasion to pay the 
assessment, the said sum of assessment will be paid 
by us without reference to each other. 

The village authorities recovered the assess 
meat from* the plaintiffs and the latter sued to 
recover the sum from the defendants 1 

Held that the grantors had made a gift to 
the grantee not only of their occupancy ngh in 
th“ land, but also of the inam rights winch they 
had in connection with the land, and had grant¬ 
ed for all time the exemption of assessmen 
the lands to the grantee and his descendants, 
° (iftllatthegrautee's right ran with the land 
and the inamdars for the time being were liable 

C t 0 JXe^uent having been recovered 

‘ |rom the plaintiffs for the benefit of the defendant 


Inam rights — coucld. 

the latter were personally liable to re-pay the 
amount to the plaintiffs. B RamCHandka 
Madhayrao r. Trimbak Shridhar, 25 Bom. L-R- 
1074; (1924) A. I. R. (B.) 152 562 

income Tax Act (VII of 1918 ), s. 3 ( 1 ) — Income 
accruing and received outside British India- 
Directors and share holders controlling business 
from British India—Income whether liable to 

assessment. 

A Company having its head office in BcJlary 
in the Presidency of Madras carried on a factory 
in the Territories of the Nizam of Hyderabad, 
outside British India and the actual business 
operations of the Company were conducted there. 
The Directors and share-holders of the Company, 
who controlled the business, diiected the policy 
examined the accounts and issued the dividend 
warrants, were in British India. vSome money 
was received at Bellary for the purpose 
of office expenditure and some money also 
for the payment of dividend ^variants, al- 
though the dividend warrants issued to share¬ 
holders were expressed to be payable outside 
British India. The Company was sought to tie 
assessed to income-tax in Madras Presidency 

on its profits i ... . 

Held, that the profits of the Company did not 
accrue or arise, nor were they received, in British 
India within the meaning of section 3 t 1 ) ot 
the Income Tax Act of 1918 and the Company 
was not, therefore, liable to be assessed to in¬ 
come-tax on its profits. 

1 ,1 re Aurangabad Mills, Limited, 64 Ind. Cas. 
9; 45 B. 1286; 23 Bom. L. R. 570; Secretary to 
the Commissioner v. Ramanathan 53 

Ind. Cas. 976; 43 751 ( 1 9 1 9 ) W* S ‘ 

10 L. W. 570; 37 M. L. J. 663; 26 M. L. T. 44/, 
(F. B.), Sunday Das v. Emperor, 77 I“d- Cas. 
616; 3 L. 349; ( 1923 ) A. I R. (L) 14. followed. 

per Oldfield, J— The identity between the 
share-holders and the Company is immaterial, 
where the assessment sought to be imposed is 
of the income of the Company as distinguished 
from that of the share-holders m their individual 
canacitv. Even the payment of dividends to the 
share-holders within British India would be nothing 
more than the distribution of income which had 
already accrued outside British Indiaj and was 
payable as of right in accordance with the ar¬ 
rangement bv the Company to the share-holders 
only outside' British territory. M Sf.CRKIARY 
BOARD OF REVENUE (INCOmE-TaX), U AURAS 

t^ipon press and Sugar Mius Co-» l/n>., 4 ° 
i: T. 5*31 17 E. W. 584: (1923) M. w. N. 321: 32 
M. L* T. 3 ° 6 ; (1923) A - !• R - ( M ) 574 - 4 6 M - 7^6 


__ 3 3(1)— ''Received," meaning of—Money 

received outside British India and transmitted to 

British India, whether received m British India— 
Interpretation of Statutes—Fiscal Statute, princi¬ 
ples applicable to. 

The subject is not to be taxed without clear 
words to that effect, and in a case of doubt the 
Courts should always lean against the con¬ 
struction which imposes a burden on the sub¬ 
ject, 
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It ,i. peisou sought to be taxed comes within 
the letter of the law he must be taxed, however 
geeat the hardship may appear tc the judicial 
mind to be. On the other hand, if the Crown 
seeking to recover the tax, cannot biing the sub¬ 
ject within the letter of the law, the subject is 
tree, however apparently within the spirit of 
the law the case might otherwise appear to 
be, 

Au equitable construction is not permis¬ 
sible iu tne case of a taxing Statute where the 
Court should simply adhere to the woid.s of the 
Statute. 

Partington v. Attorney-General, (1S69) 4 H. 

L. 100; 38 U. J. Ex. 205; 21 L. T. 370, relied 
on. 

The word ‘‘receive’’ implies two persons, the 
person who receives and the person from whom 
he receives. A person cannot receive a thing 
from himself. 

Where a person after receiving money outside 
British India brings it into or transmits it to 
British India, the money thus transmitted can¬ 
not be held to be income received in British India 
within the meaning of section 3 (i)of the Income 
Tax Actof 1918, L SdjjdarDAs v. CoEEEctor of 
GujrAT, 3 L. 349 ; (1923) A. 1 * R- (h.) 14 616 

-s .3 ( 2 ) (viii )—Exchange profits — Assess¬ 
ment to Income tax—Casual profits. 

A Nattukottai Chetty carrying on business 
in Madras aud elsewhere as Banker and money¬ 
lender rem tted from Madras sum* aggregating over 
four lalais of rupees to Penang tnrough nis banking 
agents, such sums being in vested there in Straits 
Settlements dollars and ultimately -reconverted 
into rupees and remitted back to Madras. The 
remittances were made on eight occasions and the 
re-transfer to Madras on thirteen occasions. Owing 
to llactuations of exchange between dollars and 
Rupees the Chetty made a profit of consider¬ 
able amount on the transactions, and was assisted 
to income-tax. These dealings in exchange 
had become part of the asst.sste’s general Bank¬ 
ing business: 

Held, tjiat the income, not being receipts arising 
from business of a casual and non-recurring nature 
was rightly assessed to Income-Tax. 

In Considering whether a case comes under 
section 3 (2) (vm) of the Income Tax Act, receipts 
of a casual and non-recurring nature are only 
exempted when they are not receipts arising 
from business. The question to be considered 
is wnether a particular receipt is properly brought 
into account or omitted in carrying the profits 
of a business. If the transactions form patt 
of the ordinary business of the assessce, the pro¬ 
fits or losses must be brought into account. 
But if the transactions are outside the scope 
of the ordinary business of the asstsste, thty 
need not be brought into account. The ques¬ 
tion is one of fact in each case whether the trans¬ 
actions torm part of the orelinary business or 
not. M Secretary, Board of Revenue v* 
ARONACHeUAMCHETTIAP, 18 776: 4 5 M. JL. T 

707: 3 U* u T. 119; (I 9 2 4 ) A; I. R. tk ) 208 1 47 


-7-- s- 9 —Business profits, assessment of—Firm 

doing dual business—Adjustment of profits and 
losses—Asscssee disputing correctness of assess¬ 
ment — Expenses, deduction of. 

Where the business ot a firm assessed to 
Income Tax is carried on in_ part by engaging in 
partnership w’th other firms and the subsidiary 
business so engaged in is connected with tlie main 
business and is a proper employment oi the* 
As^essee’s capital and labour, for the purpose of 
assessment of income-tax, the subfidialy business 
thus carried on can be treated as part of the 
main business of the firm and loss incurred 
therein may be set off against profits made 
in the main business. 

Under section 9 clause 2 fix) of the Inrcinc 
Tax Act, the expenditure incurre d in employing ac¬ 
countants and lawyers in disputes between tfce 
as.sessees aud the Government as to the amount of 
excess profits duty payable and inarriving at il.e 
taxable income is not strictly “for the purpose of 
earning profits ” and is not a legitimate ellcwsr.ee 
for deduction in arriving at the taxable income 
of a later yc ar. M Secretary Board of revenue 
v. Munis ami Chetty, 18L.W. 7(2; 45 Af. L - J. 

711; 33 M. U.T 122; (1924) A. I. R. (M.J 205 39 

- 8 - 12 ( 1 ). See contract * Act, 1872, ss. 

239, 253 6 E 9 

Income Tax Act (VI of 1922)» 9.1C— Assesses doing 
dual business — Adjustment of profits and losses. 
Under Hu In com- -Tux Act win n a per? on car. ies 
on two different tra' : e> ore inc.iviuv.allj and the 
other as a member of an unresist end firm, he is 
entitj. d to set off the loss incurred by him in 
respect of tin pari in r: 1 ip trade against the profits 
lira k by liim in his incixidr.al trade . 

The word “aiiy” in the words "any I'll inet”in 
section 10 of tin Act m< an? not “each" but "etch 
ami ev, rv ” M Commissioner of Income-Tax, 
Madras v . ARUNacoeli.au CHeTTjAR, 46 M. L. J. 
68; 19 I/- W. 125; (1924) M. W. N. 326; (1924) A. 

I. R. (jj) 474 772 

Incian Councils Act, 1881 . f 24 & 25 Vic fC) 67 ), 
s. 22. bee Divorce Act. 1869, ss. 2, 7, 22 654 

Injunction. See Trade 3 Iark 1(3 

Insclvincy. See Conversion 5 E 0 

Hindu joint famuy — Co-parccntr, interest 


of, whnhcr > assess to Receiver. 

A member of a joint Mit^hshar.i family has r.o 
interest in the family proputy which is capalle 
of pasting to a Rtuivir upon insolvency, pat 
Sant Prasad Singh v. Sh f .odut Sinch, 2 Pat. 72 j; 
(1 ij2 4 ) A. I. R- (Pat.) 259 669 

. . ■ - ■ Court, duly of—Question of title. 

It is always desirable lhat a question of para¬ 
mount title raised in insolvency proceedings 
should be decided by the Court and not by the 
Receiver. Pat Sant Prasad Singh v. Sheodut 
Singh, 2 Pat. 724; (1924) A- 1 . K.lPat.) 259 £69 

Interest, future—Discretion of Court — Appeal, 

second—Interference by High Court• 

The award ot future interest is diserretionary 
with the Court a n d where this discretion has 
exerdsed by the lower Appellate Court by disallow¬ 
ing future interest, the High Court will not >*+ 
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terfere iu second appeal. L Muhammad A si, am l\ 
Jodh Sing a. (1923) A. I. R. (I.) 513 416 

- rate of. 

The rate of interest recoverable from a judg¬ 
ment-debtor is dsterm n*d u >t by the purpose 
for which the money is applied but by the market- 
rate prevailing at the time. Pat Dui.uix So'’A 

Kucru Bibi ale Fatima 157 

Interpretation of Statutes. See Income Tax Act, 

1518, s. 3(0 616 

——— Intention of Legislature,. 

In interpreting a Statute it is not for the Couit 
to speculate as to the intention of the Legislature 
if taut intention has not b.en carried into t fleet 
by tie language used. L Gob lx n Das v. 
XisHoRE, 4 L- 367.' 6 h. L. J. 25; (19-4) A. I. R. 
(L) 65 409 

- Retrospective effect ; 

No Statute must be construed so as to have 
retrospective ope rat on unless such construction 
appears very clearly in the terms of the Act or 
arises by lie 'cssary and distinct implication, uoris 
a Statute to be construed so as to have a greater 
rcrtrospeclive operation ihan its language renders 
n ; cessary. Even in construing a section which is 
to a certain extent retrospective ,the maxim ought 
to be borne in mind as applicable whenever the 
time is reached at which the words of the section 
cease to be plain. 

Un'ess from the language a contrary effect is 
clearly intended every Statute which tikes away or 
impairs vested rights mast be presum' dnot to have 
a retrosp ctive operation. N- LAH1NI v. BAT.A, 
18 N. L. R. 85; (*922) A. I R. (N.) 227 798 

Jurisdiction, meaning of—Existence and exercise of 

jurisdiction, distinction between. 

Jurisdiction, in relation to the proceedings 
of a Court means the authority of a Court to decider 
a particular cause or matter. Where the authority 
exists, the proceedings are binding on the parties 
until set aside by some process known to the 
law. They cannot be set aside or disregarded 
in a collateral proceeding. 

There is a fundamental distinction between 
existence of jurisdiction and exercise of jurisdic¬ 
tion. Those proceedings only can be denared null 
uud void and, therefore, disregarded which have 
been conducted by a Court not naving an authority 
to conduct them ; but where the complaint is 
as to the mode in which the jurisdiction has been 
exercised, the appropriate procedure provdied 
for the removal of the grievance must be pursued 
if the complainant is to have any remedy for tho 
injury done or supposed to be done to him. 
Pit J A^DioUW-VR NaRAYAN V. MUHAMMAD HaZIQ 
Hussain, 11924) Tat. 142 851 

■ ■ , question of, abandoned in Trial Court, 

whether can be taken in appeal. 

A qu-s>iijnoi jiuLaicd-m depending on undisput¬ 
ed facts can be raised iu appeal thougn it was 
abandoned ia ib- T»iii Court. C RajendRA 

Narain v. SaTISSCBAxdra, 50 C. 948j (1924) A. 

h R. (C.) 233 795 


Jury trial— Charge to Jury—Right of filial*, 
defence, failure to Cxp'oin, effect of — Misdirection 
— Charge by angry crowd — Right of pi i: ate 
defence. Client of—Pc n al C dc (Act XL V of 
I 860), s. 1 uo . 

Wli r in explaining section ino of the Penal 
Code to th< Jury tin Sc . ions J ud.ee failed to exp’ain 
that an appr hem ion of grievous hurt would also 
confer a right on the accuse 1 to cause d« ath in the 
exer< i-e of the light ot private defence: 

Held, that the omission amounted to a terious 
misdirection. 

When a person is set on by any angry ciowd end 
there is apprehension of death or grievous l ull 
b iug cam d the- only remedy is the dra: t icon' of 
shoot j.-g to kill in tho fir.-1 in.-lance, as anytljng 
less ic Jik. ly to increase tlic fury of the crowd. 

An angry crowd is the more dangerous because 
persons composing jt will commit crimes j< inl.y 
that th y would never commit iw i\ideally. C 
Mahomed Yunus v. Emtiiror, (1923. a. I. r. 
(0 ) 517: 50 C. 3 »«: 2 5 Cr L. J. 467 819 

Kabuliyat construction of. See Bengal Tenancy 
Act, iSSs, s. 7 954 

- See BENGAL TENANCY ACT, 1885. ss. 

ioo, 167 1044 

Land Acquisition—Toka land—Rales of assess mi >U 
and capitalisation. 

Where Toka lands are being acquired 
Toka tenants are entitled to some consicU ration 
in fixing the rate of assessment on the value ar.d 
the rate at which it should be capitalised, and they 
are not to be treated as if on the expiry of the 
period of their leases they would be rack-rented 
off their lands. B Government of Bombay v. 
KHANdERAO RA.MCHANDRA 1 ALl'AIiIC, 25 B0111. L 
R. 79 j; (1923) A. 1. R. (B.) 417 137 

Land Acquisition Act (I of 1894 ), ss. 20 , 31 — 

Apportionment of compensation—Secretary of 
Stale, whether parly—Parties interested. 

Under section 20 (c) of the Land Acquisition 
Act, the Secretary of State is only interested in 
the amount of compensation which the Colie etc r, 
or the Court, on rcfctcnce by the Collector, 
awards. He is not interested as a party in 
the distribution or apportionment of the 
compensation. His interest ceases wh' n 
he has placed at the disposal of the Couit the 
total amount of compensation. Any dispute 
as to the distribution or appoitionm nt ct ihc 
amount must be fought out between the patties 
who claim a share in the compensation. A 
Sanwal Das v. Secretary of State, 20 a. L* J. 
O04; (1922) A. I. R. (A ) 438 112 

- ss. 23 , 24 - Compensation, assessment of 

—Special value, whether can be taken into account 

— Agricultural land assessed as building site _ 

Trees, value of, whether can be allowed. 

In determining the amount of compensation 
payable for the compulsory acquisition of i & ud 
by Government under the Land Acquisition Act 
the correct principle to apply is to assets the market 
value of the property not according to its present 
di-positiou but as laid out in the most lucrative 
and advantageous way in which owners could 
dispose of it. Iu assessing the market value of 
land used tor agricultural purposes, the Court must 
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Land Acauistion Act—-conoid, 

take into account its adaptability for building 
purpo < s and such other beneficial purposes to 

lv'r 1 h it can be applied. . . , 

If, however, the special value exists only lor 
the particular purchaser who has obtained power 
of compulsory purchase it cannot be taken into 
consideration'in fixing the price. But when the 
special value exists also for other possible 
purchasers, the owneris entitled to have this cle- 
m nt of value taken into consideration. 

The Oueen v. Brown, (1867) 2 O. B.630; s6lv. J* 

O B T2 2 In re Lucas ana Chesterfield Gas and 
Water Board. (1909) 1 B.i 6 at pp.30, 31; 77 
l T K B. 1009. 99 L. T. 767; 7 - J- P- 437 : 6 L 1 
C R 1106- - 4 T. L. R- 858, In re Bwllfa and 
MerthyrDaWSteam Collieries {1*91),Limited andthc 

R 6-7 iS'r.L- R- 60 - 1 .Wernicke v. Secretary of 
S'a '/for India, 2 Ind. Cas. 562; 13 C. W N 1046 at 

8?tUfcrstf 

fV-i f)"77B. “T.Arof as % IJ 

J ? d ‘ X o' 1870; Munji Khelsey, 15 

bT- 9 8 In^ Bee. (N. S.) 189 and Raghunath Rao 
c:t?v,iavv of Slate for India , 60 Ind- Cas. 1S7: 
J: £ W m; 39M-L J- 6*3: (^o) W. N. 759: 
28 il.B.T. 3971 44 M. 264, considered and 

ap ?Vbe« agricultural lauds ate valued as building 
rites the claimants ate not entitled to ask that the 
trees standing on the lands should be separately 

s J?USK? S& “ M 

G82; 33 M. L. !• 4 8 

Landlord and tenant. Sc* Transfer of Pbop-- 

EK'CY AcT, 1882, S. 113 

'_ Agricultural lease—Tenant, whether en- 

to cut trees planted ly hi ms el/--Transfer 
“f Pro bertv Act II V of 18S2 ), ss. 108 (hi, i 117. 

the land of t h J tenancy with the petnnssron 
? the landlord, may be cut and removed by the 
5 * r Aurine the continuance of Ins tenancy. 0 

™u a " Kpkmancap Sikgh, 2 5 O. C. i8j| 

(1922) A 'w/jy.ff.ferlhlc occupancy holding trars- 

fWI-fS^t-KabnHyat ‘executed ^/avourof 
1 jerre y -6^ { n occupation—Landlords 

right tore-enter—Abandonment Cr . fTni 

landlords title—Ctnissin to pay rent whether denial 

A mew transfer of a holding by a raiyat of a 
non-transferable occupancy holding, 
any other consideration does not give the landlord 
l light to reenter if the tenant, transfeior, ac- 


Landlord and tenant—condd. 

tually regains in occupation of the land . There¬ 
fore, if the raiyat exetutes a kabuliyat in favour 
of the transferee and does not repudiate tke 
relationship of landlord and tenant between him¬ 
self a-id the original landlord, and nor does he ex* 
press his unwillingness to pay rent to the original 
landlord, the latter is not entitled to recover 
khas possession of the land* 

A mere omission to pay rent Is not a denial 
of landlord's title. C Moymatha Kpmar Ray 
v. JosAnA LAI. Pr.ppER, 28 C. W. N. 300 551 


- Rent — Abatement, uniform and constant 

.— Presumption—Apportionment of abatement. 

A Court is always anxious to find a legal origin 
for acts when it finds that they have been consist¬ 
ently spread or exercised over a long series of years. 

Where it is found that there lias been a constant 
and uniform deduction from the rent of certain 
holdings on the ground of loss of pasturage, the 
Court may presume a legal origin ?or the deduc¬ 
tion. In such a case there is nothing illegal ou 
splitting up the holdings for the landlord and the 
tenant to agree to an apportionment of the deduc¬ 
tion to different holdings. B KkISH-NALAi, 
Ckuniiai v. Dhirajeae, Navniteai,, (* 9 2 3 ) A. I. 

R. (B ) 359 

_— Lease, construction of—Lease for erecting 


buildings — Presumption — Permission to erect 

buildings — Estoppel. , 

Where a lease granted for the purpose of erect¬ 
ing buildings does not mention any particular 
term, but the erection o i pucca buildings is mace 
subject to the permission of the landlord, tfce 
inference is that the lease is meant to be of a 
permanent character and not merely from year 
to year. But even if such a lease is to be 

construed as one from year to year it would 
be converted into a permanent lease where the 
lessor actually grants permission to the lessee for 
the erection of pucca buildings. Pat Forbes 
V Hangman Biiagat, 1 P* L. R* W 4 P* J- 
414; 2 Pat. 45 *: ( x 9 * 4 ) A - !• R - ( pat ) 88 

Legal Practitioners Act (XVIII of 1879), s. 18— 

Pleader paying client’s money to his relation — 
Neglect of duty—Grossly improper conduct. 

If a Pleader withdraws his client's money from 
Court at the instance of a relation of bis client and 
oavs the same to that relation without satisfying 
himself but assuming bona fide that he had authority 
from the client to instruct him to withdraw the 
money and to receive it, the Pleader is guilty of 
no elect of duty both towards the Court and 
his client but he is not guilty of grossly impioper 
conduct in the discharge of his professional duty. 
C Emperor v. BiiubnEswak Nag, 25 Cr. 

3 25 

__ 1 4-Legal practitioner taking employ¬ 
ment without permission of High Court— on- 
tempt of administration of justice — •MUtonmuct. 

A legal practitioner who accepts employment 
as a Professor in a College without ibe P e m £ 
sion of the High Court, contravenes the rules 
framed by the High Court to regulate the con 
duct of legal practitioners and renders 

liable to the disciplinary jurisdiction o| Cow**, 
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Legal Praotitioner* Act— coucld. 

It is misconduct on the part of a legal prac¬ 
titioner to publiclv declare that he owes no 
allegiance to Britisn Courts and has no faith in 
British Justice. That aKgal practitioner should 
publicly seek to bring into contempt the adminis¬ 
tration of justice with which he ia intimately 
connected, cannot be tolerated. C Empercu r. 
Bimm.anandaDas Gupta, 3s C. 1,. j. 35; (1024) 
A. I. R. (C.) 329; 25 Cr. I,. J. 52 2 986 

Liters Patent Appeal— Point not ra sed before 
Single Judge, whether can be taken. 

A print not taken before the Judge in Chambers 
Cannot be agitated in an appeal under the Letters 
Patent against his decision. L Ram Singh v. 
Waryam Singh, 5 L-L- J- 4 3 >J (1924) A. I. R. (L.) 
251 585 

Letters Patent (Bom.), cl. 12 . interpretation of — 
Partition suit—Portion of property outside Court's 
jurisdiction—Grant of leave—Discretion of High 
Court. 

Clause 12. Letters Patent (Bom.), contains 
no territorial limitation as to the situation of 
immoveable property outside the local limits of 
the original jurisdiction of the High Court which 
has power to grant leave in a partition suit if 
a part of the prooerty is situate within >Uch 
limits and under the circumstances oi the case 
it is appropriate to do so. 

In a ouit brought by a person claiming parti¬ 
tion of prop rty situate in British Incia, appli¬ 
cation ms.de by the defendant asking lor leave 
under clause 12, Letters Patent, to file a counter¬ 
claim for parti i>n D f the properties outside 
British Iudia cannot be granted, where the 
chances of the parties being willing to parti'ion 
the property, in case the Court pas.^es a p.irti ion 
decree, appear to be remote and the leave if 
granted would defer the final dot i-ion of the 
points at is. ue between the parti, s. 

Per Macleod, C. J. —Where part of *he property 
lu a partition suit is outsi le Bri.ish India the 
Courts would be slow to grant have, so that the 
High Court could extrei.-e jurisdiction over such 
property as undoubtedly difficulties would ari-c 
iu ex.cution of any decree that might be passed 
in the suit uide s all the parties were agreed 
that the Courts should exercise jurisdiction ani 
that they would assi.-t in earrying out the terms 
of the decree that would be passed in the suit. 
B OoVlNDl^AIf BANSlhAI. V. BAXSlLAT, MotILAI,, 2 
Bom. L- R-- i° 49 ; 4 6 B - 249 934 

Letters Patent (Lah.), Cl. 10 —Judgment refusing 
to entertain appeal — Respondent, whether can 
appeal. 

A person cannot be said to be aggreived by a 
judgment dismissing an appeal preferred against 
him and is not, therefore, entitled to prefer an 
appeal against the judgment under the Letters 
Patent. L Gopai. Das i\ Zainai.a Bibi, (1923) 
A. I. R. (L 0 504 . 477 

-- (Lahd, Cl. 10 —" Judgment ,” meaning 

of—Interlocutory judgment—Order refusing 

stay of execution — Appeal. 

The term "judgment" in section 10 
of the Letters Patent (Punjab) includes an 


Letters Patent —conoid. 

interlocutory judgment which decides, ;o far as 
the Court pronouncing such judgment is con¬ 
cern <1, whether finally or temporarily, any ques¬ 
tion materially in issue between the- parties and 
directly affecting the sul>jett-matte r of the 
suit. 

The order of a Single Judge of the High Ce.i.it 
refusing to .stay execution of a decree, which is 
under appeal to the High Court, is a "judgment" 
within the meaning of the term in clause 10 of 
the Letters Patent (Punjab) and is appealable, 
L Bai.ri Das JanakihAs e. Mathaxmai., (1022) 

■ « / _ v « ' 


A. I. R. (L.) 185 327 

- (Ran), els. 28 36 .—Transfer of case. 

See Crimixai, Prockov rk Com-:, 1S98, ss. 

439.526,528 ggg 

-(Ran.) cl. 34 , applicability of. See Civir. 

Prockdi rp, Cole, 1908, s. 98 385 


Limitation Act (IX of 19 C 8 ). s. 5 — Appeal filed 
before Commissioner within lime—Cioss objeiticr.s 
raising question of proprietary title—Appeal 
relumed for presentation to District Judge — 
Dilay, whether can le excused—Sufficient Cause. 
Au appeal was filed beiore the Coiniui siomr 
from an order of an Assistant Collector in 
which no question of title was raised. The 
appeal was within time if it lay to the Com¬ 
missioner, it was not within time if it lay to 
the Court of the District Judge. On notice of 
appeal being served on the respondents they 
filed cross-objections which raised a quesriou 
of proprietary title. The Commissioner there¬ 
upon returned the appeal and the cross-objec¬ 
tions to the parties to be filed before the 
District Judge, which was done. It was object¬ 
ed that the appeal was barred by time inas¬ 
much as at the time it was presented to the 
Commissioner the period of limitation for filing it 
before the District Judge had already expired: 

Hr Id, that the appeal having in the first 
instance been properly filed before the Commis¬ 
sioner, and the latter having been deprived of 
jurisdiction to hear the appeal by tiro action 
of the respondents in filing cross-objeeticns 
raising a question of proprietary title, this was 
a fit case for extending the limitation for pre¬ 
senting the appeal to tile District Judge under 
section 5 of the Limitation Act. A 1 ‘IIAGWan 
Das v. Moiiapbat Shah, (1923) A. I. R. (a.) 170 

955 

—-S. 5 —Appeal filed in wrong Court—Time 

spent in wrong Court, whether can be allowed — 
Bona fide mistake. 

Where time has been spent in prosecuting an 
appeal in a wrong Court owing to a bona fide 
mistake of Counsel as to the jurisdiction of that 
Court, such as could be made in spite of the 
exercise of due care and attention, the 
period so spent may under section 5 of the Limi¬ 
tation Act be excluded in computing the period 
of limitation for the appeal. But this indulgence 
will not be granted in a case in which the mistake 
is such as could have been discovert d by the exer¬ 
cise of due care and attention. R Tin TinMyo 
v Maunc Ba Singh, i R, 584; (1924) A. I, R. (R.) 
148 385 
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-s. 0. See Civil Procedure Code, 1908, 

O. X XX, r 1 476 

.-— s- 10, Sell- I. Arts. 166, 181 —Civil Pro¬ 

cedure Code ( Act V of 1908', s. 47, O. XXI, 
Y% 90 — Execution of decree—Sale , application to 
set aside — Limitation — Fraud , application based 
on —Burden of proof—Sale proclamation—Mis - 

statement of value, whether fraud. . 

Article 181 of Schedule I to the Limitation 
Act applies onlv to applications for which no 
period of limitation is provided elsewhere in 

the Schedule. . , 

All applications for setting aside a sale in 
execution of a decree under the Civil Procedure 
Code are governed by Art. 166 of Schedule 
I to the Limitation Act, even though the 
ground for setting aside the sale should be 
fraud or any other reason, and the effect of the 
Article cannot be evaded by merely stating 
in the application itself that it is brought 
under section 47 as well as under O. XXI, r. 90 
of the Civil Procedure Code 

Under Art. 166 of Schedule I to the Limitation 
Act the period ol limitation for an application to 

set aside an execution sale runs from the date of 

the sale unless the knowledge of his right to apply 
was fraudulently concealed .tom the applicant 
A mis-statement by the deer, e-holder of the 
value of the property in the sale proclamation 
does not necessaiily constitute fraud. Pat 

RAMDHURI CnownnuRi V. Df.onandan P r ^ s ai> 

SftcH 3 P. L.x. 501: (t 9 * 2 ) pat- 269; 4 u. P L. 
r! (Pat .) 71; (1922) A. I. R. (Pat.) 3 °/» iP * l 9 * 
X 8; 2 Pat. 65 957 

_ g . 12. See Civil Procedure Code, 1908 

O. XXX 11 T, rr. 2, 5 908 

__ c 12 —Extension of time for appeal— 

Different applications for copies of judgment and 
decree—Application for copy of one document 
within time extended by other, validity of. 
Applications for copies of the judgment and 
the aecree must be made before the expirj o 
time for filing the appeal so as to obtain extension 
of time under section 12 of the Limitation Ac . 

There is, however, no obligation app l " 

Hut to file the applications at one and the same 
time | and applications made at different 
times will entitle the appellant to take advan¬ 
tage of the time spent to obtain copies of b$ 11 i 
the iudgment and the decree. 

If the time requisite for obtaining copy of one of 
th°se documents extends the time of hmitalion, 
then the application made for obtaining a»pyof 
the other document, after the time originally fixed 
for filing the appeal under the Law of Limitation 
but before the extension of time allowed by 
reason of the time required for obtaining copy ol 
one of these documents expires, will entitle tne 
appellant to extension of time rrquir* d for obtain- 
ing copy of the other document. Pat Jadunandan 
Sahay v. Hanuman Sauay, u 923) Pat. 235; 4 P* 
L.T. 619; (1924) A.LR. (Pat.) 113 „ . 401 

- a . Soh. I, Art 182 — Execution of 

decree — Stay\>f execution—Proceeding struck off 
—Right to revive proceeding — Limitation , 


Limitation Act, lfiOS-^coutd, ^ 

Where execution of a decree is stayed at the 
instance of a stranger and a pending execution 
proceeding is consequently struck off, the right 
of the d. cree-holder to continue the proceeding 
struck off is revived from the date on which the 
stav order is cancelled or becomes inoperative. 

A Mahammad Hadi t-. Deb 1 Prasad, (1923; A. I. 

R. (A.) 6v.o 871 

_ s. 19 — Civil Procedure Code ( Act V of 

1903), O. VIII, r. 5—Mott gage e constituted 
executor of mortgagor's Will—Probate application 
—Reference to existing mortgage, if acknonledg - 
meat of liability—Plaint with recital of mortgage 
and amount due—Admission in written statement 
as to execution of mortgage—No further reference 
— Admission or acknowledgment of subsisting 

liability. 

Where a mortgagor by her Will appointed the 
mortgagee himself as htT executor and the latter 
iu applying for Prolate included the mortgage- 
debt in the schedule.of llabilitif si 

Held , that this amounted to an acknowledg¬ 
ment of liability so as to save the barof limltafL n 
under iection 19 in a suit by the suceessor-in- 
iuttrest of the mortgagee to enforce the inort- 
g ige. 

Whore a plaint recited the execution of a 
mortgage by the defendant and staged a particular 
sum as due for principal and interest, and the 
d fendant while admitting the execution of the 
mortgage male no reference to the allegation 
as to the amount due or to any discharge the u of: 

Held, (1) that under O. VIII, r. 5, of the Civil 
Procedure Code the legal effect of the written state¬ 
ment amounted to an imp.’it d admission of the 
existence of the mortgage-debt and the Jial ihty 
thereon at the date of the written statement and 
that the amount due was that stated ia the plaint 
and that it w a s immaterial that the admissi u o« 
liatalitv was not express but was implied under the 
rut;? by reason of the absence of any denial in the 
w'iticn statement; 

(2) that in any case looking at what was 
pleaded a n d what was being denied in the 
the indention of the defendant was to admit the 
continuance of the mortgage-debt at the date 
of the defence and that tne written statement 
was, therefore, an ackm wU’dgmt nt g 

lia> ility und f r section igofthi Limitation Act. 

Per Schvabe. C. 7-An a,minion to prevent 
the running of time under section 19 tne 
Limitation Act need not be in the full sense of 
the word an admis ion of the existence of li t* 
lity at the date oi the admission if the P ro PJ* "J* 

ference to be drawn from the adm.ssion wbich is 

made is that it w a s intended to represent 
d *Ali a th S e U ucte a D t g thc time of the •*%***£%% 

is claimed to be an admission must be looked at 
and then derided whetb- rtaeFroperitdertnee^o 
draw is that it was the intention to 

mi sion ot the then exi, tenoe cf the debt. 

Per Kirshnan, /.—In construing a wnt en sta 
ment. it is necessary to refer to the pin* » 
answer to which it Was filed. 
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Limitation Act, 1908— could, 


It is not a general rule that, whenever, a debt is 
said to have teen incurred at an anterior date and 
no statement is made that it has been paid off, we 
must necessarily draw an inference that that debt 
is admitted to he still subsisting at the date of 
the acknowledgment. 

A m re staumeut that a debt exided at one 
time without anything further is not suffi. ient 
to enable the Court to say that there is an 
ackn -wledgment of a subsisting lialiH’y even 
though the person who makes the statement doe* 
not go on to »ay that the liability has ceased. 
M Official Assignee of Madras v. Subramania 
Aiyar 46 M. L J. 1; 33 M. Iy.T. 235; 19 I.- W. 33*1 
(1924) A. I. R. (M.) 286 740 

. Sch. I, Art. 44 — Minors, suit against — 

Compromise by guardian ad litem— Suit by 
minor to recover property — Limitation. 


Where a suit is compromised on behalf of a 
minor by his guardian ad litem with the sanction 
of the Court, a suit by the minor to recover the 
property affected by the compromise must be 
brought within three years of his attaining 
majority. The minor cannot sue to recover the 
property by ignoring the Compromise altogether. 

Jj l'Hi Raj v. Kheausi, 22 P. W. R i 9 j 3 588 


___Alts. 74 , 75 - Instalment bond — 

Whole sum due on default — Demand, failure to 
m ike, effect of — Waiver — Limitation, commence¬ 
ment of. . 

Article 75 of Schedule I to the Limitation Act 
gives an option to the promisee ot a note or the 
obligee of a bond to waive the consequences of 
a default. Where no option of waiver is given, 
time b'gins to run from the date of default. 

The Statute cf Limitation runs from the lime the 
plantiff might have brought his action voltes he 
was subject to any disabilities specified in the 


Statute. . .. 

Where an instalment bond provides that it 

there is a default ot payment ot anyone instal¬ 
ment, interest shall be charged for the entire 
amount remaining due from the date of default 
without reference to subsequent instalments and 
that the aggregate principal and interest shall he 
paid on demand, on the making of a demand, 
after default has been made 111 payment of any 
one instalment, the whole amount becomes due 

and time runs from the date of the demand; but 

if no demand is made, the option given to the 
plaintiff is gone, and time begins to run in reject 
of each instalment as it becomes due. M 
PERlANAN CHETTY V. MARIAPPAN ASARI, (*9 2 3) 

M. W. N. 699; (1924) A. !• R - (M-) 3 IG 


__._Art. 120 — Hindu joint family — 

Sale by co-parcener—Declaratory suit— Limitation- 
A suit by a Hindu co-parcener for a declara¬ 
tion that an alienation of family property by an¬ 
other co-parcener is void abtnUto is governed 
bv Art. 120 of Sch. I to the Limitation Act and 
limitation begins to rim from the date on which the 
plaintiff comes to know of the alienation. O 
Dwakka Prasad v. Ram Dei. *° °- ^-J* 3 » 
jo O. & A. L. R* *991 (192 4) A * *• (°»> 


- Sch- 1 , Arts. 120 , 126 — Sale by Hindu 

father—Suit to avoid sale ly sen — Limitation. 

A suit by a Hindu son to get a sale of family 
property cffe« ted by the father annulled is 
governed by Art. i^6 and not by Art. 120 of 
Schedule I to the Limitation Act. L Gokha 
Ram v. Sham Lae, 3 L. 426; (1923) A. 3 . R. (L ) 
2 c8 * 174 

-- Art. 127. See Hindu Law 697 

-Ait- 134 . ■Ste Mortgage 737 

- Art- 141 applicability of—Ad vet sc 

possession—Burden of pi oof. 

Article 141 of Schedule I to the Limitation Act 
is inapplicable to a case where time had commenced 
to run against the last full owner, as in such a case, 
it continues to rim ami is not suspended or in any 
way affected by the mere circumstance that 
the owner is succeeded by a female entitled to a 
woman's qualified estate; after the statutory 
period has run out, all persons claiming through the 
owner are barred. 

Where, however, defendant’s posscriicn com¬ 
menced while a female was in possession, a re ver¬ 
sioner of the last full owner has twelve years from 
the death of the female to establish his right as 
heir to the last full owner. In such a case the 
burden lies on the defendant to prove that he lias 
a better title than the plaintiff. B Baxduhang 
WasudKo ChatE v. Basappa bin Shjpdappa 
GanicER, (1923) A - !• R * ( B ) 364 479 


--Arts. 142 , 144 —Possession and 

dispossession—Adverse possession—Burden of 
proof — Limitation — Partition—Suit to recovir 
excess area. . 

Where a plaintiff’s case is bared on the alle¬ 
gation that he is the owner of the land in dispute, 
and was in possession of it till he was dispossessed 
bv the defendant, it is incumbent on him, under 
Art. 142 of Schedule I to the Limitation Act, 
:o prove that he has been in possession of the land 
’vitfiin twelve years of the suit. When he comes 
:o prove such possession his paper title would 
:ome to his aid with greater or less force accord- 
11" to the circumstances established in evidence. 
tf°on the other hand, the suit comes under Art. 
[44 of Schedule I to the Limitation Act, it is for 
•he defendant to establish adverse possession as 

against the plaintiff. 

Plaintiff and defendant agreed to divide a ctr- 
ain Survey Number in equal moieties, and after 
the division each obtained possession of the area 
allotted to him. More than twelve ycais after 
the division it was discovered that defendant was 
in possession of a larger area than the plaintiff. 
The latter thereupon brought a suit to recover 
the excess on the allegation- that he had been 
n possession of it but had been dispossessed from 
t by the defendant four yeais prior to the suit ,* 

Held, that it was incumbent on the plaintiff to 
prove that he had been in possession of the area 
laimed by him within twelve years of the suit. 
B Kashinath Gyanoba KiklE v, Gakesk 
SitaRAM KUEKARNI. (*92 3) A. I. R. (B.) 3 G 1 

506 

_ —.- Art. 144 —Kbazi in am lands — 

Adverse possession against off.ee'holder t 
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Limitation Act. 1003 -contd. 

Win 'o K'. 1 ~i inam lands, which arc inalienable 
and iiiM> trtible, are held adversely to the 
offic -holder for more than twelve years, the perron 
in adverse possession acquires a prescriptive 
vide to the lands as against the holder of the 
office and his successors. 

per Hughes, J .—Where an alienation of lands 
appertaining to an hereditary office, is good 
for the lifetime of the alienor, limitation com¬ 
mences to run as against the successor not iroin 
the date of alienation but from the date of the 
alienor’s death. It is otherwise when possession 
is adverse from the start. M Najatii Ali.i v 

Mi jai-ar A 1,1,1, 45 M. L- J- 79 *; L. W- 887 

568 

- Sch. I, Art. 144 —Revenue sale, purchaser 

at—Suit to recover possession — Limitation, com¬ 
mencement of—Adverse possession—Delivery of 
possession, symbolical, effect of—Burden of proof. 
On the failure of an owner to pay the Govern¬ 
ment assessment, his estate or interest in the 
land is determined, and under a sale for arrears 
of revenue what is sold is not the interest of the 
defaulting owner but the interest of the Crown, 
subject to the payment of the Government 
assessment. Limitation, therefore, for a suit by 
the purchaser to recover possession only commences 
to run from the date of the sale. 

Surja Kanta v. Surat Chandra Roy, 25 Ind. Cas. 
309; 2o C. L. J . 503; 18 C. W. N. 1281; 16M.L. T. 
290; 27 M. L. J. 365; 1 L. W. 807; (1914) M. W. N. 
737; 16 Bom. h . R. 9-5 ( 1 *• ® ), followed. 

A person in adverse possession who occupies the 
disputed land without payment of rent to the 
defaulting proprietor, is bound to surrender 
possession of that land to the revenue sale pur¬ 
chaser when the sale is confirmed, and if the land 
is not so surrendered, he renders himself liable for 
mesne profits, as he unlawfully keeps the purchaser 
out of possession. 

Sashihanta Acharyya v. Sarat Chandra Rai 
Chaudhuri, 70 Ind. Cas. 6; 34 C. L- J. 4*5, 

followed. . _ . 

Delivery of symbolical possession does not 
in any way affect the possession of or gi\e 
start to a fresh period of limitation against 
persons who are not parties to the suit or 
execution proceedings. 

Juggobundhu Muhcrjce v. Ram Chunder, 5 C. 
584; 5 C. L. R. 54 8 ; 3 Shome L. R. 68; 2 Ind. Dec. 
(N. S.) 979 and Juggobundhu Miller v. Puruanioid 
Goss ami, x6 C. 53 °; 8 Ind. DeC - ( N * s ) 35 ° ( F - 
followed. 

Symbolical possession is sufficient to interrupt 
adverse possession when the adverse possessor 
is a party to the execution proceedings in which 
the symbolical possession is given; as regards 
persons not so parties, only actual dispossession can 
interrupt their adverse possession. 

Radha Krishna v. Ram Bahadur, 43 Ind. Cas. 
268; 27 C. L. J. 191; 16 A. L. J. 33 ; 23 M. L. T. 26; 

4 P. L. W.9; 34 M. L- J. 97; 7 L. W. 149;22 C. W.N. 
33 °. (*9*8) M. W. N. 163; 20 Bom. L. R. 5 ° 2 (P. C.), 
Satis h Chandra Sarkar v. Brojo Gopal Dutta, 46 
Ind. Cas. 104; 22 C. W. N. S07, Ramjan Mahomed 
V. Chunder Mohan Aditya, 7 C. L» J. 640, Doya- 


Limitation Act, 1908 —could; 

nidhi Panda v. Kelai Panda, 11 C. L. R. 395 . 

Narain Das v. Lalta Prasad, 21 A. 269; A. W. N. 
( 1 899) 56; 9 Ind. Dec. (n. s.) 88o and SuduUa 
Mridha v. Joyndbunnessa Bibi, 32 Ind. Cas. 703, 
followed. • 

The same principle applies to purchasers at 
sales for arrears of revenue. 

Mozuffcr Wahid v. Abdus Samad , 6 C. L- R. 539 
Mir Wazir-ud-din v. Lala Deoki Nandan, 6 C. L. 
J. 472, Dursan Singh v. Bhawani Kocr, 19 Ind. Cas. 
974; 17 C. W. N. 984 and Sahodora Mudali v. Sarbo- 
sobha Dasi [Kalin Chand Borc.f\, 27 Ind. Cas. 258; 
42 C. 638, 20 C. L. J.494; 19 < 3 . W. N. 103, follow¬ 
ed. 

A person in adverse possession of land whose 
title has not yet been perfected cannot Le re¬ 
garded as a defaulting proprietor for the purposes 
of arevenue sale.anel cannot, therefore, be affect¬ 
ed by a symbolical delivery of possession of the 
land to a purchaser at a revenue sale. 

BaikunthaNath v. Bas a nta Kumati Dasi, 3q Ind. 
Cas. 946; 23 C. L. J. 151; Aftar AH v. Brojendva 
KishorcRaj, 37 Ind. Cas. 252; 21 C.LJ. 60, Jitendra 
Kumar Pal v. Mohcndra Chandra Sarma, 37 Ind. 
Cas. 239; 24 C. L. J. 62 and Mohitn Chandra Deb* 
v. Pyari Lai Das, 39 Ind. Cas. 213; 44 C. 412; 25 
C. L. J. 99 ; 21 C. W. N. 537 followed. 

In cases governed by Art. 144 of Schedule 
I to the Limitation Act, if the plaintiff succeeds 
in proving a clear title, the burden lies on the 
defendant to prove adverse possession for the 
statutory period, and possession to be adverse 
must have all the qualities of adequacy, continuity 
and exclusiveness. C Jobeua Kuaiun v. TrJ.Si 
CHARAN Das, 36 Iy. J- 47 2 # (* 9 2 3 ) A. I. R. 
(C.) 82 564 

-- Sch. I, Arts. 144,148 — Mortgage — Redemp¬ 
tion by co-mortgagor—Suit by co-mcrtgagor to recover 
his share—Suit to recover property subject to charge 
— Limitation. 

Where one of several co-mortgagors redeems a 
mortgage, the other ^mortgagors can bring a 
suit for redemption against the redeeming mort¬ 
gagor within sixty years from the date of the ori¬ 
ginal mortgage. 

Ashfa'j Ahmad v. Wazir AH, 14 A. ij A. W. N, 
(1891) 21*11 11 A. 423J 7 Ind * Dec * ( N - s *) 373 , 
followed. 

The period for the redemption of a charge 

is twelve years and not sixty jears as in the 

case of a mortgage. . 

An award directed that plaintiff was entitled 

to obtain a certain share ot property “A” irom 
the defendant on payment of a proportionate 
share ot the mortgage money paid by the de¬ 
fendant lor redemption of the propeity and a 
certain share of property “B" on payment of 
a certain sum of money to the defendant. Jn 
a suit bv the plaintiff to recover the lespective 
shares ot the properties trem the defendant; 

Held, (ij that in respect of his share in property 
“A” plaintiff had a period of sixty years from the 
date of the original mortgage within wh»ch to 
bring a suit for; its recovery; 

(21 that in respect ot his share in property . 
defendant had a possessory charge on at fox the 
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sum made payable to him on the award and the 
plaintiff had. therefore, twelve years nom the 
date of the award to sue for its recovery A 
Surat SinCh r. Umrao Singii, 20 A. L. J. 6UI 
(1922) A. I. R. (A.) 410 116 

_Sch. I. Art. 158 —Objections to award— 

Limitation, operation of. 

Under Article 158 of Schedule I to the Limitation 
Act, time for filing objections to an award runs 
from the date of filing the award m Court and 
notice of such filing being gb en to the partn-i-. 
R AbdUMA v. M. V. R. S. Pibm. 2 Bur. L- J* 
229; (i9 2 i) A. I. R. (R-) *53 

_Art. 166 . See Civu Procedure 

Code, 1908,9. 47, O. XXI, r. 90 068 

_——L Axis; 166 , 181 —Civil Procedure 

Code (Act V o/i9oS),s. 47 . °- AA/ - 
Application to set aside Court sale on ground of 

fraud and illegality—Li nutation 
An application under the Code of Civil Piocedure 
to set aside a sale in execution of a decree is go vc ru¬ 
ed by Art. 166 and not by Art. 1S1 of the Limitation 
Act whether the alleged ground is the commission 
of an irregulatity or fraud or an illegality and 
whether the application is really one under O. XXI 
r. go or section 47 of the Civil Pwtedurc^Cocle: 
M Paramasiva THSVAR v. Pui.ukarc pea 1 nE\AR, 

18 L. w. 780; 33 M. L- JV 3 / : R 45 Mln J ; G 31 

(1924) M. W. N. 271 (1924) A. I. R. tai.) 137 fidb 
v v _ Art 177 —Limitation and Code of 

Civil Procedure ( Amendment) Act ( XL 
TQ , 0 \ s 2 — Appeal—Death of respondent — 

Application to bring legal representatives on 

nonths for an application 
me peuou j procedure to have the 

S$ r r^r„ta.i £ ve^ V a /Seised defendant or 
°f a deceased respondent ofFirst* Sc&dnlc 

ninety days by any , c f Civil Procedure 

of the Limitation and Code of Das v . 

(Amendment) Act oi 9 r 2 -. ( Ig2 4) A. 

RupkiSHoRE, 4 I- 367 ; 6 L. L- J. 2 a. V 9 ^ 

I. R. (L.) 0 5 Atfc> X 77— Limitation and Code of 
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stiJion. application i„ Art. 

The period of Art for making 

177 o Sihedule I to the ^titnUon of the legal 
an application tor h d defendant or ies- 

represeutatives of a dc«a 2 ol the Lniu- 

pondent has Jjy ^j r £j n Procedure (Amendment) 
ta.ion and Code_ of U six monlhs to ninety 

1 ° B iwhNhh-D.N Nun« r. D C ,., K smnAS. 
(,923) A . 1. R - (£■) applicability of—Civil 

~ 77 oeeinre Code ( ^ J^.^fmesfe profits^- 

ffT'tiXZnt oi mesne profits 

Tht’S'Sfon Act t does not ap^-to a., ap^ 
hfthfthirfdivision of the First Schedule to the 


Limitation Act, 1908—contd. 

Limitation Act are all applications under the Civil 
Procedure Code, and Art. lbi cf the Schedule 
must also be similarly limited. Unless an appli¬ 
cation falls under some specific provision of the 
Civil Procedure Code, Art. 1S1 will not apply. 

A decree in a suit f<»r possession directed the 
defendant to give to the plaintiff subsequent 
m.sne profits under O. XX, r. 12 n) (1) of 
the Civil Procedure Code. More than three years 
after the date of the decree plaintiff applied for 
mesne profits to be ascertained under O. XX, 

r. 1 2 (1) (c) t . , . f 

Held, that the application was not by way of 
execution but an application to the Court to pro¬ 
ceed from the stage of preliminary decicc to a 
final decree and was not governed by Art. ioi 
or anv other Article of Schedule I to the I,mnta- 
Hon AU. B Than-a Zat.aji SiiKi «*.«*„, ». 
HoP Diiana JAWHRJI, (l3> A. I. R. (b.) 26s 

9 e/« 

__Scb. I, Art. 182— Civil Procedure Code( Act 

V of 1908), O- XLI.r. 33— Decree against some 
of several defendants—Appeal against others— 
Execution of decree— Limitation, operation of. 
Where a suit is decreed as against some of 
several defendants and dismissed as agau.st 
the rest and the plaintiff prefers an appeal, lie is 
entitled to wait till the decision of the appeal, 
before proceeding with the execution of the decree 
he has already obtained, if, m the case of the 
Appellate Court coming to the conclusion that 
his appeal had failed, there is a possibility of 
the suit being entirely dismissed under O. XLI, 
r . 33 of the Civil Procedure Code. If such a pos¬ 
sibility is there, the time for the execution o the 
decree would run from the date of the decision 

° £ Christia^hns Law v. Bcarsi Prosai Chow- 
ihury IT Ind. Cas. 685; 19 C. W N. 2J7 and 
Loke'Nath Singh v- Gaju Singh, 31 Ind- Cas. 
. A 20 C. w. N. 178; 22 C. L. J. 333 , followed. 
4 In such a case as the above the Executaqp Court 
should see whether the original deexee was really 
one decree, or an incorporation of several decrees 
and whether the appeal against it imperilled 
w W ho.e decree or not for the e-uUono. wkrcdr 

SSa^SSSS, 1 '35O; * Pat. 7 »: 

(1924) A. I. R. (R) 160 „ 357 

Art. 182, Ex pi. 1—Decree against 


_—-— Arv, r- - ~ ~ 

", A P r,,,dants— Insolvency and discharge of 

\ome—Execution application against discharged 

\ _ <Zfpb iu-did of execution* 

A decree was passed on October 26, 1909, on 

basis of a promissory note executed by 
the La. s 1 decretal amount was 

defendan Vi * f ro ni the defendants Nos- i 

***** “S? and from the estate of all 

aud 2 P ers ° family. Defendants Nos. 1 

th * * d were d adjudged insolvents on September 6, 
and 2 '**, r pot thcir discharge on March 20, 1912, 
P?I?Atiff made his first application for execution 
P1 5S«t defendants N<*s. 1 and 2 only in 1911 and 

in 1914. also against defendants 
then ag 1917, he applied to have the 

decree transferred for execution to another Court- 
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Malicious prosecution— Damages, suit for—Mallei 
—Good faith, requisites of — Appeal-Damages, 
la 1920 he applied for execution against the quantum of. 

property of defendants Nos. 2 to 5: Where in a suit for damages for malicious pro- 

HAJ, that as the possibility of legal execution secution the defendant pleads protection by reason 
as rega rdsdefendants Nos. i and 2 bad come to an of having acted in launching the prosecution on 
cnl to the knowledge of the plaintiff, his applies- the advice of Counsel, it is necessary for him to 


tion of 1914 could not be treated as being in 
accordance with law so as to keep the decree 
alive as against the other joint debtors. B 
GHANSUAMDAS B aekrisiin ad as v. Moticiiand 
Harakcuand, 25 Bom. L. R. 1237; (1924) A. I. R. 
(B.) 180 747 

Sch. I, Art. 182 ( 5 j Expl. I— Civil Proce - 


prove that all the facts of the case were fairly 
laid before Counsel and that he acted bona fide 
upon the advice given by that Counsel. 

Revenga v- Mackintosh, (1824) 2 B. & C. 593:4 
& R. iS7; z L. J. (o. s.) K. B. 137; 107 E. R. 54X, 
relied on. 

In considering the question of damages on an 
appeal from a decree in a suit for damages lot 


dure Code ( Act V of 191*8), s. 145— Execution 
of decree — Sureties—Application against jttdg - malicious prosecution the proper question for the 
menl-dcbtor, whether saves (-imitation agatnsi surety . Appellate Court to consiJer is whe- her the Tiial 
Where a surety undertakes to satisfy a decree Court was wrong in awarding the damages it aid 
in the event of the judgment-debtor failing to and not what wotCd have be c n the amount wl.jch 
satisfy it, an application for execution of the de- the Appellate Court i self would have awarded, 
cree bv the arrest of the judgment-debtor operates M NuRSE v. RusrOMJi DORA0JI. 69 L. W. 397 * 

. .... - _ - -- - - . . 787 


to save limitation against the surety also either 46 M. L. J. 353: (1924) M. W. N. 382 
under Explanation I or under clause fj) of 
Art. 182 of the Schedule I to the Limitation Act. 

A Badr-ud-din v. Muhammad Hafiz, 20 A. L. 

J. 726; (1922) A. 1. R. (A.) 481; 44 A. 743 129 

Limitation and Code of Civil Procedure (Amend¬ 
ment) Act vXXVl of 1920 ). s. 2 . See Limitation 
Act, 1908, Sch. I, Art. 177 _ 409 

Madras District Municipalities Act (V of 1920 ). 
s. 55 . See PEnai. Code, x86o, ss. 40, 109, 171 

730 

Madras Local Boards Act (XIV of 1920). s- 221 

Money payable under contract of toll lease— 

"Other sums," meaning of. 

The amount due under a contract of the lease of 
toll does not fall under section 221 of the 
Local Boards Act. The words “other sum” in 
that section must be read as ejusdem generis with 
what precedes them. M In re Punya Symat.o, 

23 Cr. L. J. 352; 47 38i 240 

Madras Panchayat C ourts Act (II of 1920 ), s. 78, _- -- ~ .. thp . 

rules under—Penal Code {Act XL V of i860), s. the amount of the Com P^ s ^?" h r t ecu J c i.cHnA 
x 79 —Refusal of accused to plead in Panchayat mortgagee from 

r^vt Offence LOAN OFFICE V. ANNAdA COARAN LIIAKRAy ARTY 

Under Madras Panchayat Courts Act 2 7 C. W. N. 763; (i9;3) A. I. R. (CO 6Sr 26 

the rode of Criminal Procedure, the-Appropriation oi profits. Sea Contract. 


Marwat grant, whether transferable. 

A rnarwat grant though not resumable is not 
transferable. 0 Siya Ram v. Sa i.ik, 10 O. L J. 
335) 10 O. & A. L. R. 172; (1924) A. I. R. (O.) 
124 352 

Mortgage— Acquisition of portion of mortgaged 
property — Compensation, appropriation of,towards 
payment of unsecured debts—Purchaser of equity 
of redemption, right of. 

Where a portion of a mortgaged property is 
acquired under the Land Acquisition Act and the 
compensation money is, under an arrangement 
arrived at between the mortgagor and the mort¬ 
gagee, appropriated towards the satisfaction of 
unsecured debts due from the mortgagor to the 
mortgagee and not towards a reduction of the 
mortgage-debt, a subsequent purchaser of the 
equity of redemption from the mortgagor is 
bjund by the arrangement and cannot debit 


as under the Code of Criminal Procedure 
mere refusal on the part of an accused person 
to plead to a charge before the Panchayat Court, 
is not an offence under section 179, Indian Penal 
Code. 


Act. 1872, s. 61 219 

Mortgage by conditional sale —Post diem 


A*mortgage by way of conditional sale Contained 


Per Schwabe, C. /. —An accused person is not the following covenant: . 

bound to answer any question put to him at all It is covenanted that I shall continue to pay 

SsZs. srisr ".rsKS.ss'5 

l9l " W - 292:a5 Cr - L ' J - 3 4 7 2 4 E "l*shalf‘pay interest td^on well ^^^afom- 


A 7 M *o6 ± snail pay —.- — t. ^ 

sssjtsjrx& js ."■ usa* 

to congregate for the purpose of gaming and of breach ot promise and * P I f . j te 

it makes no difference that the use of the house period, the mortgagee shall become the absolute 
and the gaming therein was limited to the sub- owner of the property mortgag d, a * *. . J 

scribers and members of the club and that it was hers, or representatives, shall have no objection 

not open to all persons who might be desirous whatever: .. . the 

of using the same. M /n re ChInniah, 19 Held, that having regard to the 

L. W. 219I 4 ® M.L. J. 309; (1924) M.W.N, 237; whole document, its general tenor 1 mpUe dan 

34 M. L. T. 1951 *5 ©T» w. 3®7 303 obligation on the part of the borrower on the 
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making of default to be liable for the subse¬ 
quent interest at the rate mentioned in the bond 
up to the date of payment or suit. 

Mi:hlira Dm v. Raja Nanndar Bahadur , 19 A. 
39; 23 1 . A. 138; I C- W. N. 52; 0 M. I.. J. 214. 7 
Sar. P. C. J. S«; 9 Ind. D*e. in. s.> 25 (P. C y Btnds- 
sri Naik v. Ganga Saran Satin, 20 A. 171; 2 C. W. 
N. 129. 25 1 . A. 9; 7 Sar. P. C. J 273. 9 And. Dec. 
(N. s.j 471 (P. C.) and Sarala Dasi v. Jogtvdra 
Narayan Basn, 23 C. 240,13 Ind. Dec. (N.S.) 165, 
relied on. 

Tne question whether under a mortgage by way 
of conditional sale the mortgagor is or is not 
liable to pay post dism interest must primarily 
be decided on the terms of the deed. A Maha- 
df.o Prasad v. Dhiraj Singh, 20 A E. J. 75-2; 44 
A. 772; (1923) A. I. R. (A.) 7 122 

■- PUa that transaction was fictitious — 

Burdin of proof — Evidence Act (J of 1872), 
*. H} ill. (e)— Bundelkhund Encumbered Estates 
Act (7 of 1903), 5. 12, proceedings under — Pre¬ 
sumption — Rebuttal. 

Where the execution and registration of a mort¬ 
al age-deed are admitted l ut it is alleged that the 
docuin-.nt was executed merely for show and was 
entirely fictitious, the burden of proving the 
fiotitious nature of the deed lies on the iiarty 
making the allegation. 

The presumption that proceedings under the 
Bundelkhund Encumbered Estates Act were 
regularly taken may be rebutted by proof of facts 
which show thatihe proceedings were as a matter 
of fact irregular. A Chiiiddu v. Desraj, ii A. E. 

J. 793 753 

- Redemption —Post diem interest, rate of — 
Intention of parties. 

A mortgage-deed fixed the term for redemption 
at two years and stipulated for a heavy rate of 
interest. Mention was made of the payment 
of interest year by year but there was no stipula¬ 
tion that interest would be payable at the con¬ 
tract rate after the due date : 

Held, that the parties did not inte nd that 
after the due date interest should be paid at the 
contract rate. 0 Raza Hussain KjtAn v. GanESh 
Prasad, 10 O. E. J. 39°; 1*924) A. I. R. (O.) 118 


- Redemption—Suit by transferee of 

mortgagor—Term for redemption, validity of, 
whether can be challenged. 

In a suit for redemption of a mortgage brought 
by a transferee of the mortgagor it is not open 
to the latter to raise the plea that the tenn for 
redemption fixed in the mortgage -dc cd is e xe «.«s 1 ve. 
A Ram SamujH v. ShEoraj Trwari, 20 A. L J. 
607; (1923) A. I. R- (A ) i *3 68 


_ Redemption, suit for—Agreement by 

mortgagor to sell property to mortgagee, whether 
can be set up by mortgagee. 


There is nothing to prevent a mortgagor from 
selling the mortgaged property to the mortgagee 
mo vide cl the sale is separate from the actual 
mortgage itself, that is, is not part and pared 
of the mortgage contract, 


Kanhayalal Bhikaram v. Narhir Laxmanshc 
Va;i. 2; B. 297; 5 Bum. I,. R. i,o. Ram Singh y. 
Baij Nath, 45 Ind. Cas. 35 3 : * 7 A. E. J. n;. relied 
on. 

A mor-' 
dc mp.i ,11 

to sell th. mor.gag <t property, although the 
agreement has not been carried into effect l.y 
the execution of a registered conveyame, and in 
spite of the fact that limitation lor a suit to 
enforce specific performance of the agr. em. m lias 
expired. R Ma Pvonk v. Ma U, 2 Bur. E. J. 233* 
(1924) A. I. R. (RA 89 877 

- Redemption, suit for—Subsisting title 

—Burden of pi oof — Eviden.e A-.t {l of 187*), 
s. 1 in. 

Under secti hi no of the Evidence Act posses- 
sion is p>imx facie evidente of a c< nipht< liije, 
and a p rst»n who c. 11ns into court tEiming 
to redeem property in the pt.sse."i,. u ot U,e 
defendant, must prove a sul.si ting title as inert- 
gagor at thedate of tV suit. 

Petia A iya A mb of am v. Shunmugasundciam 
22 Iud. Cas. 615; 3^ M. 903; 15M. J,. T. 1.2; ?.< M' 
L. J. 140; : E W. 1:9. (10:4) M. W. N. .1 7, Secre¬ 
tary of Stale for India v. Chelikaui Roma Ra» 
35 Ind. Cas. <jo 2 ; 39M. 617; 31 M. E J. 3241 20 C.’ 
W.N.1311; (1916) ; m.w.n. 22a: i 1 A.L.J 
rrr.,; 20 M. L. T.435; 4 E. W. 486; 18 Bom. E R. 
1007; 2 5 C. E. J. 39 ; 43 I. A. 192 (P.C.h dii- 
ti.uiuih«d. 

Plaintiff sued to re deem certain property in the 
possession of the defendant in 1921. The onlv 
evidence of the mortgage was contained in a 
certified copy of the mortgage -decd and an entry 
in the ■ khasra abadi of 1870 that one L Was then 
in puss- sskni of the property cs mortgagee . 'Jhe 
originilmortgnge-d« ej was n 0 t ierthec iuinp nr.d 
tin re was nothing to iudicate any connection 
between L and the defendantt 

Held, that no mortgage having any connection 
with the defendant having hem proved He suit 
could not he decreed against him. L Rai.x.a Ram 
v. Ff.rozDin, (1923) A. I. R. (E.) 065 c C 3 

- Several mortgjgors— Integrity of met leave 

broken — Redemption. * 

In the case ot a mortgage by several persons 
where the mortgagee purchases the equity of 
redemption in a portion of the mortgaged prop¬ 
erty, the integrity of the mortgage is biok< u up and 
any one of the mortgagors cannot ledeem any 
portion of the mortgaged property beside s his < wu 
against the wishe s of the mortgage e. 0 J \I 
Gobi. vo Singh v. Abhairaj Stvgh, 10 o. E. j 2 i6 - 
9 O & A E.R. 651; 2b O. C. 308; (1924) A. i. r’ 

(° ) 40 12 g 

- Transfer by mortgagee of his rights _ 

Transferee with notice, position of—Suit foy 
rede nplion—Limitation Act 11 X of 1008) % r h T 
Art. 134 

When a transfer is made by a possessory moit- 
gag eof th- mortgiged property as ii it w t ie'hi s own 
and the transferee has notice that the transferor 
has no higher interest than that of a mortp a o e e 
he cannot by reason of any misrepresentation 
winch had not the effect of misleading him or by 


gagee may in answer to 
by the mortgagor set up 


a suit for re. 
an agre. inent 
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id; 


dint of my (.ollusivv misdescription of the interest 
convcv-d acquire higher right than that which the 
trausieior actually pO;ses;,ed within his knowledge 
or curtail the period of limitation pro\ided fer a 
suit for redemption. 0 GuMTi Misra v. DroTA 
Di\- Singh, 20 O. C. 197; U 9 2 4 ) A. I. R. (O.) 44 

737 

Muhammadan Law—Charitable endowments^ Mut- 

walliship—Sajjadanasliini— Succession—Pen ales, 

rights of — Usage. . 

Under the Muhammad 11 Law a woman is dis¬ 
qualified by reason of her sex from the right to 
act as mutwalli of endowed property where 
the office involves the performance of the duties 
of a sijjadanashin as well, unless there is Some local 
usage or custom to the contrary; 

In Muhammadan endowments the sajjada - 
nit h ini and the mut wall is hip are different offices: 
The former is a priestly office involving the per¬ 
formance of spiritual and religions duties, tie 
latter a purely secular one involving the manage¬ 
ment of the trust property ...... 

A woman is incompetent to be a sajjada ms kin 
according to the Muhammadan Law but is not dis¬ 
qualified from performing the duties of a mut wall* 

as such. , . , 

The origin of the rule that a woman is not qua¬ 
lified to perform *he functions of a sajjadanishin 
is based upon the" consideration that it is unseemly 
for a Muhammadan lady to perform duties which 
bring her in close and intimate association with 
the general public of the opposite sex. lhc dis¬ 
qualification is not confined only to those cases in 
which the office requires that spiritual instruction 
should be given by the sajjadanishin to his dis¬ 
ciples. ... „ .. j_ 

No woman is qualified to become a sajjada¬ 
nishin whose office involves the performance 
of religious and spiritual duties, not only those o 
piri nutridi (preceptor and disciple) but these of 
leading the fate a and offering prayers and in¬ 
cense in a place of public worship. duties 

According to the Muhammadan Law the duties 

of' mutwalli who has not to 

duties or spiritual functions may ' 

bv a proxy. But the office of sajjadanishin 

requires peculiar personal qualifications and the 
duties of this office cannot be discharged by proxy. 

Although a minor might succeed by inheritance 
to the office of mutwalli, a substitute being appoint¬ 
ed to carry out the duties during his minority, 
where the succession is not by inheritance bu 
by appo ntment or selection, a minor cannot be- 

C °The*de volution of the office of mutwalli depends 
in the first instance upon the provisions of the 
w ikfnamah, or trust deed, but in its absence the 
order of succession must be determined accord¬ 
ing to the usage of the particular endowment 
in question. P KanIZ ZonRA v McJtaba Hussain, 
(1923) Pat. 241; 6i 31 2 Pat. 819; (1923) 

A. I. R- (Pat.) 576 209 

__Marriage— Option of puberty, when to be 

exercised—Guardian for marriage—Uncle by 
marriage—Marriage contracted by unauthorised 
person, legality of. 


Muhammadan Law—Qpntd. 

The right given to a Muhammadan minor girl to 
repudiate her mairiage on attaining puberty must 
be exert ised as scon as the minor attains the age 
of puberty. 

BUntilleh Bcgam v. Nur Muhammad, 63 Ind. 
CaS. 702; 44 A. 6ii 3 9 A. L. J-84* 3 U. P.L.R. 
(A.) 186; (1922) A. I. R. (A.) 155, dissented from. 

An uncle by marriage does not fall within the 
category of those persons who according 1o 
Muhammadan Law are entitled to give a minor in 
marriage. 

Under the Muhammadan Law marriage is a 
civil contract, and such a contract enterc d into on 
behalf of a minor by a person who has no authority 
or right to do so, more especially in the presence 
of the minor's nearer relatives, must be regarded 
as void. L Giiui.am Fatima v. KitaiRA, (1923) 
A. I. R. (L.) 674 801 

-— Pre-emption— Pre-empicr and vendor 

equally entitled, rights of—Procedure. 

Where in a suit for pre-emption based on tfce 
provisions of the Muhammadan Law, Uie Court 
finds that the pre-emptor and the vendee stand 
in the same degree towards the property .cld, 
the property ought to be divided equally betwyn 
then 1 ! A /mi® v. Abut. Hasan, « A-4«7f 
(1923) A. I. R. (A.) 520 W 

_ghia School— Will in favour of heir, vali - 

The Will of a Muhammadan governed by the 
c h "„ Law is valid to the extent ot one-third of the 
property even without the consent of the heirs; 

is a Will of the entire property in favour, 
of an heir.it would not be valid even to the 
extent of one-third unless the other heirs aiscnt 
it A AmriT BiBit/. Mustafa Husain, 21 A. 
L. J* 75 °i (*924) A. I. R. (A.) 20; 46 A. 28 66 

- Succession — Several heirs — Possession of 

one heir— Adverse possession—Finding of fact. 

In each case where several co-heirs succeed to 
the property of a deceased Muhammadan rt has 
to be ?ouud whether an entry by one co-hei* 
an entry on behalf of himself alone or on be¬ 
half of all the heirs and the finding is one of fact. 
L Hash am Aw v. Umar PI ay at, 4 L- L. J- 571 

(1932) A.I. R. (L ) 193 m 

_Wakf— Dedication when may be injured- 

Khankab, nature o/-Sajjadanashm. succession 
t0 —Surplus offerings-^Members of family, wh 

A Mankah is a monastery or religious institution 

W heiand other Seekers after truth con- 
gregate for religious instruction and devotion 
exercises. 

Origin of khankahs described. 

On the death of a sajjadanashin b»s ?? 

is not entitled as of right to succeed bun but lb 
eldest son, if qualified, is the natural succ:ssor 0% 

^Dedication may be inferred although the word 

wakf is not shown to have been used. , 

At certain shrines the members of the 

family other thin the sajjadanashin ** 
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Muhammadan Law —coucld. 


•which remain after payment of expenses. P C 
Muhammad Hamid i*. Mahmud, 44 M. I.. J. 149; 
(1922) A. I. R. (l\C ) 384; 32 M. L- T. 52; 27 C. W. 
N. 701; 4 L; 1 51 25 Bora. L-R. 660; 38 C. L-J. 
2311 x P. W. R. 1923 1 C 09 

-Wakf —Mulwalli—Permission to lea.e — 

Kazi, place of, whether taken by District Judge — 
Appeal , whether lies. 

Mutwallis may be authorised to execute leases 
of wakf property, by the District Judge, who. for 
this purpose, is competent to discharge the func¬ 
tions of a kazi under the Muhammadan Law. 

Such a proceeding is not a suit but 
merely a proceeding under section 141 to th; 
Civil Procedure Code. The mere fact, however, that 
the provisions of the Civil Procedure Code 
regulate the proceedings does not make the order 
which may be passed therein appealable. C 
Habib a r Rahman v. Saidannissa Bibi, 38 C. L. J. 
351; (1924) A. I. R. (C.) 32 7 907 

— - Mulwalli — Permission to lease wakf 

property —Kazi— District Judge, powers of — 
Practice of Court. 

A District judge has jurisdiction, on the appli¬ 
cation of a mutwalli to authorise dealings with 
wakf property in the same way as a kazi might 
have done under the Muhammadan Law. 

Where a practice has existed, it is convenient, 
except in cases of extreme urgency and necessity, 
to adhere to it, because it is the practice, even 
though no reason can be assigned for it. C 
Habibar Rahman v. SaidanxEssa Bibi, 38 C. L- J- 

365:510.331 949 

Negotiable Instruments Act (XXVI of 1881), s. 87 

—• Promissory-note—Alteration of date of execu¬ 
tion, whether material alteration. 

The alteration of th? date of execution of a 
promissory-note is a material alteration within 
the meaning of seotion 87 of the Negotiable 
Instruments Act. L B KadER Nath Singh v. 
GakrAd, 11 L. B. R. 382; (1922) A. I. R. (L- B.) 40 

761 


Notice, 
r. 13 


See Civil, procedure Code, 19^8. O. IX, 

91 


Registration, effect of. 


Notice cannot in all cases be imputed from the 
mere fact that a document has been registered. 
S BeGraj v. AusnER, (i 9 2 3 ) A - I- R - ( s «) 5 °; 

S. L. R- 278 897 

Oaths Act (X of 187 <i), ss- 4,14- See PENAE Code, 
i860, s. 193 

-s. 5 . See C1V1E PROCEDURE Code, 1908, 

O. XLI, r. 27 55® 


Originating summons —General questions whether 
can be asked—Opinion of Counsel, whither 
relevant—Trustees, position of. 

Oil an originating summons the Court should 
not be asked to give its opinion on general questions 
when specific questions can easily be framed. 

The better practice is not to plead opinions of 
Ciuuael on an originating summons; in geneial 
they are no more relevant cn an originating sum¬ 
mons than in an ordinary suit, 


Originating summons— coucld. 

On an originating summons trustees should 
not subiu t that certain beneficiaries of Heirs 
arc barred by 1 m tation or otherwise. That 
is for the Court to decide. Trustee* should not 
take sides. B DAnAimoy Fkamjee C-Vma v . 
Cowasji Dorarji Panda v, 47 B. 349; 24 Bom.L 

R.iiii; (1923) A. I. R. (B ) 177 83 

O'ldh Laws Act (XVIII of 1878 ), s- 6 — Pre-emption 
— S.ile of interest under pre-emption dcoce 
whether liable to pre-emption. 

Where the holder of a decree for pre-emption 
sells his interest in the decree, the sale is of an 
interest in immoveable property which though 
Contingent at the date of .sale be conns vested 
when the vendee deposits the pre-emption money 
into Court. Such a sale is, therefore, liable to 
pre-emption under section 6 of the Oudli Laws 

Act. 0 Bikram Singh v. Suraj Bakiish Singh, 
26 O.C. 295; (i 92 j) A. I. R. (O ) 125 618 

—- 3 . 9 — Pre-emption —Khattas, separate, 

in village — Relationship, whether ground for 
preference. 

Where there are independent Khattas in a vil¬ 
lage ond each khata is separately assessed to 
revenue there b.ingnojciut right and no joint 
obligation a'ong with other khattas, each / hata 
is a mahal by itself and co-sharers in other khattas 
have no right of pre-empt ion under paragraphs 1 and 
2 of section 9 of the Oudh Laws Act in respect of pro¬ 
perty situate iu one particular khaita. In fu<h a 
case co-sharers in other khattas are members of 
the village community so far as the right of pre¬ 
emption is concerned, and among them no pre¬ 
ference is given by paragraph 3 of section 9 of the 
Oudh Law's Act on account of relationship. 0 
Ram Adiiin y. Gaya Prasad, (1923) A. I. R. (o.) 
x 59 771 

Oudh Rent Aot (XXII of 1886 ), ss- 3 ( 10 ), 48 — 

Tenant, who is —“ Heir of tenant" whether 
includes heir of successor of tenant. 

The heir of a tenant who succeeds the tenant 
becomes “tenant" within the definition of 
the term in section 3 (10) of the Oudh Rent Act. 
Therefore when the heir of a tenant has succeeded 
to the tenancy, his heir becomes “the heir of 
a tenant" within the meaning of section 48 
of the Act and is entitled to the protection of 
that section. 

The expression the “heir of a tenant ” in sec- 
tion 4S of the Oudh Rent Act does not exclude 
the heir of the hc-ir of a tenant. The word “heir" 
is used to denote the sense of representation 
of the first tenant through his successor® in 
inheritance for the whole term of the tenancy. 
O Ram NareSu Singh v. Daepat Singh, 9 O. & 
A. L-R-614; 10 O. L. J. 357 ; (1924) A. I.R. (o.) 

M2 120 

Partition— Minor not properly represented—Ac¬ 
quiescence after attaining majority ,— Heirs of 
minor, whether can object. 

Where a minor was not properly represented in 
a partition but all the adult members treated the 
partition as valid and enjoyed or disposed of their 
shares under the partition deed and the minor after 

attaining majority continued in poiscstion oi fcer 
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Partition— con td, 

share, lv r licirs cannot dispute the patution 
or cl '.i.a any interest in the siu.tes whuli fell .o th 
r> ;j l i member* ana were enjoyed by tnan nbsolu 
]V and nciv rs iy h,r over twelve ye.us. M 
Maim.wan Nairi*. Abpvr rah I max. (1922; A. I. 

R. (.'!•) 104 

_ Partial tartiii^n, suit for, maintainability 

A suit for partition should include all the lands 
of the co-tenancy, and if it does not, any party 
interested may insist that the omitted laud or 

lands be included in the suit. ^ . 

Exceptions to the general rule that a suit cannot 
lie for partition of a portion of the family property 
have been recognised when different portions of 
the family property are situated in different juris¬ 
dictions, and separate suits for separate portions 
have sometimes been allowed, where different 
rules of substantive or adjective law prevail m 

the different Courts. Again, as smt * OT 
partition has been allowed when the portion 

33s c " ® 

excepted is % r ^Z?n y - ISi 

namcU when the portion excluded is held jointly 
wtth^strangers\vh<fhave no interest in the family 

Pa Thc°««tal rule is that all property Md in 

co-tenancy Included "Tna^anition 

co-tenancy ^ ^ utle t o a n undivided 

St'FSKflKSiftg 

“nants,° r is a ^ a “Indent Iround for refusing 
3 Thcm'le tliat a partition suit should embrace 

diderent i«»dict‘on o.JFfe 

? ro m y it nature impartible or is helcF Jointly with 

strangers who cannot be joined as parties 
aJneAx suit for partition, these exceptions must 
SS U tSen to have frittered away the funda¬ 
mental rule that a partition suit should embrace 
3 l U the joint property. C RajendrAKumAR .. 
BuOJEXdRA KumAb, 37 C. Iy. J. 191, \} 9 - 3 ) • 

( c -) 5 °* „ " 

_ suit for _ Khotki lands—Questions be¬ 
tween mortgagor and ^o^^—ir cedure. 

In partition suits relating to kfio.kt landsit is 
advisable that any questions relating to disputes 
•with regard to particulars between a mor. gagor 
and a mortgagee should be kept out of the suit, 
or if they are taken up in the course of the trial, 

^ery great cate should be taken to keep such ques- 


Partition—condd. 


tions separate as far a9 possible. B BabtjSINGH 
Narayanji V. Sambhaj ShiwaJI (1923) a. I. R. 
(B.) 2^4 449 

Partition suit—Mesne profits. See Civil, Proce¬ 
dure code, 1908, 0 . VII, T. 2, APPIvICABl J.lTY OF 

£3 

- Costs, rule a s to. 

The general rub i 3 that in partition suits the 
parlies should biarth ir own costs, e*o pt villi 
regard to the institution ft e, which should be borne 
equally. B Ka S turibhai Manibhai v. Bax 

Maiiauaxmi, (1923) A. 1 R (BO464 914 

__ Property situate outside BtinsU 

India—Court, whether can take property into 

In a suit for partition of joint property the 
Court cannot take into consideration joint prop¬ 
erty belonging to the parii s which is situate 
outside British India. L Moti Ram v. k aniiya 
MAr., 2 Ir It. J. 514 

Partnership suit— Interest, when can be allowed . 

Interest is not usually allowed in partnership 
suits except on sums advanced in excess of tlic 
capital agreed to be contributed L Ram PjAPI 

v. Suet an Bakiish, 3 382; (1923) A - 1 * R - 

115 

Passing-off action. See Trademark 1£3 

Patents and Designs Act (II 0! 1911 ). »s. 38 , 43 — 

Invention— 1 mp rovemerd— Registration 
\o registration under section 43 of the ;n 
and Designs Act is effective. unless the designer 

a*— 

SaresaA «”„»“»• & 

Designs Act unless It was » 

Character which involved the originality 

special inventive power or had tome o gi - y 

ab An t invention means any manner of new 

manufacture and includes a “ 1 invention, 

everv improvement need not be an mye 

A Ram Sahai v. Angnoo, (1922) A. I. R- (A.) 49 * 

Penal Code (Act XLV of 1830 ), s. *-Extra- 

territorial confers certain 
Section 4 of - ^ isd f ctioil i n respect of acts coni- 
extra-territonal ju d b \, certain classes 

nutted oatside Bnt 1 ^ ubjects of H :s 

oi persons uiduding U nature of the 

Majesty : but it doesno * ^ ^ ^ alkgtd 

act for ' vvh * th t ^ offence punishable under 
mast amount an R ^ MBHAR i H i HirabhartiiJ, 

^Bom D. R B 7 ?; 17 B. 907; A. I* 

5I: * 5 —‘M* 3 i 3 149 . 395 —Dacoity by force ofs .34 
offoto« cannot tc M*. * 
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Penal Code—routd. 

justify a conviction for daCoity by the applica¬ 
tion of section 34 or 149, Penal Code, it is 
necessary to ohaige and prove that the unlawful 
assembly as a whole had the common intention 
of committing daeoity or that each accused knew 
that daeoity was likely to be committed in pro¬ 
secution of the common object of the unlawful 
assembly. 

Where the accused weic charged with being 
members of an unlawful assembly whose common 
object was to commit mischief and cause butt, 
but there was no count in the charge that the 
common object of the unlawful assembly was to 
Commit daeoity or to cause hurt for the purpose 
of committing theft, no conviction for daeoity by 
force of Section 3-t or 149, renal Cede, can 
b? sustained. 

It is not proper to pass consolidated sentences 
on an accused person for a number of offences. 
M In re l». Kotvouka T hi;van, 19 L. W. 211 
46 M. L. J. 311 j (1924) M. W. N. 238; 25 Cr. L J. 
396 444 

— —- SS. 43 , 103 , 171 , applicability of—Madras 

District Municipalities Act (V of 1920), 
$. 55 — Double voting, abetment of—Sanction, whe¬ 
ther necessary. 

An abetment of the offence of double Voting 
under section 53 (1) of the Madras District Munici- 
ilitics Act is an offence undet section 109 of the 
enU Code read with section 40 thereof and is 
chargeable and punishable thereunder. 

The fact that section 171-D of the Indian Penal 
Cole specifically providesf G r an abetment of the 
offence of double voting docs not pre Vi nt the 
app'icability of section 109 Q f the Indian Penal 
Code for abetment of an offence under section 55 
(1) of the Madras Act V 0 f 1920 and render it 
caargeable and punishable only undeT section 171-D 
It is open to a complainant to proceed under rec- 
^iOn 55 of the Madras District Municipalities Act 
r^ad with section 109 of the Indian Penal Code and 
in such a case no sanction is necessary under Sec¬ 
tion 196 of the Criminal Procedure Code as r.m n d- 
ed by Act XXXIX of 1920. M SesHA Aiya r v. 
VEnkatasubba CuEtTy, 19 L. W. 201; (1924) M. 
W. N. 268; 25 Cr. L- J. 442; (1924) A. I. R. (M.) 
4S7 733 

-8. 75 . See Criminal Procedure Code, 

189S, S. 310, applicability of S 91 

- s. 84 — Unsoundness of mind—Burden 

of proof. 

The plea of insanity being of the nature of a 
general exception, an accused person relying 
on it must establish it. A CiiAnDu Lae v. 
Emperor, 21 A.L. J. 7761 25 Cr. L. J. 348; (1924) 
A. I. R. (A.) x86 233 

-8. 84 —Unsoundness of mind—Medical 

and legal- points of view—Person conscious of 

doing wrong, whether of unsound mind. 

The medical and the legal standards of sanity 
are not identical. From the medical point of view 
every man at the time when he Commits a 
murder is insane, that is, he is not in a sound, 
healthy normal condition, but from the legal point 
of view a man must be held to be sane so long as 
he is able to distinguish between right and wrong, 
§0 long as he knows that the offence he is commit- 


Penal Code— cootd. 

ting is a wrong thing to do, so long as he has a guilty 
mind. 

A person who is in a highly excited and 
Unbalanced condition. but is nevertheless 
conscious that wliat lie is doing is wrong and a 
crime cannot be said to be e>f unsound mind within 
the meaning of section 84 of the Penal Code. 
L Siiek Singh r. Emperor, (1923) A. I. R. (L.) 
508; 25 cr. L. J. 393 443 

-8. 97 —Right of private defence of property 

belonging to another—Attempt to commit offence. 

Under section 97 of the Penal Code, the right 

of private defence of property extends not < nly to 
one’s cwu property but al:o to the property of 
any other person, and it is not nece-sary that one 
of the offences enumerated in the section should 
have been actually committed, it is enough if 
there is an attempt to commit any of these 
offences. A Dalgantax v. Emperor, 22 A.L. J. 
81; 25 Cr. L. J.4S1 ’ 881 

---8. 143 — Unlawful assembly — Chatge, con¬ 
tents of—Common object, whether must be stated. 
When a charge is framed under Section 143 or 
the connected Sections of the leual Code the com¬ 
mon object of the unlawful assembly must be 
stated in the charge. C Kashi Pramanik v. 
Damu Pramanik 27 C.W.N. 28; 25 cr. L. J. 524 

988 

-8. 144, offence under— Summary trial, 

legality of. Sec Criminal Procedure Code, 
1898, s- 260 992 

-3. 147 — Rioting, ingredients of— Unlawful 

assembly—Number reduced belcw five — Convic¬ 
tion, whether can be maintained. 

In order to sustain a conviction under sec- 
•tion 147 of the Penal Code it is necessary to find 
that the person accused of that offence was a 
member of an unlawful assembly and that he used 
force or violence in profecution of the common, 
object of such assembly. 

Where out of five men alleged to have formed 
unlawful assembly and committc d a riot, two are 
acquitted as not having been members of the 
unlawful assembly, the conviction of then mninder 
under section 147 of the Penal Code cannot be 
maintained and each of them can beheld respon¬ 
sible only for what be himstlf d,d. L Ata 
Muhammad v. Emperor, (1923) A. I. R. (L.) 692; 

5 L. L. J.475; 23 Cr. L. J. 494 894 

-Bi. 147, 149. applicability of—Easement, 

right of—Forceablt protection—Injury caused ly 
several persons—Unlawful assemlly net prtied, 
effect of. 

No person has a right to prevent by force an¬ 
other person dealing with bis own land merely be¬ 
cause he has some right of easement or customary 
light over a portion of that land, of wlich ri ht 
he is not at the time in actual enjoyment. 

Once a charge of unlawful assembly ftils a 
person cannot be convicted in respect of en in¬ 
jury which is not proved to have been caittd 
by him. 0 Lila v. Emperor, 9 O. L. J. 291; 4 
U. p. L. R. (O.) 74; (1922) A.I. R. (O.) : 2 t{ 

25 Cr. L. J- 538 1 C Off 
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-— 5 S- 149 . 825 —Grievous hurt caused by 

some members of assembly — Ur.lawful assemlly 
uoi established — Responsibility — Offeree. 

Au old man who was being attacked by the 
deceased with a stick cried out frr help ar.d a 
large number of persons went to his rescue. 
Some of them inflicted grievous injuries cn the 
deceased as the r. suit of which he died : 

Held . (1) that as there was r.o unlawful 
assembly only those persons who had actually 
inflicted the injuries on the deceased were liable 
for them; 

(2) that as the persons who had actually in¬ 
flicted the injuries could not be ascertained, 
there could be no conviction in the case. Fat 
Amdika Singh v. EmpEroR, i Pat. 212; (1922) A. 
I. R. (Pat.) 498; 25 Cr. Iy. J. 431 607 

-s. 170 . See Madras Punchayat Courts 

Act, 1920 , s. 78, utir.ES under 422 

■- s. 103 — Perjury before Native State 

Court — Offence. t 

While perjury before the Court of a Native 
State by an Indian subject of His Majesty’ would 
be as objectionable as perjury before a Court 
in British India, it is not punishable under section 
193 of the Penal Code, where it is committed 
in a Foreign Court in relation to entirely lorcign 
proceedings. 

Though the Oaths Act extends to the tcrr»tones 
of Native Princes and States in alliance 
with His Majesty’ so far as regards the subjects 
of His Majesty, a Court in a Native 
State cannot be treated as a Court within the 
meaning of sections 4 and t4 of the Act, in re¬ 
lation to proceedings which were held before 
that Court entirely under the law of that State, 
and wh’ch had nothing to do with any proceeding 
in British India or under tlie law in force in 
British India. B In re RamBHARtiii HirA- 

BHAR'rlil, 25 Bom. R. R. 7721 47 B. 907J 11924) A; 

I.R. (B.) 5 n 25Cr. E. J. 333 189 

--s. 211 —False charge in Native Slate 

Court — Offence. 

There is no provision in the Penal Cede which 
constitutes it an offence to lodge a talie complaint 
in a Foreign Court or to give false evidence be¬ 
fore such Court where the oath is not adminis¬ 
tered under the provisions of law in force in 
British India, but under the law of that State in 
relation to proceedings before that Court. 

The criminal proceeding and false charge with¬ 
in the meaning of section 211 of the Penal Code 
mean proceedings and charge in British India, 
where the Penal Code is in iorce; criminal proce ed¬ 
ings taken and a false charge made befoTe a 
Co^irt in a Native State are not within the scope 
of the section* B Jure Rambharthi Hira- 
bhArtiij, 25 Bom. L. R. 77 2 J 47 B. 907? (1924) A. 
I. R. (B.) 51; 25 Cr. T. J. 333 389 

•-ss. 224 , 226 B. See Criminal Proce¬ 
dure Code, 1898, s. 109 814 

1 s. 273 , offence under—?Noxious food — 
Knowledge — Presumption. 

Knowledge that au article of food offered 
for sale is unfit foT consumption cannot be 
presumed; this, like other ingredients of the 


offence under section 273 of the Penal Cede, 
muse also be proved. A MukuKd Ram v. 
EmpERoR, (1922) A, I.R. (A.) 273; 2 5 Cr. J- 537 

1001 

- - s. 300 , Excep. J^Deaih of wife caused ly 

husband — Strangulation—Grate and sudden pro m 
vocation—Benefit of doubt. 

Accused who was living on very good tcims 
wifh his wi^e killed her suddenly one right by 
twisting her own hair round her throat. There 
was no premediation and no preparation: 

Held, that in the absence of any evidence tbe 
accused was entitled to the benefit of the coubt as 
to whethe r some sudden and grave provocation 
did not arise which temporarily deprived him of 
self-control. L Malia v. Emperor, (1923) A. I- R. 
(Iy.) 691; 5 L. Iy. J . 5*8; 25 Cr. L. J. 519 

- 1 ■ S. 302 —Circumstantial evidence—Bird Jit 

of doubt — Murder — Poisoning—Possession of food 
vessels containing poison 

Where the circumstantial evidence relied on 
does t.ot exclude the reasonable pesfi Lilil y of r ‘ c 

f >cisoa other than the accused Laying comnutl« d 
he dime, the accused must be given the benefit 
of the doubt. When a man dies as the if suit cf 
arsenic poisoning, the mere fact that food vessels 
and a grinding stone fox the preparation of feed 
produced by the wife of the deceased contained 
arsenic, does not neccssaiily exclude the pofsitihly 
of the poison having been introduced ly rone 
outside agency. L HAixAT BAi v. EmiefcR, 
( 1923 ) A. I. R. (L.) 537: 2 5 Cr. L. J. 4 2 4 . ^ 

._s. 302 —Culpable homicide—Intention or 

knowledge. 

The offence of culpable homicide presupposes 
an intention or knowledge of likeliheed of causir g 
death. The intention must be directed ejtler 
deliberately to putting an end to human life or to 
some act which to the knowledge of the accused 
is likely to eventuate in the putting an end to 
human life. The knowledge must have refer¬ 
ence to the particular circumstances in which tl.e 
accused is placed and the intention demanded 
bv the section must stand in some relation 
to the per<on who is alive. N GANP^T r. 
Emperor, 25 Cr. Iy. J. 35 6 

__s. 312 —Murder — Evidence — Accused 

carrying toka —Blood on toka— Agriculturists. 
Many zemindars carry tokas which are used for 
their ordinary work as agriculturists and there Js 
nothing significant in the fact that the accused left 
his house with a toka in his hand shortly after -be 
deceased had gone out and that the latter was 
subsequently found to have been killed as the 
result of numerous wounds inflicted on lum with 

a sharp-edged instrument. 

A zemindar in the use of a toka might very easily 
cut himself and in this way get blood on it. The 
presence of a little blood on a toka, therefore, pro¬ 
duced by a person accused of murder is rot a.very 
suspicious circumstance. L BarhaTi v. I-MrER< . 

(1923) A. I. R. (E) 5 ? 9 ; 25 Cr E. j. 426 M 2 

v J — ss. 3 ) 2 , 334a —Death caused by lot* potto n 

_ Intention to cause deaths absence of — Offence . 

Where death is caused by the administration ta 

a person of a substance which is believed b7 
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the accused to be 0 love potion, the accused 
cannot be convicted of murder, unless it is shown 
clearly and without possible doubt that the inten¬ 
tion ot the accused was to cause death. The proper 
conviction in such a case is one under section 304 A 
of the Penal Code. Pat Piiit.mAnI Mi.'kdain r. 
Emperor, (1924) Pat. 131 25 Cr. E. J. 449 801 

- S. 304 II —Culpable licmicide—Attach on 

old man with lathi— Offence . 

Accused attacked a weak old man violently 
with a lathi causin'. 1 five fractures on differ, nt parts 
of his body as the result of which he died : 

IlAd, that the accused must have known that 
the injuries Caused by him were likely to result, 
in death and he was, therefore, guilty of an offence 
uuder section 304 II of the Penal Code. L 
Rajindar Sixc.ii v. Emperor, (1923) A. 1. R. (1. ) 
516; 25 Cr. b. J. 409 489 

- • - S. 304 II— Injuries on non-vital parts — 

Death caused by septic prisoning — Offence. 
Accused attacked the deceased and inflicted lour 

injuries on him, none of which was on a vital pai't, 
and death resulted because of s?ptic poisoning : 

Held, that the act of the accused fell within the 
definition contained in the second part of section 
304 of the Penal Code. R Kg A po CiiET v 
Emperor, 2 Bur. b. J. 230; 25 Cr. b. J. 489 889 

— —— — SS. 323 , 382 — Theft after preparation fur 
causing hurt — Hurt. 

In order to sustain a conviction under section 
382 of the Penal Code, actual theft must have been 
committed. 

Complainant was sleeping on a bed in 
front of an enclosure containing his cattle and 
was awakened to find the accused perrons round 
his bed, who threw him to the ground and beat 
him : 

Held, that the accused were guilty cf an offence 
under section 323 but not of one under section 
382 of the Penal Code. L J-Ar, SiKGH v. EmPj-;ROR, 

(I 9 i 3 ) A. I. R. (L) 512; *5 Cr. b- J. 3& 6 434 

_s- 328 — Poisoning—Circumstantial evi¬ 
dence — Prosecution, duty of. 

In a case of poisoning, where the only evidence 
against the accused is circumstantial, it is the duly 
of the prosecution to eliminate all reasonable 
possibility that the poison was administered othe r- 
wise than by the appellant. L Ram Gopai, v. 
EmpERoR, ( i 9 2 3 ) A. I. R. (I,) 687; 25 Cr. J v . J. 

517 981 

__S. 386 — Abduction by near relatives — 

Sentence. 

Accused who were near paternal relations of a 
girl oversixteen years of age and were admittedly 
entitled to her custody as against her mother 
with whom she was 'living carried he 1 a way 
forcibly intrder to marry htr tc one 0 f them¬ 
selves. The mother admitted their superior light 
to have the custody of the girt but complained 
that she should have been paid compensation 
before she was deprived of her daughter's 
custody: 

Held, (1) that the accused were guilty of an 
Offence under section 366 of the Penal Code; 


Penal Code— ecu td. 

(2) that having regard to the relationship of 
the atcuscd wiUi the aLductcd girl and the view 
which her mother took of the incident, the 
offence was only a tethnical one end a nom'nal 
sentence would meet the ends of justice. L SliER 
r. Emperor. 5 I,. b. j. 377 j (1924) A. I. R. (l,) 
no; 25 Cr. b. J. 430 600 

*" S. 379 — Theft —Bona fide claim — Minor's 

property held by others — Guardian’s duly. 

A removal of property in the assertion of 
bona fide claim of right, though unfounded in 
law and fact, dots not constitute the It. But a 
mere colourable pretence to obtain or keep pos¬ 
session of property docs not avail as a defence. 

Though it is the duty of a guardian of a minor’s 
property to get into his own hands all the property 
of the minor, it is not his duty to take forcible 
possession of it but to resort to the I.aw Courts 
if it is held against him by others- N Tt’karam 
v. EmPKRoR, 25 Cr. b. J.2'37 2 37 

■- s. 401 — A ssociaticn for habitually commit¬ 

ting theft — I rgrt(Herds of offenee. 

In order to establish a case undeletion 4 01 of 
the Pmal Code, it is not nec'ssary lo prove that 
each individual member of the gang lias habitually 
committed tbeit or any particular act 0 f thelt. 
Once it is proved that a gang was foirned for the 
purposcot habitually committing thift, all pei6ors 
who thereafttr join the gang in committing one 
more theft come within the purview ot sec¬ 
tion 401 of the Petal Code. L Darya Singh v. 
Emperor, (1923) A. I. R. (E) 606 ; 25 Cr. b. J. 
520 984 

- . . ss. 420 , 511 — Clearing—Delivery of 

propetiy — Atten.pt, whether posstl/e. 

It cannot be laid down as a proposition that 
there c a n never be an attempt to commit the 
off. nee described in section 420 of the Penal Code. 
N Samuee 1 1.0ana 11 v. Emperor, 25 cr. L. J. 475 

827 

- ss. 423 , 447 —Injury to complainant — 

Intention to annoy or hurt. 

Complainant had a brick kiln for which he 
got water from the Railway Station ol-se by, 
which water used to flow through the land ot 
accused K. which lie hat taken 011 leese. 
On the term nation of the lease 11 . also started 
a kiln in company with accused B. and took the 
supply of water from the Railway Authorities 
who did not extend the monopoly hitherto 
enjoyed by the complainant. Thereupon the 
present complaint was lodged under sections 
426 and 447. Indian Penal Code, on the allegation 
that the accused had destroyed tLe watci-couuc 
through which water used to flow to the com¬ 
plainant's kiln : 

Held, that as tj.c Railway were nolengersupply, 
ing him with water, the stoppage or the removal ot 
the water-couTsc did not injure the complainant 
in any way and no criminal intention to annoy 
the complainant or to bairn him having been shown 
it was not a fit case for prosecution on the 
oriminal side. L Banarsi Das v. Emieror, 53 
P. I,. R. t 922 J 4 E. I,. J.482; (1923) A. I. R. (J,!) 
92; 25 Cr. E. J. 525 989 



INDIAN CASES. 


I«4 


[igii 


Penal Code—“Contd. 


Penal Code— con dd* 


— 3. i 42 — Waited courtyard, without door, 
whette* building. 

A walled courtyard which is not provided with 
‘a door is not a building within the meaning of 
section 442 of the Penal Code. L BuTav. Emperor, 
25 Cr. h J. -157 809 


-—- ss. 442 , 458 — Home-breaking — Entry, 

actual, not effected—Applicability of s. 458 — 
Person -who has not himself made preparation, 
whether guilty of offence. 

Accused having made a hole in the wall of com¬ 
plainant’s ‘•hop found that their Way was blocked 
by the presence of beams on the other side of the 
wall and they could not, therefore, enter the shop • 
Held, that as there was no entry into the shop 
within the meaning of section 442 of the Penal 
Code accused were guilty not of house-breaking 
but merely of an attempt to commit house-break¬ 
ing. 

Section 458 of the Penal Code applies only to 
the house-breaker who has actually himself made 
preparation for causing hurt to any perron or for 
assaulting any person or for wrongfully restraining 
any person, etc., and not to his com anions who 
themselves have not made such preparation. 
L Ghu&am V. Emperor, 4 E. 399 ; (*923) A * J- 
<L) 509; 25 Cr. E. J. 39 8 446 

-ss. 483 , 464 . 465 —Fabricating false docu¬ 
ment—Forged document , what is—Assertion by 
creditor in his own book — Offence. 

Every false or fabricated document is not a 
forged document. There must be acts that con¬ 
stitute the document a false or fabricated one, 
that is to say, the case must fall within the defi¬ 
nition of making a false document in section 464 
of the Penal Code, and such false document must 
also po sess a certain character or tendency, that 
is to say, the character described in section 463 
of the Code. 

Complainant purchased a bullock from the 
accused and promised to pay the price on 
a certain date. An entry to that effect was 
made in the bahi of the accused and was thumb- 
marked by the debtor. Subsequently, the ac¬ 
cused added a clause cu the credit side of the 
bahi to the effect that if the amount was not paid 
as agreed upon interest at a certain rate would 
be charged: 

Held, that as the addition was merely an asser¬ 
tion by the creditor himself and did not purport 
to be an agreement by the debtor to pay interest, 
it did not operate to impose any liability on the 
debtor, and, therefore, did not amount to a false 
document within the meaning of section 464 of 
the Penal Code. L Badan Singh v. Emperor, 3 
E. 373 J (* 9 * 3 ) A. I. R. (E) Ilf 25 Cr. E. J. 33 

225 

»■■■ " ■ 8 . 465 — Forgery—Conviction based solely 

on evidence of Finger-Print Expert, validity 
of — Thumb-impression of accused, whether can 
be taken during trial. 

Ordinarily a man should not be convicted 
of the offence of forgery solely upon the evidence 
of a Finger-Print Expert relating to similarity 

of thumb-impressions. 


The thumb-impressi on of an accused person 
should not be taken during his trial for purposes 
of comparison. L Jassu Ram v. EmfeROR, 4 E. 
246; (1923) A. I. R. (E.) 622; 25 Cr. E. J. 375 423 

- ss. 486 , 468 — Forgery and using as 

genuine a forged document, convictions for, 
legality of — Two offences. 

If a man commits two offences he can be convict¬ 
ed of them both, more especially when they are 
separate transactions end the commission of one 
does not necessarily involve the commission of the 
other. 

' There is nothing to prevent a forger from being 
convicted both of forgery and of using as genuine 
the forged document. N GajAntAN Sakharam v. 
Emperor, 25 Cr. E. J. 473 825 

--ss. 489, Excep. 10, 500 — Defamation — 

Excommunication—Warning to caste-fellows not 
to deal with Person excommunicated — Offence. 
Complainant had been put out of caste lor having 
taken water from th? hands of a certain person, 
and the accused warned certain other members cf 
the caste that if they took water from the hands of 
the complainant they would also be liable to fco 
put out of caste t 

Held, that the action of the accti ed was covered 
by the tenth Exception to section 499 of the Penal 
Code and did not amount to defamation. A U11ED 
Singh v. Emperor, 22 A. E- J* 79 ; 25 Cr. E. J. -» 7 J 


-- S. 500 —Defamation—Proof—Prosecution, 

duly of—Public good. 

In a criminal case an accused pe re on is not to be 
judged by how he pleads and fails to plead in 
the proceeding. Much injustice may be done 
by applying to criminal proceedings the precise 
and pedantic requirements of Civil Procedure. 
In dealing with defamation, the Penal Code has 
introduced a series of provisions, adopted partly 
from the old Common Eaw, in the nature of defence* 
but it has not altered the fundamental principle 
of the Criminal Eaw, that the complainant or proee- 
cution must prove the accused to be guilty, or, 
in other words, the absence of such facts as happen 
to bring the case within either of the defences or 

exceptions laid down^in the section. # 

A complainant in a case of a defamation is bound 
to prove that the statement complained of is false 
and that if it is true it is not for the public good. 

What is for the public good is n question of fact 


n each case. . . . 

Where a person has been outcasted a statement 

uade to the brotherhood that he has been outcast - 

d is made for the public good A UM£D SiNGH 

. EMrEROR.il A. E. J. 7 6 5 » 2 5 E» J* 3 * 7 l - j £ 
L. 64 1W 

loadings—Dufy of Court—Point not pleaded, 
whether can be raised. 

Courts should confine themselves to the dis- 
ute between the parties and Should not go out 
t their way to raise fancy points whi-h a r e »ot 
iscd bv the part is themselves. A Eachm 
RASAD Vi MAJJU, (1923) A* I, R. (A.) 


e 
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Possession and dispossession—Possesion vacated 

by trespasser, effect of. 

If a person enters upon the land of another 
and holds possession fora time, and tin n, with¬ 
out having acquired titl- under the* Statute, 
abandons possessio:i, tlio rightful owner, on the 
aban lonment, is in the same position in all respects 
as lie was before the intrusion took j lace. There 
is no one against whom he cm bring en action. 
He cannot make an entry upon himself. Th. re 
is no positive enactment, nor is there ; ny princi¬ 
ple of law, which requires him to do any act, to 
iisne any notice, or to perform any ceremony in 
order to rebateitate himself. No new departure 
ii necessary. The possession of the intruder, 
ineffectual for the purpose of transfer!ing title, 
cease s upon its abandonment to be effectual for 
any purpose. L B Kali MuTu AsRiu- Mi?kRA 
Hussein, 11 I.. B. R. 381; (1923) A. I R. (R-) 23 

905 

Possessory title —Ejectment suit against person 
having no title. 

A person who has been in possession of prop¬ 
erty for over twelve years without a title is 
entitled to maintain a suit for ejectment of a 
person who has wrongfully dispossessed him from 
the property and who has no title to it. B 
Atmaram V. B^I.AJI Raguunath, 25 Bom. I*. R. 
1032; (1924) A. I. R. (B.) 178 307 

Practice— Appeal—Order appealed against, whether 
must be produced- 

An appeal lies not from what a Judge says 
but from what he orders; and that what he orders 
is to be found in the sealed or signed formal order 
which is entered in the records of the Court. Apart 
from urgency or some special ground, no appeal 
should be determined without the production of 
the formal order under appeal. B DadABHoY 
FRAMjEE CAmA t>. Cowasji Dorabji PA XI. ay, 
47 B. 349; 24 Bom. h. R. mi; (1923) A. I. R. (B.) 
177 83 

_ Witness, credibility of—Witness believed by 

Trial Court—Appellate Court, position of. 

Where a Judge, whohasseen a witness, and has 
heaTd his evidence, comes to the conclusion that 
the witness is credible, that is to say, a witness 
who to the best of his recollection intends to tell 
the truth, it requires circumstances of exceptional 
character to justify a Court of Appeal in coming to 
a different conclusion. It is not a question of the 
weight of evidence but of the attitude and trust¬ 
worthiness of the witness, and of the effect of hi 9 
whole demeanour in the witness-box. P 
Ma Tuan Than v. Ma Pwa Than, (1923) A. I. R. 
(P. C.) 15b; 33 M. I4. T. 361; 1 R. 451; 2 Bur. R. j. 
260 ; 46 M. L. J. 334 63 

Pre-emption — Custom — Co-sharer in village — Pur¬ 
chaser of plot in defined share of mahal, whether 
co-sharer. 

The purchaser of a plot of land comprised in 
a definite share in the village which is assessed 
separately to revenue and which is recorded 
separately in the khewat, is a co-sliarer in the 
village and must be treated as such for the 
purposes of pre-emption. A Ram Govind PAndf, 
v. PannA JfAfc, 31 A. X<. J. 7631 46 Aj 70 35 
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Pre-em ption— cont J. 

— —Decree in pre-emption su t—Deposit of 

pre-emption money—Costs deposited beyond t me 
—Compliance with pre-emption decree—Oudh 
Laws Act (X VIII of 1876'. s. 15. 

A obtained a pre-emption decree with costs 
subject to payment ot pre-emption money, vliith 
he deposited duly, but later attached and with¬ 
drew out oi it the amount awarded to him on 
account of ce.sls. The Appellate Court inert a; ( d 
the amount oi pre-c-mption money ordering the 
parties to bear tlnir own cost - in the suit and gave 
tresli period to A. to de-pos t the- balance of 1 ];e 
pre-emption money fixed by it, deducting the 
amount already deposited. A complied with 11 .e 
order within time as regards the balance of pre¬ 
emption money but the amount which lie had 
withdrawn on account of his costs was deposited 
by him after time when the discrepancy was 
brought to his notice: 

Held, that it was sufficient compliance with 
the decree to entitle A to be put in poises?ion 
of the property. 0 Bini.a Prasad v . Baxafst 
DaS, 10 O. L. J- 206: (1923) A. I. R (O.) 271 136 

- Decree in pre-emption suit—Period for 

depositing pre-emption money ending on Sunday 
—Deposit next day. validity of—Civil Procedure 
Code ( Act V of igu 6 ), 0 . X X 1 , r. 14 (/.). 

Where the last day of the period allowed by 
a pre-emption decree for depositing the pre¬ 
emption money is a Sunday, a deposit made 
on the day following is not a compliance with 
the decree and, under O. XXI, r. 14 (6) of the 
Civil Procedure Code, the suit for pre-emption 
stands automatically dismissed. A Fateh 
Muhammad Chaudiiuri v. Sita Ciiaudhrain 
(1922) A. I. R. (A.) 278 539 

- Essential requisites of suit—Events subse¬ 
quent to J'irst Court's decree, tffectof. 

In order to maintain a suit lor pre emption, the 
plaiutiff pre-eniptor must < slablish that he had a 
right to pre-empt, (a) on the date of ih r sale, 
(b) at the time when the suit is brought, and 
(e) on the date of the decree of the Trial Court. 

Ram Gopal v . Piati Lai, 21 A. 441; A. W. N. 
(1899) 163; 9.1nd. Dec. (n. s.) 988, Bt.aguan Das v. 
Mohan Lai, 25 A. 421; A. W. N, (1903)83, Rohan 
Singh v. Bhao Lai, 3 Ind. Cas. 42; 31 A. 530; 6 A. 
D. J . 699, Shankar Lai v. Kirari Mai, 77 Ind, Cas; 
144; (1924) A. I. R (A ) 81 , followed. 

The fac't that subsequent to ilie pas: in" of 
the deciee of the Trial Cou’t the plaintiff-p rc . 
emptorha6 undergone a change in status, would 
in noway affect the right he possess d a t the time 
when the decre e in his iavour ought to have been 
passed by that Court. A BaldEo Mi S ir v. Ram- 
lagan ShukuE, 21 A.h.J. 648; (1924) A. I. R. 
(A.) 8aj 45 A. 709 £84 

- Prc-emptcr associating stranger in claim 

—Partial pre-emption, whether permissible — Vendee 
acquiring position equal to pre-emfitor during 
pendency of suit—Title defeasible. 

Where property situate in two mahals is sold 
and a suit for pre-emption is brought bv persons 
some oi whom are co-sharers in both mahals 
and the others only in one of them, the suit of 

th$ former is liable to be cUsmisstd, as, in res- 
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p er t of Uic property situate in the makal in 
which the \ alone are co-sharers tjiey disentitle 
theawlv- from pre-empting by associating 
w ith them in their claim persons who are strangers 
to the property, atid in respect of the property 
situate in the other mahal they cannot be per¬ 
mitted to enforce their right of pre-emption, 
as thev arc bound to take oyer the whole Lar- 
C'ain and not only a portion of it. lho Sul- must, 
however, succeed so far as the claim of these 
plaintiffs is concerned who are co-sharers in 
one mahal only, for they are entitled to pre-empt 
onlv that portion of the property which is situate 
in the mahal in which they are co-sliarers and have 

sued to enforce that right. 

\ vendee cannot by acquiring, during the 
p -ndeucy of a pre-emption suit, a defeasible 
title equal to that of the pre-emptor defeat the 
suit for pre-emption. A Shankar Lai, r. Kjrari 
Mai,, (1924) A. I. R- (A.) 81 144 

Principal and agent —Authority to negotiate for 
sale, scope of — Agent, whether can enter into 

contract. 

An estate or house agent, authorised to procure 
a purchaser, has 110 implied authority to enter into 

an open contract of sale. . , ,, . 

Unless express authority is given to the agent 

to sell, and for that purpose to enter into a binding 
contract, the principal reserves lus final right 
to accept or refuse. 

When an owner of property employs an cstate- 
aaent to procure a purchaser or tenant at a spe¬ 
cified price, the agent lias no implied authority 
to conclude a contract for sale. His duty is simply 
to find a purchaser ortenantand to communicate 

his offer to the owner. 

There is a substantial difference between an 

authority to sell and an authority to find a pur¬ 
chaser. Authorising a man to sell means an 
authority to conclude a sale; authorising him to 
find a purchaser means less than that; it mean., 
to find a man willing to become a purchaser, 
not to find him and also make him a P^er. 

n Durga Ciiaran Hits a v. Rajemjra >akain, 
36 C. L. J- 467. (1923) A. I. R- (C.) 57 

_ Broker and sub -broker—Scope of s ub- 

— Knowledge of fraud-Contract Act (IX of 
1872 ),ss. 72,182, 186, 187,188, 251. 

Sections 186 and 187 of the Contract Act show 

section 2 Si of the Contract Act. 

An agreement opened with the words G will 
act as our agent in our share-brokerage busine ss 
and then followed provisions which showed th«xt 
G. was appointed to carry on business on the usual 
terms of sub-brokers i 

Held, <i) that the general words m the begin¬ 
ning of the agreement did not enlarge the autho- 


Pxincipal and agent—condd. 

rity of G. so as to enable him to bind his princi¬ 
pals as if he were a general agent; 

(2) that any business brought by G. was sub¬ 
ject to the acceptance of his principals, this being 
the usual condition between brokers and sub¬ 
brokers. 

Where, by any wrongful or unauthorised act 
of an agent, the money or property of a third 
person comes to the hands of the principal, or 
is applied for his benefit, the principal is liable 
jointly and severally with the agent to restore 
the amount or value of such money or prop¬ 
erty. But this rule is subject to the qualifi¬ 
cation that the principal must have had knowledge 
or means of knowledge that the money belongc d 
to a third person. 

The Contract Act is not exhaustive of all 
cases in which a person under the English Law 
would be taken to have a right of action against 
another as for money paid to his use. 

Ranganaikammal v. Ramanuja Aiyangar, ii Ind. 
Cas. 570; 35 M. 728 at p.737; 21 M. L. J. Coo; 
10 M. L- T. 57; (1911) 2 M. W. N.285, relied upon 

Though a case may not be one of ‘coercion 
falling under section 72 of the Contract Act, 
yet that dots not prevent the application of 
the principle that, where the defendant has re¬ 
ceived money which in justice &nd equi y e- 
longs to the plaintiff, under circumstances which 
render a receipt of it, a receipt by the defendant 
to the use of the plaintiff, the plaintiff is entitled 

t° p e eoV £ r j —Under ordinary circum- 

stances a^T^on. be be banker or other, 
who takes money from his debtor in ds 
charge of a debt is not bound to inquire into the 
manner in which the person so paying the debt 
acquired the money with which he pa) s it. How¬ 
ever that money may have been acquired by the 
person making the payment, the person taking 
that payment is entitled to retain it in dis¬ 
charge of the debt which is due to him. But 
if the person receiving the money has reason 
to believe that the payment is being made in 
fraud of a third person and that the person mak- 
incr the payment is handing over in discharge 
of°his debt money which he has no right to 
hand over, then the person taking such payment 
would not be entitled to retain the money. 
B Morarji PremJI Gokuedas V • MUEJI RANcHHcn 
Vi n & Co-, 25 Bom. L. R.1014; 48 B.20; (1924) 
A. I.R. (B) 232 200 

_. Profit obtained by agent—Liability of 


A person who accepts a profit for himself in a 
matter in which he is acting ts an a gent for another 
is bound to account t 0 his principal for that profit. 
0 BankE Lae v. Kanhaiya Lae, 9 O. L- J. 637 

Probate and Administration Act (V of 1881 ), i-C® 

Adverse claimant to testator—Interest tn es ate— 
Probate, opposition of. 

A person denying the title of the testator, to 
deal with certain property a? his own and claim¬ 
ing adversely to him, cannot be said to have sufh 
aa interest in the estate of the deceased as vfovHJ 
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Probate and Administration Act— concld, Provincial Insolvency Act—conoid. 


entitle him to come in and oppose the grant of 
Probate. C MOhAdrb Kudu v. BexooE I,Ah 
Patra, (1922) A. I. R.(C.) 181 534 

Provident Funds Act (IX of 1897), ss. 2 (4). 4 II) 

--State Railway Open Line Code. Vol. II, 
Appendix J, r. 30— Compulsory deposit, whether 
hable to attachment after retirement of depositor 
—‘ Discharged,' meaning of. 

The-word " discharged ” in rule 30 of the 
Rules contained in the State Railway Open Line 
Code, Volume II, Appendix I, docs not neci ssarily 
mean dismissed, and is wide enough to include the 
case of a servant who has been permitted to retire 
or take his discharge. 

A deposit which is received as a compulsory 
deposit continues to retain that character so long 
as it remains in the fund and does not cea‘e to be 
a compulsory deposit merely on account of the 
discharge of the depositor from service within 
the meaning of rule 30 of the Rules contained in 
the State Railway Open Line Code. Volume II, 
Appendix I. and. as such deposit, is not liable to’ 
attachment under the provisions of section 4 (1) 
of the Provident Funds Act. C Secrftary of 
Static Ejr India v. Raj Kumar, 27 C. W. N. 4-2- 
50 C. 347 • 1025 

Provincial Insolvency Act (V of 1920), ss. 2 (1) (d). 

28 . 47 — Receiver, suit against—Leave of Court 
whether necessary—Secured creditor, position of. 
A Receiver in insolvency proceedings is not 
in the same position as a Receiver in a suit. His 
position is that of an assignee in bankruptcy, 
and it is not necessary for a party to obtain the 
leave of the Court to proceed against a Receiver 
appointed under the provisions of the Provincial 
Insolvency Act. 

A mnta Lai Ghose v. Narain Chandra Chakra- 
barti, 53 Ind. Cas. 973; 30 C. L- J. 515. relied on. 

I11 insolvency proceedings a secured creditor 
stands on a different footing from that which 
is ordinarily occupied by unsecured creditors. 

A secured creditor may do one of three things: 
he may enforce his security and prove for the 
balance that may be due to him; or he may re- 
liil juish liis security for the general body of cre¬ 
ditors and prove for the whole debt that may be 
due to him, or he may value his security and 
receive a dividend for the balance that may be 
due to him, subject to the right of the Court to 
redeem the security. He may also ignore the 
Insolvency Court altogether, in which case he 
must be content only with his security, and will 
be debarred from claiming any dividend, if his 
security should prove to be' insufficient. Pat 
Sant Prasad Singh v. Sheodut Singh, 2 Pat. 
724; (1924) A. 1. r. (pat.) 259 589 

-- ss. 4, 68, scope of—Stranger aggrieved by 

act of Receiver — Remedy—Civil suit, maintain¬ 
ability of—Leave of Court, whether necessary. 

Per Curiam: —Section 4 of the Provincial In¬ 
solvency Act does not confer exclusive jurisdic¬ 
tion 011 the Insolvency Court, and it cannot be 
said that the only remedy open to an aggrieved 
stranger is to apply to that Court. 

Where a person has made no attempt to bring 
the matter up before the Implvcncy Court and 


there is no order of that Court which can be point¬ 
ed out as amounting to a decision within the 
meajiug of sub-clause (2) of section 4 of the Pro¬ 
vincial Insolvency Act, he is at perfect liberty 
to have recourse to the ordinary Civil Courts. 

Section 08 of the Provincial Insolvcm v Act 
provides a speedy remedy to which recourse 
can be had ?f the person aggrieved eheoxs to set k 
it. But it is not the only remedy open to him. 

If a person applies under sc el ion 6S of the Pro¬ 
vincial Insolvency Act, he is subject l 0 the time 
limit prescribed therein, but if he wants to enforce 
Ins claim in the Civil Courts i„ the ordinary 

way, his rights would be those of an ordinary 
person. J 

It is open to a third person whose property 
has been taken possession of by the Receiver ai d 
who does not claim title through the insolvent 

to treat the Receiver as a trespafser and main¬ 
tain his chum in a Civil Court. There is no pro¬ 
vision in the Provincial Insolvency Act other 
than that contained in section 4 of the Act which 
in any way takes away the jurisdiction of a 
Civil Court to try such a suit. 

There is no statutory authority for 1 he nioi op¬ 
tion that a person who is suing a Receiver appoint¬ 
ed under the Insolvency Act has to obtain the 
permission of the Insolvency Court. 

Per Sulaimav, J .—A Receiver appointed vccU r 
the Code of Civil Procedure merely holds the 
estate on behalf of the Court. The estate dees rot 
vest an him, nor does he in any way represent it 

is necessaryin order that by 
impleading him the estate may be bound W ith¬ 
out leave of the Court he represents nobedv- after 
leave he represents the real bcncliciary. *A Rc- 
cciyer under the Frovinci.il Insolvency Act holds a 
different capacity altogether. He is more than a 
mere officer of the Court. Under section 28 (2) oi 
the Act the insolvent’s estate vests in him. He 
alone, and no one else, represents the estate. He 
therefore, is the proper party to be impleaded in 
the action. No leave is aocordinglj- necessary 
for suing him. ‘ J 

Under section 4 of the Provincial Insolvency 
Act, if a question of title is actually raised by 
a stranger to the insolvency and decided by the 
Insolvency Court, the decision is final, and the 
question cannot be rc-opcncd. A‘ Maiirana 
Kunwar v. David, 21 A. I,. J. 737 ; (*924) A. I. R. 

(A. 40; 46 A. 16 g 7 

- s.68, scope of. See Provincial InToi- 

vency Act, 1920, s. 4 57 

Provincial Small Cause Ccurts Act (IX of 1887), 

s. 26 . See Civil Procedure code iqc 8 
O. VI, r. 17 65 & ’ 

■ ■ —S- 25 —Evidence not examined satisfac- 

only—High Court, power of, to interfere in 
revision. 

Where, 011 the face of a decision of a Small Cause 
Couit Judge, it appears that the evidence of a 
patty has not been satisfactorily examined, fc.r 
instance, where the Judge in l-.is summary of'the 
evidence states that the party had examined only 
one witness whereas, as a matter of 1 act, another 
witness was also examined whose evidence makes 
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Provincial Small Cause Courts Act^coucld. 

the posl-iim of the party infinitely stronger, the 
Huh Co.irt should exercise its powers of inter- 
f ere nee in revision. Fat PakSotim Das v. Firm 
J anGt.1 Sao, iP. L. R. 199 • 865 

_Sell II, Arts. 13 . 35 (ii), applicability of 

— Penal Code ( Act XL V of 1800), s. 403— 
Dishonest misappropriation—Suit to recover prop - 
cYty—Small Cause Court, jurisdiction of. 

It is an essential element oi an offence under 
section 403 of the Penal Code that the accused 
should act dishonestly. There may be cases 
of misappropriation in which the defendant would 
be civily liable, but would incur no criminal 

liability at all. . 

Unless all the necessary ingredients of a cri¬ 
minal offence are stated in a plaint, the case can¬ 
not be excluded from the cognizance of a Court 
of Small Causes under Art. 33 (11) of Schedule II 
to the Provincial Small Cause Courts Act. 

Article 13 of Schedule II to the Provincial 
Snail Cause Courts Act only relates to claims 
made against the person who is primarily liable 
to pay the c:sses or dues. L Sciiv Gik v. Rhazam 

Gir, 3 D. 369; (19-2) A. I. R. (G.) 451 681 

_ Art. 35 (ii) —Suit to recover value of 

tress cut un-.ler J,ini of right—Court if Smalt 
ca\i:c >, jittiidiciion of. 

A suit to recover the value of trees cut down 
by the defendant under bona fide claim of right 

does not fall under Art. 3 5 (*0 oi S 5 * e< ^ 

II to the provincial Small Cause Courts Act and 
not therefore, excluded from the cognizance 

of a Small Cause Court. C Dibbar Hossain a. 
Sadaruddis Cuoudhuri, 27 G. W. XI. 4^91 
( I9 1 3 ) A. 1. R. (C.) 508 u 

Public nuisanc e—Annoyance, proof of. 

In order to establish a charge of committing 
a nuisance in a public place to the annoyance ot 
residents or passengers in the locality, it 1S ne¬ 
cessary to prove that somebody was annoyed 
But annoyance to one person is sufficient and all 
iw ?<T required is to show that the act complain- 
IT ‘of wS’donc in such a way as to annoy the 

P 'when' V a°p'tblic P servant, like a Municipal em- 
nlovee whose duty it is to look after the deanll- 
«r2 of the streets, sees anybody easing himself 
ness o n i a ce or street he is sure to be 

III nvid A UW RAM V. BMPliROR, 21 A. h. 
J. m 772 l 25 Cr i. J- 3321 (1924) A. I. R. (A.) 

194 . 

Punjab Limitation (Anoestral Land Alienation) 
Act (I ot 1903 ), Art. 2—Attestation of mutation 
ILtwo sales— Combined mutation—Limitation. 

a pre-emption suit and the matter was settled 
by^he village punchayat by which the defendants 
paid off H. and M. and took over the sale. The 
mutation in favour of the defendants was duly 
attested by the Revenue Officer in the presence 
of F., Hi and the defendants in February 1908. 
Plaintiffs, as reversioners of F„ brought a suit 

fa* PQ 38 eswoa ia Joauary « 4 * e S la S tliat 


Punjab Limitation (Ancestral Land Alienation) 

Act —condd. 

the sale by F, was without legal necessity and 
that time began to run from the date of the 
attestation of the mutation. The defendants 
contended that there were really two alienations 
one by F. to H . and M. and a second one by H, 
and M. to themselves and that what had been 
attested was a sale by F. in favour of themselves, 
an alienation which as a matter of fact never 
really took place: 

Held, that the mutation was really a combined 
one covering both the alienations and there¬ 
fore there was an attestation of the alienation 
disputed by the plaintiffs and their suit brought 
within twelve years of the date was within time. 
L KuNdan v. Mam RaJ, 4 L. L. J. 17 8 ; (1922) 
A. I. R. (L ) 57 274 

Punjab Municipal Act (III of 1911), s. 155, 

applicability of—Long user of premises for a 

particular purpose, whether can be objected to. 

Section 155 of the Punjab Municipal Act con¬ 
templates only recent and temporary breach of 
the rules and a person prosecuted thereunder can 
successfully plead that he has been uwng the pre¬ 
mises for the purpose objected to for a Jong 
period. L Allah Bakiish v. Empeuor, 25 Cr. 

L. j. .15 495 

__’_ SSi 172, 195 , 219 — Encroachment on 

Municipal land—Refusal to remove—Composition 

whether can be accepted. . . 

Under section 219 of the Punjab Municipal 
Act a Magistrate can either dismiss the complaint 
if lie finds that the facts alleged by the Muni¬ 
cipal Committee have not been established, or 
he can impose a fine up to Rs. 50 if the orders 
of the Committee lawfully issued have not been 
complied with. A Magistrate has no jurisdiction 
to accept a penalty for a projection which has 
been constructed without the ptimission of the 
Municipal Comm ttee. It is only in cases of build- 
incs constructed without the permission of the 
Committee on one's own land that a comp^i ion 
can be accepted under section 195 oi the Manx- 

:n,e A ict 

uaiwv Company —Unreasonable delay—Damage 
*Tfood C s°?W‘ndent of loss cr dei.ru,rat,on -- 

Risk-Vote B, b y the 

Railways Act 

2 T'MuirT 

can be recovered. -s aned to the defendant 

Certain goods w *KC°n8 cnd er a Risk->°|« 
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Railways Act— contd* 

event of the Iosb of the consignment or one or more 
complete packages forming part of the consign¬ 
ment, due to the wilful neglect of the Railway 
Administration, or to theft by or to the wilful 
neglect of its servants, transport agents or carriers. 
The goods arrived at their destination in a very 
deteriorated condition owing to the wilful neglect 
of the Railway Company. The consignee refused 
to take delivery of the goods *and sued the 
Railway Company for the value of the goods: 

Held, that under the terms of the Risk*Note the 
Company was not liable for deterioration of the 
goods. A Ram Kishun Ramv. North-We sjTkn 
Railway, 20 A. L. J. 973; (1923) A. I. R. (A.) 
12 > 1020 

—- 8R * 77 , 140 —Suit against Railway 

Company—Notice to siU.ordinate Officer, whether 
notice to Agent—Consignment oj goods—Suit to 
recover compensation for loss—Burden of proof 
— Limitation, commencement of—Limitation Act 
(IX of r 90S), Sch. I, Art. 31. 

In a suit to recover compensation for the loss 
of goods consigned to the defendant Railway Com¬ 
pany for carriage under a Risk-Note which exempts 
the Railway Company from liability except in 
the event of wilful U2glect of the Company or 
theft by or wilful neglect of its servants and pro¬ 
vides that robbery from a running train dees not 
constitute wilful neglect, the burdeu of proving 
neglect on the part of the Company lies on the 
plaintiff. If it is alleged by the Company that 
the goods were lost by theft while the tram was 
running, the burden of proving this fact lies on 
the Company. 

Aibuquersquc and Sons v. South Indian Railway 
Company. 08 Ind. Cas. 209; 16 I*. W. 667; (1922) 
M. W. N. 32S; .j 3 M. L. J. 90: (1922) A. I. R. 
(M.) 231 ; 31 M. L. T. 470, followed. 

Where it is found that the notice required by 
section 77 of the Railways Act has not been given 
to the Agent of the Railway but was sent to some 
subordinate officer of the Railway, the plaintiff 
in order to succeed, must prove, either that the 
power of the Agent to receive notices under section 
140 of the Act had been delegated to the Subordi¬ 
nate officer who had actually received the notice, 
or that the Company by its rules or course of 
business had held out to the public that notices 
might be given to such officer instead of to the 
Agent and thus stopped itself from raising a tech¬ 
nical defence, 

A suit to recover compensation for loss 
of goods consigned to a Railway Company 
for carriage is governed by Art* 31 of Schedule I 
to the Limitation Act, and limitation for the suit 
b-gins to run from the date on v/bicli the defend¬ 
ant Company finally says the goods cannot be 
delivered. M Souxa Indian Railway v. S. P. 
R. S* Nakayana Ayyar, 46 M. L. J. 302 

511 

-* 8 . 127 —Penal Code ( Act XL V o/i8Co), 

5, i 4 7— Rioting and throwing stones at train— 

Separate offences. 

The accused assembled at a railway station with 
the object of preventing people by force and 
violence from proceeding to a particular place 
bjr a train aud force and violence wo* used towards 


Railways Act—couddi 

the passengers in the prosecution of tfie common 
object. As soon as the train started the accused 
began to throw stones at the train. They were 
convicted 0 f separate 0 ffence 5 under sec¬ 
tion 147 of the Penal Code a n d 12 7 of the Rail¬ 
ways Act a n dveparate sentences were awarded for 
each offence j 

Held, (1) that the throwingof stones at the train 
was a distinct offence by itself which had no 
connection with the offence of rioting, the latter 
offence being complete as soon as the tiain had 
started and. the stones not having been thrown ia 
furtherance of the common object with which the 
accused had assembled at the railway station; 

(2) that,thcrefoie, the c 0 nviction of the accused 
for separate offences under section 147 of the Penal 
Code and 127 of the Railways Act was perfectly 

legal. L Allah DitTa v. Emperor, 23 Cr, L. 
J* 435 723 

Rangoon Small Cause Court Act (VII of 1920), 
S. 14 (s)— Suit for declaration and damages for 
wrongful Concealment of Properly, nature of — 
Jurisdiction of Small Cause Court. 

Merely asking for a declaration in a suit does 
not necessarily make it a suit for a decla¬ 
ratory decree within the meaning of section 14 (5) 
of the Rangoon Small Cause Court Act. 

A suit for a declaration and damages based on 
the allegation that the defendant had wrongfully 
removed and concealed certain property which 
the plaintiff was entitled to attach in execution of 
a decree does not fall within section 14 (s) of the 
Rangoon Small Cause Court Act and is not ex- 
cluied from the cognisatice of the Small Cause 
Court. R Takir Ram Kalwar v. M. N. Swamy 
Naidi\ 1 R. 283; (1923) A. 1. R. I R ) 215 1021 
Rangoon Rent Act (II of 1920 ), as amended by 
Act (I of 1922 ), £S. 14 , 14 A, 15 —Landlord and 
tenant—Right to recover excess rent from tenant 
—Standard rent, certification of » whether 

necessary. 

Under sections 14 and i4Aofthc Rangoon Rent 
A«.t, the Legislature in providing remedies aa 
between the tenant and the landlord, where either 
of them has enjoyed benefits to which he was not 
entitled under the Act, intended that these 
remedies should be granted only incases in which 
the Controller has, having regard to all the circum¬ 
stances, fixe da standard rent under section 15 of 
the Act. 

Therefore, the landlord's remedy under the pro¬ 
viso to Sub-section (2) of section 14A of the 
Rangoon Rent Act, to recover from his tenant 
rent recovered by the latter from his sub-tenant 
iu excess of the standard rent, cannot be exercised 
unless and until the Controller has granted & 
certificate certifying the standard rent of the 
premises leased by the landlord. R B. R. 
Bahadak v. JadAWJEE Mehta, 2 Bur. L. J. 2351 
1 R. 687} (1924) A. I. R. (R.) 1725 25 Cr. L. 

J. 482 882 

Registration, effect of—Notice. 

Registration of a document does not necessari¬ 
ly amount to notice, and the question mn6t be 
determined upon the merits In each individual 
rase. A Kali Din v, Madho, (1923) A. I. R,. 

(A.) 163 
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Registration Act XVI oi 1908), s. 17 ,1) (b)— 

Deed dda.it? L > appointment of heir, whether 

compuho, ily ; egisti able. 

A d <"» umeut declaring the appointment of an 
heir under the Customary Law of the Punjab does 
not 1 all within purview of section 17 (1) (b) of the 
Registration Act and does not, then lore, require 
registration- L Baj Singh v. ParTap Singh, 
(1923) A. I. R. (u.) 497 473 

•-—■ s. 17 (1) (b)— Document shotting p>o- 

pcrties allotted on partition, whether requires 
registration. 

Where parties draw up a document showing 
different properties aliottr d to them on a partition 
and the intention is that they should be the 
owners of their separate shares as from the date 
of the document, the document falls within the 
purview' of section 17 (t) (6) of the Registration 
Act. and the mere fact that the parties had in 
contemplation the<xeoution of a formal document 
in the future, does not suffice to take it out of 
the scope of that section. B KaStukibhai 
Manibhai v. Bai Maiiai.axmi, (19-23) A. I. R. 
(B.) 464 914 

—- — — s. 28 —Mortgage of property not situated 
within territorial jurisdiction of Sub-Registrar 
— No collusion between mortgigor and mortgagee 
— Mistake—Registration, legality of. 

The properties comprised in a mortgage were 
situated in one taluk and an acre of land de¬ 
scribed as Survey No. 458 in another taluk was 
also included and the mortgage-deed was re¬ 
gistered in the Sub-Registrar's office in the 
latter taluk. Survey No. 458 did not in fact 
belong to the mortgagor and was a mistake 
for Survey No. 458 which belonged to him, 
but which was not within the territorial 
jurisdiction of that Sub-Registrar; 

Held, that in the absence of any proof that 
there was any collusion between the mortgagee 
and the mortgagor or any intention on the part 
ot the mortgagee to include a laud not belonging 
to the mortgagor, the registration was not in¬ 
valid though it had taken place in a Sub-Regis¬ 
try office in the jurisdiction of which none of 
the mortgaged properties were situated. M Devi 
Prasad v. JagannadhAraju, 46 M L J. 12; 
(1924) M. W. N. 125; 33 M. L. T. 243; (1921) 
A. I. R. (M.) 28x 464 

Res judicata. See Agra Tenancy Act, 1901. 
s. 107 630 

- See Civil, Procedure Code, 1908, O. 

XLI, r 1 541 

——- between co-defendants. 

A decision will not operate as res judicata 
between co-defendants unless it is shown that 

the interests of the co-defcudants were at 

variance and there actually was a decision in 
favour of one as against the other. A KALI 
Din v. Madho, (1923) A. I. R. (A.) 169 862 

-——■ between co-defendants — Contest, absence 

of. effect of. 

A decision in a prior suit cannot ope-ate as 
res judicata between parties who were co-uefend- 
ants in the suit, where it is found that it was not 
necessary for the point to be raised in the prior 
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suit as between the co-defendants. M IlADHAVAN 
Nair r. Abdur Rahman, (1922) A. I. R. (hL) 
404 917 

- Jurisdiction of Civil and Revenue Courts 

— Question tried in Revenue Courts , whether 
can be re-agitated in Civil Courts. 

Where a Revenue Court having jurisdiction to 
decide a matter has heard and finally deteimined 
it, a suit in the Civil Court to question the de¬ 
cision of the Revenue Court is not competent. 

Plaintiff brought a suit in the Revenue Couit 
to eject the defendant as his sub-tenant. It 
was held that the defendant was not a sub-tc n- 
ant but a tenant-in-chief paying rent to the zemindar 
and the suit was dismissed. The plainliff then filed 
a suit in the Civil Court to set aside the decree of 
the Revenue Court and to get possession of the 
land : 

Held, that the suit was not maintainable. 
A Ram Das v. Dubri KoEri, 20 A. L. J. 
606; (1922) A. I. R. (A.) 336; 44 A. 724 

139 


- Mortgage , decree on — Sale—Purchaser 

whether affected by result of suit subsequent to 
mortgage. 

A sale in execution of a mortgage-decree and 
he proceed ngs in which Such a di cree was 
btaiued are a part of the working out of the 
i u hts of the mortgagee under the mortgage, 
iid the purchaser is not, therefore, affected ly 
decision in a suit subsequent to the ffloft- 
age, the,ugh prior to the Court role. M 
lAYABHARAM SARAMMA V. DEVAPURAJAIrA Gan- 
;ayy a, (1922) A. I. R. (M.) 390 

ti pari an owners — Navigable river—Accretions 
Reformations in situ— Law applicable. 

The bed of a public navigable mer is the 
iroperty of the Government though the banks 
aa y ba the subject of private ownership. If 
here be slow accretion to the land on either 
ide, due, for instance, to the gradual accurnuJa- 
ion of silt, this forms part d the estate of the 
iparian o^ncr to whose bank the accretion has 
ee u made. If private property be submerged 

rttf'oZn. b r y w 

lABA v.| Roy. f p C=--- S M AI ^T 1 X- 
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Set-off. Set Conversion 580 

ShaakaluP grant, whether transferable. 

Dan l wnicli is shankalup and r sumablc is not 
transferable. 0 SiyA Ram v. Sai.ik, io O. L. J. 
335; 10 O. & A. h. R. 172J (19^1) A. I. R. (O ) 
124 352 

Solicitor and client —Fees dlsalhnued by Taxing 
Officer — Solicitor, right of, to retain client's 
money. 

A Solicitor is entitled to retain such moil, ys of 
his client as, in accordance w.lh th? rules < f the 
Court, ho is entitled to claim against him. He has 
nori^ht at all ia law to retain auy sums aft r the 
Taxing Officer has di. aliened them, without 
having made a su'c ssful application to the Court 
either on revi.w, or on a reference oro'h rwi e. to 
increase the sums allotted. C JAi>ad Chandra 
v. RomEs n Ciiandra, 27 C. W. N. 537; (102^) 
A. I. R. (C.) 603 1022 

Specific Relief Act (I of 1877 ), ss. 12 , 22 —Civi 
Procedure Code ( Act V 0/1908), O. VII, r. 7, 
O. XXII I, r. 1 —Contract tosell immoveable prop¬ 
erty—Time of essence of contract—Reasonable 
time—Repudiation of contract — Breach — Specific 
' performance — Discretion—Appellate Court, inter¬ 
ference by — Deposit, when can be recovered — Aban¬ 
donment of relief—Alternative reliefs — Damages. 

Where time is not originally- made of the essence 
of the contract, in a contract, for the sale of 
immoveable property, it is open to one party, if 
unnecessary delay' is caused by the other, to limit 
a reasonable time within which the contract should 
be performed by the other. What is a reasonable 
time must depend upon the facts of each particu¬ 
lar case. The question of reasonableness of no¬ 
tice should be considered with reference to the 
past attitude of the parties. What remains to 
be done at the date of the notice is of importance, 
but it is by uo means the only relevant fact. The 
fact that the purchaser has continually been press¬ 
ing for completion, or has before given similar 
notices which he has waived, or that it is specially 
important to him to obtain early completion, are 
equally relevant facts. 

Where one party repudiates his obligation 
under the contract he is debarred from claiming 
spt*cific performance of the contract by the other 
party. 

No one has au absolute right to a decree for 
specific performance, but as laid down in section 
18 and 22 of the Specific Relief Act the grant or 
refusal of this relic! is purely discretionary with 
the Court. After a suit has laecn filed for specific 
performance, the question whether a decree 
should be granted or refused is one purely 
for the Court in the exercise of its jurisdiction 
on judicial principles, and the domain of strict 
law is superseded by the domain of discretion and 
equity. 

Frost v. Knight, (1872) 7 Ex. ill; 41 D. J. Ex. 78; 
26 L. T. 77; 20 W. R. 471 and Sabapathi v. Van- 
mahalinga, 23 Iud. Cas. 581; 38 M. 959; 15 M. L. T. 
203; 26 M. I*. J. 331; (1914) M. W. N. 256, distingu¬ 
ished. 

In exercising a discretion under section 27 of 
the Specific Relief Act, the Courts are not tied 
down by the rules laid down by the Contract 
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Act and by those alone. It can take into coil* 
sideration the plaintiff’s nbandonmc nt of his claim 
to specific performance and it tan come to the 
conclusion that in the circumstances the plaintiff'# 
proper and equitable remedy is to sret a decree 
for specific performance, and that if he refuses 
to take this his suit should be dismissed with 
costs. 

Gobinda Chandra Chackravarli v. Xunda Kumar 
Das , 22 Ind. Cas. 910; 18 C. W. N. O89 and Hipgrave 
v. Case, (1885) 28 Ch. D. 356; 54 h. J. Ch. 399; 
52 L. T. 2.|2, relied on. 

The above principle lias, however, no application 
to a case where the plaintiff expressly makes an 
alternative prayer in the plaint for damages, 
not only as a substitute for specific performance 
but also coupled with a prayer in the alternative 
for rescission of the contract. 

Where a Trial Court has decided that in exer¬ 
cise of its discretion it would not grai<t a decre e 
forspecific performance, an Appellate Court should 
be slow to interfere with tin* exercise of such a 
discretion. 

Where there is no repudiation of the contract 
by the purchaser, nor auy conduct on liis part 
amounting to repudiation, lie is entitled to a re¬ 
turn of the deposit, though specific performance 
is refused. 

A plaintiff is dorninus litis, and the ordinary 
rule is that if he claims alternative reliefs he 
can choose at the hearing which lie will ask 
for. 

Farrant v. Olver, (1922) W.N. 47; 91 L. J. Ch; 
758; 127 L. T. 145: 66 S. J. 283. relied on. 

Under O. VII, r. 7 of the Civil Procedure 
Code the Courts in India have a general right 
to give such relief as the y may think just, and are 
not so tied down as the Courts in England used 
to be. 

Defendant agreed to sell certain immoveable 
property to the plaintiff and the time fixed for 
completion was six months. The market, how¬ 
ever, improved and the defendant evaded the per¬ 
formance of the contract. After considerable 
delay the plaintiff served the defendant with 
notice to complete within seven days. 
Defendant failed to do so and plaintiff sued him 
forspecific performance of the contract and in 
the alternative for damages. The market declin¬ 
ed considerably during the pendency of the suit 
and the defendant expressed liis willingness to 
perform the contract, but the plaintiff refused 
to accept specific performance and pressed his 
claim for damages l 

Held , (r) that although time was not originally 
of the essence of the contract it was open to the 
plaintiff, having regard to the conduct of the de¬ 
fendant, to give notice to the latter making time 
of the essence of the contract ; 

(2) that under the circumstances of the case 
the p.-riod of seven days fixed by the plaintiff 
in his notice was reasonable ; 

{3) that defendant having failed to perform 
the contract within the time fixed was guilty 
of breach and the date of breach was the date 
on which the period fixed in the notice expired ; 
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(4) that it was open to the plaintiff to abandon 
his claim for specific performance and confine 
his claim to damages, and that the defendant 
could not insist that the plaintiff must accept 
spe ific performance. B KarsandAS KalidaS 
Gin a v. CnuOXAi.Ar, Motichand, 25 Bom. L- R. 
1037; (1924) A. I.R. (B.) 119; 48 B. 259 275 

-—S. 14 — Agreement to sell—Burden subse¬ 
quently imposed on property—Specific perform¬ 
ance with compensation — Compensation, asscss- 
ment of. 

Plaintiff agreed to purchase certain properly 
from defendant but before the sale-deed could 
be executed defendant’s brother’s widow obtained 
a decree for maintenance against the defendant 
charging the property in dispute with the pay¬ 
ment of maintenance. In a suit by the plaintiff 
for specific performance of the agreement of sale c 
Held, (1) that the plaintiff was entitled to com¬ 
pensation for the burden which had been imposed 
upon the property which lie had contracted to 
buy owing to the decree passed in favour of the 
widow, and that he was entitled to be indemnified 
against any claim the widow may make against 

him for maintenance; . , - 

(2) that the compensation should take the form 
of a sum of money to be deducted from the price 
to be piid by the plaintiff sufficient to purchase 
an annuity equal to the amount of annual main¬ 
tenance awarded to the widow. B* ChuoTABhAI 
IIIRACFIAND V . MAGANABHAI NAGINBUAJ, ( 1 923) A * 

J. R. ( B.) 2JI 500 


_— s. 2 Z—specific performance—Delay in 

suing, effect of—Discretion of Court 

Under section 22 of the Specific Relief Act the 
jurisdiction to decree specific performance is 
discretionary, but the discretion of the Court is 
not arbitrary but sound and reasonable and is to 
be guided by judicial principles. 

Tire period 0 f limitation for a suit for specific 
performance of a contract is three years from the 
day on wh ch the plaintiff has notice that perform¬ 
ance is refused, and in the absence of anything to 

show an abandonment or a sleeping over rights to 

the detriment of third parties, delay short of the 
period of limitation does not debar a plaintiff from 
claiming specific performance. 

To operate as a bar to relief iu a case of specific 
performance, delay must be of such a character as 
either to prejudice the defendant or to lead him to 
the belief that plaintiff has waived his rights. 
Delay which does not amount to waiver, abandon¬ 
ment or acquiescence and in no way alters the 
p sit ion of the defendant, does not disentitle the 
plaintiff to sue for specific performance. S. 
BfiGRAj v. AUSHSR, (1923) A.I. R..(S.) 50; 16 S. 

I,. R. 278 89 ' 

41 —Construction of decree—Reciprocal 


The decree passed in a suit for cancellation of a 
band provided as follows:-—“that the plaintiff’s 
claim be and is hereby decreed for cancellation of 
the bond in suit but the defendant shall have 
the right to recover Rs, 500 from the plaintiff’s 
property." 


Held, (1) that the decree awarded reciprocal 
reliefs in terms of seclion 41 of the Specific Relief 
Act and while the plaintiff was awarded a decree 
for cancellation of the bond in suit the defendant 
was given the right to recover Re. 5 °° from the 
plaintiff'6 property; . 

(2) that there was nothing iu the decree to indi- 
cate that the intention was to relegate the defend¬ 
ant to a separate suit and the decree was virtually 
a decree awarding Rs. 500 to the defendant to be 
recovered from the plaintiff’s property, which was 
capable of exe cut ion. 0 . Jiianda Singh v. Muham¬ 
mad Anwar Khan, (1923! A * !• R* (O-) *6° 776 

- s 42 . See Civir, Procedure Code, 1908, 

O.xXI, r. 63 1 

--S. 42 — Suit to declare decree fraudulent, 

maintainability of—Consequenlial relief — Injunc¬ 
tion, prayer for, whether necessary. 

To entitle a plaintiff to maintain a suit for declara¬ 
tion under section 42, Specific Relief Act, he must 
prove that he lias a present existing interest, 
and no cause of action accrues to him until there 
is some infringement or threatened infringement 
of his right; in other words, the cloud must be cast 
before he can ask fot its removal. He must allege 
and prove hostility on the part of the defendant, 
for no Court will move on purely spec illative 


grounds. 

Plaintiff was the sub-lessee of a certain holding* 
The landlord brought, a suit for rent in respect 
of the holding against a fictitious t< nant, obtain¬ 
ed a decree and brought the holding to sale; 
Plaint’ft thereupon brought a suit against the 

landlord and the purchaser for a declaration 

that the decree and sale were fraudulent and iol« 


• 

^Hcld, that the suit was maintainable un<l<r 
■ ction 42 of the Specific Relief Act and the plaiut- 
f was not bound to sue for an injunction by way 
f consequential relief. C- MohESh CiiAnlRA 
[ISSRA V. NlSTARINI DaSSYA, 27 C L W. W. 449 . 

[9 33) A. I. R. (C,) 382 

- s. 56 ( 6 )— Injunction to restrain criminal 

proceedings—Jurisdiction exercise of. 

Though the extreme position cannot be mail 

ained that there is absolutely no m 

Court of Equity to restrain criminal yroieevttP 

or the leooiecyof a penalty-impose^I by£ fot 

or breach of its enactments, the Court win no 
riterlere. unless in very special ciictimstaiias, l> 
ray of injunction or declaraticn of n&xi. 
q Legislature h»s VoinWl o«l 

ri joy KUMAR C Audv, «C.W.J 

^5» c. 8.31 38 C.L. J. 360; («*•*) A - 

c.) 334 

Stamp Act (H of 1899). ■. 

mission unstamped — Award. written 

An award following upon 
igreemect to refer the matter to arbitral on ^ 

!o t be questioned by any°/ b j£ ce F <rf{, £ yinent of 
eferenceon the ground of fiec . 

tamp duty, by reason of the pr<£ ^ ATj 0 o- 

ion 36 of the Stamp Act. 0 . ■ MJ® ^ 845 

. ixf V kedar Nath, 27 C. W. N. 5*3 - 
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Stare deoisis, principle of—plea Vol taken in large 
number 0 f cases, inference from. 

It is above all things accessary stare decisis, 
not to unsettle what has beta settled by a 
long course of decisions. 

When a long series of eases extending over 
a long period of time when parties were 
represented by eminent Counsel are decided in 
a way where if a plea which was evident had 
been taken and upheld, the decision would 
have been the other way, there arises an 
irresistible conclusion that the pk a was not taken 
because it was felt to be bad. P. C- Unij Narain 
Rai v. MangEA Prasad Rai, 21 A. L- J • 934; 46 
M. L. J. 23; 5 P. L. T. 1; 28 C. W. N. 253; (I92.j) 

M. W. N. 68; 19 L. W.72; 2 P. L. R. 4*J i© O. & 

A. L. R. 82; (1924) A. 1 . R. (P.C.) 50; 33 M. L. T. 
4 57j 4 6 A. 95; 26 Bom. L. R. 500 689 

Statutes, interpretation of—Retrospective effect. 
See Criminal Proceia rE Coi>e (Act XVIII of 

1923), s. 195 297 

Succession (Property Protection) Act (XiX of 
1841 ), s. 18 — Appeal. 

No appeal lies under the provisions of section 
18 of the Succession (Property Protection) Act 
front the decision of a District Judge. A 
Gajaduari’. Msgua, 20 A. L. J• 358: 11922) A. I. 
R- (A.) 337 ; 44 A. 546 502 

Suits Valuation Act (VII of 1887 ), ss. 8, II: See 

Court Fees Act. 1870, s. 7 (a) (a) 874 

Super Tax Act (XIX of 1920 ), s. 3 . See Contract 
Act, 1872, ss. 239, 253 699 

Symbolical possession, delivery of, effect of. See 
Limitation Act, 1908, Sch. I, Art. 144 564 

Tariff Act (VIII of 1894 ), as amended by Act IV 
of 1916 , S. 10 — Duty payable how ascertained — 
Benefit of reduction in tariff value—Seller and 
buyer—Excess payment under protest, if vclun- 

The plaintiff entered into a contract in Decem¬ 
ber 1922 for the purchase by him from defendant 
of certain Java sugar to arrive by a named ship 
about the end of the year at Rs. 20 a cwt., 
"ex godowu." At the time of the contract 
the duty was payable on sugar at 2 5 per cent* 
on the “tariff value, 1 ' which was fixed annually 
by notification by the Governor-General and was 
fixed the previous year at Rs. 26-4-0. 1 lie method 

adopted in fixing was to take on the date fixed, 
the average of the market prices ruling during 
the previous 12 months ending ’n September, 
the practice being to bring the new- tariff valuation 
into operation from the beginning of January. 
In this case, when the goods arrived, the tariff 
valuation had been reduced from Rs. 26-4-0 to 
Rs. 16-4-0, the rate of duty remaining the seme 
at 23 per cent. The amount of duty payable 
thus became less but on the defendant seller refus¬ 
ing the plaintiff buyer the benefit ol the reduction, 
the plaintiff buyer had to pay the full contract 
amount and thereafter sued to recover back the 

excess amount paid: ...... .. 

Held, (1) that the plaintiff was entitled to tee 

benefit of section 10 of the Tariff Act; and 

(2) that the excess amount having been paid 

to defendant under duress was legally recoverable; 


Tariff Act—cone Id. 

The word ‘duty ' in section 10 of the Tariff /cfc 
refers to the amount payable and is arrived at l 7 
taking into account the tarilf value end ti e rate 
of duty and in the latter part of the section what 
can be re rove red is the “duty "paid which eanr.ot 
be arrived at without taking into account th* 
tariff value. M. SliAKOoR Gani v. SararAThy 
P i EE a I, 18 L. W. 796; 45 M. L. J. 7 -VS, 33 M. L. T. 
15a: (1924) A. I. R. (M.) 236; 47 M. 222 70 

Toka Lands. See Land Acquisition* 137 

Trade Mark — Law applicalle — Assignment 
of trade mark—Manufacturer reserving right of 
manufacture — Right of sale, assignment of — 

Exclusive right of sale — Reputation in goods — 
Passing-off action—Common Law right — Injunc¬ 
tion. 

In India there is no system of registration r.c r 
is there any provision for n statutory title to a 
trade mark,'so that the rights in respect of trade 
marks must be determined in accordance with the 
principle of the English Common Law. 

A trade mark is a mode of wairanting the 
origin of the goods, to which it is attached, or 
their trade association, and it is of the essence 
of a trade mark that its representation should 
be true. In this is to lx* found the true tistof 
the assignability of a trade mark. 

The title to a trade mark cannot be assigned 
or devolve in gross, but unless the mark con¬ 
notes a personal connection between its original 
ow’ner and the good; in connection with which 
it is used, it may be assigned and transmitted 
with the good-will of the business in Such 
goods. It cannot be assigned when it is divorced 
from its place of origin, or when in the hands 
of a transferee it would indicate something differ¬ 
ent to what it indicated in the hands of a trans¬ 
feror. 

A passing-off action is one in which the plaint¬ 
iff alleges that the defendant is injuring him 
in his property by wrongfully intercepting trade 
which, but for the defendant’s wrongful acts, 
would come to the plaintiff in his business. It 
is an action in which the plaintiff alleges that 
the defendant so gets up liis goods as that 
the public, intending to buy the plaintiff’s 
goods, are induced to buy the defendant's goods, 
in the belief that they are buying the plaintiff’s 
goods. The plaintiff's goods need not be goods 
manufactured by the plaintiff. They may be 
goods which lie purchases, or which he im¬ 
ports, or otherwise acquires and which he rells 
under some 'get-up' which conveys that they 
are goods which, whether made, imported, t>r 
sold by him, carry with them the advantage 
of the reputation that the plaintiff js responsible 
for their quality or their character. 

The doctrine ot passing-off cannot be soextended 
as to ?uy that, where the sole representation is that 
the goods are the goods of a particularinunufacturcr, 

it should be held that that carries with it a re¬ 
presentation that they have come through any 
particular channel; or, putting it conversely, 
that any one who is injured by the passing-otf 
of goodB as the goods of the third party can 
bring an action, 
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Dentil ?■?anufacturing Company Limited v. 
C. DeTrey & Co., (1912) 3 K. 13 . 76 at pp. 87, 
S 3 : Si J,. J. K. B. 1162; 107 L. T. hi; 29 R. 

C. 617; 28 T. L. R. 498, relied on. 

A manufacturer, while reserving the right to 
niinulacture and sell his goods with their well- 
established trade mark, cannot assign the sole 
right to sell those goods in any particular place 
so as to enable the purchaser to restrain members 
of the public from selling in that place goods 
which the manufacturer himself has manufac¬ 
tured and sold to tnem without any restriction 
upon their sale in that place. 

The mere fact that a seller has popularised 
certain goods does not prevent others having 
the same goods from tallowing him into the same 
market and competing with him there, where 
the reputation oi the goods is the reputation 
of the manufacturer and not of the seller. C. 
Imperial Tobacco Co., Ltd. v. Albert Bonn an, 
50 C. 762; (1924) A. I. R. (C.) 216 183 

Transfer of Property Act (IV of 1882), s. 6 (a) 
— Contract Act (IX of 1872), 5. 23— Rever¬ 

sionary right, transfer of—Possession not de¬ 
livered—Future conveyance — English decisions, 
application of. 

An immediate transfer by a next reversioner 
of his reversionary rights, being in contraven¬ 
tion of section 6 (a) of the Transfer of Property 
Act, is unlawful and void with reference to 
section 23 of the Contract Act. 

A transfer by a next reversioner of his rever¬ 
sionary rights, where the deed of transfer 
dedarcs that the vendee has become absolute 
owner of the transferred property and been 
put in possession, is not to be interpreted 
as a contract for conveyance in future when 
the estate fell into possession, merely because 
immediate possession could not be given at 
the time of the transfer. 

The principle that an executant is bound in 
foro conseientiae to make good his promise when 
he obtains the estate in possession is not appli¬ 
cable to India. „ , _ . , 

Courts in India are bound to give effect to 
plain provisions of the Statute Law, instead of 
following a course of English decisions, which 
are based on long established practice rather 
than on principle. 0 DuRga v. JamNa PR as An, 
9 O. & A. L. R- 617; 26 O. C. 368 109 

_— S. 7 — Transfer by non-owner, effect of— 

Guardi an, de facto, whether entitled to sell minor’s 
properly, 

A man has no right to deal with property 
which is not his own, and unless he can show 
some right to deal with it, either as agent or 
guardian of the owner or trustee or the like*, any 
transfer which he purports to make cannot bind 
the lawful owner. 

Although a de facto guardian of a minor might 
assume important responsibilities in relation to 
the minor’s property, he cannot by his de facto 
guardianship clothe himself with legal power to 
sell it. A CHITU v. Charan Singh, (1923) A. I. 
R. (A.) 563 705 


■ s. 52 —Lis pendens, doctrine of, applicabi¬ 

lity of—Mortgage decree—Subsequent decree for 
maintenance—Purchaser in execution of later 
decree, whether entitled to redeem purchaser in 
execution of earlier decree. 

The principle that the right of a second mort¬ 
gagee to re item the first mortgage is not extingu¬ 
ished by proceedings in a suit on the fb* t mortgage 
to wliich the second mortgagee is not a party is 
inapplicable to a case where the second mortgage 
did nut exist either at the time of the suit or at 
the date of the decree or even at the time of the 
sale in ex* cution of the decree. 

In a suit for maintenance by a Hindu widow, 
a mortgagee dc tree-hold* 1 against the family prop¬ 
erties was impleaded as a party. l'he widow 
obtained a decree for maintenance which was made 
a charge on the interests in the properties of the 
mortgagor subject to the lein claimed by the mort¬ 
gagee decree-holder. In execution of the mort¬ 
gage decree, the properties were brought to sale 
and purchased by,and delivery of possession made 
to, the decree-holder. In execution of the decree 
for maintenance the same property was again 
sold and the auction-purchaser therein contended 
in execution proceedings that his purchase was 
valid subject to the mortgage which he claimed 
to be entitled to redeem t 

Held, (1) that the charge created by the main¬ 
tenance decree came into existence only on the 
date of the decree and not earlier and the mere 
fact that the widow was not impleaded in the sal* 
proceedings in execution of the mortgage decree 
did not give her or the purchaser in execution of 
her decree any right to redeem the mortgage ; 

(2) that the rights of the mortgagee dtcrie- 
holdcr having been expressly saved by the main¬ 
tenance decree, the doctrine of Us pendens did rot 
affect the rights of the mortgagee in tb' c fl c e so ns to 
prevent him from proceeding in executiod against 
the property, merely because the iraintenance 
decree gave a charge to the widow on the internt 
of the mortgagor. M Venkatarama Aiyar v. A. 
V. RanciyanChetty, 46 M. L. J. 258; 19 L. W. 
381, (1924) M. \V. N. 344; (1924) A. I. R. (M.) 


449 


504 


S. 53 — Fraudulent transaction — Plaintiff , 
what must prove—Mortgage to pay eff delis — 
Payment to some creditors — Mortgage, whether 
can be challenged. 

In a case under section 53 of the Transfer of 
Property Act, it must be shown that the transfer 
though for a valuable consideration, was for ti e 
purpose of defeating or delaying creditors, and 
should be known to the transferee as such. 

A transfer to pay off some creditors to the 
exclusion of others is not fraudulent. N Subhanali 
v. Bodulal, (1923) A. I. R. (N.) 17 1 C 37 

——- s. 53 — Fraudulent transfer — colourable 

transaction. 

Section 53 of the Transfer of Property Act 
contemplates a transfer of property binding as 
between the parties to it, but one which is void¬ 
able in the circumstances laid down in the sec- 

tion. . , 

If, however, the transaction as merely colour¬ 
able and not meant to be acted upon between 
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the parties there is no transfer at all, but merely 
a fraudulent attempt to avoid a liability. P 
Bhaqwav Lai, v. RajendRa Prasad, 4 P. L. T. 
409; (1923) A. I. R. (Pat.) 564 1 

— -- s. 53 —Fraudulent transfer—Intention to 

defeat and delay creditors. 

When a transfer is made gratuitously and the 
effect of the transfer is to defeat or delay any cre¬ 
ditor, the intention on the part of the transferor 
so to de'eat or delay may be presumed. Where 
the available assets left after the conveyance are 
not sufficient to pay the debts of the transferor 
the law will infer an intention to defeat and delay 
creditors. N Mum Faiz Aw e. Harkuar, (1923) 
A. I. R. (N.) 334 

— -s. 54 —Transfer of land—Deed of relin¬ 

quishment — Title to Property, whether passes . 

A deed of relinquishment doe3 not confer a 
title and title to laud cannot pass by admission 
when the Statute requires a dc.d of conveyance. 

P Gobind Prasad v. J agdeep Sahai, 1 1 . L. !<•• 
316; (1924) A. I. R. (Pat.) 185 

— - s . 55 (2), applicability of—Sale—Vendor 

describing himself as owner—Covenant os to title. 
Where a person sells property describing 

himself as owner thereof, he must be deemed 
to contract with the purchaser that he has lull 
proprietary title In the property and section 
55 (2) of the Transfer of Property Act will be 
applicable to the case, unless it is shown that 
the benefit of the ride has been lost to 'he 
purchaser by fraud, notice, waiver or express 
or implied contract. A K.ALI DiN v, Madho, 
(1923) A. I. R- (A..) 169 

. _. s. 58 (a) (C) — Construction of document 

_ Sale—Mortgage by way of conditional sale 

Intention oj parlies—Surrounding circumstances 

_ Lapse of time—Burden of pvoof—Question of 

law and fact—Oral evidence, admissibility of. 
The definition of a mortgage is given in clause 
(rt) of section 5 « of the Transfer of Property Act 
and the subsequent clauses are merely particular 

cases of this definition. , , e „ 

Before a document can be treated as a mort- 
C aee by conditional sale it must first be shown 
to be a mortgage, that is the property must have 
been transferred as security for a debt. 

The test of whether a document is a sale or 
a mortgage is the intention of the parties at the 
time of entering into the transaction. 

In determining the intention of the partu s as ex- 
. pressed in the deed the Court must keep two 

principles in view, first, that the intention of the 
parties must be gathered from the terms of the deed 
itself and the surrounding circumstances oral evi¬ 
dence being excluded by the provisions ot section 9 2 
of the Evidence Act; and, secondly, that where 
a deed is attacked after a long period of years 
the burden of proving that it is not what 1 pu - 
^jorts to be lies heavily on the person attaching 

So far as the nature of the contract is to 
be gathered from the language used in the uc 
it is a question oi construction which is a qu*s JC1 
of law. So far, however, as it is to be gathered 
from external facts proved in evidence, it is a 
question of fact, 
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A document which was on the face of it a ale- 
deed contained a condition that if the purthan* 
money and any arrears of rent which happened 
to remain due at the time of re-payment were 
re-paid to the vendee on the last day of Jeth sixteen 
years after the purchase, the vendors would be 
entitled to get back the property, but it w a s clear¬ 
ly stipulated that unless payment was made 
on the day fixed no right of rc-purchase would 
be reserved to the vendors; 

Held, that there was nothing in the docu¬ 
ment to suggest that the parties intended to 
create a mortgage by way ot conditional sale. A 
Bisiiambar Nath v. Muhammad Ubaip Uij.aii 
Khan, 21 A. h. J. 5 ° 3 i -15 A. 58*J ( r 9 2 3 ) A. I. JR. 
(A.) 5 «6 5 * 2 

- ss . 1O8 (li), 117 . See Landlord and 

Tenant *32 

——- g. 115 —Landlord and tenant—Ejectment 

of tenant — Decree , effect of — Sub-tenant, Whether 
can resist execution. 

A land ord cannot give to a tenant or a bv.d- 
tcn.nt something wh.ch he does not yosstss 
hi ins. If. If his lights -are gone, tho;e who 
claim under and through him lo;e their rights 

ftlSO. .. , . . * 

It is convenient that actions for ejectment 

based on forfeiture should be brought against 

all the parties interested in the pieinis.s, but 

the omission of the landlord to make every 

sub-tenant a paity to the action would not 

limit the landloid’s right to execute the decree 

against those persons only who "ere parties to 

the decree. C Ramkissendas v. BinJRAJ Chow- 

dhury, 50 C. 419* ( I 9 2 3 ) A. I. R. (C.) 691 910 

__ s . 123 —Gift— Attestation—Scribe, whether 

can attest. 

A gift deed in older to be valid require f attest¬ 
ation just in the same manner as a mortgage. 

The writer of a deed may also be an attesting 
witness provided ht attests the exerutun of it. 

An attesting witness must see the executant 
sign the deed and must subs< quently ;ign his own 
name as witness in token thereof. R Aung Khi 
v. Ma Aung Krwa Pru, i. R. 557 i (* 9 * 4 ) A. I. 
K. (R.) 139 

Tfial by Jury— Verdict before conclusion of evidence, 
legality of—Finther evidence after verdict Fresh 

Before a case can be submitted to a Jury 
all the evidence on both siues must be con¬ 
cluded. There is no powei in a Judge to present 
a case to a Jury subject to conditions, and 
once a verdict is delivered there is no power in 
the Trial Court or iu the Jury to reconsider that 
verdict except under the p ovisions of section 
»o 4 of the Code of Criminal Procedure, which 
provides that where a wrong verdict is delivered 
by accident or m stake the Jury may amend it 
before or immediately after it is recorded. 
With this exception the Jury is functus officio as 
soon as its verdict is announced to the Court. 

Once the verdict of the Jury has been g.vcii 
it is illegal to admit further evidence and to 
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invite the Jury to give a fresh verdict. L LymE 

v. Emim ROR, 4 L. 382; ( x 9 - 4 ) A. (L*) ^/» ^5 

fr i 1 27- 42 o 

^ r - i/. j. :>/, 

Trusts, public and private. See Civil, procedure 
Code. 1908, s. 92 97 

U- P- Land Revenue Act (III of 1901 ). s. 36 . S:e 

Agra TE.vascy Act, 1901. ss. 10,165 

__ s . 33. See Agra Tenancy Act, 1901,s. 

xG~ 1032 

_ 1 _ss. Ill (c), 138 ( 5 )—-. Jurisdiction of Civil 

and Revenue Courts—Partition of mahal —Ques¬ 
tion of title— Talukdari property — Sanction of 
Local Government, 

A discussion as to the power or willingness oi a 
Revenue Court to partition a mahal is beyond 
the jurisdiction of a Civil Court. A Civil Court 
has authority to decide that a particular person 
is owner of a certain share in a mahal but cannot 
direct Revenue Court to separate that share 
by partition. Similarly, a Civil Court cannot 
ore vent partition of a share even if the proceed- 
in zs of the Revenue Court be contrary to the 
rules and regulations laid down for its guidance. 

The question of stay of partition proceedings 
in respect of taluqdari property for want of he 

sanction of the Local Government can be agitated 
onlvin the Revenue Court. 0 Mohammad Ahsan 

Alt' v. Masud Atm, 10 O. L. J. 339; 10 O. & A. L* 

Ri.,6; (i 9 ZA) A- I.R. (O.) *49 358 

Usufructuary mortgagor’s interest, nature of. See 
Adverse possession 120 

usurious Loans Act IX of 1018 ) application of. 
^ Sec Civil Procedure Code. 1908, O. XII. r. 6 3 S 2 

Vendor and purchaser— Delivery of goods from time 
to time—Seller, repudiation by—Cause of action 

_ Civil Procedure Cede (Act V of X908), O. 

y 111 , r. 6— Set-off and counter-claim, distinc¬ 
tion between—V nliquidated damages, claim for 

._ Omission to plead set-iff— Amendment of pleas 

_ Limitation , plea of— Plaintiff , what must 
prove—Bombay High Court Rules , r. 11S, pro¬ 
cedure under . 

Where a tradesman has a bill against a party 
for any amount in which the items are so 
connected together, that it appears that the 
dealing is not intended to terminate with one 
contract but to be continuous, so that one item, 
if not paid, shall be united with another and 
form one continuous demand, the whole together 
forms but one cause of action and cannot be 

divided. , „ % 

Bonsey v. Wordsworth, (1856) 18 C. B. 325; 25 

It. h C. P. 2051 2 Jur. (n.s.) 494; 4 W. R. 
5661139 E.R- 1395 ; I0 7 R- R. 3*8, Kedar Hath 
Mittev v. Denobandhu Shaha, 31 Ind. Cas. 626-19 
C. W. N. 724; 42 C. 1043, fallowed. 

In the case of a contract for the delivery 
ol goods from time to time, when the seller 
clearly shows his intention not to be bound 
by and to repudiate the contract, the buyer, 
if he pleases, may treat the notice of inten¬ 
tion as inoperative, and await the time when 
the contract is to be executed and then 
fcoldthe seller responsible for all consequence* 
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of noti-perfonnance, but in that case he keeps 
the contract alive for the benefit of the seller 
as well as his own; the buyer remains subject 
to all his obligations and liabilities under it, and 
enables the seller not only to complete the . 
contract, if so advised, notwithstanding his 
previous repudiation of it, but also to take 
advantage of any supervening circumstances 
which would justify him in declining to complete 
it. On the oth e r hand, the buyer may, it he 
thinks proper, treat the repudiation of the seller 
as a wrongful putting an end to the contract 
and mayatonce bring his action as on a breach 
of it, and in such action he will be entitled to 
such damages as would have arisen from non¬ 
performance of the contract at the appointed 
time, subject, however, to abatement in respect 
of any circumstances which may have afforded 
him the means of mitigating his damage. 

The omission to plead part of the cross-claim 
as a set-off amounts merely to a technical defect 
which can be cured, if necessary, by an amend¬ 
ment of the pleading. . X 

A claim for unliquidated damages for alleged 

breach of contract cannot be allowed as a f.et- 
oif under O. VIII, r . 6 of the Civil Procedure 
Code. But the Code does not exclude what is 
called an equitable set-off, provided the defend¬ 
ants’ cross-demand arises out of the same 
transaction as the plaintiffs claim. 

Stsphen Clark v. Ruthnavaloo Client, 2 M. H.C. 

R 206 at p. 303, followed. 

Under r. 118 of the Bombay High Court Rules 
a defendant may set up by way of set-off or 
o-unter-claim, against the claims of the plaintiff, 
any right or claim whether such set-off or conn- 

ter-claim tounds in damages or not. 

Nothing which was not a good set-off 
before the passing of the said rule can be a 
good set-off under the said rule; the set-off must 
still be for an ascertained sum or it must arise 
out of the same transaction as the plaintiff s 
claim. A counter-claim, however, need not arise 
out of the same transaction. 

Set-off is a ground of defence and it should 
be pleaded in tin; written statement. Counter¬ 
claim does not afford any defence ot 
plaintiff’s claimj it is a weapon, of offence 
which enables a defendant to enforce » daun 
against the plaintiff as effectually ♦ as »n an 

independent action^ L j mitatifins is pleaded to 

a defence of set-off, the plaintiff, in order 
to establish his plea, must prove that the 
set-off was barred when the plaintiff com¬ 
menced his action, it is not enough to prove 
that it was barred at the time -when it was 

^ I11 the case of a counter-claim it is enough 
for the plaintiff, to prove that the counter-claim 
was barred when it was pleaded. . 

Three different contracts were entered into dv 
the parties, one on the x6th April 1916 and 
two on April 6 , 1917, by which the Pontiffs 
agreed to supply lime to the defendants. No 
time was mentioned for the payment of th« 
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price under the first contract but the other two 
contracts provided that defendants should pay 
the price of such quantity os was delivered after 
retaining 10 per cent, as a deposit and the 
balance should be paid on the completion ol 
the building wo*k- Deliveries were made under 
the two later contracts until June 10, 1917, 
when on aecouut of disputes hnviug arisen between 
the parties plaintiffs refused to supply litno. After 
a good deal of correspondence between the 
parties, the plaintiffs eventually put an end to 
the contracts on July 3, 1917, on the ground that 
the defendants had not paid them all that was 
due to them. Defendants thereupon commented 
purchasing lime in the market against the plaintiffs 
aud bought about 400 candies between July 4 
and X3, 1917. Ou July 6 they intimated 

the fact to the plaintiffs stating that they (the 
defendants) would hold the plaintiffs liable for 
the consequence. On August 13 defendants 
again wrote to the plaintiffs stating that they had 
bought 400 candies of lime aud would give them 
one more opportunity not to commit further 
breaches of the contracts, adding that if they 
faii ' to deliver a sufficient quantity of lime 
withiii 48 hours they could buy the same in the 
market against -the plaintiffs. As on previous 
occasions the plaintiffs did not reply to this 
letter. Thereafter defendants purchased several 
candies of lime between October 3 and 30, 
1917. On March 19, 1918, defendants sent a 
Solicitor’s notice to the plaintiffs demanding 
Rs. 494 as damages alleged to have been sustain¬ 
ed by them by reason of the plaintiffs’ failure 
to deliver lime. Plaintiffs again did not reply. 
On June 8, 1920, they filed the present suit to 
recover the balance 0 f the price of lime sold and 
delivered to the defendants under all the three 
contracts. The defendants filed the written 
statement on September 14, 1920, i n which they 
counter-claimed a larger sum than that claimed by 
th? plaintiffs as damages for failure ou the part 
of the plaintiffs to deliver the balance of the 

goods : . . . 

Held, (1) that the plaintiffs’ claim in respect 

of the items prior to June 7, 1917. was not 

barred by limitation as both the parties kept 
only one account of the transaction from the date 
of 'the first contract; 

(2) that the breach, if any, of the contracts took 
place on July 6,' 1917, thi date of the plaintiffs’ 
repudiation! 

(3) that the fact that the defendants bad not 
pleaded a set-off by .theirwritten statementdid not 
preclude them from pleading a set-off now; 

(4) that the defendants' cross-claim was tine- 
barred. B Najan Au.mIvo Hajiau v. SAbK- 
VVKOMKD PKBRMAUOMEI), 24 Bom. I*. R. 99 8 ; 

(1933) A. I. R. (B.) 113 943 


_—— Hindu joint family—Agreement to pur- 

chase by lather in personal capacity — Sons, liability 
of—Contract Act (IX of 1&72), s. 37. 

Whcie the father of a I-lindu joint family en- 
rs into an agreement for purchase in his per- 
mal capacity, on It's death Ins sons, as the 
irviving members of the family (as distinguished 
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from liis heirs and representatives within the 
meaning of section 37 of the Contract Act) are 
not bound by the same, and are entitled to a 
refund of any earnest money paid by the deceased 
together with interest, fat Ra.muVI.APi Kuiir 
v. Jang Bahadur Singh, (1923) rat. 24}; (1923) 
A. I. R. (pat.) 589. 378 

— — •— Interest on unpaid purchase-money, agree¬ 
ment as to—Liability of purchaser—Wilful dejaull 
of vendor—Default of both panics, effect of. 

Where a contract of sale of immoveable prop¬ 
erty provides that it irom any cause whatever 
the. purchase-money is not paid by the date fixed 
the purchaser shall pay interest on the unpaid 
purchase-money at a certain rate, the vendor far.- 
not claim interest il delay in payment of the pur¬ 
chase-money occurs owing to his wilful default, 
as he cannot take advantage of lus own wrong. 

Williams v. Glcnton, (1866) 1 Ch. App. 200 at 
p. 20G; 35 L. J. Ch. 284; 12 Jur. (n. s.) 175; 13 L. 
T. 727; 14 W. R. 294 and In re Woods and Lewis*, 
Contract, (189S) 2 Ch. 211 at ]>. 213; 67 I,. J: Ch.475; 
7S L. T. 665; .|G W. R. G43; 14 T. Iv. R. 437; 
affirming (1898) 1 Ch. 433, 7S L. T. 250; 46 W. R. 
373. relied on. 

I.apse of time occasioned merely by the dtfect 
of the vendor’s title not known to him at the date 
of the contract, especially where immediate steps 
arc taken by the vendor to remedy the defect 
will not, however, exempt the purchaser from pay¬ 
ing inteicst on the unpaid purchase-money un¬ 
der such a clause as the above. 

Where delay in the payment of the purchase- 
money is occasioned by the deiault of both 
parses the purchaser is still liable to pay interest 
under the clause, as it cannot be said that the 
delay was caused exclusively ou the part of the 
vendor, which alone entitles the purchaser to 
exemption from liability to pay interest under 
the clause. B Sudijadrabai v. Mauomadbuaj, 
25 Bom. L.R. 9 .HI (1924) A. I. R. (B.) 167 247 

- Sale, oral — Possession—Subsequent sale by 

registered deed—Subsequent vendee, whether can 
eject prior vendee—Transfer of Properly Act (I V 
of 1882), s. 54. 

A purchaser of laud under an oral sale who has 
paid the consideration for the sale and has bte n 
put in possession cannot be ejected by a subse¬ 
quent purchaser of the property under a register¬ 
ed sale-deed who takes with notice of the 
sale in favour of the prior purchaser. It is 
immaterial that on the date of the suit for eject¬ 
ment the remedy of the prior purchaser by way 
of specific performance of the contract of sale 
in his favour had become barred by time. B 
Daxman Mankar KASAr v. Ravji DHAXSINGu. 
25 Bom. I/. R. 1027J (1924) A. I. R. (B.) 150 305 

Will, construction of—Circumstance taking place 
long after execution, whether affects construction -. 
Each Will must be interpreted according to its 
own language and the circumstances attending 
its conception. A circumstance which t a kcs place 
long after the execution of a Will a n d the death 
of the testator, can afford no assistance in the 
interpretation of the Will. L ShrRA KuaiUN v. 

Muhammad Adi Shah, (1923) A. I. R, [It.) 53 9 5 CQ 
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- coy.-,! ruction of—Devise of property in sub - 

ordination to principal devisee, meaning of — 
Devise of profits whether includes corpus. 

A testatrix provided in her Will that her daughter 
■would be the taluqdar after her death, and then 
went onto direct that out of her entire property 
her daughter would be deemed to be the owner 
of an eight annas share and that the remain¬ 
ing eight annas would be owned by her husband’s 
nephews in subordination to her daugtfcer 
aud that the profits of the property would be 
appropriated by the legatees according to their 
shares: 

Held, that the proprietory share in half the prop¬ 
erty had been bequeathed to the nephews and 
ttyit the autordjnation in which they wero placed 
tq thfl daughter was one of respect and position 
s*n.d npt in respect of tbtix proprietary title. 

In order to show that on uidinvited devise of 
profits is less than a devise of tb© contxts some 
evidence should be found in the context: of the 
Will or in the circumstances affecting the property. 

0 Mohammad Ahsan At.i v. Masud AM, 10 o. E. 
J. 339; 10 O. & A. I,. R. 146; (*924) A. I. R. (O.) 
149 368 

-, construction 0/-—Wakf— Bequest whether of 

property or of value—Estate realised by ad¬ 
ministrator—Interest, whether pay all ex 
A Muhammadan testator by his Will left one- 
tbird of his property, of which he was competent 
to dispose, for charitable purposes. The whole of 
the property was after his death realised by his 
administrator 1 

Held, (1) that the charity was and had through¬ 
out been entitled to onc-tl ird cf the estate of the 
deceased and not merely to a sum representing 
Ihe value of one-third of the estate at the date of 
the testator’s death; 

(2) that the charity was, therefore, entitled to 
one-third of the total realizations of the estate 
plus interest from the date of reputation till the 
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date of payment. P C Mirza MahomEd t>. 
official Assignee, 18 E. W. 277; (1923) A, I. r. 
(P. C.) 146 765 

Witness, statement of , in Police investigation — State¬ 
ment retracted before Committing Magistrate and 
Sessions Judge—Evidential value. 

It is not safe to rely upon a statement made 
by a witness before the Police during the investi¬ 
gation but retracted before the Committing Magis¬ 
trate and the Sessions Judge. N Ganfat v: 
Emperor , 2 5 Cr. E. J . 3 56 292 

Workman’s Breach of Contract Act (XIII of 1859), 

s 2 — Carrier, whether workman. 

A contract to carry stones cannot be described 
as a contract of an artificer, workman or labourer, 
within the meaning of section 2 of the Workman's 
Breach of Contract Act. L Jafar v, EmPEroR 
3 I<• 3 /i; (1922) A. I. R. (E) 443 ; 25 Cr. E- J. MS 

233 

-as.2, 4 —Proceedings under Act — Agree - 

ment executed in lieu of former advance t validity of. 
The "advance'' mentioned in section 2 of the 
Workman's Breach of Contract Act may be an 
advance made at the time of entering into the 
contract or at some time earlier. 

Accused on being arrested under the Work¬ 
man's Brea c h of Contract Act and being charged 
with a bicach of contract executed another agree¬ 
ment in lieu of the former advance to work for 
another period of one year for the complainant* 

He failed to carry out the agreement and proceed¬ 
ings under the Act were taken against him; 

Held, that the fresh agreement executed by flic 
accused in lieu of the former advance was' per¬ 
fectly valid and was recognised by section 4 of the 
Workman's Breach of Contrat Act. ^ Annul, 
Rashid Khan v. Nisar Muhammad Kuan, 45 A. 

691; (1934) 1* R- (A.) I43J 21 A. E» J. 622 ' 25 

Cr. E. J.4 00 413 
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